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PREFACE. 


THERE  is  no  species  of  publication  which 
demands  a  more  scrupulous  accuracy  than 
those  histories  of  judicial  proceedings  and  de- 
cisions to  which  the  name  of  Reports  has  been 
long  appropriated. 

The  immediate  province  of  the  courts  of  justice 
is  to  administer  the  law  in  particular  cases.  But 
it  is  equally  a  branch  of  their  duty,  and  one  of 
still  greater  importance  to  the  community,  to  ex- 
pound the  law  they  administer  upon  such  princi- 
ples of  argument  and  construction  as  may  furnish 
iu\es  which  shall  govern  in  all  similar  or  analogous 
cases. 

Such  are  the  various  modifications  of  which 
property  is  susceptible,  so  boundless  the  diversity 
of  relations  which  may  arise  in  civil  life,  so  in- 
finite the  possible  combinations  of  events  and 'cir- 
cumstances, that  they  elude  the  power  of  enu- 
meration, and  are  beyond  the  reach  of  human  fore* 
sight.  A  moment's  reflection,  therefore,  serves 
to  evince,  that  it  would  be  impossible,  by  posi- 
tive and  direct  legislative  authority,  specially  to 
provide  for  every  particular  case  which  may  hap- 
pen. 

Hence  it  has  been  found  rxpedier  t  fo  entrust 
to  the  wisdom  and  experience  ol  ju  ges,   the 

a  2  power 


lv  PREFAci. 

power  of  deducing,  from  the  -more  general  pro* 
positions  of  the  law,  such  necessary  corollaries, 
as  shall  appear,  though  not  Expressed  in  words,  to 
be  within  their  intent  and  meaning. 

Deductions  khus  formed,  and  established  in  the 
adjudication  of  particular  causes,  become,  in  a 
manner,  part  of  the  text  of  the  law.  Succeed- 
ing judges  receive  thern  -as  such,  and,  in  general, 
consider  themselves  as  bound  to  adhere  to  them 
no  less  strictly  than  to  the  express  dictates  of  thb 
legislature. 

But  whether  a  certain  decision  was  ever  pro* 
nounced,  and,  if  it  was,  what  were  the  reasons 
and  principles  upon  which  it  was  founded,  are 
matters  of  fact,  to  be  ascertained  and  authenti- 
cated, as  all  other  facts  are,  by  evidence. 

The  law  of  this  country  has  been  peculiarly 
watchful  to  prevent  the  approaches  of  falsehood, 
in  the  investigation  and  proof  of  the  particular 
facts  litigated  between  contending  parties.  For 
this  pjirpose  many  rules  have  been  established  re* 
lative  to  the  competency  or  admissibility  of  evi* 
dence,  of  all  which  the  ultimate  object  is,  to  guard 
the  avenues  of  belief,  and  to  secure  the  minds  of 
those  who  are  to  determine,  from  imposition  and 
mistake. 

It  would  be  natural  to  expect  a  caution  still 
more  rigid  with  regard  to  the  evidence  of  judicial 
proceedings  and  decisions.  Whether  a  particular 
act  was  done,  or  contract  entered  into,  by  a 
party  to  a  cause,  or  not,  can  only  affect  him  and 
iiis  opponent,  or,  at  jnost,  those  who  become  their 
representatives ;  and  should  that  be  pronounced  to 
have  happened,  which  in  truth  never  did,  third 
persons  would  not  be  injured.  But  whether  a 
judgment  alleged  to  have  been  delivered,  was 
really  delivered,  and  upon  the  alleged  reasons, 
jpay  affect  all  persons  who  are,  or  shall  be,  in 
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cinrtrmstances  similar  to  those  of  jbhe  parties  *to 
that  cause*     Yet  it  has  somehow  er  gther  Jiaptr 
pened,  that  little,  or  no  care  has  beetf  taken,  nor* 
any  provisions  made,  to  render  the  evidence  of! 
judicial  proceedings  certain  and  authentic.     . 

The  records  of  the  court  are,  indeed,  "framed 
in  such  a  manner  as  to  constitute  indisputable  do, 
cuments  of  such  parts  of  the  proceedings  as  are 
comprised  in  them,  but  it  is  easy  to  shew  that  this 
goes  but  a  very  little  way.  ♦; 

In  the  first  place,  the  authority  of  j  decision,  ; 
for  obvious  reasons,  is  held  to  be  next  to  nothings 
if  it  passes  sub  stientio,  without  argument  at;  the. 
bar,  or  by  the  court;  and  it  is  impossible  frcw  th^( 
record  of  a  judgment  to  discover  whether  the  case, 
was  solemnly  decided  or  not.     Records,  therefore, 
even  when  they  contain  a  sufficient  state  of  the 
case,  do  not  afford  complete  evidence  of  wfyat  is 
requisite  to  the  future  authority  of  the  decision. 

But,  in  the  second  place,  it  is  well  Jcaawn  i;v 
how  few  instances  the  material  parts  of  the  state 
of  the  case  can  be  gathered  from  the  record.  •  Ac- 
cording to  the  modern  usage,  by  far  the  .greater 
number  of  the  important  questions  agitated  in  the 
courts  of  law  come  before  them  upon  motions  for 
new  trials,  cases  reserved,  or  summary  applica- 
tions of  different  sorts.  In  none  of  those  instances 
does  the  record  furnish  the  evidence  even  01  the 
facts;  for  which,  in  such  cases,  there  is  no  other 
repository,  nor  for  the  arguments  and  reasoning  of 
the  counsel  and  the  court  in  any  case,  but  the 
collections  made  by  reporters*.  On  their  fidelity 
and  accuracy,  therefore,  the  evidence  of  a  very 
great  part  ot  the  law  of  England  almost  entirely 
depends. 

•  At  an  early  period  of  our  constitution,  the  reasons  of  the 
judgment  were  set  forth  ia  the  record,  but  that  practice  has 
long  been  disused. 
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'  The  molt  ancient  compilations  of  thts  sort  were 
the  work  of  persons  specially  appointed  for  the 
purpose.  In  what  particular  manner  they  ex* 
ereised  their  function,  how  far  the  courts  super- 
intended, or  the  judges  assisted  or  revised  tneir 
labours,  no  where  appears;  and  indeed  almost 
every1  filing  relating  to  them  is  involved  in  so 
much  obscurity,  that  I  believe  their  very « names 
are  totally  unknowns 

It  is  probable,  however,  that  the  cotemporary 
judges,  and  those  who  immediately  followed  them, 
bad  satisfactory  reasons  for  confiding  in  the  ac- 
curacy of  those  reporters,  since  their  writings, 
<&lled  the  Yearbooks,  have  always  possessed  a 
degrtfe  of  traditional  weight  and  authority  su- 
perior to  what  is  allowed  to  toy  subsequent  Re- 
ports, 

This,  indeed,  is>  in  some  measure  owing  to  the 
circumstances  of  their  priority  in  point  of  time, 
exclusive  of  any  consideration  of  peculiar  authen- 
ticity or  excellency  the' decisions  contained  in 
them  forming  the  baste  of  that  large  superstructure 
of  successive  determinations  which  now  fills  the 
library  of  an  English  lawyer. 

The  special  office  of  reporter  was  discontinued 
so  long  ago  as  the"  beginning  of  the  reign  of 
Henry  VIII.  ind  the  history  of  the  judicial  pro* 
ceedings  in  Wtstmmtw  Hall,  from  that  time  till 
now,  would  have  been  lost  in  oblivion,  if  it  had 
not  been  for  the  voluntary  industry  of  succeeding 
reporters. 

The  example  was  first  set  by  some  of  the  ablest 
judges  and  lawyers  of  the  16th  century,  who,  find- 
ing that  official  accounts  were  no  longer  taken  of 
what  passed  in  the  courts  of  justice,  were  stimulat- 
ed by  a  commendable  zeal  for  that  science  of 
which  they  were  distinguished  ornaments,  to  com- 
mit to  writing  for  the  use  of  posterity,  the  history 
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of  the  most  important  decisions  which  took  placet 
within  their  practice  or  observation. 

Those  eminent  persons  have  had  a  numerous 
train  of  followers,  of  different  descriptions,  who,' 
with  unequal  merit,   and  various'  success,  iiave 
continued  down  to  the  present  timesy  fc  pretty 
regular  series  of  decided  cases. 

»  .    . 

In  the  reign  of  James  I.  Lord  Chancellor  Bacon 
procured  the  revival  of  the  ancient  ^flfce  <tf  re*' 
porter,  but  it  was  soon  dropped  again,  and  does 
not  seem,  while  it  continued,  tohave.btto  produc- 
tive of  the  advantages  expected  frqavit-  1  knoVT 
of  no  Reports  attributed  to  the  persons -then  no- 
minated to  the  office,  except  thotfe  printed  iifl 
the  name  of  Serjeant  He  t  ley,  who,  as  we  are  told 
in  the  title  page,  was  "  Appointed  by  the  King 
and  Judges  for  one  of  the  Reporters  of  the  Law. 
Whether  it  was  he  or  the  Lord  Keeper  Littleton 
who  was  really  the  author  of  those  Reports,  (many 
of  them  being  exact  duplicates  of  those  ascribed 
to  Littleton,)  they  are  far  from  bearing  any  marks 
of  peculiar  skill,  information,  or  authenticity. 

Soon  after  the  Restoration,  an  act  of  parliament 
having  prohibited  the  printing  of  law  books  with- 
out the  licence  of  the  Lord  Chancellor,  the  two 
Chief  Justices,  and  the  Chief  Baron,  it  became  the 

1>ractice  to  prefix  such  a  licence  to  all  Reports  pub* 
ished  after  that  period,  in  which  it  was  usual  for 
the  rest  of  the  Judges  Jo  concur,  and  to  add  to 
the  imprimatur  a  testimonial  of  the  great  judg- 
ment and  learning  of ,  the  author.  The  act  was 
renewed  from  time  to  time,  but  finally  expired  in 
the  reign  of  King  William.  But  the  same  form 
of  Iicehce  and  testimonial  continued  in  use  till 
not  many  years  ago ;  when,  as  the  one  had  become 
unnecessary,  and  the  other  was  only  a  general 
commendation  of  the  writer,  and  no  voucher  for 
the  merit  of  the  work,  the  Judges,  I  believe,  came 
to  a  resolution,  not  to  grant  them  any  longer ; 
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tad,  acbordingly,  the  more  recent  Reports  have 
appeared  without  them. 

I  leave  to  others  the  enquiry  into  the  reasons  why 
the  law  has  not  provided  some  method  of  handing 
down  its  decisions  to  future  times,  more  solemn 
and  authentic  than  what  is  now  known,  or  indeed 
seems  ever  to  have  existed;  and  I  proceed  to  state 
to  the  reader  the  means  I  have  employed  to  render 
the  following  Reports  as  faithful,  correct,  and  use- 
ful, as  it  was  in  my  power  to  make  them. 

►  When  the  question  arose  upon  the' pleadings,  or 
was  connected  with  them,  there  is  hardly  an  in- 
stance wher?  I  have  not  been  favoured,  in  the  most 
obliging  manner,  with  the  paper-book,  ^s  it  i's 
called;  that  is,  a  copy  of  the  record  itself.  In  like 
manner,  I  have  been  supplied  with  copies  of  almost 
all.  the  special  verdicts,  cases  reserved,  and  ma* 
terial  rules,  affidavits,  and  exhibits,  I  have  also 
had  the  most  ready  access  to  consult  and  transcribe 
whatever  I  thought  necessary,  in  the  Crown  Office, 
pr  that  of  the  clerk  of  the  rules,  as  well  as  the  cases 
sent  from  the  xCourt  of  Chancery,  and  the  certifi- 
cates of  the  court  upon  them. 

One  of  the  greatest  difficulties  I  had  to  en- 
counter was,  in  obtaining  a  complete  state  of  the 
facts  when  the  case  came  on  in  the  shape  of  a  mo* 
tion  for  a  new  trial.  I  was  obliged,  on  such  oc- 
casions, to  collect  them,  on  the  sudden,  as  they 
were  read  from  the  report  of  the  Judge,  and  fre- 
quently without  any  previous  knowledge  of  the 
cause.  Some  of  the  most  essential  circumstances, 
which  had  escaped  me  at  first,  I  was  perhaps  able 
to  recover  afterwards,  from  the  observations  made 
upon  them  by  the  counsel  or  the  court  But  then, 
in  endeavouring  to  catch  the  facts  in  that  manner, 
I  was  in  great  danger  of  losing  the  chain  of  the 
argument  It  has  been  my  study  to  remedy  these 
inconveniences  by  eveiy  assistance  within  my 
reach.    The  briefs  of  counsel  have  never  been 
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withheld  from  me;  but  though  they  are  extr&ntly* 
useful  and  safe,  where  exhibits  are  to  be  set  forth 
or  abridged,  as  deeds,  bills  of  exchange,  policies 
of  insurance,  &c.  they  cannot  be  resorted  to,  but 
with  the  utmost  caution,  for  the  parol'  testimony 
in  a  cause.   Yet  even  there,  they  have  often  served 
to  explain  an  ambiguity,  or  supply  an  omission,  in 
the  notes  I  had  taken  in  court.     In  all  cases  I 
have  had  it  in  my  power  to  collate  my  own  notes 
of  the  evidence  with  those  of  a  great  many  of 
ray  friends  at  the  bar;  frequently  with  those  of 
the  counsel  who  were  concerned  in  the  cause. 

In  considering  what  is  the  best  method  of  re* 
porting,  I  found  that  different  writers  had  pro- 
ceeded upon  plans  widely  different  from  one 
another. 

Some  have  prefixed,  to  all  the  leading  cases,  a 
lull  copy  of  the  pleadings,  thereby  rendering  their 
work  at  the  same  time  a  book  of  entries,  and  of 
reports*  It  was  once  my  intention  to  have  done 
so,  but  I  was  dissuaded  from  it  by  much  better 
opinions  than  my  own. 

Some  have  not  only  stated  the  facts  at  great 
length,  but  have  given  the  arguments  of  counsel 
almost  as  diffusely  as  they  were  delivered  at  the 
bar,  distinguishing  the  speeches  of  the  different 
advocates  on  the  same  side,  separately,  under  the 
names  of  each. 

Others,  on  the  contrary,  have  only  given  a  very 
abridged  state  of  the  case,  together  with  the  mere 
point  decided,  omitting  not  onlv  all  the  arguments 
at  the  bar,  but  also  most  of  the  reasoning  of  the 
court 

Each  of  these  two  methods  has  its  partizans,  and 
each  has  its  peculiar  advantages  and  disadvantages. 

The  first  is  more  instructive  for  the  younger  part 
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of  the  profession;  tt  exhibits  a  more  complete  pic* 
ture  of  the  case,  and  does  more  justice  to  the  learn* 
ing  and  ingenuity  of  the  several  advocates. 

But,  on  the  other  hand,  its  prolixity  fatigues  the 
attention,  it  abounds  with  repetitions,  and  often 
disgusts  the  experienced  lawyer,  by  a  detail  of  ele- 
mentary principles,  trivial  arguments,  and  hack- 
neyed authorities, 

I  have  endeavoured  to  steer  a  middle  course  be- 
tween those  two  extremes. 

1.  I  have  been  particularly  attentive  to  state 
whatever  was  material  in  the  pleadings  or  evidence; 
and  sometimes,  where  I  was  afraid  of  omitting 
what  might  be  deemed  essential,  I  have  set  forth 
verbatim,  a  case,  a  plea,  or  a  special  verdict. 

2.  I  have  thrown  together,  into  one  discourse, 
the  arguments  which  were  used  by  all  the  different 
counsel  who  spoke  on  the  same  side,  digesting  them 
in  the  order  which  seemed  to  me  to  give  them  the 
greatest  effect  In  following  this  plan,  as  I  have 
been  often  obliged  to  cloath  the  thoughts  of  others 
in  language  of  my  own,  so  I  have  been  rather  so- 
licitous to  preserve  Avhat  appeared  weighty  and  im- 
portant in  point  of  reasoning  and  authority,  than 
anxious  to  retain  every  thing  that  was  said.  But  I 
have  taken  care  to  omit  no  cited  cases  which  I  have 
found  upon  examination  to  be  materially  applicable 
to  the  point  in  question. 

3.  The  judgments  of  the  court  I  could  have 
wished  to  give  in  the  words  in  which  they  were 
delivered.  But  this,  I  often  found  to  be  impracti- 
cable, as  I  neither  write  short-hand,  nor  very 
quickly.  Memory,  however,  while  the  case  was 
recent,  supplied  at  home,  many  of  the  chasms 
which  I  had  left  in  courts  and,  by  comparing, 
and  as  it  were  confronting  a  variety  of  notes 
taken  by  others,  with  my  own,  I  was  frequently 
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enabled  to  recal,  and  insert  m  toy  report:,  ma* 
terial  passage  which  I  should  otherwise  have 
lost.  Thus  I  have  profited  in  several  respects  by 
the  liberal  communications  and  concurrent  labours 
of  others  of  the  profession,  some  of  them  per- 
sons of  the  first  eminence  at  the  bar.  1  acknow- 
ledge the  assistance  I  have  received  from  them 
with  satisfaction  and  pride.  If  this  book  should 
meet  with  any  degree  of  approbation,  -they  are 
fairly  entitled  to  a  great  share  of  it ;  and  I  should 
with  pleasure  declare  that  som£  of  my  friends 
ought,  almost  as  much  as  myself,  to  be  con- 
sidered as1  the  authors,  were  it  not  that  I  might 
thereby  seeni  desirous  to  involve  them  in  my  re- 
sponsibility for  its  imperfections. 

• 

4.  I  have  carefully  consulted  tho  original  au- 
thors for  all  the  cases  cited,  and  have  bestowed 
all  possible  attention  to  see  the  names  and  re- 
ferences correctly  printed. 

5.  To  avoid  unnecessary  repetition,  I  have 
omitted  the  frequent  conclusions  of  "  per  cur. 
"  unanimiter"  u  unanimously,"  &c.  and  there- 
fore I  take  this  opportunity  of  mentioning,  that 
the  unanimity  of  the  court  is  to  be  understood, 
in  every  case  where  I  have  not  expressly  stated  a 
difference  of  opinion* 

6.  It  is  usual  with  some  reporters  to  give  an 
account  of  different  stages,  pf  the  same  cause, 
or  of  arguments  in  the  same  case,  but  delivered 
at  different  times,  in  different  parts  of  their  Rc^ 
ports,  according  to  strict  chronological  order. 
This  seems  to  me  to  give  them  too  much  the 
appearance  of  being  the  mere  transcripts  of  their 
note-books.  I  have,  therefore,  thought  it  more 
adviseable  to  bring  every  thing  respecting  the 
same  case  into  one  point  of  view,  by  stating  the 
whole  together,  and  inserting  it  on  the  day  on 
which  the  case  was  ultimately  disposed  of;  dis- 
tinguishing, however,  the  different  stages  of  the 
cause,  and  marking  the  particular  dates  of  each. 

7.  It 
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7.  It  may  be  proper  to  mention  the  reason 
why  I  have  so  rarely  given  any  account  of  tle- 
cisions  relative  to  the  granting  or  refusing  dis-* 
cretionary  costs;  it  is,  because  such  decisions 
depend  for  the  most  part  on  particular  circum- 
stances, and  therefore  cannot  operate  as  prece- 
dents or  authorities  on  other  occasions.   . 

8.  One  or  two  cases  reported  by  me  have  come 
on,  at  first,  in  the  court  of  King's  Bench,  or 
elsewhere,  at  a  time  prior  to  the  period  to  which 
I  have  confined  myself,  and  one  or  two  have 
been  heard  again  and  decided  upon,  in  another 
form,  or  some  subsequent  stage,  posterior  to  that 
period.  Of  .these,  where  I  have  been  able,  I 
nave  completed  the  history,  by  stating  the  more 
early  or  later  proceedings  in  the  notes-     '  ]    * 

9.  I  have  also  printed  in  the  notes  several 
original  cases  which  were  either  cited,  or  seemed 
to  mc  applicable  to  the  point  of  the  case  I  was 
then  reporting.  For  this  I  trust  no  apology  is 
necessary,  though  many  of  them  will  soon  pro* 
bably  be  laid  before  the  public,  more  fully  and 
correctly,  in  Reports  now  preparing  by  Another' 
gentleman,  and  appropriated  to  the  period  in 
which  they  were  determined*. 

10.  But  I  am  not  without  the  apprehension  of 
meeting  with  some  degree  of  censure  for  having 
on  different  occasions  given  a  place,  in  the  notes, 
to  arguments  and  observations  of  my  own.  I 
trust  I  have  throughout  avoided  the  appearance, 
as  I  certaiuly  never  entertained  the  design,  of  dis- 
cussing  or  controverting  the  solemn  judgments 
of  the  court.  This,  it  is  true,  was  both  recom- 
mended and  practised  by  Mr.  Justice  Foster,  in 
his  Reports,  but  I  cannot  help  thinking  it  is  very 
far  from  being  any  part  of  the  reporter's  pro- 
vince.    At  least,  what  might  become  a  Judge  of 

*  Mr.  Cowpcr's  Reports  were  published  soon  after  these,  and 
are  often  referred  to*  in  this  edition. 

his 
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his  established  reputation,  would  hare  been  ex* 
tremely  unbecoming  in  me.  I  have  merely  at* 
tempted,  in  some  places,  to  illustrate  or  confirm 
the  doctrines  laid  down  in  the  text,  by  autho- 
rities which  have  occurred  to  me  in  the  course 
of  my  reading,  or  arguments  which  the  subject 
matter  may  have  suggested.  Sometimes,  though 
rarely,  I  nave  entered  into  the  consideration  of 
general  legal  questions ;  but  if  the  reader  is  not 
too  severe  a  critic,  he  will  have  some  indulgence 
for  that  part  of  the  notes,  as  no  ideas  of  my  own 
have  been  suffered  to  obtrude  themselves  upon 
him  in  the  text.  I  own  I  thought  it  unnecessary, 
as  I  should  have  felt  it  to  be  an  irksome  restraint, 
in  a  work  consisting  of  near  800  folio  pages,  and 
containing  such  a  variety  of  reasoning  on  subjects 
extremely  diversified,  and  often  highly  interest- 
ing to  a  lawyer,  to  confine  myself  so  rigidly  to 
the  mere  business  of  reporting,  as  never  once, 
even  at  the  bottom  of  the  page,  to  have  men- 
tioned what  might  occur  to  myself  on  any  of 
those  subjects. 

1 1.  To  attain  in  some  degree  the  advantages 
already  hinted  at  of  the  more  concise  species  of 
Reports,  I  have,  after  the  example  of  some  of  my 
predecessors,  inserted,  on  the  margin,  an  abstract 
of  the  principal  point  or  points  of  every  case. 
The  plan  on  which  1  have  formed  those  abstracts 
has  been,  to  state  the  point  as  a  general  rule  or 
position.  This  method,  upon  the  whole,  seems 
to  be  the  most  useful,  though  it  has  its  inconvc- 
niencies.  Where  a  case  turns  upon  a  complica- 
tion of  facts,  not  likely  ever  again  to  be  com- 
bined together,  a  proposition  including  all  those 
facts,  and  purporting  to  be  a  general  rule  of  law, 
has  an  uncouth  and  awkward  appearance.  How- 
ever, in  such  cases,  I  have  sacrificed  particular 
propriety  to  general  uniformity. 

12.  The  table  of  matters  has  been  framed  with 
a  view  to  render  it  a  sort  of  alphabetical  Digest 

of 
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of  the  contents,  and  as  I  wish,  that  on  many 
occasions,  these  Reports  may  save  the  reader  the 
trouble  of  recurring  to  others,  I  have  mentioned 
not  only  the. points  adjudged  in  the  cases  1  have 
reported,  but  also  those  cited  from  prior  autho- 
rities and  determinations.  There  are  times  when 
this  may  prove  of  considerable  use  to  the  prac- 
tising lawyer*  It  is  unnecessary  to  tell  the  stu- 
dent, that  he  ought  always  to  find  leisure  to 
consult  the  originals. 

13.  In  addition  to  the  usual*  Index  of  cases 
reported,  I  have  prefixed  another  of  those  cited 
or  stated  at  large  in  the  text  or  notes.  If  this 
should  not  prove  of  the  advantage  I  intended,  I' 
shall  have  to  regret  that  I  employed  a  good  deal 
of  time  upon  it,  in  a  manner  certainly  extremely 
dry  and  unentertaining.  But  I  cannot  but  flatter 
myself  that  it  will  furnish  an  useful  Repcrtorinm 
of  all  the  important  cases  that  were  cited  and 
relied  upon  in  the  court  of  Kingys  Bench  during 
a  perioct  of  three  years,  which  must  amount  to  a 
great  proportion  of  the  principal  common  law 
authorities.  Besides,  as,  in  most  instances,  the 
material  parts  of  the  cited  cases  are  abstracted  in 
some  one  of  the  reported  cases,  and  in  many 
parts  of  the  work  several  of  them  are  observed 
upon,  and  explained,  this  Indexv  by  enabling  the 
reader  to  bring  every  thing  relative  to  the  same 
case  under  his  review  at  once,  will  supply  him 
with  valuable  Readings  and  commentaries  upon 
most  of  them. 

Thus  I  have  explained  the  nature  and  plan  of 
this  volume.  I  now  dedicate  and  consign  it  to 
the  use  of  my  piofession.  If  it  has  at  all  dona 
justice  to  the  great  judicial  qualities  of  those  who 
ar  present  fill  the  Bench,  it  will  be  acceptable  to 
my    Curemporanes    and   posterity.       It   I  have 

*  In  this  fourth  edition  all  the  cases  of  which  an  original 
Rcpo.t  is  given  are  thrown  together  into  one  lnue*. 

failed 
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failed  in  that  respect,  those  qualities  are  so  uni- 
versally felt  and  acknowledged,  that  no  reputa- 
tion can  suffer  but  my  own.  Even  with  regard 
to  myself,  whatever  may  be  the  success  of  the 
work,  the  intention,  at  least,  cannot  meet  with 
disapprobation ;  being  no  other  than  to  render 
some  service  to  the  public,  by  communicating  to 
lawyers  in  general,  the  fruits  of  mv  private  in-  - 
dustry  and  labour.  The  nature  of  the  under- 
taking precludes  that  sort  i?f  ambition  by  which 
authors  are  so  often  animated;  and  my  utmost 
aim  will  be  attained,  if  I  shall  be  found  to  have 
merited,  in  any  degree,  the  humble  praise  of 
useful  accuracy:  Ubi  ingenio  non  erat  locus, 
cur*  testimonium  promeruisse  content  us. 
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ADVERTISEMENT 

TO  TPE 

SECOND  EDITION. 


1 1  iHE  additions  which  have  been  made  to  the 
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following  work  will  be  obvious  to  the  reader. 


**> 


As  a  new  impression  was  culled  for,  it  would 
have  been  unpardonable  not  to  aim  at  improve- 
ment    But  it  was* due  to  those  who  are  pos- 

M  sessed  of  the  former  edition,   to  render  this  as 

little  prejudicial  to  its  value  as  possible,  £>n 
that  account,  the  new  cases,  notes,  and  refer- 
ences, have  been  printed  in  a  detached  pamphlet, 
on  paper  of  the  same  size  with  the  first  edition. 
From  the  length  of  some  of  the  additional  notes, 

tf  new  pages  were  found  necessary,  otherwise  the 

same  number  would  have  extended  sometimes  to 
several  leaves,  and,  though  that  has  been  prac- 
tised in  the  enlarged  editions  of  some  law  book*, 
it  is  a  method  which  seems  to  me  got  fit  to  be 
imitated;  because  it  defeats,  in  a  greftt  degree, 
the  end  of  numbering  the  pages,  Hut  the  pages 
of  the  former  edition  are  printed  on  the  margin 
of  this,  and  the  pages  of  this  may  be  written  on 
the  margin  of  the  former :  by  which  means,  cases 
or  passages  cited  according  to  the  one  or  the 
other,  will  be  found  without  difficulty  in  either. 
Some  may  think,  the  enlarged  size  of  the  work 
has  rendered  it  too  bulky  for  one  volume ;  two 
title  pages,  therefore,  are  printed,  that  those 
who  choose  may  have  it  bound  up  in  two. 

Lincolk's  Ink, 
Jan.  1,   1 7 36\ 
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f  TO   THE 


THIRD  EDITION. 


A  NEW  impression  of  these  Reports  being 
■**  called  for,  it  has  been  thought  adviseable 
4o  print  them  in  octavo,  as  that  form  seems  now 
to  be  generally  thought  the  most  convenient 
The  reader  will  find  some  additional  notes  and 
references  in  this  edition,  but  they  are  not  nu- 
merous enough,  nor  of  sufficient  importance,  to 
be  printed  apart,  as  was  done  with  respect  to 
the  former  additions. 

Lincoln's  Inn, 
J**>  It  1791. 
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ADVERTISEMENT 

TO   THIS 

FOURTH  EDITION. 


THE  former  editions  of  these  Reports  having 
been  out  of  print,  the  noble  and  learned 
person  who  originally  compiled  them  was  re- 
quested to  publish  a  fourth ;  and  had  commenced 
the  task  of  preparing  it  for  the  press.  Finding, 
however,  that  his  occupation  in  public  business 
did  not  allow  sufficient  time  for  such  an  under* 
taking,  Lord  Glenbervie  was  obliged  to  devolve 
that  task  upon  another. 

The  present  editor,  is  very  sensible  of  its  im- 
portance, even  if  considered  merely  as  the  rc-pror 
duction  of  an  original  work  so  high  in  character 
and  authority,  and  which  has  become  so  com- 
bined and  interwoven  with  the  learned  works  of 
other  authors,  and  with  the  subsequent  decisions 
of  the  Courts,  He  has  been  careful  to  preserve 
the  original  with  accuracy,  and  in  such  a  form 
that  references  made  to  former  editions  may 
apply  with  equal  facility  to  the  present. 

His  object  has  been,  in  the  notes  which  he  has 
added,  to  point  out  where  and  in  what  manner 
the  authority  of  the  original  cases  lias  been 
affected  since  their  publication:  whether  they 
have  been  confirmed,  explained,  modified,  of 
over-ruled  by  subsequent  decisions  in  the  courts 
of  law;  and,,  in  some  instances,  by  the  observa- 
tion of  text-writers :  but  he  has  chiefly  confined 
himself  to  those  cases  in  which  the  originals  have 
been  expressly  cited.     In  the  execution  of  this 

b  2  plan 
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plan  he  ^fll  enly  d*im  the  merit  of  h^viag  con* 
pulted  and  studied  fbr  hiftisfelf  evety  Case,  and 
every  passage,  to  which  he  has  given  a  reference. 
Those  who  are  most  eenyerefint  with  this  species 
of  task,  will  be  most  sensible  of  its  extent ;  and 
will  be  aware  how  small  a  proportion  the  produce 
actually  exhibited  to  the  reader,  bears  to  the 
labour  employed  by  an  editor,  who  is  anxious  to 
ascertain  all  the  authorities  that  may,  by  possi- 
bility, apply  to  his  subject  Where  search  has 
teen  fruitless,  the  editor  hits  taken  care  to  save 
the  reader's  trouble,  by  omitting  the  reference. 

-  The  editor  is  well  con**acfcd  of  the  imperfec- 
tion of  his  work,  even  upcm  this  limited  plan. 

•  llie  Indexes  have  been  with  much  pains  re- 
tooulded  and  combined.  The  original  ease*  are 
now  arranged  all  together  in  one  index,  and  the 
cited  cases  in  another,  whether  the  report  or  re- 
ference is  contained  in  the  first,  or  subsequent 
editions. 

The  Table  of  Contents  is  reprinted  as  before ; 
the  editor  not  thinking  such  species  of  reference 
of  much  utility  in  a  book  of  reports  ;  but  being 
tuiwillmg  to  deprive  the  work  of  that,  which 
might  be  thought  an  advantage  by  some  readers. 

No.  3,  Kurt's  Bbv«h  Walk, 
July,  1812. 
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JUDGES  of  the  Court  of  KING  s  BENCH 

during  the  Period  of  these  Reports. 

William  Earl  of  Mansfield,  Lord  Chief  Justice. 
Edward  Willis,  Esq. 
Sir  William  Henry  Ashhurst,  Knt« 
Francis  Buller,  Esq. 

ATTORNEYS  GENERAL. 

Alexander  Wedderburne,  Esq. 

James  Wallace,  Esq.  (appointed  Aug.  1780.) 

SOLICITORS  GENERAL 

James  Wallace,  Esq. 

James  Mansfield,  Esq.  (appointed  Sept.  1780.) 
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(Walker  v.),  317.  320 

feurfow9  (Ailway  to.),  2^3,  264 
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df  lawful  money  of  Great  Britain,  which  he  owes  to,  and 
meatfly  detains  from,  thein.— For  that  whereas  the  said  £a~ 
mnel,  Lewis,  *  and  also  one  David  Bean,  since  deceased,  m 
tfie  life-time  of  die  said  David,  and  which  said  David,  after^ 
wards,  and  before  the  said  Samuel  and  Lewis  became  bank- 
rupt, died,  and  the  said  Samuel  and  Lewis  survived  him  ; 
that  is  to  say,  at  Westminster  in  the  county  of  Middlesex, 
heretofore,  to  wit,  on  the  last  Tuesday  in  May,  in  die  sixth 
year  of  the  reign  of  our  sovereign  lord  the  now  king,  and 
in  die  year  1766,  in  a  certain  court  of  record  of  our  said 
lord  the  king,  called  the  supreme  court  of  judicature  held  for 
our  said  lord  the  king,  at  the  town  of  St.  Jago  de  la  Vega, 
in  the  county  of  Middlesex,  in  and  for  the  bland  of  Jamaica, 
and  within  die  jurisdiction  of  the  said  court,  on  the  said  last 
Tuesday  of  May,  in  the  said  sixth  year  of  our  said  lord  the 
now  king,  and  in  the  year  1766,  before  the  honourable 
Thomas  Beach,  Esq.  chief  judge  of  the  said  eourt,  and  his 
associates  then  sitting  judges  of  the  saftie  court,  by  the  con- 
sideration and  judgment  of  the  same  court,  recovered  against 
the  said  William  a  certain  debt  of  £220  current  money  of 
the  said  island  of  Jamaica,  and  also  £1  16s.  3d.  for  their 
costs  and  charges  by  them,  about  their  suit,  in  that  behalf 
expended,  to  the  said  Samuel,  Lewis,  and  David  Bean,  in 
the  life-time  of  the  said  David,  by«the  said  court,  of  their 
assent  adjudged,  whereof  the  said  William  is  convicted,  as 
by  tlie  record  and  proceedings  thereof  remaining  in  the  said, 
court  at  the  town  of  St.  Jago  de  la  Vega  more  fully  appears; 
which  said  judgment  still  remains  in  that  court  in  foil 
force,  unreversed,  unpaid,  and  unsatisfied ;  that  is  to  say,  at 
Westminster  in  the  said  county  of  Middlesex;  and  that  nei- 
ther the  said  Samuel,  Lewis,  and  David,  or  either  of  them, 
in  the  life-time  of  the  said  David,  nor  the  said  Samuel  and 
Lewis,  or  either  of  them,  since  his  decease,  nor  the  said  ; 
Isaac,  Francis,  John,  Colin,  Thonuts,  and  Alexander,  as 
assignees  as  aforesaid,  or  either  of  them,  have  yet  obtained 
execution  of  the  aforesaid  judgment,  and  the  said  Isaac, 
Francis,  John,  Colin,  Thomas,  and  Alexander,  in  fact  say, 
that  the  debt,  costs,  and  charges  aforesaid,  so  recovered  as. 
aforesaid,  amount  to  a  large  stun  of  money,  to  wit,  to  the 
sum  of  £158  8*.  9d.  of  like  lawful  money  of  Great  Britain, 
that  is  to  say,  at  Westminster  aforesaid,  in  the  said  county  of 
Middlesex,  whereby  an  action  hath  accrued  to  the  raid  Isaac, 
Francis,  John,  CoHn,  Thomas,  and  Alexander,  as  assignees 
as  aforesaid,  to  demand  and  have,  of  and  from  die  said  WiU 
Ham,  die  said  slum  of  £158  &s.  Sid.  of  lawfal  money  of 
Great  Britain,  parcel  of  the  sum  of  £594  Q*.  4^.  above 
demanded" — Then  there  was  a  second  count  in  the  same 
form,  stating  a  like  judgment  of  the  court  in  Jamaica  for 
£608,  and  £1  16*.  3d.  costs,  of  Jamaica  currency,  or 
£435  1  is.  id*  sterling,  being  the  residue  of  the  aum  of 

£594 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  IH. 

£594  Of.  4<2.  demanded  in  die  action.— The  defendant,  be- 
sides nil  debet,  pleaded  also  to  the  first  count,  "  That  there 
is  mot  any  such  record  of  the  recovery  of  die  said  debt,  costs, 
and  charges,  in  die  said  first  count  of  the  said  declaration 
mentioned  *  against  him  die  said  William,  in  the  'said  court 
of  record  of  our  said  lord  the  king,  called  the  supreme  court 
of  judicature  held  for  our  said  lord  the  king  at  the  said  town 
of  St.  Jaso  de  la  Vega,  in  the  said  county  of  Middlesex,  in 
and  for  the  said  island  of  Jamaica,  and  within  the  juris- 
diction of  die  said  court,  before  the  honourable  Thomas 
Beach,  Esq.  chief  judge  of  the  said  court,  and  his  associates, 
thai  sitting  judges  of  the  same  court,  as  the  said  plaintiffs 
have,  in  the  said  first  count  of  their  said  declaration,  alleged, 
and  this  he  is  ready  to  verify ;  wherefore,  #c."— There  was  a 
similar  plea  to  the  secoud  count. — Upon  the  nil  debet,  the 
plaintiffs  took  issue,  and  the  trial  coming  on  at  the  sittings 
in  Westminster  Hall,  after  Easter  Term  1778,  a  verdict  was 
found  for  the  plaintiffs. — To  the  pleas  of  nul  tiel  record,  the 
plaintiffs  replied,  mat  there  was  such  record,  #c.  (in  the 
words  of  the  pleas)  "  and  this  they  the  said  plaintiffs  are 
ready  to  verify  by  the  said  record;  and  thereupon  a  day  is 
given  to  the  said  plaintiffs  on,  Sfc.  to  come  before  our  said 
lord  the  king  wherever,  &c.  to  produce  the  said  record,  and 
the  same  day  is  given  to  the  said  defendant." 

In  Trinity  Term,  18  Geo.  3.  these  issues  in  law  came  on 
to  be  argued; ,  the  judgment  on  which  the  action  was  brought 
'having  been  brought  into  court,  under  the  seal  of  the  court 
of  Jamaica* 

The  Solicitor-General  (Wallace,)  and  Dunning,  for  the 
plaintiffs ;  Graham,  Bower,  and  S.  Heywood,  for  the  defen- 
dant.— The  case  stood  over  till  this  day,  when  it  was  again 
argued  by  the  same  counsel. 

For  the  defendant,  several  grounds  were  taken.  It  was 
contended,  that  an  action  of  debt  could  not  be  maintained 
on  a  judgment  in  a  foreign  court ;  or,  that,  if  debt  would  lie, 
yet  it  could  not  be  maintained  as  on  a  specialty,  but  that 
the  consideration  of  the  judgment  ought  to  be  shewn  in  the 
declaration.  That,  if  this  judgment  were  to  be  considered 
as  a  specialty,  the  court  had  no  jurisdiction,  because  actions 
on  judgments  are  local,  and  must  be  tried  in  the  county  where 
the  judgment  is  given. — These  objections,  if  successful!  would 
have  ent'rtled  the  defendant  to  an  arrest  of  judgment  on  the 
verdict  found  for  the  plaintiffs  on  the  nil  debet. — On  the 
issues  joined  on  the  nul  tiel  record,  it  was  insisted,  that  there 
must  be  judgment  for  the  defendant,  because  the  judgment 
m  Jamaica  was  not  a  record,  in  the  proper  legal  sense  of  the 
word. 

For  the  plaintiffs,  it  was  said,  that  it  is  an  established 
maxim,  that,  where  indebitatus  assumpsit  will  lie,  debt  will 
also  lie;  and  that  this  court  had  determined,  in  the  case  of 
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1778;       Crawford  ▼.   Whittal  (a)  [1],  that   indebitatus  assumpsit 
^,^^_f      may  be  maintained  on  a  foreign  judgment  [f.  1].    That  it  was 
Walkeb.     also  determined,  in  that  case,  that  the  judgment  is,  of  itself, 
against      prima  facie  evidence  of  the  debt,  and,  therefore,  the  plaintiff 
Wittee.     is  not  bound  to  shew  any  other  consideration.    That  in  Sin- 
clair v.  Fraser  (b),  which  was  an  appeal  from  the  court  of 
session  in  Scotland  to  the  house  of  lords,  in  the  case  of  an 
action  brought  in  that  court  on  a  judgment  in  Jamaica ,  it 

was 


(a)  H.  13G<jo.3.  B.  R. 

[1]  The  Case  of  Crawford  v.  Whit- 
tal was  argued  and  determined  in  B.  R. 
H.  13  G.  3.  It  was  an  action  of  in- 
debitatus assumpsit,  brought  by  Craw- 
ford, as  administrator  of  one  Mar- 
grave, in  which  he  declared,  that  the 
defendant  was  indebted  to  him,  as 
administrator,  *•  in  the  sum  of  £7*7 
sterling,  for  6904  rupees  10  annas  and 
9  pice,  of  current  money  of  Bengal 
in  the  East  Indies,  by  a  certain  judg- 
ment of  the  honourable  the  mayor's 
court  at  Calcutta,  at  Fort  William  in 
Bengal  aforesaid,  holden  before,  S?c. 
before  that  time,  rtz.  on,  SfC.  ad- 
judged and  awarded  to  be  paid  by  the 
said  defendant  to  the  said  plaintiff,  as 
administrator  as  aforesaid,  for  a  cer- 
tain demand  of  the  said  plaintiff,  as 
administrator  as  aforesaid,  sued  and 
prosecuted  in  the  same  court,  of  5801 
rupees,  SfC.  together  with  interest  duo 
thereon  from,  Src.  till,  4*c.  at  the  rate 
of,  &pc.  being,  fyc  current  money  of 
Bengal  aforesaid,  and  costs  of  suit, 
being,  #c.  making  together  the  said 


sum  of  6p04  rupees,  SfC.  which  said 
judgment  is  in  force  and  unsatisfied  ; 
and  which  said  6904  rupees,  $c.  at 
the  time  of  recovering  the  said  judg- 
ment, were  and  yet  are  of  the  valut 
of  the  said  £7*7 ;  and  being  so  in* 
deb  ted,  the  defendant,  afterwards,  in 
consideration  of  the  premises,  under- 
took to  pay." — There  were  other 
counts  to  the  like  effect ;  some  of  them 
stating  the  sum  only  in  East  India 
moflfey, — some  varying  the  amount, — 
and  some  stating  the  judgment,  with* 
out  adding,  "  for  a  certain  demand, 
SfC." — The  defendant  demurred  spe- 
cially to  this  declaration,  and  shewed 
for  cause,  that  there  was  no  profert 
of  the  letters  of  administration.— It 
was  argued,  on  Tuesday,  the  9th  of 
February,  by  Fearnley  for  the  defen- 
dant, and  Mansfield  for  the  plaintiff* 
— Two  points  were  made  for  the  de- 
fendant: 1.  That  assigned  for  cause 
of  demurrer ;  2.  An  objection  to  the 
substance  of  the  declaration,  viz.  that 
the  grounds  of  the  judgment  abroad, 
and  the  cause  of  action  there,  ought 

to 


(b)  Cited  in  the  Duchess  of  Kingston's  Case,  p.  54. 


[f.  1].  But  if  in  assumpsit  on  a  fo- 
reign judgment  by  default,  it  appears 
on  the  face  of  the  proceedings,  that 
the  party  was  only  summoned  by 
nailing  up  a  copy  of  the  declaration 
on  the  court-house  door,  no  action 
will  lie :  although  it  be  a  law  of  the 
colony  in  which  the  judgment  was 
given,  that  such  summons  shall  be 
good  against  all  persons  absent  from 


the  colony.  For  it  shall  be  taken  that 
such  law  was  intended  only  to  apply 
to  persons  present  within  the  juris- 
diction at  the  commencement  of  the 
suit ;  and  if  the  law  expressly  pur- 
ported to  apply  to  all  persons  hot 
present  in  the  colony,  such  law  could 
not  be  binding  on  the  rest  of  the 
world.  Buchanan  v.  Rucker,  9  East. 
19^. 
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1778.  Lord  Mansfield,  now  and  on  the  former  occasion,  said, 

v,  -u— ,ji      that  the  plea  of  nul  tiel  record  was  improper.    Though  the 

Walker     plaintiffs  had  called  the  judgment,   a  record,   yet  by  the 
against       additional  words  in  the  declaration,  it  was  clear  they  did  not 

WAtuu  mean  that  sort  of  record  to  which  implicit  faith  is  given 
by  the  courts  of  Westminster  Hall.  They  had  not  misled 
the  court,  nor  the  defendant,  for  they  spoke  of  it  as  a  record 
of  a  court  in  Jamaica.  The  question  was  brought  to  a 
narrow  point,  for  it  was  admitted  on  the  part  of  the 
defendant,  that  indebitatus  assumpsit  would  have  lain,  [f.  2.] 
and  on  the  part  of  die  plaintiffs,  that  the  judgment  was  only 
prima  facie  evidence  of  the  debt.  That  being  so,  the  judg- 
ment was  not  a  specialty,  but  the  debt  only  a  simple-con- 
tract debt;  for  assumpsit  will  not  lie  on  a  specialty.  Hie 
£  6  ]  difficulty  in  the  case  had  arisen  from  not  fixing  accurately 
what  a  court  of  record  is  in  the  eye  of  the  law.  That 
description  is  confined  properly  to  certain  courts  in  England f 
and  their  judgments  cannot  be  controverted.  Foreign 
courts  [<£>•  l],  and  courts  in  England  not  of  record,  have  not 
that  privilege,  nor  the  courts  in  Wales,  &c.  but  the  doc- 
trine in  the  case  of  Sinclair  v.  Iraser,  was  unquestion- 
able [f  2].  Foreign  judgments  are  a  ground  of  action  every 
where,  but  they  are  examinable,  [f.  3].    He  recollected  a  case 

of 


Bearcrqft  ha'd  moved  the  courtof  B.R. 
in  arrest  of  judgment,  but  was  refused 
a  rule  to  shew  cause. — The  plaintiff 
in  error  assigned  for  errors,  specially, 
That  it  did  not  appear  by  this  second 
count  upon  what  account  the  judg- 
ment abroad  was  given ;  and  that  it 
did  not  appear  that  it  was  given  on 
account  of  any  just  debt,  or  for  any 
other  good  and  sufficient  cause  of 
action* — The  cause  was  set  down  for 
argument  on  the  26th  of  June,  T.  IS 


Geo.  3.  but  no  body  appeared  to  argue 
on  the  part  of  the  plaintiff  in  error : 
and  the  judgment  was  affirmed  of 
course. 

[O  1]  According  to  his  lordship's 
opinion  in  Bcmardi  v.  Motteux  (infra 
581.)  the  judgments  of  foreign  courts 
of  admiralty,  as  to  matters  within  their 
jurisdiction,  cannot  be  controverted. 

[t  2]  S.  P.  in  the  Court  of  Session, 
Cochran  v.  The  Burl  <f  Buchan,  June 
1698.     Sir  H.  Dalr.  Decision*  U 


[f.  2]  In  Herricsv.  Jamieson,  5T.R. 
553.  it  was  said  by  the  court,  that 
debt  will  lie  for  interest  of  money ; 
and  this  case  was  referred  to  as  an 
authority,  to  shew  that  wherever  in- 
debitatus assumpsit  will  lie,  debt  will 
also  lie. 

•  [f.  3. 1  S.  P.  per  Buller9  J.  in  Messin 
r-  Lord  Massareene  and  Wife;  in  which 
case  the  court  refused  to  refer  to  the 
Master  to  see  what  was  due,  and  to 
permit  the  plaintiff  to  enter  up  final 


judgment  without  a  writ  of  inquiry. 
4  T.  K.  493. 

But  in  an  action  on  a  foreign  judg- 
ment recovered  on  bond,  the  plaintiff 
may  recover  damages  beyond  the 
penalty  of  the  bond*  as  well  as  in  an 
action  on  a  judgment  in  a  court  of 
record  here.  M'Clure  v.  D%tnkm> 
I  East,  436. 

In  pleading  a  justification  under  the 
authority  of  a  foreign  court*  it  is  not 
sufficient  to  allege,  generally,    that 

the 
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mortmain  acts  to  the  same  purpose)— Debt  may  be  brought 
for  a  sum  capable  of  being  ascertained,  thgugh  not  ascertained 
at  die  time  of  the  action  brought. — (It  had  been  said  at  the 
bar,  that  the  value  of  Jamaica  currency  was  fluctuating  and 
uncertain)— -It  is  not  necessary  that  the  plaintiff  in  debt, 
should  recover  the  exact  sum  demanded  [f  4J. 
Willks,  Justice,  of  the  same  opinion. 

ASHHURST, 


for  laying,  that  we  can  revise  the 
judgments  of  the  lowest  courts  in 
foreign  countries,  where  they  have 
competent  jurisdiction.—  His  lord- 
ship then  made  some  observations  on 
the  particular  evidence  in  the  case, 
which  it  is  unnecessary  to  state. 

Buller,  Justice,  The  doctrine  which 
was  laid  down  in  Sinclair  v.  Fraser  has 
always  been  considered  as  the  true 
line  ever  since ;  namely,  that  the  fo- 
reign judgment  shall  be  prim  A  fade 
evidence  of  the  debt,  and  conclusive 
till  it  be  impeached  by  the  other  party. 
I  have  often  heard  Lord  Mansfield  re* 
peat  what  was  said  by  Lord  Hardicicke 
in  the  case  alluded  to  from  Wales; 
and  the  ground  of  his  lordship's  opi- 
nion was  tli is  :  when  you  call  for  my 
assistance  to  carry  into  effect  the  de- 
cision of  some  other  tribunal,  you 
shall  not  have  it,  if  it  appears  that  you 
are  in  the  wrong ;  and  it  was  on  that 
account,  that  he  said,  he  would  exa- 
mine into  the  propriety  of  the  decree. 
As  to  actions  of  this  sort,  see  how  far 
the  court  could  go,  if  what  was  said 
in  Walker  v. '  Witter  were  departed 
from.  It  was  there  held,  that  the 
foreign  judgment  was  only  to  be  taken 
to  be  right  primd  fade ;  that  is,  wc 
will  allow  the  same  force  to  a  foreign 
judgment,  that  we  do  to  those  of  our 


own  courts  not  of  record.  But,  if  the 
matter  was  carried  farther,  we  should 
give '  them  -more  credit  j  wc  should 
give  them  equal  force  with  those  of 
courts  of  record  here.  Now  a  foreign 
judgment  has  never  been  considered 
as  a  record.  It  cannot  be  declared  on 
as  such,  and  a  plea  of  nul  del  record, 
in  such  a  case,  is  a  mere  nullity.  How 
then  can  it  have  the  same  obligatory 
force  ?  In  short  the  result  is  this ; 
that  it  is  primd  facie  evidence  of  the 
justice  of  the  demand  in  an  action  of 
assumpsit,  having  no  more  credit  than 
is  given  to  every  species  of  written 
agreement,  viz.  that  it  shallbe  con- 
sidered as  godd  till  it  is  impeachep!. — 
He  then  also  remarked  on  the  parti- 
ticular  evidence. 

The  rule  made  absolute ;  the  court 
recommending,  that  the  question  of 
law  should  be  put  on  the  record, 
if  it  should  arise  again  on  the  second 
trial  [r.  4]. 

Vide,  as  to  the  conclusive  nature  of 
foreign  judgments,  Burroughs  v.  Ja~ 
mineau,  Cane.  M.  13  Geo.  1.  XlViiu 
87.  pi.  9.  Ca.  Temp.  Hardw.  87- 
Boucher  v*  llatcson,  B  R.  H.  &  Geo.  2»- 
Ca.  Temp.  Hardw.  85.  Sf). 

[t  4]  Aylett  v.  Low,  C.  B.  T. 
18  Geo.  3.     2  Blackst.  1221. 


[p.  4].  Mr.  East,  in  the  5th  vol.  of 
his  Reports,  p.  475,  says,  "  accord- 
ing to  my  note  of  the  case,  the  rule 
stood  over  from  Easter  29th  to 
Mich.  31st  G.  3.  for  the  court  to 
advise  upon  it;  when  Lord  Kenyan, 
C.  J.  eatd,  that  the  court  had  con* 
sidercd  Hie  jnatter,  and  ventf  all  of 
opinion  that  no  new  trial  ought  ta 


u 

4< 
AC 


be  granted.  He  added,  that  with- 
out entering  into  the  question  hoxr 
far  a  foreign  judgment  was  impeach* 
able,  it  was  at  all  events  clear, 
that  it  was  prim A  facie  evidence  of 
the  debt ;  and  they  were  of  opinion 
that  no  evidence  had  been  adduced 
to  impeach  this ;  and  therefore  di*- 
clfcafged  the  rule*" 
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Stmpson  and  Others,    against  Johnson  and 
Others. 


When  a  bastard 
having  a  dif- 
ferent settlement 
Iromthe  mother, 
lives  with  her  for 
nurture,  the  pa- 
rish where  the 
tratard's  settle- 
ment is,  must 
maintain  iU 


t«3 


^HIS  was  a  case  reserved  for  the  opinion  of  the  court, 
■*-    on  an  action  of  debt,  on  a  bond. — The  cause  was  tried 
before  Eyre,   Baron,    at  die  last  assizes  for  the  county 
of  Essex.    The  substance  of  the  pleadings  was  as  follows  : 
— The  plaintiffs  having  declared  in  the  usual  form,  die  de- 
fendants craved  oyer  of  the  condition  of  the  bond,  which  was 
in  these  words ; — u  Whereas   Jemima    Wass,   of  Wickham 
"  St.  Paul  aforesaid,  single  woman,  hath  by  her  voluntary 
**  examination  taken  upon  oath  before  Chaites  Hurrel,  Esq, 
"  one  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
"  said  county,  declared  herself  to  be  with  child,  and  that 
"  the  said  child  is  likely  to  be  born  a  bastard,  and  to  be 
u  chargeable  to  the  said  parish  of  Wickham  St.  Paul,  and 
u  that  James  Johnson  above  named,  wheelwright,  is  father 
"  of  the  said  child ;  now  the  condition  of  the  above  obliga- 
u  tion  is  such,  that  if  the  said  James  Johnson,  his  heirs,  exe- 
"  cutors,  or  administrators,  do,  and  shall  from  time  to  time, 
"  and  at  all  times  hereafter,  fully  and  clearly  indemnify, 
"  and  save  harmless,  as  well  the  abovenamed  churchwardens 
u  and  overseers  of  the  poor  of  the  said  parish  of  Wickham 
"  St.  Paul,  and  their  successors  for  the  time  being,  as  also 
"  all  and  singular  the  other  parishioners  and  inhabitants  of 
H  the  said  parish  of  Wickham  St.  Paul,  which  now  are,  or 
"  hereafter  shall  be  for  the  time  being,  of  and  from  all  manner 
"  of  costs,  taxes,  rates,  assessments,  and  charges  whatsoever,  for 
"  or  by  reason  of  die  birth,  education,  and  maintenance  of  the 
"  said  child,  and  of  and  from  all  actions,  suits,  troubles. 
"  and  other  demands  and  charges  whatsoever  touching  and 
"  concerning  the  same; — Then  this  obligation  to  be  void, 
u  otherwise  to  remain  in  full  force." — They  then  pleaded  that, 
after  the  execution  of  the  bond,  and  after  the  woman  had  de- 
clared that  she  was  with  child,  that  the  child  was  likely  to 
be  born  a  bastard,  and  to  be  chargeable  to  the  parish  of 
Wickham  St.  Paul,  and  that  Johnson  was  the  father,  she 
removed  herself  voluntarily  from  Wickham  St.  Paul,   to  the 
parish  of  Guestingthorpe,  and  \\as  there  delivered  of  the  same 
bastard  child,  by  reason  whereof  the  said  child  was   lawfully 
settled  in  the  parish  of  Guestingthorpe,  and  was  noty  nor  at 
any  time  since  its  birth  had  been  chargeable  to,  or  lawfully 
settled  in  the  parish  of  Wickham  St.  Paul;  and  that  if  the 
abovenamed  churchwardens  and  overseers  of  the  parish  of 
Wickham  St.  Paul,  and  their  successors  for  the  time  being, 

and 
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and  the  parishioners  and  inhabitants  of  the  said  parish,  or  any       1778* 
of  them  for  die  tfcne  bong,  had,  at  any  rime,  from  the       >_a-_p 
making  of  the  bond,  been  damnified  by  reason  of  the  birth,     Simpsok 
education,  and  maintenance  of  the  child,  or  by  reason  of  any       against 
action,  suit,  trouble,  and  other  charge  whatsoever  touching    Johwsow. 
the  same,  they  had  been  so  damnified  of  their  own  proper 
and  voluntary  acts,  and  wrongs,  and  against  the  will  of  the 
said  Johnson  die  reputed  father  of  die  said  bastard  child. 
The  plaintiffs  replied,  that  the  parish  of  Wickham  St.  Paul, 
before,  and  at  the  time  of  the  birth  of  the  child,  was,  and  still 
continued   to  be,  the  place  of  the  mother's  legal  settlement, 
and  that,  soon  after  her  delivery,  she  returned  to  Wickham 
St.Pau/,   and  brought  the  child  with  her,  to  be  there 
mined  and  nurtured,  that  the  child  had  remained  there  ever 
since,  being  still  under  three  years  of  age,  and  that  from  the 
return  of  the  mother  with  die  child,  till  the  bringing  the 
action,  neither  Johnson,  nor  any  other  person  on  his  behalf, 
had  found  any  provision  for  the  child  ;N  by  reason  whereof  the 
inhabitants  and  parishioners  of  Wickham  St.  Paul  during  that 
time,  lest  the  child  should  die  for  want  of  necessary  food  and 
nurture,  were  forced  to  expend,  and  did  expend,  the  sum  of,  6)c. 
m  providing  necessary  food  for  the  said  child,  and  so  were, 
otherwise  than  of  their  own  wrong,  damnified  by  reason  of 
the  maintenance  of  the  said  bastard  child.    The  defendants  in 
their  rejoinder  said  (as  before)  that  the  inhabitants  and  pa- 
rishioners of  Wickham  St.  Paul  had  laid  out  die  money 
mentioned  in  their  replication,  of  their  own  wrong,  and  were 
damnified  of  their  own  wrong ;  on  which  rejoinder  issue  was 
joined.     The  jury  found  a  verdict  for  the  plaintiffs  with  one 
shilling  damages^— The  facts,  as  stated  in  the  case,  were  these : 
Hie  defendant  Johnson  being  apprehended  by  virtue  of  a 
warrant  under  the  statute  of  6  Geo.  2.  c.  3.  gave  the  bond        [  9  ] 
in  question  to  indemnify  the  parish  of  Wickham  St.  Paul. 
Afterwards  Jemima  Wasswss  delivered  of  the  child  mentioned 
in  the  pleadings,  which  was  born  a  bastard  in  the  parish  of 
Guestingthorne.    After  her  delivery,    she  returned  to  the 
parish  of  Wickham  St.  Paul,  where  she  was  legally  settled, 
carrying  her  child  with  her,  in  a  state  of  perfect  health,  and 
received  one  shilling  and  sixpence  per  week  from  the  plaintiff 
Simpson,  one  of  the  overseers  of  die  poor  of  the  parish,  for 
the  maintenance  of  herself  and  her  child*    No  demand  waa 
made  at  any  time  on  Johnson,  who  lived  in  the  adjoining 
parish  of  Guestingthorpe,  but  a  demand  was  made  by  Simp*  on 
on  Robert  Dolbey  (one  of  the  co-obligors)  to  defray  the 
expence  above  stated,  which  he  refused  to  do.      Lastly, 
there  was  no  order  made  by  a  justice  or  justices  of  the 
peace,  directing  the  allowance  of  pne  shilling  and  sixpence, 
or  any  other  sum,  to  be  made  by  the  pansh  officers  of 
Wickham  St.  Paul. 

Peckham 
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Peckham  for  the  plaintiffs.— — Rous  for  the  defendants, 
The  court  were  so  clearly  of  opinion  with  the  defendants, 
that  they  would  not  hear  their  counsel.— Lord  Mansfield 
said,  that  the  payment  by  the  parish  officers  of  fVickham  was 
doubly  voluntary;  first,  because  there  had  been  no  order 
upon  them  to  pay  po];  and  secondly,  because  they  were 
not  liable  to  maintain  the  child,  but  the  parish  where  it 
was  born;  and  they  should  have  applied  to  the  officers  of  that 
garish  [2]. 

Judgment  for  die  defendants. 


[<&*]  But  if  the  child  had  been 
born  in  their  parish,  and  they  had 
paid  for  its  maintenance,  without  an 
order,  the  action  would  have  lain. 
Hays  v  Bryant,  C.  B,  T.  29  Geo.  3. 
if.  BL  253  [f.  1]. 

[2]  This  question,  viz.  "  Whether 
"  children  under  seven  years  of  age, 
"  who  are  living  with  their  mother  for 
€t  nurture,  at  the  place  of  the  mother's 
"  settlement,  but  whose  own  scttle- 
"  ment  is  in  another  parish, 
•  [  10  ]  "  are  to  be  maintainedby  the 
"  parish  where  the  mother 
'•  lives  and  is  settled,  and  from  whence 
il  they  are  irremovable,  or  by  the  parish 
**  where  they  are  settled ;"  came  on, and 
was  determined  in  the  court  of  B.  R. 
in  H.  17  Geo.  3.  in  the  case  of  the 
King  v.  the  Inhabitants  of  H aldington. 
The  case  was  this  :  —  Elizabeth,  a 
single  woman,  \vith  her  child  Mary, 
went  under  a  certificate,  from  Hem- 
lington  to  Darlington,  in  which  la*t 
parish  she  had  two  bastard  children, 
and  there  became  chargeable.  An 
order  being  thereupon  made  for  the 
removal  of  her  and  Mary  to  Hanling- 
ton,  she  took  the  two  children  who 
were  born  in  Darlington  with  her, 
they  being  both  under  the  age  of 
emancipation.  Two  justices  made  an 
order  on  the  parish  of  Darlington  for 


the  maintenance  of  the  two  children 
born  in  that  parish;  which  order, 
upon  an  appeal,  was  quashed.  Dfl- 
venport  shewed  cause  in  support  of 
the  order  of  sessions.  After  mention- 
ing the  cases  of  Waugford  v.  Brandon, 
and  others  stated  in  Burn,  (i)  he 
made  similar  observations  upon  them, 
to  those  which  are  to  be  found  in 
Burn's  note,  viz.  that  what  had  been 
said  in  those  cases  relative  to  the 
present  question,  was  only  matter 
of  argument,*  the  point  in  dispute 
in  all  those  cases  having  been  the 
settlement,  not  the  maintenance.  He 
mentioned  that  Burn,  in  another 
place  (k),  seemed  fully  of  opinion, 
that-  the  parish  of  the  mother  is 
liable;  and  contended,  that  it  was 
contrary  to  the  spirit  and  intention 
of  the  IS  El.  c.  3.  to  burthen  the 
parish  where  bastards  are  born 
with  their  support.  That  the  in* . 
convenience  of  such  a  practice  would 
be  very  great,  in  many  cases  where 
the  two  parishes  might  be  situ* 
ated  at  apposite  extremities  of  the 
kingdom.  That  there  is  no  statute 
which  gives  the  justices  any  authority 
to  make  an  order  for  the  maintenance 
of  children  on  a  parish  where  they 
do  not  actually  reside.  That  there 
arc  only  two  instances  where  a  power 

of 


(i)  3   Bum's  Just. 
13th  Ed. 


p.   336,  337,         (k)  p.  326. 


[r.l]  In  which  this  case  was  referred    first  stated  by  Lord  Mansfield,   and 
to  as  an  authority  for  the  point  here    over-ruled  by  the  Court* 
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of  that  nature  is  vested  in  justices, 

cc.  1.  Where  it  is  necessary  to  assess 

one  parish  in  aid  of  the  poor-rate  of 

another;  and  2-  in  the  cases  of  paupers 

improperly  removed.     That  it  would 

be  much  more  expedient,   that  the 

parish  which  is  bound  to   maintain 

the  mother,  should  also  maintain,  as 

casual  poor,  the  children  which  she 

had  a  right  to  bring  with  her,  and 

which  could  not  be  taken  from  her 

More  the  age  of  seven ;  and  that  he 

had  been  informed,  that  the  practice 

had  been    conformable  to  what  he 

contended  for.    Wallace  was  going  to 

answer  Davenport,     but    the    court 

stopped  him,  and  said  that  the  point 

was  clear  and  settled. — Lord  Mans- 

Jield. — Mr.  Davenport  has  cited    no 

authorities  iu  support  of  Dr.  Bunt* 

proportion,'  and    there    are     many 

against  it,  viz.  "  Rex  v.  St.  Giles's  in 

*  tie  Fields  (l),  Rex  v.  IVantford  (mj, 

u  and  ilex  v.  Saxmundham"  (nj9  which 

is  directly  in  point.     The  practice  is 

also  agreeable  to  those  cases. — Aston, 

Just  cited  another  case,  where  it  was 

directly  held    that  the  parish  where 

the  settlement  of  the  nurture  child  is, 

shall  maintain  it — Judgment  to  quash 

the  order  of  sessions  and  confirm  the 

original  order  by  which  the  parish  of 

Darlington  was  charged. 

The  case  of  Saxmundham  is  very 
short  in  Fortescue  (o),  and  the  point 
is  merely  stated  as  a  position,  with- 
out the  facts  or  orders,  or  the  rea- 
soning of  the  court.  But  the  case  of 
the  inhabitants  of  Skermandbury  v. 
Bolney  (o),  which  Mr.  Davenport  men- 
tioned in  his  argument,  was  exactly 
the  same  with  the  present,  for  there 
can  be  no  distinction  (as  to  this  ques- 
tion) between  bastards  and  legitimate 
children,  who  have  a  different  settle- 
ment from  their  mother.  In  that  case, 
a  woman  with  three  children,  all 
under  seven,  being  settled  in  Skermand- 
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bury,  married  a  person 
settled  in  Bolney.   After 
the  marriage,  the  mo* 
ther  and  the  three  chil- 
dren were  sent  to  Bolney. 
The  parish  oiShermand- 
bury,  before  the  marri- 
age, allowed  three  shillings  per  week 
for  three  children  ;  and  the  payment 
being  discontinued  after  the  marriage, 
on  complaint  of  the  parish  of  Bolney, 
two  justices  made  an  order  that  Sker- 
manibury  should  continnc  to  pay  the 
three  shillings.     The  sessions,    and 
afterwards  the  court  of  B.  R.   con- 
firmed the  order  of  the  justices.  And 
the  court  said,  "  This  case  is  within 
"  the  equity  of  the  statute  for  the 
**  relief  of  the  poor,  and  there  is  no 
"  reason  that  Skermandbury  should  be 
"  discharged  of  the  children  by  their 
"  mother's  marriage."    This  case  is 
cited  in  Bolt  from  Carthew,  but  for 
another  point.     It  has  been  supposed 
that  there  might  be  difficulties  in  ob- 
taining and  enforcing  an  order,  in  a 
case  like  the  present.    But  the  case 
of  Skermandbury  v.  Bolney  shews,  that 
the  justices  of  the  county  in  which 
the  parish   liable  is  situated,  ought 
to    make   the    order,    on  the    com- 
plaint  of  the  parish   officers  of  the 
parish  where  the  mother  lives.    The 
order  in  the  case  of  Hcmlington  was 
probably  made  in  the  same  manner. 
The    inconvenience    when    the    two 
parishes  are  at  a  great  distance  from 
each  other,  is  only  similar  to  what 
is  experienced  on  appeals  brought  on 
removals  from  parishes  at  a  great  dis- 
tance. As  to  the  method  of  enforcing 
the  order,  it  may  be  done  by  indict- 
ment, or  perhaps  the  parish  officers,  in 
whose  behalf  it  is  made,  might  maintain 
a  special  action  of  assumpsit  against 
those  upon  whom  it.  was  made,  Fide 
Rannv.Green,B.R.M.17Geo.3.[t5], 
where  the  court  held,  that  when  per- 
sons 


(I)  T.  6  Sf  7  Geo.  2.  Burr.  Settl.  (o)  Carth  279.    * 

c***>,No.2.  [to]  Bex  v.  Toms.  E.  20  Geo.  3. 

(mj  12  Wil  3.  Fortesc.  307.  Infra,  p.>  401.  Rum  v.  Green,  since 

(nj  Transcribed  by  Bott,  p.  254.  reported,  Cowp.  4/4, 
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Bean  against  Stupart. 

a  wammty  on    rpHE  plaintiff  insured  the  ship  called  the  Martha,  at  and 

^Ci"amiTstbca  frora  London  to  #OT  *ork>  Ae  voyage  to  com- 
•trictK followed,  mence  from  a  day  specified;    and,   on  the  margin  of  the 

writt^intiw      P°l*cy  were  written  these  words, "  Eight  nine-pounder* 

body  of  the  ia-  "  with  close  quarters,  six  six-pounders  on  her  upper  decks, 
!?2?"?t~"        €€  thirty  seamen,  besides  passengers."— The  ship  sailed  from 

"  Thirty  seamen     -        jv*7  *  -        ,     *    ~    HP      ,  ,  ^  *,  . 

tecides  p^en-  the  Downs  on  the  1st  of  March,  and  was  taken  on  the 
tew,"  moans  loth,  by  an  American  privateer,  and  was  sent,  with  a  prize- 
beiongmgTo  'the  master  on  board,  to  make  the  port  of  Boston.  On  the  30th 
lhiP^.COI&p^y»  of  May,  the  plaintiff  brought  this  action  against  Stupart,  an 
fwgcoo^bQyi,'  underwriter  on  the  policy ;  on  which  Stupart  paid  the  pre- 
*<;•  mium  into  court,    and  pleaded  the  general  issue.     About 

the  6th  of  July,  and  before  the  trial,  accounts  were  re- 
ceived that  the  ship  had  been  retaken  some  time  in  May 
and  carried  into  Halifax.— The  cause  came  on  for  trial 
before  Lord  Mansfield,  and  a  special  jury,  at  Guildhall, 
at  the  Sittings  after  Trinity  Term,  18  Geo.  3.  The  defence 
*  set  up  was,  that  there  were  not  thirty  seamen  on  board  the 
ship,  according  to  the  terms  of  die  stipulation  in  the  margip  of 
the  policy:  and,  in  fact,  it  appeared  upon  the  evidence, 
that,  to  make  up  that  number,  the  plaintiff  reckoned  the 
steward,  cook,  suigeon,  some  boys,  and  apprentices,  and 
some  persons  described  as  men  learning  to  be  seamen  ;  and 
that  only  twenty-six  persons  had  signed  the  ship's  articles. 
It  alsQ  appeared  that  there  were  seven  or  eight  passengers 
on  board. 

Bearcrofty  of  counsel  for  the  defendant,  contended,  That 
this  was  a  warranty,  not  a  representation,  and  that  being 
so,  it  must  be  literally  and  strictly  complied  with.  That  sea* 
men  meant  men  trained  to  the  occupation  of  mariners,  either 
such  as  are  called  able-bodied,  or  at  least  ordinary  seamen, 
in  opposition  to  landmen,   and  could  never  include  boys, 

or 

ions  acting  under  a  private  act  of  par-  the  law  raises  an  assumpsit.  The  sam» 
liament,  make  an  order  by  authority  of  reason  must  hold  in  the  case  of  a  pub+- 
such  act  for  eke  payment  of  money,    lie  act  [f.  2]. 


[f.2.]  In  these  cases  there  is  a  legal  an  action  cannot  be  supported,  even 

liability  arising  from  the  statute.  For  upon  an  express  promise,  and  for  a 

cases  in  which  there  is  only  a  moral  full  discussion  of  these  points,  see  the 

obligation,    and    upon  which    it  is  note  to  Wcnnall  v.  Adney,  $B»$  P+ 

argued  by  the  learned  reporters,  that  2+9. 
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or  the  steward,  cook,  and  surgeon,  of  a  ship.  That,  at  any 
rate,  none  but  those  who  had  signed  the  articles  were  to 
be  considered  as  seamen,  and  then  the  number  warranted 
was  not  compleat.  That,  in  the  late  case  of  Pawson  against 
Ever  [3],  it  had  been  determined,  that  the  *  strict  words 
of  a  representation  need  not  be  fulfilled,  provided  the  de- 
parture from  them  is  not  materially  to  the  prejudice  of  the 
insurers,  but  that,  in  the  case  of  a  warranty,  it  is  other- 
wise, that  being  a  condition,  and  taken  as  part  of  the  po- 
licy; and  that  the  circumstance  of  the  stipulation,  in  this 
instance,    being  written  on .  the  margin,    made  no  sort  of 

dif- 
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[S\  Pawson  v.  Ewer,  Pawson  ▼. 
&**%  and  Pawson  v.  Watson  [f6], 
which"  were  all  actions  on  the  same 
policy,  were  argued  on  a  motion  for 
a  new  trial  in  the  court  of  King** 
Bcttci  in  Easter  term,  18  Geo.  3.  The 
esse  was  shortly  this:— The  broker 
who  made  the  insurance  shewed  to 
some  of  the  underwriters  a  paper  it- 
lacked  from  the  policy,  containing 
instructions  relative  to  the  force  the 
ship  was  to  sail  with,  viz.  "  12  guns, 
*  and  20  mem/*  There  were  no  guns 
or  men  on  board,  when  the  policy 
was  subscribed.  Mr.  Thornton,  the 
first  underwriter  on  the  policy,  had 
seen  the  paper  (and  he  had  paid). 
Watson  and  Snelf  had  not  seen  it. 
Ewer j  who  had  subscribed  after  them, 
had  ;  but  they  all  underwrote  at  the 
same  premium,  which  was  proved  to 
be  the  premium  for  such  a  vessel  as 
that  in  question,  when  sailing  with- 
out force.  The  ship  actually  sailed 
with  only  ten  guns  (four-pounders) 
and  six  swivels,  and  with  only  sixteen 
men  and  seven  boys,  besides  pas- 
sengers. It  was  proved  that  boys  are 
entered  on  the  ship's  books,  and  con- 
sidered on  ship-board  as  men;  and 
that  ten  guns  and  six  swivels  are  of 
greater  force  than  twelve  guns.  That 
upon  the  whole,  the  ship  was  of  more 
force  than  she  would  have  been,  if 
the  written  instructions  had  been 
specifically  adhered  to.  There  were 
verdicts  for  the  plaintiffs ;  but  on  the 


motion  for  a  new  trial  in  one  of  the 
causes,  which  was  to  determine  the 
rest,  it  was  contended  on  the  part  of 
the  defendant,  that  the  instructions 
shewn  to  the  first  underwriter  (upon 
whom  in  general  all  the  others  rely) 
being  in  writing,  were  to  be  consi- 
dered as  a  warranty,  which  must  be 
strictly  complied  with ;  and  that  it 
had  not  been  complied  with  in  this 
case.  The  counsel  tor  the  plaintiff  on 
the  contrary  maintained,  in  the  first 
place,  that  the  written  paper  being 
separate  from  the  policy,  was  only  a 
representation,  and  that  it  was  suffi- 
cient to  comply  with  it  in  substance, 
or  to  do  what  was  equally  beneficial 
to  the  underwriters ;  but,  in  the  se- 
cond place,  that  the  terms  had  been 
strictly  complied  with,  for  that  swivels 
were  a  specie*  of  guns,  and  that  boys, 
in  the  maritime  sense,  were  reckoned 
men  or  seamen,  as  opposed  to  pas- 
sengers. The  court  were  of  opinion, 
that  the  word  men  in  the  marine! 
language  does  include  boys ;  but  they 
chiefly  went  upon  the  distinction  be- 
tween a  warranty  and  a  representation^ 
and  held  that  in  this  case,  the  in- 
structions, though  in  writing, yet  being 
on  a  separate  paper  from  the  policy, 
were  only  a  representation ;  and  .as 
iBey  had  not  been  departed  from  frau- 
dulently, nor  in  a  manner  detrimental 
to  the  underwriters,  the  policy  was  in 
force  against  them. 


[t<>]  Since  reported,  Coup.  785- 


a 
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1778.  deference  {4].  He  said  the  nature  of  the  voyage,  trhicli 
L__j  *  was  of  a  very  dangerous  sort,  explained  the  condition,  and 
that  real  seamen  must  have  been  meant.  He  also  argued 
(ftiough  but  slightly)  that,  whatever  might  be  the  construc- 
tion of  the  policy,  the  plaintiff  was  not  entitled  to  recover 
as  for  a  totei  loss,  because  die  ship  had  been  retaken,  and 
had  never  been  infra  prtcsidia  kostium.  Witnesses  wera 
examined  to  explain  what  is  generally  understood  by  the  word 
seamen,  arid  it  was  either  in  proof,  or  admitted,  that,  atnhe 
custom-house  and  Greenwich  hospital,  boys  are  included  in 
that  word.  i 

Lord 


Rean 

against 
Stu*aet. 

•t  13  ] 


.> 


[4]  At  the  Sittings  at  Guildhall 
after  AT  19  Geo.  3.  in  a  cause  of 
Kenyan  and  another  v.  Berthfm,  the 
following  words  were  written  trans- 
versely on  the  margin  of  the  policy  : 
•'  In  port  20th  of  July,  J776V- — 
The  ship  was  proved  to  have  sailed 
the  18th  of  July,  and  Lord  M outfield 
held  that  this  was  clearly  a  warranty; 
and  though  the.  difference  of  two  days 
might  not  make  any  material  differ- 
ence in  the  risk,  yet  as  the  condition 
had  Hot  been  complied  with,  the 
underwriter  was  not  liable.  But,  1. 
though  a  written  paper  be  wrapt  up 
in  the  policy,  when  it  is  brought  to 
the  undeuv  liters  to  subscribe,  and 
shv'wn  to  them  at  that  time ;  or,  2. 
even  though  it  be  watered  to  the  po- 
lity,at  the  time  of  subscribing,  still 
it  is  not,  in  either  case,  a  warranty, 
or  to  be  considered  as  part  of  the  po- 
licy itself,  but  only  us  a  representa- 
tion. The  first  of  those  points  oc- 
curred in  a  cause  of  Paxcson  v.  Bartie- 
**lt  (f)\  tried  before  Lord  Mansfield 
at  Guildhall  at  the  Sittings  in  Trinity 
Term,  18  Geo.  3.  where  tln»  policy  was 
the  same  as  in  the  case  of  Paw  ton  v. 
Ewer.   The  counsel  for  the  defendant 


offered  to  produce  witnesses  to  prove, 
that  a  written  memorandum  inclosed, 
was  always  considered  as  part  of  the 
policy.  But  his  lordship  said,  it  was 
a  mere  question  of  law,  and  would 
not  hear  the  evidence ;  but  decided, 
that  a  written  paper  did  not  become 
a  strict  warranty  by  being  folded  up 
in  the  policy.  The*  second  occurred 
in  Bize  v.  Fletcher  (q)  [t7]>  tried  at 
Guildhall,  after  E.  lgG'co.  3.  where 
it  appeared,  that,  at  the  time  when 
the  insurers  underwrote  the  policy,  « 
slip  of  paper  was  wafered  to  it,  de-  . 
scribing  the  state  of  the  ship  as  to  re- 
pairs and  strength,  and  also  men- 
tioned several  particulars  of  her  in- 
tended voyage,  which  particulars,  in 
the  event,  had  not  been  complied 
with.  Lord  Mansfield  ruled,  that  this 
was  only  a  representation  ;  and,  if  the 
jury  should  think  there  was  no  fraud 
intended,  and  that  the  variance  be- 
tween the  intended  voyage  as  de- 
scribed in  the  slip  of  paper,  and  the 
actual -voyage  as  performed,  did  not 
tend  to  encrease  the  risk  to  the  under- 
writers, he  directed  them  to  find  for 
the  plaintiff,  who  accordingly  had  a 
verdict  [f.  l]. 


(p)  Thursday,  25  July,  1779- 
{qj  Monday,  31  May,  1779. 


ft 7]  Infra,  M*  20  Geo.  3.  p.  Y?U 


[p.l]  Butifapolicy under se&lre/er 
to  certain  conditions  contained  in  a 
printed  paper  without  seal  or  signa- 
ture, these  conditions  become  part  of 
the  contract  between  the  parties,  and 
mu»t  Ipe  complied  with,   before  the 


assured  can  recover.  Routledge  v. 
Burrell,  1  H.  BL  254.  Worsley  v. 
Wood,  6T.R.7W 

See  also Bowdm  v.  Faughan,  10  East . 
415. 
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lord  Mansfield  observed,  in  summing  up  to.  the  jury, 
tha  tbe  import  of  words  must  be  collected  from  the  subject, 
to  which  they  are  applied.  That  if,  in  the  present  case,  the 
inured  had  stipulated  for  thirty  seamen,  besides  boys  and 
landmen,  then  it  would  have  been  clear  that  the  terms  had 
4  not  been  complied  with ;  but  that,  in  this  policy,  seamen 
were  contrasted  with  passengers,  and,  in  that  sense,  the  word 
seemed  to  include  boys  as  well  as  men :  but  he  left  the  con- 
struction to  the  jury. 

The  jury  having  found  a  verdict  for  the  plaintiff  as  for  a 
total  loss,  the  defendant,  in  mis  term,  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial. 

On  the  day  for  shewing  cause,  Lord  Mansfield,  after 
reporting  die  facts  as  above  related,  and  that  he  had  left  the 
construction  of  the  word  "  seamen"  to  the  jury,  observed, 
that  he  himself  had  thought  there  was  little  doubt  on  the 
question,  after  what  had  passed  in  the  cause  of  Pawson  v. 
Mmer.  That  the  warranty  might  have  been  so  worded  as 
only  to  include  able  seamen  (as  if  seamen  had  been  opposed 
to  hodmen);  but  that,  as  expressed  here,  the  contrast  being 
with  passengers,  die  whole  of  the  crew  or  ship's  company 
appeared  to  be  meant.  That  this  was  the  general  maritime 
sense  of  the  word. 

Beorcroft,  and  Lee,  argued  in  support  of  the  rule  for  a 
new  trial.  They  observed,  that,  although  the  Solicitor-Ge- 
.utralf  who  had  conducted  the  cause  for  the  plaintiff,  had 
not  opened  the  stipulation  in  the  policy  expressly  either  as  a 
warranty,  or  as  a  representation,  but  had  insisted  that  it  had 
been  complied  with,  his  lordship  had  assumed  it  to  be  a 
warranty ;  as  they  said  it  certainly  was.  That,  being  a  war- 
ranty, die  case  of  Pawson  v.  Ewer  did  not  apply.  That  the 
sense  of  the  word  "  seamen"  is  well  understood,  and  the 
distinction  between  seamen  and  landmen  or  boys,  as  fully 
established  as  that  between  clergymen  and  laymen.  That  a 
seaman  is  only  such  a  person  as  is  liable  to  be  pressed.  As 
to  die  question,  whether  it  was  a  total  or  an  average  loss, 
they  cited  the  case  of  Hamilton  v.  Mendez  (r),  and  con- 
tended, mat  the  jury  had  never  taken  that  point  into  their 
consideration. 

Lord  Mansfield. — The  whole  argument  for  the  de- 
fendant turns  upon  begging  the  question.  There  is  no  doubt, 
but  that  this  is  a  warranty.  Its  being  written  on  the  margin 
makes  no  difference.  Being  a  warranty,  there  is  no  doubt 
hut  that  the  underwriters  would  not  be  liable,  if  it  were  not 
complied  with,  because  it  is  a  condition  on  which  the  con- 
tract is  founded.  But  the  question  is,  whether,  in  this  war- 
ranty, the  word  "  seamen'9  was  used  in  the  strict  literal  sense 
or  not,    If  it  was,  the  warranty  has  not  been  complied  with. 
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It  is  m  natter  of  construction.  Boys  are  reckoned  seamen, 
not  only  at  the  custom-house,  and  Greenwich  hospital,  but 
in  die  distribution  of  prizes.  I  think  the  parties  were  not 
sanguine  at  die  trial.  The  special  jury,  and  die  bye-standers, 
were  perfectly  clear.  They  hardily  seemed  to  think  it  a 
serious  question  in  this  cause.  There  is  scarcely  now  such 
a  thing  as  a  ship  entirely  manned  with  seamen  strictly  so 
called.  Even  on  board  die  King's  ships,  they  are  satisfied 
with  a  few  strict  seamen,  and  able-bodied  landmen  make  up 
the  rest  of  the  crew.  I  liad  no  doubt  of  the  sense  of  the 
word  in  this  policy,  and  the  jury  decided  it.  With  regard  to 
the  other  question,  it  was  stated  as  a  forlorn  hope ;  but  cer- 
tainly, when  die  action  was  brought,  there  was  no  prospect 
of  a  recapture  of  the  ship;  she  was  considered  as  totally  lost 
in  a  remote  part  of  the  world.  The  report  which  afterwards 
prevailed  of  her  being  retaken,  some  months  after  the  cap- 
ture, was  loose  and  general;— no  circumstances  known,  no 
account  of  her  situation,  nor  of  what  part  of  the  cargo  might 
be  saved.  In  short  there  is  no  doubt,  but  that  it  was  a  case 
where  the  owner  might  abandon  [p  2]. 

The  rule  discharged. 


[  15] 


Layton  against  Pearce. 


T>  Y  the  Lottery  act  of  1177,  (17  Geo.  3.  c.  46.)  a  penalty 
-*-*  of  £500  was  given  to  be  recovered  in  a  qvi  tarn  action 


Under  an  agree- 
,  tmeat  to  perform 
one  or  two 
thingi,  the  op- 
tion it,  in  the 

penon  who  is  to  perform. — K  one  of  the  two  things  is  prohibited  under  a  penalty,  no  action 
will  lie  for  the  penalty,  until  the  party  makes  his  election  by  performing  the  prohibited  put  of 
the  contract. 


against 


[v  2]  This  case,  and  those  referred 
to  in  the  notes,  have  always  been 
considered  as  leading  and  decisive 
authorities.  In  the  case  of  De  Hahn 
v.  Hartley,  however,  an  attempt  was 
made  to  bring  them  in  question,  but 
without  success.  In  that  case  the  in- 
surance was  at  and  from  Africa,  with 
a  warranty  in  the  margin,  that  the 
ship  sailed  from  Liverpool  with  fifty 
hands.  It  was  found  by  the  special 
verdict,  that  the  ship  sailed  from  Li- 
verpool with  only  forty-six  hands,  and 
took  in  six  more  at  Beaumaris ;  and 
that  the  voyage  from  Liverpool  to 
Beaumaris  was  as  safe  as  if  there  had 
been  fifty.    And  the  couxt  decided 


that  this  was  a  breach  of  warranty ; 
which  must  be  strictly  and  literally 
complied  with,  not  merely  equitably 
and  substantially,  as  a  representation 
must:  though  it  was  attempted  to 
distinguish  that  case  from  this  of 
Bean  v.  Stupart,  by  urging  that  what 
was  there  written  in  the  margin  re- 
lated to  the  state  of  the  ship  at  Li- 
verpool, before  the  commencement  of 
the  voyage  insured,  and  was  there- 
fore unconnected  with  the  risk,  and 
to  be  considered  merely  as  a  repre- 
sentation. And  the  decision  of  De 
Hahn  v.  Hartley  was  afterwards  una- 
nimously affirmed  in  the  Exchequer 
Chamber.  1  T.  R.  343. 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  HI.  U5 

against  any  person — *  Who  should  receive  any  money  what-  1778. 
"  soever  in  consideration  of  repayment  of  any  sum  or  sums  u^ 
u  of  money,  in  case  any  ticket  or  tickets  in  the  said  lottery  Lattox 
"  should  prove  fortunate,  or  in  case  of  any  chance  or  event  against 
"  relating  to  the  drawing  of  any  ticket  or  tickets  in  the  said  PfiAac*. 
"  lottery,  either  as  to  the  time  of  such  ticket  or  tickets  being 
"  drawn,  or  whether  such  ticket  or  tickets  should  be  drawn 
"  fortunate  or  unfortunate." — This  was  an  action  unon  that 
statute,  against  a  lottery-office  keeper.  *  The  declaration  con- 
tained three  counts. — The  first  stated  that  the  defendant  had 
received  £1,  6s.  from  one  Robert  Griffin,  in  consideration 
of  repaying  the  value  of  an  undrawn  ticket,  if  the  above 
number  should  be  drawn  on  the  ensuing  day. — The  second, 
that  he  had  for  the  like  sum,  and  in  the  like  event,  under- 
taken to  deliver  an  undrawn  ticket. — The  third  only  differed 
from  the  first,  in  stating  the  stipulation  to  have  been  to  pay  a 
precise  sum  (of  £20)  on  the  like  event,  and  in  following 
more  accurately  the  words  of  the  statute. — The  agreement 
proved  at  the  trial  was  in  the  alternative,  viz.  that  Griffin 
had  paid  to  the  defendant  £l,  6s.  on  condition  that  if  the 
ticket  No.  37,733,  in  the  lottery  then  drawing,  should  come 
op,  either  a  blank  or  prize  on  the  ensuing  day,  he  (the  de- 
fendant) would  either  deliver  to  Griffin  an  undrawn  ticket, 
or  pay  him  £20.  He  had  not  in  fact  done  the  one  thing  or 
the  other.  The  cause  was  tried  before  Lord  Mansfield, 
at  Guildhall,  and,  a  verdict  having  been  found  for  the  plain- 
tiff, Dunning  moved  for  a  rule  to  shew  cause  why  it  should 
not  be  set  aside,  and  a  nonsuit  entered: — 1.  Because  the 
agreement  proved,  did  not  correspond  with  that  stated  in 
any  one  of  the  three  counts  in  the  declaration :— 2.  Because 
the  agreement  as  proved  would  not  maintain  the  action,  for 
that,  being  optional,  it  was  not  within  the  provisions  of  the 
statute. 

The  rule  was  granted,  and  the  Solicitor-General,  and 
Lane,  shewed  cause. — Tliey  said,  that  the  plaintiff,  by  bring- 
ing this  action,  had  made  his  election  [5],  and  had  converted 
the  contract  into  an  absolute  agreement  for  the  payment  of 
money. 

Dunning,  and  Davenport,  on  the  other  side. — They  ob-  [  16  ] 
served  that  this,  being  a  penal  statute,  was  stricti  juris,  and 
that  the  plaintiff,  by  not  stating  the  contract  on  the  record 
exactly  as  the  fact  was,  had  deprived  the  defendant  of  the 
means  of  bringing  its  legality  before  another  court  by  a  writ  of 
error. 

Upon 


[5]  The  plaintiff  here  was  a  third 
person,  and  not  the  insured.  Griffin 
indeed  was  the  witness  who  proved 
the  transaction  at  the  trial,  but  it 

C 


would  have  been  a  violent  presump^ 
tion  indeed,  to  have  considered  thai 
as  a  constructive  election. 


ifi 


1778. 

Layton 

against 

Pearce. 
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Upon  a  question  from  the  court,  the  Solicitor  General  said, 
that,  by  the  genteral  practice,  die  option  in  such  transactions 
was  in  the  insured. 

The  court  took  some  days  to  consider. 

Lord   Mansfield.— We  are   of  opinion  that,    if  the 
option  had  been  in  the  insured,  and  if  he  had  made  his  elec- 
tion to  take  the  <€20,  the  contract  would  have  been  sufficiently 
stated,  because  he  would  thereby  have  converted  the  agree- 
ment into  an  absolute  contract  for  the  payment  of  money, 
and  then  the  other  part  of  the  alternative  in  the  original  bar- 
gain would  become  surplusage,    in  an  action  on  the  statute 
of  2  Geo,  2.  c.  24.  against  bribery,  the  act  of  bribery  laid, 
was  the  corrupting  a  voter  to  give  his  vote  for  Mr.  Lockyer 
and  the  Earl  of  Egrnont,  and  the  evidence  was,  that  the 
contract  was  to  vote  for  Mr.  Lockyer  and  his  friend.    The 
court  held,  that,  by  that  part  of  the  transaction  by  which  the 
voter  was  corrupted  to  vote  for  Mr.  Lockyer,  the  offence  was 
compleat,  and  that  the  rest  was  surplusage,  and  needed  not 
to  be  proved  (s).     But,  though  the  practice  may  be,  that  the 
insured  shall  have  the  option,  in  point  of  law,  the  person 
who  is  to  perform  one  of  two  things  in  the  alternative  has 
the  right  to  elect.    This  has  been  established  by  a  variety 
•f  cases.     The  present  action,  therefore,  cannot  be  sup* 
ported  [6]. 

Judgment  of  nonsuit  [f  2.] 


CO  Coombe  v.  Pitt,  Af.5  Geo.  3. 
B.  R.  3  Burr.  1586'.  But  vide  Bris- 
tow  v.  Wright,  infra,  E.  21  Geo.  3. 
p.  640.  [<3>J  Churchill  v.  JVilkms, 
B.  R.  M.  27  Geo.  3.  1  Term  Rep.  447. 
On  the  argument  of  that  case  at  the 
bar,  the  accuracy  of  this  report  of 
Layton  v.  Pearcc  seemed  to  be  ques- 
tioned ;  but,  besides  other  proofs  I 
could  mention  of  its  correctness,  I 
have  had  an  opportunity  of  comparing 
it,  with  a  note  taken  at  'the  time,  by 


the  late  Sir  Thomas  Davenport,  with 
which  it  exactly  corresponds,  [p  1.] 

[6]  Part  of  Dunning*  rule  was  for 
a  new  trial,  on  the  ground,  that,  ac- 
cording to  the  weight  of  evidence  given 
at  Nisi  Prius,  the  office  was  not  kept 
by  the  defendant,  but  another  person. 
But  the  discussion  of  that  part  of  the 
case  became  unnecessary,  by  the  opi- 
nion delivered  by  the  court  on  tha 
other  point. 


[f  1]  In  that  case  it  was  held,  that 
proof  of  a  contract  to  sell  tallow  at 
4*.  per  st oik',  or  for  whatever  higher 
price  plaintiff  should  pay  to  anpother 
person,  would  not  support  a  count  on 
a  contract  to  sell  absolutely  at  4*. 
and  that  case  was  distinguished  from 
this  of  Layton  0.  Pearce,  as  not  being 
an  alternative  depending  upon  option, 
but  upon  a  contingency*    This  dis- 


tinction, however,  has  since  been 
rendered  unnecessary  by  the  cases 
of  Penny  v.  Porter,  &c.  cited  below. 

[f  2.)  The  point  in  judgment  be- 
fore the  court  in  this  case  seems  un- 
questionable, viz.  that  the  statutable 
penalty  was  not  incurred,  the  offence 
of  the  defendant  being  incomplete 
before  the  payment  of  money.  But 
the  opinion  delivered  by  Lord  Mans- 
field 
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WOOLDRIDGE   agdlllSt  BoYDELL. 

T>HE  ship  Molly  being  insured  «  At  and  from  Maryland  &^££ 
-*•  u  to  Cadiz"  was  taken  in  Chesapeak  Bay,  in  the  way  satis upon »no-* 
lo  furore.      Upon    this,   the  insured  brought  this  action  ^»lrtll0Tfilj5f 
agamst  the  *  defendant,  one  of  the  underwriters  on  the  policy,  the  dividing 
The  trial  came  on  si  Guildhall,  before  Lord  Mansfield,  J^tof  Jj£,iro 
when  a  verdict  was  found  for  the  defendant,  and,  a  new  trial  n^bdU- 
being  moved  for,  the  material  facts  of  the  case  appeared  to  ch^s**- 
bc  as  follows :— The  ship  was  cleared  from  Maryland  to        L  *7  J 
Falmouth,  and  a  bond  given  that  all  the  enumerated  goods 
were  to  be  landed  in  Britain ;  and  all  the  other  goods  in  the 
British  dominions.     An  affidavit  of  the  owner  stated  that  the 
vessel  was  bound  for  Falmouth.    The  bills  of  lading  were 
"  to  Fa/mouth  and  a  Market."    And  there  was  no  evidence 
whatever  that  she  was  destined  for  Cadiz.     The  place  where 
she  was  taken,  was  in  the  course  from  Maryland  both  to 
Cadiz  and  Fa/mouth,  before  the  dividing  point.     Many  cir- 
cumstances led  to  a  suspicion  that  she  was,  in  truth,  neither 
designed  for  Falmouth  nor  Cadiz,  but  for  the  port  of  Boston, 
to  supply  the  American  army ;  but  there  was  not  sufficient  di- 
rect evidence  of  that  fact. — At  the  trial,  Lord  Mansfield 
told  the  jury,  that  if  they  thought  the  voyage  intended  was  to 
Cadiz,  they  must  find  for  the  plaintiff.— If,  on  the  contrary, 
they  should  think  there  was  no  design  of  going  to  Cadiz, 
they  must  find  for  the  defendant. 

The  Solicitor  General,  Dunning,  and  Davenport,  argued 
for  the  new  trial.— They  contended  that  this  was  like  die  cases 
of  an  intention  to  deviate  where  the  capture  had  taken  place 

before 

field,  "  that  where  a  contract  is  op-  laid  the  agreement  in  his  declaration 

"  tional  in  a  party,    and  he  makes  as  an  absolute  agreement  to  deliver 

°  his  election,  the  option  is  thereby  40  on  that  day  and  60  on  the  follow 

"  determined,  and  the  contract  may  ing :  and  it  was  held  that  the  evidence 

"  then  be  declared  on  as  an  absolute  did  not  support  the  declaration,  which 

"  contract,"  was  observed  by  Lord  ought  to  have  stated  the  contract  in 

Kenyon,  in    the    case    df    Ftnny  v.  the  alternative,  according  to  its  ori- 

Porter  (Stlw.  N.  P.  90.)  to  be  extra-  ginal  terms.  2  East.  It.  2.    The  cases 

judicial ;  and  appears  to  be  incorrect,  of  Tate  v.  Welling* ,  3  T.  R.  531.  and 

In  that  case  the  contract  was  to  sell  White  v.  Wilson,  B.  3?  P.  1 16,  confirm 

100  bags  of  wheat,  40  or  50  to  be  de-  this  position,  that  an  alternative  agree- 

livercd  on  that  market  day,  the  re-  ment  cannot  be  pleaded  as  an  abso- 

mainder  on  the  following;    the  de-  lute  agreement;   though  the   option 

fendant  did  deliver  40 ;  and  the  plain-  lay  in  the  party  pleading,  and  hai 

tiff  brought  his  action   against  him  been  determined, 
for  non-delivery  of  the  remainder,  and 

c  s 
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1778       before  the  deviation  was  carried  into  execution;   and  they 

l^v^      cited  Foster  v.  Wilmer  (t),  Carter  v.  The  Royal  Exchange 

'Wool-       Assurance  Company,  cited  in  Foster  v.  Wilmer,  and  Rogers 

bridge      v.  Rogers,  a  very  fate  case  in  this  court.— They,  besides, 

against       urged,  that,  by  "  a  Market91  in  the  bills  of  lading,  and  in  the 

Boydell.    instructions  to  the  broker  (where  that  expression  was  used,  but 

which  1  believe  had  not  been  read  at  the  trial),  was  meant 

Cadiz. — And  that "  to  Falmouth  and  a  Market?  might  be 

considered  as  meaning  to  the  market  at  Cadiz,  first  touching 

at  Falmouth. — (It  appeared  in  evidence  at  the  trial,  that  the 

premium  to  insure  a  voyage  from  Maryland  to  Falmouth, 

and  from  thence  to  Cadiz,  would  have  exceeded  greatly  what 

was  paid  in  this  case.) 

Lee,  and  Baldwin,  shewed  cause.— They  argued,  that  hero 
there  had  been  no  inception  of  the  voyage  insured,  and  there- 
fore the  case  was  very  different  from  those  cited  by  the  counsel 
for  the  plaintiff. 

Lord  Mansfield,— The  policy,  on  \he  face  of  it,  is  from 
Maryland  to  Cadiz,  and  therefore  purports  to  be  direct  a 
J  18  ]  ▼oyage  to  Cadiz.  All  contracts  of  insurance  must  be 
founded  in  truth,  and  the  policies  framed  accordingly.  When 
the  insured  intends  a  deviation  from  the  direct  voyage,  it  is 
always  provided  for,  and  the  indemnification  adapted  to  it. 
There  never  was  a  man  so  foolish  as  to  intend  a  deviation  from 
the  voyage  described,  when  the  insurance  is  made,  because 
that  would  be  paying  without  an  indemnification.  Deviations 
from  the  voyage  insured,  arise  from  after-thoughts,  after-inte^ 
rest,  after-temptation;  and  the  party  who  actually  deviates 
from  the  voyage  described,  means  to  give  up  his  policy.  But 
a  deviation  merely  intended,  but  never  carried  into  meet,  is 
as  no  deviation.  In  all  the  cases  of  that  sort,  die  terminus  a 
quo,  and  ad  quern,  were  certain  and  the  same.  Here,  was 
{ne  voyage  ever  intended  for  Cadiz  f  There  is  not  sufficient 
evidence  of  the  design  to  go  to  Boston,  for  the  court  to  g<* 
upon.  But  some  of  the  papers  say  to  Falmouth  and  a 
Market,  some  to  Falmouth  only.  None  mention  Cadiz,  nor 
was  there  any  person  in  the  ship,  who  ever  heard  of  any  in- 
tention to  go  to  that  port.  u  A  market*  is  not  synonymous 
to  "  Cadiz;"  that  expression  might  have  meant  Leghorn,  Na- 
ples, England,  fyc.  No  man,  upon  the  instructions,  woul<| 
lave  thought  of  getting  the  policy  filled  up  to  Cadiz.  In 
<ahort,  that  was  never  the  voyage  intended,  and  consequently 
is  not  what  the  underwriters  meant  to  insure. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — I  am  of  the  same  opinion.  I  believe 
the  law  to  be  according  to  the  authorities  mentioned  on  the 
part  of  the  plaintiff,  but  it  does  not  apply  here.  This  is  a 
question  of  fact.  There  cannot  be  a  deviation  from  what  neve? 

existed 

(t)  H.  1$  G.  $.    2  Strange  1249. 
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existed.    The  weight  of  evidence  is,  that  the  voyage  was  never       ]  77  g# 
designed  for  Cadiz.  v^-^ 

The  rule  discharged,  [f]*  W-ool- 

DRIDGE 

against 

BOYDELL. 

Stuart  against  Wilkins. 

THE  two  first  counts  in  the  declaration  in  this  case  were  as  Assumpsit  m  a 
follows:—"  David  Stuart  complains  of  James  Wilkin*  ^«,whT«f 
being,  #c.     For  that  whereas  the  said  James,  on  the  first  day  'here  ha*  been 
of  February,  in  the  year  of  our  Lord  1778,  at  Hatfield,  in  ££*""  w' 
the  county  of  Hertford,  offered  to  sell  to  the  said  David,  a 
certain  mare  of  lum  the  said  James,  and  whereupon  after* 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at  Hatfield 
aforesaid,  in  the  county  aforesaid,  in  consideration  that  the 
said  David,  at  the  special  instance  and  request  of  the  said 
Janus,  would  buy  of  him  the  said  James,  the  said  mare,  at 
and  for  a  certain  large  price  or  sum,  to  wit,  the  price  or  sum 
of  £31,  10s.  of  lawful  money  of  Great  Britain,  to  be  paid 
by  the  said  David,  to  the  said  James,  when  he  the  said  David 
should  be  thereunto  afterwards  requested ;  he  the  said  James 
undertook,  and  then  and  there  faithfully  promised  the  said 

David 


[19] 


[f]  This  case  established  a  distinc- 
tion which  has  been  recognized  ever 
since,  between  ft  deviation  from  the 
voyage  insured,  and  the  substitution 
of  another  voyage  with  different  *Vr- 
flriftt.  The  former  being  held  not  to 
discharge  the  underwriter,  when  the 
loss  happens  while  the  ship  is  in  the 
track  common  to  the  two  voyages,  the 
latter  to  make  the  insurance  void 
from  the  beginning.  From  the  short 
account  given  of  the  case  of  Carter  v. 
The  Royal  Exchange  Company,  cited 
2  Str.  1249.  it  would  rather  appear 
to  have  been  a  case  of  a  substitution 
of  a  voyage  to  Amsterdam  for  a 
voyage  to  London ;  but  since  the  de- 
cision of  the  principal  case,  it  has 
never  been  doubted  that  such  a  vari- 
ance between  the  voyage  insured  and 
the  voyage  undertaken  would  dis- 
charge the  underwriter.  The  doctrine 
of  this  case  was  expressly  recognized 
by  the  court  in  Way  v,  Moatgliani, 
2  T.  R.  so.  which  was  a  case  of  in- 
surance from  a  port  in  Newfoundland 

C 


to  England,  and  to  commence  on  a 
certain  day.  The  ship  sailed  from 
port  to  the  banks,  fished,  and  sailed 
again  on  her  voyage  for  England,  be- 
fore the  day  on  which  the  risk  was  to 
commence:  yet  the  court  held  that 
this  variation  in  the  voyage,  though  it 
was  at  an  end  before  the  commence- 
ment of  the  risk,  had  the  effect  of 
taking  it  out  of  the  policy.  The  same 
distinction  was  also  admitted  in 
Kewley  v.  Ryan,  2  H.  Bl.  343.  in 
Mddlewood  v.  Blaka,  7  T.  R.  165  ; 
which  are  cited  more  fully  in  the 
notes  to  Thelusson  v.  Fergusson,  infra 
36l.  and  in  a  late  case*  of  NorviUe 
v.  St.  Barbc,  2  N.  R.  454.  In  M w- 
dock  v.  Potts,  Park's  Insur.  299.  on 
an  insurance  on  freight  on  a  voyage 
to  Virginia ;  where  the  goods  were  in 
fact  to  be  carried  to  St.  Domingo,  and 
the  ship  was  only  to  call  at  Norfolk  in 
Virginia  for  orders,  it  was  held  by 
Lord  Kenyon,  a  sufficient  variation 
to  deprive  the  assured  of  their  action* 
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j  77g#  David,  that  the  said  mare  wot  sound,  and  the  said  David  i* 
^.^^J  fa*  saith,  that  he,  confiding  in  the  sank  promise  and  under- 
Stuart  tB^n8  °f  &«  *&&  J  amis,  so  by  him  made  as  aforesaid,  af- 
against  terwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at 
Wilkivs.  Hatfield  aforesaid,  in  the  county  aforesaid,  at  the  special  in- 
stance and  request  of  the  said  James,  did  buy  of  the  said 
James  the  said  mare,  at  and  for  the  said  price  or  sum  of 
£3 1,  10s.  and  did  then  and  there  pay  to  the  said  James  the 
sum  of  £25,  5s.  part  of  the  said  sum  of  £31,  10*.  and  did 
then  and  there  undertake  and  faithfully  promise  the  said 
James  to  pay  him  the  further  sum  of  £6,  5s.  residue  of  the 
said  sum  of  £31,  10s.  when  he  the  said  David  should  be 
thereunto  aftewards  requested.  Yet  the  said  James,  not  re* 
garding  his  said  promise  and  undertaking  so  by  him  made  as 
aforesaid,  but  contriving,  and  fraudulently  intending  to  injure 
the  said  David  in  this  behalf,  did  not  regard  his  said  promise 
and  undertaking  so  by  him  made  as  aforesaid,  but  craftily  and 
subtilly  deceived  the  said  David  in  this,  that  the  said  mare, 
at  the  time  of  the  making  the  said  promise  and  undertaking  of 
the  said  James,  was  not  sound,  but,  on  the  contrary  thereof, 
was  unsound,  and  was  afflicted  with  a  certain  malady  or  dis- 
ease, called  the  windgalls,  to  wit,  at  Hatfield  aforesaid,  iu 
the  county  aforesaid ;  whereby  the  said  mare  then  and  there 
became,  and  is  of  no  use  or  value  to  the  said  David.— ~ And 
whereas  also  the  said  James,  afterwards,  to  wit,  the  same  day 
and  year  aforesaid,  at  Hatfield  aforesaid,  in  the  county  afore- 
said, in  consideration  that  the  said  David,  at  the  like  in- 
stance and  request  of  the  said  James,  bought  of  him  the  said 
James,  a  certain  other  mare  of  bim  the  said  James,  at  and 
for  a  certain  other  lqrge  price  or  sum,  to  wit,  the  sum  of 
£31,  10s.  of  like  lawful  money,  and  had  then  and  there  paid 
to  the  said  James,  the  sum  of  £25,  5s.  in  part  of  the  said 
last  mentioned  sum  of  £51,  105.  and  had  then  and  there  un- 
dertaken and  promised  to  pay  to  the  said  James  the  further 
N  sum  of  £6,  5s.  residue  of  the  said  last  mentioned  sum  of 
£31,  10s.  when  he  the  said  David  should  be  thereunto  af- 
terwards requested,  he  the  said  James  undertook,  and  then 
and  there  faithfully  promised  him  the  said  David,  that  the 
said  last  mentioned  mare  was  sound. — Yet  the  said  James, 
f  20  ]  u°t  regarding  his  said  last  mentioned  promise  and  undertaking 
>  so  by  him  made  as  last  aforesaid,  but  contriving  and  fraudu- 

lently intending  to  injure  the  said  David  in  this  behalf,  did 
not  regard  his  said  promise  and  undertaking  so  by  him  made 
as  last  aforesaid,  but  craftily  and  subtilly  deceived  the  said 
David  in  this,  that  the  said  last  mentioned  mare,  at  the  time 
of  the  making  the  said  last  mentioned  promise  and  under- 
taking of  the  said  James,  was  not  sound,  but  then  was  un- 
sound, whereby  the  said  last  mentioned  mare  became  and  is 
of  no  use  or  value  to  the  said  David"— To  these  were  added 
a  count  for  money  laid  out  and  expended,  and  another  for 

iuouey 
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moaey  had  and  received. — The  cause  was  tried  at  thei 
iX  Hertford,  before  Lord  Mansfield,  and  a  verdict  found 
for  the  plaintiff;,  but  tbe  evidence  given  being  of  an  express 
warranty,  and  a  doubt  being  raised,  whether,  in  such  a  case, 
this  was  a  proper  form  of  action,  the  verdict  was  taken  sub- 
ject to  die  opinion  of  the  court  on  that  question. 

Upon  the  motion  for  setting  aside  the  verdict,  and  entering 
a  nonsuit,  Lord  Mansfield  said,  that  it  had  been  suggested, 
that  the  form  of  this  declaration  arose  from  a  determination 
of  his  at  the  same  place  about  twenty  years  ago,  but  that, 
he  said,  was  a  case  of  a  clear  fraud,  and  was  declared  on  as 
fraud. 

Cause  was  not  shewn  against  making  the  rule  absolute. 

Kempe,  Serjeant,  and  Morgan,  for  the  defendant,  con- 
tended, that  there  are  two  sorts  of  warranty,  1.  express, 
2.  implied. — That,  in  an  express  warranty,  tbe  party  is  liable 
without  alleging  notice ;  but  that  it  must  be  laid  warrant* 
zando  vendidit. — That  every  promise  is  executory,  and  refers 
to  something  to  be  done  in  future,  whereas  the  declaration 
here  charged  the  defendant  with  promising  a  thing  past*  They 
cited  Finch,  180.  Dyer.  75.pl.  23.  Bro.  Abr.  Tit.  Action 
sur  le  ease,  pi.  8.  Keilway,  91.  £  Ld.  Raymond,  1118. 
Home's  Pleader  7>  77,  2&*.  Rastell,  9.  1  Ventr.  36$. 
JUeyne  91.     Salk. 2\0.     Fitt  N.Br.  98.  a. 

Lord  Mansfield, — The  declaration  struck  me  as  particu- 
lar, in  departing  from  the  old  rule  of  declaring  expressly  on  the 
warranty.  A  warranty  extends  to  all  faults  known  and  unknown 
to  the  seller.  Selling  for  a  sound  price  withont  warranty  may  be 
a  ground  for  an  assumpsit,  but,  in  such  a  case,  it  ought  to  be 
laid  that  the  defendant  knew  of  the  unsoundness.  [f1}.     I  left 

it 


1778; 


Stuart 

against 

WiLitiwa* 


[r  1 .]  This  case  was  referred  to  and 
confirmed  by  the  court  in  Parkin* 
to*\.  Lee,  2  East,  314.  as  a  leading 
authority  on  this  point,  viz.  that  a 
sound  price  will  not  raise  an  implied 
assumpsit  that  the  commodity  sold' is 
sound  or  merchantable,  and  that  no 
action  will  He  in  such  case,  unless 
there  be  in  the  seller  a  knowledge  of 
the  defect,  and  a  fraud  :  the  authority 
referred  to  by  Lawrence,  Justice,  in 
that  case  from  1  Roll.  Abr.  90,  p.  and 
other  authorities  there  found,  decide, 
that  an  action  of  tort  will  lie  on  the 
warranty  in  law,  where  there  is  a 
knowledge  of  the  defect :  The  action 


of  assumpsit  not  being  then  in  use  in 
cases  of  warrranty. 

Lord  Mansfield's  position,  here  re- 
ported, seems  to  require  some  ex- 
planation. It  appears  that  the 
action  of  assumpsit,  which  antes 
from  the  seller's  knowledge  of  the  de- 
fect, cannot  be  upon  an  undertaking 
for  the  naked  fact  of  soundness,  like 
that  which  arises  on  an  express  war* 
ranty  of  soundness :  for  how  can  his 
knowledge  vary  his  contract  with  the 
purchaser  in  that  respect  ?  But  erery 
seller  makes  with  the  purchaser  a 
certain  ^>ther  implied  contract,  via. 
that  he  knows  of  no  latent  defect  or 
unsoundness  % 
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it  to  the  jury  as  on  a  warranty,  subject  to  the  opinion  of  tha 
court,  whether  a  nonsuit  should  not  be  entered.  I  am  told  by 
die  learned  Judges  *  on  my  left  hand  (Ashhurst,  and  Bul- 
let*, Justices,)  that  this  sort  of  declaration!  where  a  war- 
ranty'is  to  be  proved,  has  been  practised  for  twenty  years,  and 
thai  it  is  made  use  of  with  a  view  to  let  in  both  proofs,  if 
necessary. 

Ashhxjrst,  Justice, — Whatever  may  have  been  the  old 
form,  I  believe  it  has  been  long  settled  that  this  form  of  ac- 
tion is  right ;  and,  having  been  long  established,  I  am  of  opi- 
nion that  it  ought  to  be  supported.  There  may  be  cases  where 
the  count  for  money  had  and  received  may  be  of  use  to  the 
plaintiff,  and  the  warranty  including  a  promise,  may  be  de- 
clared on  as  such. 

Buller,  Justice, — This  mode  has  been  in  use  ever  since 
I  have  known  any-  thing  of  practice,  and  my  brother  Ash- 
hurst remembers  it  much  longer.  There  is  no  objection  to 
it,  in  point  of  form,  which  could  prevail  even  on  a  special 
demurrer.  Promises  are  not  all  executory.  Do  not  all  our 
books  make  a  distinction  between  promises  executed  and  pro- 
mises executory ;— that  in  one  you  may  traverse  the  consi- 
deration, in  the  other  not  ?  Because  another  action  would  lie, 
it  does  not  follow  that  this  will  not.  It  was  determined  in 
Slack's  case,  that  there  may  be  different  actions  for  the  same 
injur}'  (w). 

x  The  rule  discharged  [f  2.J 

(u)  T.  44  Eliz.     4  Co.  92.  b. 


unsoundness ;  and  it  is  for  breach  of 
this  contract  that  an  action  of  as- 
suutpsit  is  to  be  maintained.  It  is 
usual  to  frame  counts  upon  this  prin- 
ciple, charging  that  defendant  under- 
took that  he  did  not  know  of  un- 
soundness, and  laying  the  breach 
that  the  thing  sold  was  unsound,  and 
that  defendant  knew  it;  or  stating 
the  assumpsit  that  the  commodity 
was  free  from  latent  defects,  as  was 
done  in  a  case  of  MtUisk  v.  Mottcux, 
Ptakt,  N.  P.  Rep.  1 1 5.  in  which  Lord 
Kenyon  held  the  plaintiff  entitled  to 
fecover  for  a  defect  in  a  ship,  which 
was  not  visible  to  the  purchaser,  but 
which  the  seller  knew  of,  although  in 
that  case  the  sale  was  not  only  with- 
WLt  a  warranty,  but  with  an  express 


condition  to  take  the  ship  tcith  all 
faults;  which,  Lord  Kenyon  said, 
must  apply  only  to  faults  which  the 
purchaser  might  discover,  or  which 
seller  was  unacquainted  with. 

[f2.]  This  case  was  also  men- 
tioned by  the  court,  as  the  first  in 
which  the  mode  of  declaring  in  as- 
sumpsit was  established,  in  William* 
son  v.  Allanson,  2  East.  446*.  notwith- 
standing which,  the  former  practice 
of  declaring  in  tort,  has  also  been 
continued  :  and  it  is  established  by 
that  case,  that  the  principle  of  the 
law  is  the  same  as  applied  to  both 
forms  of  action,  viz.  that  express 
warranty  without  knowledge,  or  know- 
ledge without  warranty,  will  make  the 
teller  responsible  for  unsoundness. 

Keech 
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Keech,  Lessee  of  Waene,  against  Hall  and  *££**  1€U| 
Another. 

EJECTMENT  tried  at  Guildhall,  before  Bvllek,  Jus-  ^m**J£ 
tke,  and  verdict  for  the  plaintiff.     After  a  motion  for  a  iT^jwtrcat 
new  trial,  or  leave  to  enter  up  judgment  of  nonsuit,  and  cause  (without  giving 

i  J  •••!  i  t*   notice  to  quit) 

Aewn,  the  court  took  tune  to  consider;   and,  now,  Lord  agaW  a  teaaut 
Mansfield  stated  the  case,  and  gave  the  opinion  of  the  who  c!ain» u»- 

COWt,  as  tOllOWS.  ^     ^  the  mortgagor 

Lord  Mansfield, — This  is  an  ejectment  brought  for  a  granted  ai  ten  h* 
warehouse  in  the  city,  by  a  mortgagee,  against  a  lessee  under  ™ uhe^^ty " 
a  lease  b  writing  for  seven  years,  made  after  the  date  of  the  or  the  mortgagee 
mortgage,  by  the  mortgagor,  who  had  continued  in  pos-  [0"J 
aesrioo.  The  lease  was  at  a  rack-rent.  The  mortgagee  had  no 
notice  of  the  lease,  nor  the  lessee  any  notice  of  the  mortgage. 
He  defendant  offered  to  attom  to  the  mortgagee  before 
the  ejectment  was  brought.  The  plaintiff  is  willing  to  suffer 
the  defendant  to  redeem.  There  was  no  notice  to  quit ;  so 
that  though  the  written  lease  should  be  bad,  if  the  lessee  is 
to  be  considered  as  tenant  from  year  to  year,  the  plaintiff  must 
fail  in  this  action.  The  question,  therefore,  for  the  court  to 
decide  is,  whether,  by  the  agreement  understood  between 
mortgagors  and  mortgagees,  which  is,  that  the  latter  shall  r  22  1 
receive  interest,  and  the  former  keep  possession,  the  mortga- 
gee has  given  an  implied  authority  to  the  mortgagor  to  let 
from  year  to  year,  at  a  rack-rent;  or  whether  he  may  not 
treat  the  defendant  as  a  trespasser,  disseisor,  and  wrongdoer. 
No  case  has  been  cited,  where  this  question  has  been  agitated, 
much  less  decided.  The  only  case  at  all  like  the  present,  is 
one  that  was  tried  before  me  on  the  home  circuit  (Belchier  v. 
Collins);  but,  there,  the  mortgagee  was  privy  to  the  lease, 
and,  afterwards  by  a  knavish  trick,  wanted  to  turn  the  tenant 
out[Fl].  I  do  not  wonder  that  such  a  case  has  not  occurred 
before.  Where  the  lease  is  not  a  beneficial  lease,  it  is  for 
the  interest  of  the  mortgagee  to  continue  the  tenant;  and 
where  it  is,  the  tenant  may  put  himself  in  the  place  of  the 

mortgagor, 

[(&]  But  if  there  is  tenant  from  entitled  to  6  months'  notice  from  the 
year  to  year,  and  the  landlord  mort-  *  mortgagee.  Birch  v.  Wright t  I  T.  it. 
gages,  pending  the  year,  the  tenant  is     378. 


[rl]  Semb.  that  mere  knowledge  of    quit  from  the  mortgagee.  Thundery. 
Ike  defendant's  occupation  is  not  suffi-     Belcher,  3  East.  449. 
cicnt  to  entitle  him  to  a  notice  to 
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1 778        martSag°J>  &*&  either  redeem  himself,  or  get  a  friend  to  do 
^ifc_,       H.    The  idea  that  die  question  may  be  more  proper  for  a 
Keech       court  °f  equity,  goes  upon  a  mistake.    It  emphatically  belongs 
again**       to  a  court  °f  kw,  m  opposition  to  a  court  of  equity;  for  a 
Ha  ll.       lessee  at  a  rack-rent,  is  a  purchasor  for  a  valuable  consideration, 
and  in  every  case  between  purchasors  for  a  valuable  considera- 
tion, a  court  of  equity  must  follow  not  lead  the  law.     On  full 
consideration,  we  are  all  ctjearly  of  opinion,  that  there  is  no 
inference   of  fraud  or   consent   against   the  mortgagee,  to 

Irevent  him  from  considering  the  lessee  as  a  wrong-doer, 
t  is  rightly  admitted  that  if  the  mortgagee  had  encouraged 
the  tenant  to  lay  out  money,  he  could  not  maintain  this  action 
[f  2] ,     but  here   the  question  turns  upon    the  agreement 
between  the  mortgagor  and  mortgagee :  when  the  mortgagor 
is  left  in  possession,  the  true  inference  to  be  drawn,  is  an 
agreement  that  he  shall  possess  the  premises  at  will  in  the 
strictest  sense,  and  therefore  no  notice  is  ever  given  him  to 
quit,  and  he  is  not  even  entitled  to  reap  the  crop,  as  other 
tenants  at  will  are,  because  all  is  liable  to  the  debt;  on  pay- 
ment   of  which,   the    mortgagee's  tide  ceases  [+9].       The 
mortgagor  has  no  power,  express  or  implied,  to  let  leases, 
not  subject  to  every  circumstance  of  the  mortgage.     If  by 
implication,  the  mortgagor  had  such  a  power,  it  must  go  to  a 
great  extent ; — to  leases  where  a  fine  is  taken  on  a  renewal 
for  lives.    The  tenant  stands  exactly  'in  the  situation  of  the 
mortgagor.    Hie  possession  of  the  mortgagor  cannot  be  con- 
sidered as  holding  out  a  false  appearance.    It  does  not  induce 
a  belief,  that  there  is  no  mortgage;  for  it  is  the  nature  of  the 
transaction,  that  the  mortgagor  shall  continue  in  possession. 
T  23  1       Whoever  wants  to  be  secure,  when  he  takes  a  lease,  should 
inquire  after  and  examine  the  title  deeds.     In  practice  indeed 
(especially  in  the  case  of  great  estates)  .that  is  not  often  done, 
because  die  tenant  relies  on  the  honour  of  his  landlord ;  but 
whenever  one  of  two  innocent  persons  must  be  a  loser,  the 
rule  is,  (jui  prior  est  tempore,  potior  est  jure.      If  one  must 
suffer,  it  is  he  who  has  not  used  due  diligence  in   looking 
into  the  title.    It  was  said  at  the  bar,  that  if  the  plaintiff,  in 
a  case  like  this,  can  recover,  he  will  also  be  entitled  to  the 
mesne  profits  from  the  tenant,  in  an  action  of  trespass,  which 
would  be  a  manifest  hardship  and  injustice,  as  the  tenant 
would  then  pay  the  rent  twice.      I  give  no  opinion  on  that 
point;  but  there  may  be  a  distinction,  for  the  mortgagor  may 
z  be 

[t9]  Infra,  Moss  v.  Gallimore.  ill.  20  Geo.  8.  p.  266,  267. 


[f  2]  In  Weakly  v.  Bueknell.  Cowp.  tenant  had  built    a    house,     was   n 

473.  it  was  expressly   decided,   that  defence  to  an  ejectment.      This  doc- 

an    unstamped   agreement   to    grant  trine  is  now  over-ruled,  vide  post, 
a  lease,  on  the  faith  of  which  the 
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be  considered  as  receiving  the  rents  in  order  to  pay  the 
interest,  by  an  implied  authority  from  the  mortgagee,  till  he 
determine  his  will  [+ 10].  As  to  the  lessee's  right  to  reap 
the  crop  which  he  may  have  sown  previous  to  the  determina- 
tion of  the  will  of  the  mortgagee,  that  point  does  not  arise  in 
this  case,  the  ejectment  being  for  a  warehouse;  but,  however 
that  may  be,  it  could  be  uo  bar  to  the  mortgagee's  recover- 
ing in  ejectment.  It  would  only^give  the  lessee  a  right  of 
ingress  and  egress  to  take  the  crop ;  as  to  which,  with  regard 
to  tenants  at  will,  the  text  of  Littleton  is  clear.  We  are 
all  clearly  of  opinion  that  the  plaintiff  is  entitled  to  judg- 
ment [7].  The 
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[+10]  It  is  expressly  provided  by 
4  Jm.  c.  16\  §  10.  u  That  no  tenant 
"  shall  be  prejudiced  or  damaged  by 
w  payment  of  any  rent  to  a  conusor 
u  or  grantor  of  any  manors  or  rents, 
"  or  of  the  reversion  or  remainder  of 
"  any  messuages  or  lands,  or  by 
"  breach  of  any  condition  for  non- 
"  payment  of  rent,  before  notice 
"  shall  be  given  to  him  of  the  grant 
"  by  the  conusee  or  grantee/' 

f2]  When  the  question  was  argued 
at  me  bar,  Lord  Mansfield  said,  he  en- 


tirely approved  of  what  had  been  dona 
by  Nares,  Justice,  upon  the  Oxford 
circuit,  and  afterwards  confirmed  by 
this  court,  in  the  case  of  IVkite,  lessee 
of  What  ley,  v.  Hawkins,  viz.  not  to 
suffer  a  lessee  under  a  lease  prior  to 
the  mortgage  to  avail  himself  of  such 
lease  on  an  ejectment  by  the  mortga- 
gee, if  he  has  had  notice  before  the 
action  that  the  mortgagee  did  not  in- 
tend to  turn  him  out  of  possession 
[til].  [F  3]. 


[tU]  Law  of  Ni.  Pr.  Ed.  of  1775,  p.  9& 


[id]  The  doctrine  contained  in 
this  case*  was  recognised  by  Lord 
Mansfield  in  Moss  v.  GaUtmore,  infra 
279,  and  confirmed  in  Doe  v.  Pegge, 
1.  T.  R.  758.  in  not.  but  has  since 
been  overturned  by  Doe  v.  Staple,  2 
T.R.  684,  in  which  Buller,  J.  dif- 
fered from  the  rest  of  the  court,  and 
by  Doe  v.  Wharton,  8  T.  R.  2.  and 
Doe  v.  Wrool,  5  East.  132.  citing 
Weakly  v.  Rogers. 

The  result  of  these  cases  appears 
to  be,  that  the  legal  estate  must  pre- 
vail in  ejectment,  unless  under  cir- 
cumstances from  which  a  jury  may  pre- 
sume such  estate  to  have  been  in  fact 
surrendered ;  as  when  it  arises  from 
a  term  of  years,  the  trusts  of  which 
have  been  satisfied :  and  that  the 
action  of  ejectment  is  not  to  be  so 
moulded,  as  to  enable  persons  entitled 
to  rents  and  profits  to  recover  posses- 
ion of  them  against  defendants  who 


can  set  up  a  prior  legal  title,  notwith- 
standing the  lessor  of  the  plaintiff 
foregoes  his  demand  of  possession  of 
the  land ;  as  was  done  in  this  case, 
and  in  Doe  v.  Pegge.  In  Goodtitle  v. 
Jones,  7  T.  R.  47.  it  was  even  held 
that  a  satisfied  term,  if  not  found 
by  the  jury  upon  a  special  verdict  to 
have  been  surrendered,  bars  a  reco- 
very in  ejectment.  This  was  repeated 
by  Lord  Kenyon,  in  Roe  v.  Reade,  2 
T.R.  118?  And  the  true  limits  of 
the  doctrine  appear  to  be  laid  down 
by  his  lordship  in  Doe  v.  Sybourn,  7 
T.  R.  2.  where  he  says,  "  that  in  all 
"  cases  where  trustees  ought  to  con- 
'*  vey  to  the  beneficial  owner,  he 
"  would  leave  it  to  the  jury  to  pre- 
"  sume,  (where  such  a  presumption 
"  might  reasonably  be  made)  that 
"  they  had  conveyed  accordingly.^ 
See  also,  Roe  v.  Lowe,  I  H.  BL 
446. 
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The  Solicitor  General  for  the  defendant,— Dunning,  and 
Cowper,  for  the  plaintiff. 

The  rule  discharged  [f  4]. 


Monday,  i6th  Weston  against  Downes. 

Assumpsit  for     rpHJS  was  an  action  for  money  had  and  received  by  the 

rec^ved^iuot         defendant  to  the  use  of  the  plaintiff.    On  the  trial,  before 

lie,  when  the       Lord  Mansfield,  the  plaintiff  proved,  that  the  defendant, 

{^n*made^a  %  in  consideration  of  seventy  guineas,  had  sold  him  *  a  pair  of 

ooptract  which     coach  horses,  which  he  undertook  to  take  back,  if  the  plaintiff 

m£gi*enap by*  should  disapprove  of  them,  and  return  them  within  a  month. 

the  defendant.     The  plaintiff  did  return  diem  within    a  month,    but  took 

[  #24  ]       another  pair  from  the  defendant  in  their  stead,  without  making 

any  new  agreement.    These  he  also  returned  within  a  month, 

and  received  a  diird  pair  on  the  23d  of  December,  without 

any  fresh  bargain.    This  third  pair  he  disapproved  of,  because 

they  were  restive  and  would  not  draw ;   and  offered  to  return 

them  on  the  5th  of  January,  but  the  defendant  refused  to 

take  them  back. 

Lord  Mansfield  directed  a  nonsuit;  and,  on  a  rule 
to  shew  cause  why  the  nonsuit  should  not  be  set  aside,  and  a 
new  trial  granted,  the  question  was,  whether  the  action  of 
assumpsit  for  money  had  and  received,  would  lie  in  this 
case. 

Dunning  and  Davenport,  for  the  plaintiff,  contended, 
that  there  was  an  end  of  the  contract  on  the  return  of  the 
first  pair  of  horses,  and  that  then  a  right  accrued  to  bring 
this  action. 

The  Solicitor  General,  for  die  defendant,  insisted,  that 
the  contract  was  continued  by  taking  other  horses,  and 
that  the  plaintiff  ought  to  have  declared  upon  the  special 
agreement. 

Loril  Mansfield, — I  am  a  great  friend  to  the  action  for 
money  had  and  received;  and  therefore  I  am  not  for 
stretching,  lest  I  should  endanger  it[fl2].     Where  there  is 

a  special 

[|12]  Infra,  Longchamp  v.  Kenny,  JE.  19  Geo.  p.  132, 133. 


[f  4]  The  same  point  was  ruled  by  before  the  date  of  the  assignment, 

the   court,  on  the  authority  of  this  although  there  was   no   demand    of 

case,  in  Thunder  v. Belcher,  3  East.  14$;  possession;    the  court    holding    that 

where  ejectment  was  maintained  by  the  mortgagor  was  at  best  a  tenant 

the  assignee  of  a  mortgage,  against  an  at  sufferance  himself,   and  therefore 

occupier  let  into  possession  as  tenant  not  able  to  create  another  tenancy  at 

from  year  to  year  by  the  mortgagor,  sufferance* 
after  the  date  of  the  mortgage,  and 
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a  special  contract,  the  defendant  ought  to  have  notice,  by       1778. 
die  declaration,  that  he  is  sued  upon  that  contract  [3^1].  [Fl]       u-y-w 

Willes,  Justice,  of  die  same  opinion.— Here  was  origi-  Westok 
nally  a  special  contract,  and  it  continued  between  the  parbef  against 
through  all  their  subsequent  dealings.  Powns*« 

Ashurst,  Justice, — If  die  plaintiff  had  demanded  the 
seventy  guineas,  and  brought  his  action,  on  the  return  of  the 
first  pair  of  horses,  and  no  second  pair  had  been  sent,  this 
action  wouM  have  lain  [(3>2];  [f  2]  but,  here,  the  contract  was 
continued,  and  the  case  resembles  one  that  was  tried  before  me  * 

on  the  Midland  Circuit,  and  afterwards  came  on  in  this  court; 
viz.  Power  v.  Wells,  E.  18.  Geo.  3.  [8]. 

Buller,  Justice, — This  action  will  not  lie,  as  the  defen- 
dant has  not  precluded  himself  from  entering  into  the  nature 
of  the  contract,  by  taking  back  the  last  pair    of  horses.       [  25  ] 

Where 


2* 


[O-l]  [*  1]  Vide  Fielder  v.  Star  kin, 
C.  B.  T.  28  Geo.  3.  H.  BL  17.  in 
which  it  was  held,  that  an  action  on 
the  warranty  might  be  maintained 
without  a  return ;  and  admitted  that 
an  action  for  money  had  and  received 
could  not. 

[<3>2]  [f  2]  Towers  v.  Barret,  B.  R. 
H.26  Geo.  3.  1  Term  Rep.  133.  was 
exactly  the  case  here  put  as  an  in- 
stance; and  it  was  decided  that  the 
action  lay.  But  in  Payne  v.  Whale, 
7  East.  274,  where  an  unsound  horse 
was  sold  with  warranty  of  soundness, 
and  defendant  had  promised  he  would 
return  the  money  and  take  back  the 
horse,  if  he  proved  unsound:  the 
court  held  that  the  buyer «£ ould  not, 
after  a  tender  of  the  horse  and  de- 
mand of  the  money,  maintain  an 
action  for  money  had  and  received : 
the  best  ground  for  which  distinction 
appears  to  be,  that  in  the  latter  case, 
the  conversation  about  taking  back 
the  horse  was  no  part  of  the  original 
contract.  In  Gray  v.  Edwards,  7  T. 
R.  181,  where  the  seller  by  his  neg- 
lect put  it  out  of  the  power  of  the 
huyer  to  Complete  a  contract  of  sale, 
it  was  held  that  the  buyer  might  put 
an  end  to  the  contract,  and  recover 
money  paid  in  part  of  the  price. 


But  in  Hulle  v.  Heigktmam.  f 
East.  145,  which  was  a  special  con* 
tract  for  seaman's  wages  for  a  whola 
voyage,  with  an  express  stipulation, 
that  none'  should  be  claimed  till  the 
voyage  should  be  completed,  it  was 
held  that  a  seaman  could  not  recover 
pro  raid,  in  indebitatus  assumpsit; 
though  his  service  was  put  an  end  to 
by  the  wrongful'  act  of  the  captain 
sending  them  ashore.  Though  it  does 
not  appear  clearly  from  th6  report, 
whether  the  court  meant  to  refer  the 
plaintiff  for  his  remedy  to  an  action 
on  the  original  contract,  or  to  an 
action  of  tort  against  the  captain. 
The  case  of  Gray  v.  Edwards,  was  not 
cited  in  this  case* 

[8]  In  the  case  of  Power  v.  Wells, 
the  plaintiff  gave  a  horse  of  his  own 
and  twenty  guineas  for  a  horse  of  the 
defendant's,  which  was  warranted 
sound,  but  proved  to  be  unsound; 
upon  which  the  plaintiff,  after  tender- 
ing a  return  as  above  mentioned, 
brought  the  action  for  money  had  and 
received  for  the  twenty  guineas,  and 
also  an  action  of  trover  for  his  own 
horse.  The-court  held,  that  neither 
would  lie.  Not  the  latter  action,  be- 
cause the  property  has  heen  changed 
[flS]. 


[f!3]  Since  reported,  Cowp.  818- 


ts 


1778. 
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Where  the  contract  is  open,  it  must  be  stated  specially.  la 
Power  v.  Wells,  the  defendant  had  warranted  a  horse  to  be 
sound,  which  proved  unsound.  The  plaintiff  tendered  a  re- 
turn of  the  horse,  but  the  defendant  refused  to  receive  him; 
and  an  action  for  money  had  and  received  being  brought,  it 
was  held  by  the  court,  that  it  would  not  lie. 

The  rule  made  absolute* 


Thursday,  wth  r0e,  Lessee  of  Roach,  Widow,  against  Pop- 


Nov, 


ham  and  Others. 


If  a  fine  is  levied 
by  tenant  for 
me,  remainder- 
man in  tail,  and 
reversioner  in 
fee,  a  declara- 
tion of  uses  by 
the  tenant  for 
life  and  remain- 
der-man in  tail, 
does  not  bind  the 
reversioner, 
without  hi* 
prirKy.— -When 
no  uses  are  de- 
clared, parol  evi- 
dence may  rebut 
the  resulting  use 
to  the  conusor  in 
favour  of  the 
conusee,  without 
any  written  de- 
claration of  the 
uses  in  his  fa- 
vour. 


[20] 


T>  Y  marriage-articles,  bearing  date  die  28  th  of  February, 
*-*  1734,  Latitia  Harris,  and  Posthuma  her  daughter,  the 
one  being  tenant  for  life,  and  the  other  entitled  to  a  remainder 
in  tail,  of  a  trust  estate,  in  contemplation  of  a  marriage  about 
to  be  celebrated  between  Posthuma  Harris  and  William 
Taylor,  covenanted  to  levy  a  tine,  and  to  settle  the  lands  in 
question  on  trustees,  in  strict  settlement,  with  a  remainder  ir» 
fee  to  Posthuma.  The  legal  estate  of  the  whole,  and  the 
equitable  estate  in  the  reversion  in  fee,  expectant  on  Post- 
huma's  estate  tail,  had  descended  to  Thomas  Harris,  eldest 
son  of  Latitia'x  husband  by  a  former  wife.  He  was  not  a 
party  to  the  articles  of  1 734.  But,  in  1735,  a  fine  was  levied, 
in  which  William  Taylor,  Thomas  Harm,  Latitia  and 
Posthuma,  were  conusors,  and  the  trustees  in  the  marriage- 
sett)emp  nt  conusees.  Thomas  Harris  died  without  issue,  in 
1736,  without  having  joined  in  any  declaration  of  the  uses  of 
the  fine,  and  was  succeeded  by  his  full  sister  Elizabeth,  the 
lessor  of  the  plaintiff,  who  was  his  heir  at  law,  and  the  heir  at 
law  of  her  father  as  to  the  reversion.  Posthuma  had  two 
daughters,  but  she  died  in  1739 ;  one  of  her  daughters  in  the 
same  year,  and  the  other  in  1740,  both  without  issue;  and 
Latitia  died  in  1771.  This  ejectment  was  now  brought  by 
Elizabeth  against  the  trustees,  on  the  ground  that  the  decla- 
ration of  uses  in  the  marriage-articles  did  not  operate  against 
Thomas  Harris,  he  not  being  a  party  to  them;  and  that 
where  there  is  no  declaration  of  die  uses  of  a  fine  (which  by 
the  statute  of  frauds  (v)  must  be  in  writing)  they  result  to 
conusors.  Bull  eh,  Justice,  before  whom  the  eause  was 
tried,  at  the  last  summer  assizes  for  Somersetshire,  being  of 
that  opinion,  directed  a  verdict  to  be  found  for  the  plaintiff, 
but  with  leave  to  move  for  a  new  trial  without  payment  of 
costs. 

At 


(v)  29  Car.  2.  c.  3.  §7. 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  Hi.  96 

At  die  trial,  the  counsel  for  the  lessor  of  ti*  plaintiff  had      ]77g# 
objected  to  the  reading  of  the  marriage-articles,  because  the       ^^^^ 
reversioner,  under  whom  she  claimed,  was  not  a  party  to  them,        £dB 
and  there  was  no  evidence  of  his  knowing  that  there  were       against 
»ch  articles:    but  the  judge  over-ruled  this  Objection,  as    Pop&Am, 
the;  made  a  necessary  part  of  the  defendant's  tide,  and  it  was 
dear  that  it  was  no  objection  against  reading  a  title-deed, 
that  the  person  against  Whom  it  was  produced,  Was  not  a 
party  to  it 

Morris  novfr  cohtended,*for  the  defendant,  that  the  clause 
in  the  statute  of  frauds,  requiring  that  declarations  of  trusts 
and  confidences  (and  which  is  held  to  include  used,)  should  be 
made  by  some  writing  signed  by  die  party,  extends  in  the 
case  of  fines,  to  third  persons  only,  and  not  to  the  conusors 
and  conusees  of  the  fine.  That  the  resulting  Use  to  die 
conusors  may  be  rebutted  in  favor  of  die  conusees,  by  parol 
evidence,  shewing  such  to  have  been  the  intentiou  of  the 
parties.  That  this  doctrine  is  fully  established  by  the  case 
of  Lord  Altham  v.  the  Earl  of  Jnglesea(w).  lliat  it 
being  a  mere  question  of  fact  and  intention,  in  whom  the 
oses  of  the  fine  in  die  present  case  vested,  that  question 
ought  to  have  been  left  to  the  jury,  and  that  thete  could  be 
no  purpose  imagined  for  levying  the  fine,  and  making  the 
trustees  conusees,  except  to  confirm  the  marriage-articles. 

Gould  for  the  plaintiff.-— He  cited  Beckwith's  Case  (x). 

Lord  Mansfield, — The  case  cited  by  Mr.  Morris  is 
goofl  law.  There,  there  was  evidence  to  rebut  the  resulting 
use;  but  here  I  see  no  proof  of  intention  on  the  part  of 
the  reversioner  in  fee.  He  was  not  a  party  to  the  marriage- 
articles.  If  he  had  been,  that  would  have  been  strong  evi- 
dence against  any  resulting  use  to  him.  The  form  of  a 
fine  is  to  give  a  tide  to  the  conusee ;  but,  in  truth,  it  is  for  the 
convenience  of  the  conusor;  and,  from  the  constant  usage, 
the  presumption  is,  tbat  jt  is  levied  to  his  use.  This  indeed 
is  liable,  like  all  other  presumptions,  to  be  encountered  by 
contrary  evidence;  but  here  the  reversioner  in  fee  has  dono 
nothing  to  rebut  the  presumption. 

The  Rale  discharged. 

M  E.  8  Ann.  GUb.'Rep.  16.  Pig-        (*)  2  Co.  58.  h. 

got  •»  &C.  S.  C, 
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H&2r%r.  SXEVBNS   against  CARRrNGTON. 


L*  drtjS3!rn  TN  an  action  of  debt,  upon  a  bond,  conditioned  for  the 
»  covenant*'        performance  of  die  covenants,  in  a  deed  to  dissolve  a 


On  a  dissolution 
of  a 

than  hm'the2'  Partnere'1V  between  the  plaintiff  and  the  defeudant  as  whar- 
moiety  of  goods  "Pgers,  the  defendant  having  prayed  oyer  of  the  condition, 
whkJTtebc '    °**e  ?*  me  covena,lt8  appeared  to  be,  in  effect,   "  Tliat  the 
thedefendanft,    "  8aid  parties  agreed  with  each  other,  that  the  goods  and 
Stboo^|1*ntH8    U  n^rchfrndises  which  should  be  lying  upon  rent,  on  all,  or 
lim  the  goods!"  "  *?*  PWt  °£  **  partnership  premises  at  the  time  of  the 
"  dissolution  of  the  partnership,  should  be  divided  equally 
"  between   them;    and  that  each  should   bear  and  pay  a 
a  moiety  of  the  charges  and  expences  attending  the  weighing 
"  anddividingthesame;  but  that  the  plaintiff  should  solely  bear 
"  and  pay  the  charges  and  expences  attending  the  conveying 
"  his  moiety  from  a  warehouse  agreed  to  be  assigned  to  die 
"  defendant,,  to    another  warehouse  agreed  to  be  assigned 
"  to  the  plaintiff."— He  then  pleaded  performance  of  all  the 
covenants. — The  plaintiff  replied,  that  he  had  performed, 
or  was  willing  to  perform,  his  part  of  the  above-mentioned 
covenant,  and  that  although  he  had  required  the  defendant 
to  deliver  to  him  his  said  moiety  of  die  goods  and  mer- 
chandise, $c.  yet  the  defendant  did  not,  nor  would  deliver 
or  cause  to  be  delivered,  to  the  plaintiff  his  said  moiety,  but 
wholly  refused,  #c.-~-To  this  replication  the  defendant  de- 
murred generally. 

Baldwin,  in  support  of  the  demurrer,  insisted,  that,  in 
actions  founded  on  covenants,  the  words  must  be  strictly 
followed;  that  there  was,  in  this  case,  no  stipulation  to 
deliver  the  goods.  That  the  defendant  did  not  mean  to 
put  himself  to  the  expence  of  the  delivery ;  that,  being  a 
wharfinger,  it  might  not  be  in  his  power  to  deliver  them* 
because  some  other  person  or  persons  might  have  a  control 
over  mem. 

Rvnnington,  for  the  plaintiff,  admitted,  that  there  was  no 
express  covenant  to  deliver;  but  contended,  that  such  a 
covenant  arose  by  necessary  implication  of  law,  from  the 
words  of  the  deed.  The  plaintiff,  he  said,  could  not  enter 
the  warehouse  in  which  the  goods  were,  without  the  consent 
of  the  defendant;  it  being  assigned  to  him.  He  cited  Robin- 
son v.  Amps  or  Aunts  (y),  and  Hill  v.  Cart  (z). 

Lord  Mansfield  told  Baldwin,  he  had  no  occasion  to 
reply;    and    said,  that    the    defendant,    byv   this  covenant, 

was 

(3)  Sir.  Tho.  Rayn.  25.  I  Sid.  48.        (z)  Chancery  Caie$f  294. 
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was  not  bound  to  deliver;  though  if  he  had  obstructed  the      1/778. 

plaintiff  m  removing  the  goods,  it  would  have  been  a  bleach      i_«v_«j 

of  the  covenant.  Stevens 

Rumdngton  moved  for  leave  to  amend,  which  was  granted*      against 

Ca&aihq 

TQM* 


The  Earl  of  Ailesbury   against  I*ATTisotf,   ao&tf'&an 

.  npHIS    was    an  action  of  debt  against  the  defendant,  to  ^^jf^f*** 
A  recover  six  penalties,  on  the  statute  of  Ann.  c.  14.  for  take/  cannot 
keeping  a  gun  to  destroy  game ;    for  using  a  gun  for  that  87***  »  <**!"*»- 
parpose ;  for  keeping  a  setting  dog;  for  using  a  setting  dog  j  keepet.*  pi""- 
for exposing  a  grouse  to  sale;  and  for  exposing  a  partridge  to 
sale;  not  being  qualified.    The  cause  was  tried  at  the  last 
tames  at  York,  before  Willes,  Justice,  and  a  verdict  found 
for  the  plaintiff  on  one  of  die  counts,  subject  to  the  opinion 
of  the  court,  on  the  following  case,  viz.    "  That  William 
Marwood,  Esq.  was  lord  and  chief  bailiff  of  the  liberty, 
wapentake,  or  hundred,  of  Langbaurgh,  in  the  North  Riding 
of  the  county  of  York.     That  the  said  William  Marwood 
and  his  servants,  and  the  servants  of  those  under  whom  he 
claimed,  had  used  to  kill  game  on  the  manor  of  Wkorleton, 
which  is  within  the  said  wapentake,  and  also  on  all  die  rest 
of  the  said  wapentake.    That  the  plaintiff  was  lord  of  the 
laid  manor  of  Whorltton,  and  had  usually  appointed  a  game- 
keeper within  the  said  manor,  for  die  purpose  of  preserving 
die  game,  and  had  a  game-keeper  at  the  time  or  the  facta 
committed  as  laid  in  the  declaration.    That  the  said  William 
Marwood,  as  lord  and  chief  bailiff  of  the  said  wapentake,  oft 
the  2 1  st  day  of  July,  1717,    granted  a  deputation  to  the 
defendant  (his  menial  servant),  who  was  killing  game  at  the 
time  in  the  declaration  mentioned,  and  did  kill  one  grouse 
within  the  said  manor  of  Whorltton  for  the  said  William 
Marwood,  by  his  order,  and  for  his  immediate  use ;  which 
deputation  was  in  die  words  following,  t>tr.— "  I  William 
Marwood,  Esq.  lord  and  chief  bailiff  of  the  liberty,  wapen- 
take, or  hundred  of  Langbaurgh,  in  the  North  Riding  of 
die  county  of  York,  do  hereby  nominate,  authorize,  and  ap- 
point, my  servant  Michael  Pattison,  to  be  my  game-keeper 
of  and  within  my  said  liberty,  wapentake,  or  hundred  of 
Langbaurgh,   during  my  pleasure  only,   with  full  power, 
licence,  and  authority,  to  kill  any  hare,  pheasant,  partridge, 
or  any  other  game  whatsoever,  in  and  upon  all  and'  every  or 
say  part  of-  my  said  liberty,   wapentake,    or-  hundred  of 
Langbaurgh,  for  my  sole  and  immediate  use  and  benefit,  and,       [  29  1 
also,   to  take  and   seize  all  such  guns,  bows,  greyhounds, 
netting  dogs,  lurchers,  or  other  dogs  intended  for  killing  of 

hares; 

Da 
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1778*      fares,  ferrets,  tramels,  lowbells,  hays,  or  other  nets,  hare* 

^,  ^-  j>       PJP?*'  snares,  or  other  engines  intended  for  the  taking  and 

The  Earl  of  *«™g  °f  conies,  hares,  pheasants,  partridges,  or  other  game, 

Ailbsbury  **  within  the  precincts  of  my  said  liberty,  wapentake,  or 

'  against      hundred  of  Langbaurgh,  shall  be  used  by  any  person  or  per* 

Pattisok.    eons,  who,  by  law,  are  prohibited  to  keep  or  use  the  same. 

Given  under  my  hand  and  seal  this  21st  day  of  July,  1777.— 

That  the  said  deputation  was  duly  registered  with  the  clerk 

of  die  peace.    That  the  said  WiUiam  Marwood  had  granted 

no  deputation  before  that  given  to  the  defendant.9 

The  question  for  the  opinion  of  the  court,  upon  the 
foregoing  case,  was,  "  Whether  the  defendant  had  any 
right  or  authority  to  kill  game  upon  the  manor  of  Whorle- 
tonf" 

Davenport,  for  the  plaintiff,  besides  drawing  many  argu- 
ments from  die  nature  of  wapentakes  and  hundreds,  and 
the  ancient  statutes  concerning  them,  contended,  that  the 
statutes  authorizing  the  appointment  of  game-keepers,  do  not 
extend  to  the  lords  of  a  wapentake  or  hundred.  That 
the  words  of  22  #  23  Car.  2.  c.  25.  are,  "  That  all 
lords  of  manors  or  other  royalties,  not  under  the  degree 
of  an  esquire,  may,  by  writing  under  their  hands  and  seals, 
authorise  one  or  more  game-keeper  or  game-keepers  within 
their  respective  manors  or  royalties9'  (a).  That  it  then  gives 
the  game-keepers,  so  appointed,  authority  to  seize  such  guns, 
bows,  Sfc.  as,  within  the  precincts  of  such  respective  manors, 
shall  be  used  by  persons  not  qualified.    That  the  word  "  royal- 

2"  was  not  repeated  in  the  last  part  of  the  clause,  which 
tewed  that  it  was  used  as  synonhnous  to  manor.  That,  by  die 
Statutes  of  5  Ann.  c.  14.  0  Ann.  c.  25.  and  3  Geo.  I.e.  11. 
which  use  die  words  "  lords  and  ladies  of  manors,"  without 
any  other  description,  it  was  manifest  that  tlxy  only  were 
meant  by  the  legislature  to  have  the  power  of  granting  depu-  s 
tattoos.  That  honours,  baronies,  seigniories,  and  fees,  are 
words  applied,  in  different  parts  of  England,  to  the  same  sort 
of  property  as  manors,  one  of  them  generally  comprehend- 
ing several  or  many  manors.  But  that  the  lord  of  a  wapen- 
take or  hundred  was  to  be  considered  only  as  lord  of  the  hun- 
dred court  or  court-leek  That  it  would  not  be  argued  that  a 
sheriff  could  grant  such  a  deputation  for  his  county;  and,  if 
not,  how  could  a  lord  of  a  hundred  or  wapentake,  which  is 
[  30  ]  only  part  of  the  county,  and  taken  out  of  it?  That  if  this 
deputation  were  sustained,  there  would  be  two  game-keepers 
in  the  same  manor;  for  that  Lord  Ailesbury  had  appointed 
one,  which  he  certainly  had  a  right  to  do ;  but  that,  by 
0  Ann.  c.  25.  only  one  game-keeper  could  be  appointed  within 
any  one  manor.    That  as  to  the  usage  stated  in  the  case,  dial 

might 
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might  be  evidence  of  a  prescriptive  free  warren,  to  as  to  1778. 
excuse  a  trespass,  but  it  could  not  enable  Mr.  MarwOod  to  v-y»^ 
depute  another  to  kill  game.  The  Earl  of  N 

Chambre,  t or  the  defendant,  argued,  that  the  question  de-  Ailesbuxt 
poded  upon  the  construction  of  22  tf  23  Car.  fl.  c.  25.  and  against 
of  5  Ann.  c.  14.  That  all  wapentakes  were  originally  in  the  Patmsow. 
crown,  and  must  be  derived  from  it,  and  that  courts  are  inci- 
dent to  them,  as  to  manors.  2  Roll.  Abr.  73.  That  nicy 
therefore  are  property  royalties,  and  that,  in  the  statute  14  Ea. 
3.  c.  39*  die  owners  of  wapentakes  are  called  lords ;  so  that 
Mr.  Marwood  was  rightly  styled  die  lord  of  this  wapentake. 
Hiat  Davenport  had  said,  that,  "  royalty"  in  die  statute  of  Car. 
2.  was  synonimous  to  "  manor,1*  but  that  the  words  were 
u  manors,  or  other  royalties*  That  nothing  could  be  inferred 
from  the  omission  of  the  word  "  royalty*  in  the  statute  of 
5  Ann.  That  acts  tit  pari  materii  are  to  be  explained  by 
one  another,  and  that  act  must  be  understood  to  extend  to 
all  who  are  entitled  to  appoint  game-keepers  by  die  statute 
of  Car.  2. 

Lord  Mansfield,— All  acts  in  pari  materid  are  to  be 
taken  together,  as  if  they  were  one  law.  In  the  statute  of 
Car.  2.  the  words,  "  other  royalties,*  are  used,  but  that  must 
mean  royalties  of  the  same  nature  with  manors.  If  royalties 
of  a  higher  nature  had  been  meant,  the  statute  would  have' 
begun  with  them[Fl].  The  reason  why  this  word  was  used 
in  the  act  of  Car.  2.  was,  because  such  royalties  go  by  dinV 
rent  names  in  different  parts  of  die  kingdom ;  as  honours, 
baronies,  fees,  fc.  But  in  the  act  of  5  Ann.  e.  14.  the 
words  are  only  "  lordship  or  manor"  (b),  and  the  acts  of 
9  Ann.  and  3  Geo.  1.  recite  the  others,  and'  only  mention 
41  lords  and  ladies  of  manors." 

The  post  ca  to  be  delivered  to  die  plaintiff. 

a  J  «*. 
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Friday.        Brj^dy,.  Lessee  of  Norms,  against  Cubitt. 

th  of  Not* 


gfchaf 


An  implied  re- 
vocation of  » 


TN  an  action  of  ejectment,  tried  on  the  last  Norfolk 
**-  circuit,  thejury  found  a  special  verdict  to  the  following 
^wnt*rn»rt  effect,  viz.  "  Tnat  John  Norris  was  seised  in  fee,  inter  alia, 
riage,  and  the     of 'the  premises  in  the  declaration  mentioned. — 'JTiat,  on  the 

S?id,  ^naymbe  26*  of  ^urte  l^70^  (being  then  a  widower  without  children, 

rebutted  by  and  his  sister  Anne  Aufrere,   wife  of  Anthony  Ayfrere, 

^Jf,aCwfin»e'  being    his    heir  at    law),    he  made  his  will,   in  writing, 

revoked  by  im-  duly  attested,   and  thereby  devised    the    said  premises    to 

FJ!^n^?»";  T.  B.  Qramston,    B.  D,  G.  Dillingham,    T.  G.  Ewen, 

lerence  to  it,  in  «    m     t»  *  ■  *i    ■  ■  i    •        'P  *  .1  S    •         *  * 

an  instrument     and   T.  Btograve,   and  their  heirs,  to  the  use  and  intent 
£1^029^2.  ^,a*  ^  .ck*nPeM°r»   master,   scholars  of  the  university  of 
t.  3.  amoanta'to    Cambridge/  and   their   successors,    qjbould  and  might  foj 
•  republication,    ever  have,   receive  and  take  thereout,    and  every  or  any 
part  thereof,   upon   trust  as  therein  after  was  mentioned, 
an   annuity  or  yearly   rent-charge  of    120/.    clear  of  all 
taxes,  and  other  deductions  whatever,  with  powers  of  entry 
anil  distress  as  between  landlord  and  tenant ;  and  that  the 
testator  declared,    by  his  said  will,    the  trusts  of  the  saicj 
annuity  or  rent-charge  in  the  following  words,  viz.  "  I  do 
{iere^)y  declare  my  will  and  meaning  to  be,  that  the  said 
chancellor,  master,  and  scholars,  and  their  successors,  shall 
from  time  to  time  for  ever  stand  and  be  seised  and  possessed 
of  the  said  annuity  or  yearly  rent-charge,  and  of  the  said 
powers  and  remedies  for  the  recovery  thereof,  upon  special 
trust    and  confidence,   and    to    the  intent  that  they  shall, 
from  time  to  time  for  ever,   pay,    apply  and    dispose    of 
the  same  and  every  .part  thereof,  to  such  person  or  persons, 
*  uppn  such  trusts,  c$c.  and  in  every  respect  in  such  manner 
as  are  expessed,  fa.   in  the  first  twenty  pages  of  a  small 
Ibook    covered    with    marbled  paper,    wholly,  of  my  own 
hand-writing,    and  all    the    interlineations   and  erasements 
therein  having  been  made  by  me;   in  the  twentieth  page 
of  which  book,  there  are  in  my  own  hand-writing,  the  words 
and    figures   following,   viz,   "  All  written  with   my  own 
hand,   and    bearing  date,    Bristol,    Sept.    22,  1768,   con- 
taining twenty  pases. — John  Nonis." — And  also  the  words 
and  figures  follpwing,   viz.   "  This  is  the  .paper  or  book 
to  which  my  will,  bearing  date  the  26th  day  of  June,  refers. 
• — John  .Norns/V-That  subject  to,  or  chargeable  with,  the 
said  annuity,    or  yearly  rent-charge,   and   the  powers  and 
remedies  aforesaid;    for  the  recovery  thereof,    the  testator 
r  32  3       declared  his  w  ill  to  be,  that  die  trustees  and  their  heirs  should 
stand  seised  of  the  sajd  premises,  in  trust  for  his  own  right 
heirs  and  assigns  for  ever. — That  the  testator,  by  his  said  will, 

gave 
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pre  to  the  said  T.  G.Ewen  1000/.  and  abo  gave 
other  pecuniary  and  specific  legacies  to  many  other  persons  .— 
TW  by  the  said  paper-  or  book,  to.  which  the  will  refers 
it  is  directed,  4pe.  (here  was  set  forth  an  account  of  the 
purposes  to  which  the  annuity  given  to  the  university  was 
to  be  applied).— That,  after  making  the  said  will,  viz.  hi 
May  1773,  the  testator  inarriad  Charlotte  Towmktnd,  pre- 
vious to  which  marriage,    and  after  making  the  will,   be 
conveyed  certain   lands  of  the  annual  value  of   1230/.  to 
trustees,  for  the  purpose  of  securing  to  the  said  Charlotte 
s  dear  yearly  sum*  of  800/.  in  case  there  should  be  no 
mb  of  the  marriage,  and  600/.   if  there  should  be  a  son, 
by  way  of  jointure,  and  in  bar  of  dower,  with  remainder 
to  himself  in  fee. — That  the  premises  in  the  declaration 
mentioned,  and  so  devised  as  aforesaid  by  the  will,  were 
not  comprized   in  the  last  mentioned  conveyance.— That, 
oo  the  13th  of  December  1775,  the  testator  having  the* 
had  no  issue  born  of  the  said  marriage,  and  his  said  sister 
being  then  his  next  heir  at  law,  wrote  and  subscribed  with 
his  name  a  paper  writing  (set  forth  in  hoc  verba,  and  intH 
toied  "  memorandum  of  my  intention,")  in  which,   after 
mentioning,   that,  by  the  settlement,  his  wife   (of  whom 
be  speaks  in  the  highest  terms  of  approbation)   had  800/* 
t  year  clear  money,   which  his  will,    "  even  if  it^  were 
not  jirior,    could  not  affect,   and  which,  he  said,  it  had 
aothmg  to  do  with,  declared  a  further  intention   in  her 
favour  as  follows,   "  My  "will  is,  (and  if  I  live  to  express 
it  in  legal  formality,  it  shall  be  a  coercive  will)  that  not 
only  all   her  jewels  shall  become  hers,   but  that  she  shall 
have  her  choice  of  half  the  plate  when  appraised,  and  of 
half  my  books.     That,  moreover,  die  shall  have  to   the 
amount  of  200/.  (besides  the  harpsichord  which  I  wholly 
give  her)  in  furniture,  according  to  her  own  choice  of  it, 
and  besides,  or  over  and  above  the  800/.  1000/.  in  cash, 
to  be  paid  to  her  within  one  year  from  my  decease,  by 
my  executors  under  my  will.— In  case  I  shall  not  live  to 
procure    this   my   will  and  intention  to  be  according  to 
legal  prescription,  I  call  upon  you  my  dear  sister  to  fulfil 
toy  designs,  using  too  all  your  endeavours  that  none  shall 
Under  you.— To   the   page  on   the    other    side,    and  to 
the  page  on  this,  I  have  set  my  name  as*  above  dated, 
John  Norris. — My  friend    T.  Ewen  take  a  copy  of  this, 
and  if  not  complied  with,   publish  it."— That,  afterwards, 
on  die  25th  of  October  1776,  the  testator  had  issue,  born 
of  his  said  wife,  Charlotte  Laura  Norris,  the  lessor  of  die 
plaintiff;  and  that,  on  the  27th  of  December  1776,  being 
wised  as  aforesaid  of  the  premises'  in  the  declaration  men- 
tioned, amongst  other  real  estates,  he*  subscribed  his  nam* 
to  another  paper  writing,  ia  the  presence  of  three  wit* 
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177g#  pases,  who,  at  his  request,  subscribed  their  names  thereto 
^-^-^j  mi  his  presence,  and  m  die  presence  of  each  other;  which  ' 
Brady  paper  writing  was  dictated  by  him,  and  reduced  into 
against  writing  by  his  order,  and  was  in  die  words  and  figures 
£u)UTTf  following,  viz.  "  Memorandum  of  what  Mr.  Norm  said  in 
the  presence  of  Mr.  Bromfield,  T.  6.  Erven  and  T.  hunt, 
on  tne  evening  of  die  27th  of  December  1776.  That,  as 
his  will  was  made  before  he  married  a  'second  time,  he  had 
there  devised  his  estate  to  his  heir  male,  and  had  given 
10,000/.  to  the  younger  children  of  the  Hoveton  family; 
but  now,  having  a  female  child,  it  is  his  meaning  that  she 
pfrould  inherit  die  estate  as  his  heir,  and  of  course  that  the 
10,000/.  should  not  become  due  to  the  Hoveton  children, 
unless  the  said  child  should  die  without  heirs  of  her  body. 
Mr.  Norris  also  means  that  die  1000/.  left  to  Mr.  T.  G. 
Ewen  should  be  paid  to  him,  and  also  all  the  other  legacies 
jnentioned  in  the  will  to  other  people,  except  the  above 
10,000/. -r  J.  NorriM.—  And  he  also  particularly  desires 
that  the  college  gift  may  be  paid,  and  disposed,  as  he  has, 
in  die  said  will,  directed.—The  parchment  book  respecting 
the  college  gift  is  to  stand.— Mr.  Brograve  had  instructions 
for  this,  and  dxew  it  up."— -Witness  to  the  above  signing  of 
the  said  J.  Norris,  J.BromJkld,  T.G.Ewen,  T.Lunt.— 
That  die  said  clause  in  die  said  paper  writing  last  men- 
tioned, immediately  following  die  name  of  John  Nprris, 
viz.  --»"  And  he  also  particularly desires,  tfc"  was,  by  the 
direction  of  the  said  John  Norm,  struck  out,  by  several 
strokes  of  a  pen  drawn  through  the  same,  before  the  tes- 
tator signed  the  said  last-mentioned  paper  writing,  the  tes- 
tator saying  to  the  person  who  reduced  the  said  memoran- 
dum into  writing, — ?'  You  may  draw  your  pen  through 
what  you  have  now  written,  for  there  is  a  parchment  book 
with  the  will  in  the  hands  of  Mr.  Brograve,  that  mentions 
all  about  it — That,  by  die  words, — "  children  of  the  Hove'. 
"  ton  family"  and  "  Hoveton  children,"  the  testator  meant 
the  children '  of  his  said  sister,  who  then  lived  at  Hovtton— 
That  the  will  of  the  26th  of  June  1770,  did  not  contain 
any  devise  of  any  part  of  die  testator's  real  estate  to  his  heir 
male,  or  to  any  other  person,  except  only  the  devise  of  the 
premises  aboye-mentioned,  part  of  his  real  estate,  for  se- 
£  34  ]  Curing  the  said  rent-charge  to  the  University  of  Cambridge. 
Nor  did  the  said>  will  contain  any  gift  of  10,000/.  or  any 
other  sum  Qf  money  to  the  Hoveton  children,  or  any  of 
them ;  but,  in  a  draught  of  a  will  which  had  been  prepared 
by  the  direction  of  the  testator  in  the  year  1768,  but  had 
never  been  executed,  there  was  a  devise  of  the  principal 
part  of  nis  '  real  estate  to  his  paid  sister  for  life,  with  re- 
inainder  to  her  first  and  other  sons  in  tail-male,  charged 
with  the  payment  of  10,000/.  to  tjie  younger  children  of  his. 

said 
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stn  sister,  on  certain  contingencies  tfaeran  specified;  and      1778 
tkaid  <fcTift  contained  mlBO  a  bequest,  of  3(X)/.  ooly  to  ^      nlLj 
aid  r.G.JSwea.— That  the  testator  died  on   the  5th  of      bTTdt 
Jsmtory  1777,  seised  in  fee  of  the  premises  mentioned  k      aseamst 
the  declaration,  leaving  the  lessor  of  die  plaintiff,  his  only     Cubut. 
child  and  heir  at  law ;  and  that  he  also  died  seised  in  lee 
of  other  real  estates  of  die  yearly  value  of  2,500/.— ThjU 
after  his  death,   and  before  the  time  within  mentioned  in 
which  the  trespass,  3rc.-r~The  defendant  claimed  winder  the 
devise  to  the  university. 

Le  Blanc f  for  die  lessor  of  die  plaintiff, — TTiere  are  two 
questions  upon  this  special  verdict.  1.  Whether  the  will 
of  1770  was  revoked  by  the  subsequent  marriage,  and 
birth  of  a  child?  %,  Whether,  supposing  it  revoked,  any 
thing  appears  on  the  face  of  die  special  verdict,  which,  in 
Jaw,  amounts  to  a  republication,  especially  with  respect  to  the 
devne  to  the  universfty  i  1.  Before  the  statute  of  frauds,  wills 
of  had  made  under  the  particular  customs  of  boroughs,  or  by 
virtue  of  the  statute  of  wills  (c),  might  be  revoked  by  any 
express  words  without  writing,  the  statute  of  wills  giving 
power  to  any  person  seised  in  fee  of  lands,  to  devise  such 
lands  by  will  m  writing,  but  being  silent  as  to  revocations ; 
Brooke  v.  Warde(d),  Symson  v.  Kirton  (e),  Cranvellv.  &zn- 
fkn(f).  But,  besides  these  actual  revocations,  there  were 
other  acts  of  a  testator  which  were  considered  as  revoca- 
tions, because  contrary  to,  or  inconsistent  with,  the  will; 
as  a  deviae  in  fee,  and  afterwards  a  lease  for  years,  to  the 
same  person,  to  commence  after  die  testator's  death ;  Coke 
y.  Bullock  (g).  And  these  constructive  revocations  were 
raised,  even  where  the  acts  done  were  void  in  law;  as 
feoffinent  without  livery;  bargain  and  sale  without  enrol- 
ment; a  grant  of  a  reversion  without  attornment;  a  devise 
to  the  poor  of  a  parish,  or  to  a  corporation;  Mountaguer. 
Jeoferty*  (A),  Kollfs  Abr.  Title  Devise  (t).  Li  the  case  [  35  J 
of  Forte  v.  Hembling  (A),  it  was  held,  that  a  subsequent 
marriage  revoked  a  will  of  land  made  by  a  feme  sole. 
Now,  in  all  these  instances,  the  subsequent  deed,  devise, 
or  marriage,  could  have  no  other  effect,  but  to  shew  an 
alteration  of  intention;  and,  therefore,  they  prove,  that 
soy  act  indicative  of  such  a  change,  was  construed  to  be  a 
revocation.  Hie  statute  of  frauds  enacts,  that  all  wills  of 
lands  shall  be  executed  with  certain  solemnities  (/).  Then 
fellows  a  clause  prescribing  similar  solemnities  hi  the  case 
of  revocations  (m).    But  it  is  determined  that  this  clause 

does 

(c)  32  H.  8.  c.  1.  (*)  Moor  429* 

(<0  Dytr  310.  (i)  p.  6*14. 

(e)  E,  4  Jac.  1.  Cro.  Jac.  115.  (k)  C.  B.  M.  30  EL  4  Co.  6Ufc 

(A)  M.  16  Jac.  1.  Cro.  Jac.  497-  (0  29  Car.  i.  c.  3.  *  5. 

(f>  C  fi.  M.  2  Jac.  1.  Cro.  Jac.  49.  (>")  §  6. 
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does  not  eatend  to  implied  revocations,  or 
in  law  v  Spekes  Cm  fa),  The  Earl  of  Lincoln  v.  RollsSral. 
(o),  Tickuer  v.  Tickner  (p),  Eyre  v.  Eyre  (q\  Brown  v. 
Thompson  (r),  Pollen  v.  tiuband(s).  It  is  laid  down  m  those 
cases,  that  a  subsequent  marriage  and  die  birth  of  a  child, 
is  one  of  those  changes  of  situation,  that  will  amount  to  a 
revocation  in  law,  of  a  will  of  land,  as  well  as  personal 
property.  And  this  doctrine  was  recognized  by  your  lord- 
ship in  the  case  of  Wellington  *.  Wellington  {t).  The 
same  point  came  directly  before  the  court  of  Exche- 
quer, in  a  case  of  Christopher  v.  Christopher,  -which  was 
decreed  6th  of  Julp  1771  (ti);  and  it  was  there  determined, 
by  Parker,  Chief  Baron,  and  Smyth  e,  and  Adams,  Ba- 
rons, against  Perrot,  Baron,  that  it  was  a  revocation. 
The  same  question  also  occurred  two  years  afterwards,  in 
Spragge  v.  Stone,  at  the  Cockpit  («).  The  first  will  in  that 
case  was  made  in  Jamaica,  6th  of  June  1764,  by  which 
the  whole  estate,  real  and  personal,  was  devised  to  the  de- 
fendant. The  testator  married  in  1765;  and  had  issue 
in  1766.  Afterwards,  on  the  10th  of  October  1766,  he 
made  another  will  in  England,  which  was  in  his  own 
(land-writing,  but  not  duly  attested  according  to  the  statute 
of  frauds ;  by  which  he  devised  his  estate,  real  and  per- 
sonal, to  his  wife,  in  trust  for  his  son.  In  August  1770* 
the  chancellor  of  Jamaica  decreed,  that  die  marriage  and 
birth  of  a  child,  and  the  second  will,  amounted  to  a  revo- 
cation as  to  the  personalty,  but  not  as  to  the  real  estate. 
On  the  appeal  to  the  privy  council,  Parker,  Chief  \  Baron, 
DeGrey,  Chief  Justice,  and  Sir  EardleyWilmot,  being 
present,  "  So  much  of  the  decree  of  the  court  of  chancery 
in  Jamaica,  as  established  the  will  of  1764,  with  respect  to 
the  real  estate,  was  reversed ;  and  it  was  declared,  "  that 
the  subsequent  marriage  and  birth  of  a  child  were,  in 
point  of  law,  an  implied  revocation^  of  the  will  of  1764." 
Their  lordships,  in  this  order  of  reversal,  took  no  notice  of 
the  second  will.  2.  If  die  will  of  1770,  in  the  present 
case,  was  completely  revoked  by  the  marriage,  and  the 
birth  of  die  daughter  on  the  25th  of  October  1776,  has  any 
thing  happened  since,  that  can  be  construed  to  be  a  republi- 
cation i  That  cannot  be  without  the  solemnities  required 
by  the  statute  of  frauds ;  Gilbert's  Law  of  Devises  ^  (w), 
Bunker  v.  Cooke  (x).    The  due  execution  of  a  codicil  is  not 

sufficient 


(»)  Carth.  81. 

(o)  In  Dom.Proc.  1695.     1  Eq.  Ca. 
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(p)  Cited  in  3  Atk.  742. 
(y)  I  P.  Wm*.  304.     Note, 
(r)  T.  1702.     1  Eq..  Ca.  413. 
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(i>)  27  March  1773. 
(w)  87.  95. 
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.Mi       tbe  opinion  of  Sir  George  H<ty>  **  was  determined,  that  die 
.      _  *     subsequent  birth  of  children,  even  in  a  case  of  personalty, 
did  not  amount  to  a  revocation.    Brown  ▼.  Thompson,  ex* 
tended  the  rule  to  real  property;   bat  that  case,   a§  ulti- 
mately decided,  proves,  that  it  does  not  hold  universally, 
for  there  die  will  was  established  by  Lord  Keeper  Wright, 
because  die  presumption  was   rebutted   by   other  circum- 
stances.   In  Christopher  v.  Christopher,  there  was  a  disposi- 
tion of  the  whole  estate,   and  the  child,  ^  if  the  will  had 
stood,  would  have  been  without  any  provision.    Spragge  v. 
Stone  went  entirely  on  the  authority  of  Christopher  v.  Chris* 
topher,  and,  in  the  decree,  it  was  called  an  implied  revocation. 
Now  if  this   sort  of  revocation  is   only   presumptive,    it 
may  certainly  be  encountered  by  evidence.    Searle  v.  Lord 
Harrington  (e).    Such  evidence  has  always  bcea  admitted  in 
the  ecclesiastical  courts,    as  appears  by  Sir  George  Hay** 
judgment  in  Shepherd  v.  Shepherd.    What  are  the  facts  in 
this  case  ?  A  draught  of  a  will  in  1768,  by  which  the  tes- 
tator devised  his  estate  to  his  sister  and  her  issue  in  tail, 
with  £10,000  to  her  younger  children.     This  was  never 
executed.    Then,  in  1770,  the  will  in  favour  of  the  uni- 
versity.   And  it  is  to  be  observed,  that  die  devise  to  them 
is  only  a  very  small  part  of  the  testator's  estate — merely 
a  farm.    Then  an  ample  settlement  on  his  intended  wife. 
Afterwards  the  marriage  in  1773.     Then,    in  1775,    the 
testamentary  paper  set  forth  in  die  special  verdict.    In  Oc- 
tober  1776,  a  child  born;  and,  in  December  of  the  same 
year,  the  last  paper  attested  by  three  witnesses.  .In  that 
paper,    die  testator  does,    in  some  degree,  confound  the 
draught  of    1768,    with  the  will  of  1770,   and  refers  to 
both.    He  certainly  refers  to  the  latter,  because  he  men- 
[  38  ]       tioiis  the  legacy  of  £1000  to  Ewen.    But  in  the  case  of  pre- 
sumptions, parol  evidence  is  undoubtedly  admissible.    And 
it  appears  mat  when  he  directed  the  additional  clause  rela- 
tive to  the  college  gift  to  be  struck  out,  he  spoke  of  the  in- 
strument of    1770,   as  his  will.     This  rebuts  every  pre- 
sumption that  he  meant  to  revoke  it. — 2.  But,  if  the  court 
were  to  hold  that  the  marriage,  and  birth  of  a  child,  did 
revoke  the  will  of  1770,  I  contend,  in  the  next  place,  that 
the  paper  of  the  27th  December  1776,  refers  to  it  with  suf- 
ficient certainty  to  amount  to  a  republication.    To  establish 
this  position,  I  rely  upon  Carleton  Lessee  of  Griffin  v.  Grif- 
Jin(f)t  Bond  v.  Seawell  (g),  Acherlev  v.  Vernon  (h),  cited 
in  Bond  v.  Seawell,  and  Molineux  v.  molineux  (i). 

Le  Blanc,  in  reply,  insisted  on  the  cases  of  Christopher  \. 

Christopher, 


ft)  M.  11  Geo.l.  2  Ld  Rat/m.  1370. 
iMod.  278.    2  Str.  826. 

(J)  E.  31  Geo.  2.  I  Burr.  549- 


CgJ  M.  6  Geo.  3.  3  Burr.  1773. 
(h)  M.  10  Geo.  1.  Comvns  381  • 
(ij  if.  2  Joe.  1.  Cro.  Joe.  14*. 
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held  to  raise  m  implied  revocation,  where  there  had  not 
been  a  disposition  of  die  whole  estate.  It  was  a  total  dis- 
position in  Christopher  v.  Christopher,  and  in  Spragge  v. 
Stone;  and  it  has  always  been  a  total  disposition  in  the  cases' 
of  personal  property,  because,  by  making  an  executor,  the 
whole  is  disposed  of*  In  such  cases,  the  inference  is  ex- 
cessively strong  in  favour  of  die  wife  and  children.  But  I 
doubt  extremely  (1  give  no  opinion,)  whether  die  circum- 
stances in  this  case,  are  such  as  would  raise  the  presumption. 
The  testator  disposes  of  a  small  part  of  his  estate  to  a  cha- 
rity. Then,  in  contemplation  of  his  marriage,  he  settles 
.£800  a  year  upon  his  intended  wife,  with  remainder  to 
himself  in  fee.  It  is  clear,  therefore,  that  he  contem- 
plated the  change  in  his  situation  after  the  will,  and  pro- 
vided for  it  as  to  his  wife ;  and,  with  regard  to  the  chil- 
dren, he  may  well  be  supposed  to  say,  I  will  keen  them  in 
my  own  power.  Suppose  a  man  had  given  several  legacies 
by  a  will,  and  had  devised  all  his  real  estate  to  the  use  of  hi* 
children  when  he  should  have  any :  [p  1.]  would  a  subse- 
quent marriage  and  the  birth  of  a  child  have  revoked  a 
will  of  that  sort  ?— But  I  am  clear  on  die  other  ground,  [f  2] 

that 


[fr  1]  The  case  here  put  happened 
in  Kenebelv.  Scrafton,  2  East.  530. 
where  the  principal  object  of  the  will 
was  to  make  provision  for  the  future 
children  which  the  testator  might  have 
by  a  woman  with  whom  he  cohabited, 
and  the  question  was,  whether  a  sub- 
sequent marriage  with  that  woman, 
and  the  birth  of  children,  revoked 
the  will ;  and  the  court  decided,  prin- 
cipally on  the  authority  of  this  case, 
that  a  specific  provision  having  been 
made  for  the  children  by  the  will,  it 
was  not  revoked. 

[f  2]  In  Kenebcl  v.  Scrqfton,  the. 
court  studiously  decline  confirming 
the  admissibility  of  parol  evidence; 
and  Lord  Kenyon  intimates  the  same 
disposition  in  Doe  v.  Lancashire,  5  T. 
R.  60.  In  Goodtitle  v.  Otoay,  2  H. 
Bl.  5l6.  (in  which  the  court  decided 
against  the  admissibility,  in  the  case  of 
presumed  revocation  by  conveyance 
of  the  estate  to  new  uses)  Eyre, 
Chief  Justice,  also  doubted  the  doctrine 
here  laid  down  by  Lord  Mansfield: 
but  Buller,  Justice,  maintained  it,  as 
distinguishable  from  the  judgment 
there  given  in  this  respect,  viz.  because 
in  that  case  there  was  a  solemn  act 


done  by  the  party  himself,  a  deed 
executed,  which  must  have  the  con* 
struction  which  the  words  import,  and 
by  a  prscrumptio  juris  Sf  de  jure  work 
a  revocation ;  whereas  in  this  case  the 
revocation  was  presumed  from  other 
facts,  to  be  proved  by  parol,  and 
therefore  to  be  rebutted  by  parol. 

In  Pole  v.  Lord  Sowers,  o  Ves.jun* 
326.  Lord  Eldon,  Chancellor,  en- 
tertained the  same  doubts,  and  par* 
ticularly  objected  to  the  expression 
that  the  evidence  was  to  rebut  an 
equity,  which  he  said  should  be  called 
answering  a  presumption.  Sec  also 
in  Gibbons  v.  taunt,  4  Ves.jun.  840: 
an  opinion  of  the  Master  of  the  Rolls 
to  the  same  effect,  and  another  of  the 
Chancellor  in  Kenebtl  v.  Scrajlton,  5 
Ves.jun.  663. 

In  Doe  v.  Staple,  2  T.  R.  697.  it 
was  ruled  that  the  will  of  a  feme  sole- 
was  revoked  by  marriage,  though  the 
principal  object  of  the  will  was  to 
provide  for  her  future  husband  ;  and 
it  was  doubted  by  Ashhurst,  Justice, 
whether,  if  the  parties  had  specifically 
agreed  that  the  marriage  should  not 
revoke  the  will,  such  an  agreement 
would  have  been  valid. 
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that  this  presumption,  like  aH  others,  may  be  rebutted  by      1778. 
eray  sort  of  evidence  [+  15).    There  is  a  technical  phrase      \_-^  J» 
for  it,  in  the  case  of  executors;  it  is  called  rebutting  an      Brady 
unity.    Lugg  v.  Lugg  is  strong  to  this  point     Thompson  v.       against 
Bswn  was  decided  upon  a  particular,  against  a  general,     Cubitt. 
presumption;  and  Sir  Georfje  Hay,  appears  to  have  under* 
stood  this  to  be  the  law.     Now  the  intent  here  is  glaring 
from  the  writings  found  by  die  verdict.     Mr.  Le  Blanc  ad- 
mits that  there  is  evidence  to  rebut  the  presumption.     If 
that  were  more  doubtful,  I  think  Mr.  Graham  is  right,  that 
the  instrument  of  the  27th  of  December  1776,  sets  up  the 
devise  to  the  university.    This  instrument  was  written  after 
die  birth  of  the  child.    The  testator  had  ordered  a  draught        (  40  ] 
of  a  will  to  be  prepared  in  1768.     Afterwards,  in  1770, 
he  makes  the  will  in  question.      Now  what  appears  on  this 
instrument  of  December  1776?  The  testator  remembers  die 
dispositions,   both  of  1768   and  1770;  but  is  not  corrrect 
as  to  which  of  them  he  had  executed.     But  his  meaning  is, 
that  his  estate  should  go  to  his  daughter.— That  the  £10,000 
should  not  be  paid.— As  to  the  legacy  of  £1000  to  Ewen, 
that  was  to  stand.—"  And  also  all  the  other  legacies.99— The 
word  "  legacy/'  in  its  ordinary  signification,  is  applied  to 
Kooey,  but  it  may  signify  a  devise  of  land  [<*>],  and  may 
hoe  comprehend  die  devise  to  the  university,    which  the 
testator  calls  a  gift. 

Willes,  Justice,  of  the  same  opinion. 

Ashhurst,  Justice, — I  am  of  die  same  opinion.  There 
was  a  strong  case  in  this  court,  E.  13.  Geo.  3.  on  the  first 
point,  as  to  the  admission  of  parol  evidence  to  rebut  an 
equity,  or  implication.  •  The  cause  had  been  tried  before 
me. 

Buller,  Justice, — I  am  of  the  same  opinion.  I  argued 
the  case  alluded  to  by  my  brother  Ashhurst.  It  was  the* 
case  of  Rogers  v.  Longfield;  [f  3]  and  was  decided  on  the 

authority 

[t  15]  Vide  Skinn.  257.  BeckUy  v.  Newldnd,  Cane.  T.  1723. 

[s»]  S.  P*  Per  Lord  Macclesfield,    %  P.  W.  182,  186,  187.. 


[r  3]  Mr.  East  in  a  note  to  Kene*  "  papers  and  the  parol  evidence  in 
W  v.  Scrqfton,  2  East.  534.  states-  "  this  case  were  received,  which  he 
from  an  MS  note  of  Buller,  Justice,  "  thought  they  must  be,  it  was  per- 
that  the  right  name  of  this  case  was  "  fectly  clear,  and  so  admitted,  that 
Goodright  and  Hodges  v.  Clanf.cld :  "  there  was  no  intention  in  the  tes- 
and  he  adds  as  part  of  the  judgment  "  tator  to  revoke  his  will,  and  con- 
given  in  the  principal  case  by  his  Lord-  •*  sequently  on  the  whole  no  ground 
ship,  «*  That  if  the  subsequent  written  "  for  the  court  to  imply  it." 


40  CASES  IN  MICHAELMAS  TERM 

1778.      authority  of  Lake  v.  Lake  (k)  before  Lotd  Hardtticke. 
i_v*— '      Burtauhaw  v.  Gilbert,  did  not  go  upon  an  implied,  but  an 
Brady      expreu  revocation,  for  the  first  will  was  in  two  parts;  and 
against      the  testator  had  cancelled  one  of  them.    Id  Qoodright,  lessee 
Cubxtt.     of  Glazier  v.  Glazier,  a  will  revoked  by  a  subsequent  will, 
but  not  cancelled,  was  held  to  be  re-established  by  the  can- 
cellation of  the  subsequent  will  (I).     Implied  revocations 
must  depend  on  the  circumstances  at  the  time  of  the  tes- 
tator's death,  [f  4]. 

Judgment  for  die  defendant  [f  16]. 

,  (h)hr^'  L741,      l  tFib' 919'  Goodrigkt,  lesse  tfRolfe,  3  Wilt.  44T. 

^ZJfS*-  *TA  Ed'  l77*'£-  **'  2  BU,cktt-  937.  and  on  error  in  B.  R. 

?'.?,•  1S?e0-  3;,  4  ittrr-  S512-  T'  W  Gm-  »•  Coup.  87.    Sutton  v. 

[t  »0 J  Htde  v.  Mason,    3.5  Nov.  Sutton,  B.  R.  E.    18  Geo.  9.  Cow. 

1734.  8  Vin.  140.  pi.  17.  Harwoodv.  812. 


Aif-i)  ^  V'  If,cft^re'  s' T-  *•  change  in  the  state  of  the  ftmily.  It 
a  ftrPJi  Wf  hcU  H1*'  marriaRe  «•  more  difficult  to  reconcile  the  ad- 
ana  the  «rw  of  a  posthumous  child  missibility  of  parol  evidence  with  this 
revoked  a  will)  the  principle  was  put  principle;  forif  the  revocation  does  not 
on  a  more  correct  ground  by  Lord  depend  on  subsequent  intention,  thet 
Kenyon,  viz.  a  tacit  condition  at  declaration  of  the  testator  cannot  be 
tune  of  making  the  will,  that  it  should  material, 
not  subsist  ia  the  event  of  such  a 


Ackworth  against  Kkmpe. 

I'-ZJa  ?*  TH^Lf02b  °f°?Z  Wkt  *»*  hem  conveyed  to  Ack- 
SSrata  i"*"**  *e  Plaintiff,  by  a  bill  of  sale,  and  had  actually 
'JlT^  *»?*?  "anovediiom  the  house  of  Wise.  Two  writs  of  /fert 
SK?*?  fe*?  t^u^rf  different  persons,  against  07se,  were 
rt«iff.  delivered  to  die  sheriff  of  JSussex,  (the  present  defendant.) 

r  *,  i  2ELgI*,?ed M*nMto  to  ^officers  to  execute  them.  The 
[  41  ]  officer,  m  consequence  of  the  warrants  took  the  goods 
above  mentioned  m  execution,  and  sold  them.  Upon 
this,  Ackworth  brought  an  action  of  trespass  «i  et  armis 
against  tb«  sntnff,  (without  joining  the  officer  as  a  de- 
fendant.) The  cause  was  tried  before  Eyhe,  Baron,  at 
Uorsham  sumjner  assises,  1778.     The  defence  was,   that 


a-  uTi  r  i  .T^  '/°.-  xnB  aei«»ce  was,  tnat 
die  mil  of  sale  to  the  plaintiff  was  voluntary  and  frau- 
dulent Both  d*  writs  of  Jmi  facias  were  produced, 
■  -?  W  *"  Jud8a»«nt  on  which  one  of  them  had 
^T'sJ?*  °!P  °*  *■  other  .Hgment  could  not  be 
two,  because  the  witness,   who  was  to  have  proved  it, 
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w»  interested.    On  the  part  of  the  plaintiff,  'strong  evi-      1778. 
deuce  was  produced  to  shew  that  the  bill  of  sale  was  fair,       t_-y— _f 
and  that  a  valuable  consideration   had  been  given  for   it   Ackwoktk 
The  judge  directed  the  jury  to  find  for  the  plaintiff  (at  all       against 
events,  and  whatever  they  might  think  of  the  bill  of  sale)      Kemfb. 
as  to  the  goods  taken  under  the  writ,  in  the  case  where  the 
judgment  on  which  it  issued  had  not  been  proved;  being  of 
opinion  that  the  writ  itself  is  not  sufficient  evidence,  un- 
less where  the  action  is  brought  by   the  person    against 
whom  the  fieri  facias  had  issued.    The  jury  thought  that 
the  fairness   and   consideration   q{   the   bill  of  sale  were 
proved,    and   they   accordingly   found   a    verdict    for   the 
plaintiff,    with  damages  to   die  amount    of  the   sum    for 
which  all   the  goods  had  been  sold  under  the  executions. 
He  plaintiff  had  produced  evidence  to  shew  that  the  real 
nlae  was   much  greater,  and  equal  to  what  appeared  on 
Ae  bill  o>f  sale.    fDie  defendant,  on  the  contrary,  had  in- 
sisted, that,    if  the  jury  should  think  the  plaintiff  inutled 
to  recover,  they  ought  to  deduct,  from  the  sum  for  which 
the  goods   had  been  sold,   the  sheriff's  poundage  and  the 
other   expences  of  the    executions.       (litis  was    on   the 
ground,  that  the  parties  at  whose  suit  the  goods  were  taken, 
were  the    real   defendants  j     they    having    indemnified  the 
Aeriff.) 

A  new  trial  was  moved  for,  on  four  grounds,  viz. 
1.  That  the  verdict  was  contrary  to  evidence,  the  bill  of 
*le  being  voluntary  and  fraudulent^  2.  That  there  had 
been  a  misdirection  on  the  point  of  evidence.  3*  That 
the  damages  were  excessive,  the  deductions  contended  for 
not  having  been  made.  4.  That  the  action  would  not  lie 
against  the  sheriff,  because  his  warrants  being  to  take  th^ 
gbods  of  Witty  he  had  given  no  authority  to  his  officer 
to  take  those  of  any  other  person,  and  therefore,  was  not 
answerable,  if  goods  which  did  not  belong  to  Wise  had  been 
taken. 

Kempe,  Serjeant,  Robinson,  and  G.  Wilson,  for  die  plain*      [  42  1 
tiff.— 

Dunning,  and  Morgan,  for  the  defendant. 

On  the  day  when  cause  was  shewn,  the  court  was  clear* 
ly  against  granting  a  new  trial  on  any  of  the  three  first 
grounds.  Lord  Mansfield  said,  he  had  not  the  least 
doubt,  from  the  evidence  stated  in  the  learned  Judge's 
report,  that  die  bill  of  sale  was  fair ;  which,  he  said,  laid 
the  question  on  the  supposed  misdirection  out  of  the  case. 
Buller,  Justice,  recognized  the  distinction  made  by 
Eyre,  Baron,  on  that  question,  and  said,  it  was  founded 
on  the  authority  of  a  case  in  Lord  Raymond  (m). — With 

regard 

(mj  Lake  v.  Sillers.  1  Ld.  Kaym.  73*.  Law  of  Ni.  Pr.  91.  edit  1775- 

Viit 
Voi.  I.  S 
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1778.      regard  to  the  objection  to  the  action,  the  court  took  time 

u^-v-^r     to  consider;  Lord  Mansfield  observing,  that,  if  trespass 
Ackworth  would  not  lie,  no  other  action  would,  and  that  the  point  wasy 

against       therefore,  of  very  extensive  consequence. 

Kenp£,         Some  days  afterwards  Lord  Mansfield  delivered  the 
judgment  of  the  court  to  the  following  effect: 

Lord  Mansfield,— The  only  question  now  remaining 
is,  whether  trespass  vi  et  armis  can  be  maintained  against 
a  sheriff  for  goods  taken  in  execution  by  his  bailiff,  which 
turn  out  not  to  have  been  the  goods  of  the  person  against 
whom  the  fieri  facias  issued.  On  the  part  of  the  defend- 
ant it  has  been  argued  rather  on  authorities  than  on  principle. 
The  authorities  cited  were  2  Rollers  Abr.  552.  title  Tres- 
pass, pi.  9,  10.  and  Saunderson  v.  Baker  et  at.  in  C.  B.  1\ 
19  Geo.  3.  (n).  The  passage  in  Rollers  Abridgement  does 
not  warrant  the  objection.  The  case  there,  when  rightly 
understood,  will  appear  to  be  a  particular  exception  to  the 
general,  rule;  and  the  true  inference  from  it  is,  that, 
where,  there  is .  no  exception,  the  sheriff  is  liable.  The 
bailiff  of  a  fianchise  is  not  the  officer  of  the  sheriff. 
[<£>*  1]  He  gives  no  security.  It  is  evident  from  pi.  5.  in 
the  same  page,  that  this  was  Rolle's  meaning.  He  there 
states,  that,  if  a  sheriff  take  one  man  for  another,  false 
imprisonment  lies  against  him ;  and  although  he  says,  "  if 
r  sheriff  take,  fyc."  he  means  his  bailiff;  for  sheriffs  never 
did  execute  process  in  person  [f  17].  Tor  all  civil  purposes 
die  act  of  the  sheriff's  bailiff  is  the  act  of  the  sheriff. 
\p&2  f]  If  there  could  be  any  doubt,  it  is  cleared  up  by 
the  very  case  in  the  Common  Pleas,  which  has  been  cited 
[  43  ]  for  the  defendant.  It  was  said  at  the  bar,  that  that  case 
was  determined  on  the  ground  of  recognition  [11]  by  the 
sheriff,   and  that  the  court    was    equally     divided.      The 

printed 

Vide  the  same  doctrine  recognized  in  officer,  in  taking  greater  fees  than  are 

Savage  qui  tarn  v.  Smith,  C.  B.  T.  allowed  by  the  statute. 

l6  Geo.  3.  2  Blacks 1. 1104.  [f  18]  [ll]  The  recognition  in  that  case 

(n)  3  Wils.  309.     2  Blackst,  832.  was  only  by  the  under-sheriff.     How 

[tj*  1]  Bootfanan  v  the  EarlofSur-  could  that  alter  the  question  ?     It  is 

ry,  B.  R.  T.  28  Geo.  3-  2  Term  Rep.  5.  mentioned  as  decisive  by  all  the  three 

[f  17]  Vide  Backwell  v.  Hunt,  iVoy  judges  who  delivered  their  opinions  on 

107*  the  motion  for  a  new  trial.     Yet  it 

[<3^2F]In  IVoodgate  v.Knatchbufl,  seems  that  such  a  recognition  could 

JB.  R.  M.  28  Geo.  3.  2  Term  Rep.  148.  only  make  it  the  act  of  the  undernshe- 

150.  154.  it  was  held  that  a  sheriff  is  riff.     If  the  act  of  the  bailiff  is  not  the 

liable  to  an  action  for  treble  damages  act  of  the  high-sheriff,  neither  is  the 

by  the  party  grieved  under  29  Eliz.  act  of  the  under-sheriff. 
c.  4.  for  extortion  committed  by  his 


[t  18]  Vide  also  Martin  v.  Podger,  B.  R.  2  Blackst*  701.  5  Burr.  2531. 
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prated  account  of  the  case  shews  the  danger  of  inaccu- 
rate reports  [12].  I  have  a  very  correct  report  of  it  from 
Mr.  Justice  Blackstone's  own  notes  which  I  will  read. 
(Here  bis  Lordship  read  the  case  exactly  as  it  has  been 
«ce  printed  (o).)  In  short,  the  point  appears  to  be  ex- 
tremely clear;  and  it  was  not  fair  to  puzzle  us  so  long 
with  it,  as  it  seems  the  objection  was  suggested  to  Mr. 
Serjeant  Glynn,  who  led  for  the  defendant  at  the  trial, 
and  he  would  not  take  it,'  thinking  there  was  nothing  in  it. 

The  rule  discharged. 


4* 
1778. 

ACKWORTH 

against 
Kemp** 


[12]  The  account  of  the  case,  in 
WHwl,  agrees  pretty  nearly  with  Mr. 
Jurtkf  Blackstone's  report.  It  is 
mock  fuller ;  though  not  quite  so  ac- 
curate in  distinguishing  what  thejudges 
«J  on  the  point  of  the  recognition, 
from  what  they  say  on  the  general 


question.  [<3>]  The  determination 
is  stated  to  have  been  on  the  ground  of 
the  recognition,  in  the  argument  at  the 
bar,  in  the  case  of  Bodkin  v.  Powell, 
B.  R.M.  \7  Geo.  3.  Cwp.fl6,  +77- 
(o)  2  Black.  832. 


Hurd,  against  Fletcher  and  another,  Exe-  ]£***> 
cutorsof  Sir  John  Astley,  Bart. 


9fca 


CIR  John  Astley  granted  a  lease  to  the  plaintiff,  in  which 
^  there  was  a  covenant  in  the  following  words :  "  And 
the  said  Sir  John  Astley,  for  himself,  his  heirs  and  as- 
•jp»,  doth  covenant  and  promise,  to  and  with  the  said 
John  Hurd,  his  e^xutors,  administrators,  and  assigns,  by 
this  indenture,  that  it  shall  and  may  be  lawful  for  the 
ttid  John  Hurd,  his  executors,  administrators,  and  as- 
signs, to  have,  hold,  use,  occupy,  possess  and  enjoy,  all 
and  singular  the  said  demised  premises,  with  the  appurte- 
nants, and  receive  and  take  the  profits  thereof,  to  his 
and  their  own  use  and  benefit,  without  any  let,  suit, 
trouble,  interruption,  or  disturbance  of  the  said  Sir  John 
-Astley,  his  heirs  or  assigns,  or  any  person  orpersons  claim- 
ing}  or  to  claim  by,  from,  or  under  him'7  Tne  lessee  hav- 
ing been  evicted  by  Lord  Tankerville,  who  had  succeeded  to 
the  estate,  this  action  was  brought,  upon  the  covenant, 
against  the  executors  of  Sir  John.  The  defendants  plead- 
ed, that  Lord  Tankerville,  at  the  time  of  his  entry  into 
the  premises,  and  evicting  the  plaintiff,  "  did  not  claim, 
nor  was  intitled  to  the  premises  by,  for,  or  under  the 
atf  Sir  John  Astley."  The  cause  was  tried  at  the  last 
Jammer  assizes  at  Shrewsbury,  when  a  special  verdict  was 
found,  which  stated,  in  effect,— That  Lady  Astley,  being 
Msed  in  fee,    intermarried  with  Sir  John  Jstley .—That, 

Eft  ia 


A  6ne  being 
levied  of  a 
fetnc  covert's 
estate,  with  a 
joint  power  lo 
the  husband  and 
wife  to  declare 
the  uses  j  and 
the  uses  being 
declared  by  the 
husband  and 
wife  in  remain* 
derto  A>  If  the 
hu«band  make  si 
lease  and  cove* 
nant  for  quiet 
possession 
against  any  per- 
son claiming  un- 
der him,  and 
A.  evict  the 
tenant,  an  action 
on  the  covenant 
will  lie  against 
the  hosbaud'e 


I"J 
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1778.  in  1716,  after  the  marriage,  by  indentures  between  Sir 
t— v-«j  John  and  Lady  Astley  of  the  one  part,  and  trustees  tliere- 
Hurd  in  named  of  the  other  pari,  Sir  John  and  Lady  Astley  co-  '' 
against  venanted  to  levy  a  fine,  the  uses  of  which  they  thereby 
Fletcher,  declared  to  Sir  John  for  life,  remainder  to  trustees  to  se- 
cure £500  a  year  to  Lady  Astley  for  life,  remainder  over; 
with  a  power  tq  Sir  John  to  make  leases,  under  the  usual 
restrictions ;  and  with  a  joint  power  of  revocation  to  Sir 
John  and  Lady  Astlei/,  during  their  joint  lives.— That  a 
fine  was  accordingly  *  levied. — That,  afterwards,  by  a 
joint  deed  executed  in  1753,  they  revoked  all  those  uses 
declared  by  the  indentures  of  17 16,  which  followed  the 
estate  for  life,\  and  power  of  leasing  given  to  Sir  John,  and 
declared  new  uses  to  Lady  Astley  for  life,  with  intermediate 
remainders,  remainder  to  Lord  Tankercille  in  tail.— That, 
in  1771,  Sir  John  Astley  made  the  lease  to  the  plaintiff,  con- 
taining the  covenant  on  which  the  action  was  brought,  and 
which  lease  was  not  agreeable  to  the  leasing  power  reserved 
by  the  settlement. — 'Yh&t  the  plaintiff  entered. — That  Sir 
John  Astley* died  soon  after,  and  all  the  prior  estates  being 
determined,  Lord  Tankerville's  estate  vested  in  possession, 
and  that  he  had  taken  advantage  of  the  defect  in  the  lease,  and 
had  evicted  the  plaintiff.  The  question  was,  whether  Lord 
Tankerville  claimed  under  Sir  John,  or  only  under  Lady 
Astley.  If  under  Sir  John,  the  plaintiff  was  entitled  to 
maintain  this  action  of  covenant. 

Leycester,  for  the  plaintiff. — Bower,  for  the  defendant. 
Lord  Mansfield  desired  Bower  to  begin. 
He  argued,  1.  That  the  deed  declaring  the  uses,  and  tJie 
fine,  were  to  be  taken  together,  and  considered  as  making  only 
one  conveyance :  and  that  persons  taking  by  virtue  of  a  power, 
take  under  the  person  who  creates  the  power,  not  under  him 
who  executes  it.  2.  That  a  husband  is  only  joined  in  the  fine 
of  a  wife's  estate  for  conformity,  but  that  the  fine  is  con- 
sidered as  the  act  of  the  wife,  not  of  the  husband,  and  the 
conusee  is  in  by  her  only,  insomuch  that,  if  \  wife  levy  a 
fine  without  the  husbands  concurrence,  and  he  do  not  enter 
during  the  coverture,  it  will  bar  her  after  his  deadi.  3.  That, 
when  a  revocation  of  a  prior  declaration  of  uses  has  taken 
{  45  ]  place,  under  a  power  to  revoke,  and  new  uses  are  declared,  the 
new  declaration  of  uses  makes  part  of  the  fine,  and  is  to  be 
taken  as  the  same  conveyance  with  it,  in  like  manner  as  the 
first  declaration  would  have  been,  if  it  had  not  been  revoked. 
And,  therefore,  if  persons  claiming  under  the  first,  were  to 
be  considered  as  in  of  the  wife's  estate  only,  so  must  those 
claiming  under  the  second.  He  cited  1  Atk.  560,  ex  parte 
Caswell,  Bro.  Abr.  title  Fines  (a),  Roll.  Air.  p.  346  (b), 

Zouch 

-    (a J  PL 33.  (bj  N.'pLl. 
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Zouch  v.  Bamjkld  (c),  Doe,  lessee  of  Odiarne,  v.  White' 
head  (d),  Beckwith's  Case  (e),  Qharnock  v.  Worsley  (f), 
Holland  v.  Jackson  (g),  Mary  Portingtoris  Case  (h), 
Daniel  v.  Vbley  (i),  Cromwell's  Case  (k). 

Lord  Mansfield  said,  the  case  was  so  clear,  that  Ley- 
utter  had  no  occasion  to  reply.  Justice  was  strongly  with 
the  plaintiff.  It  was  true  that  a  fine,  and  the  deed  to  lead 
the  uses,  were  to  he  considered  as  one  conveyance ;  but  as 
Sir  John  Astley  was  a  necessary  party  to  the  second  decla- 
ration of  uses,  by  which  the  estate  was  limited  to  Lord  Tan- 
kerville,  his  Lordship  certainly  claimed  under  him,  within 
the  meaning  of  this  covenant.  Undoubtedly  Sir  John  had 
covenanted  against  his  own  acts,  and  the  new  limitations  w'ere 
created  by  one  of  his  acts. 

Judgment  for  the  plaintiff  [  I  \ 


45 
1778. 

Hu&d 

against 
Fletcher. 


(c)  1  Leon.  82. 

(d)  2  Burr.  70*. 
(t)  2  Co.  56.  b. 

(f)  Cro.  Eliz.  429- 

(g)  Bridgman  75. 


1  Leon.  114. 


(h)  1 1  Co.  43. 
(i)  Sir  IV.  Jones,  138. 
(k)  2  Co.  78. 

[I]  Leicester  meant  to  have  cited. 
Butler  y/^icinnerton.   Palmer  339- 


TrVnder  against  Shirley. 


Tuesday, 
84th  Nov. 


f\S  Monday  the  164  of  November,  Bower  had  obtained  a  Btil  u  t0 1ie  ^ 
"  rule  to  shew  cause,  why  an  exoneretur  should  not  be  charged,  if  the 
entered  on  ihe  bail-piece ;  the .  defendant  having  become  a  ^J?*??  "*" 
peer,  (by  succession  to  his  brother  the  late  Earl  Ferrers.)  The  peerage. 
ground  of  the  motion  was,  that  it  was  no  longer  in  the  power 
of  the  bail  to  surrender  the  principal  [f]. 

Baldwin,  for  the  plaintiff,  now  declared,  that  he  could  not 
shew  any  cause  against  the  rule.  Upon  which  it  was  made 
absolute. 

This  was  said  to  be  the  first  instance  of  the  kind  that  had 
come  before  the  court. 


[f]  So  in  Merrick  v.  Voucher,,  6  T. 
R.  SO.  where  defendant  was  sent  out 
of  the  kingdom  under  the  alien  bill ; 
and  in  Wood  y.  Mitchell,  ib\  247. 
where  defendant  was  under  sentence 
of  transportation  ;  and  in  Lang  ridge 
?.  Flood,  1  Tidd.  152.  where  defend- 


ant became  member  cf  parliament; 
but  the  rule  is  confined  to  cases  where 
the  render  has  become  impossible  by 
the  act  or  law  of  our  own  state,  and 
will  not  be  extended  to  a  detention  by 
a  foreign  potentate.  See  also  Robert- 
son v.  Patterson,  7  East.  407* 


E  3 
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a***,  *i.t     The  KlNG  agaimt  the   Inhabitants    of 


Nov. 


Leigh. 


The  removal  of 
a  feme  covert  is 
evidence  of  the 
husband's  settle- 
ment. 


rpWO  justices  removed  a  married  woman,  and  bef 
•*-  child,  from  Ewell  to  Leigh,  in  the  absence  of  her  hus- 
band. On  an  appeal  this  order  was  quashed  [f  1}.  The 
husband  afterwards  returning  to  Ewell,  he,  together  with  the 
wife  and  child,  were  removed  under  a  new  order  to  heigh; 
which  last  order  the  sessions  confirmed;  but  upon  a  certiorari) 
and  a  rule  to  shew  cause  why  it  should  not  be  quashed,  the 
Solicitor  General  now  gave  it  up,  as  not  to  be  supported  since 
a  late  determination  of  the  same  question*  in  the  case  of 
Rex  v.  Hincksworth  (I)  [13]  [p  2}. 


(l)H.  18  Geo.  3. 

[13]  That  case  was  as  follows: — 
Tiro  justices  removed  Sarah,  calling 
her,  in  the  order,  the  wife  of  Joseph 
Griffin,  and  five  of  her  children,  from 
Cheshunt  to  Hincksworth,  in  the  hus- 
band's absence,  and  without  having 
examined  him.  This  order  was  not 
appealed  from.  The  husband  soon 
after  weut  to  his  wife  and  children 
at  Hincksworth,.  from  whence  they 
were  all  sent  back  under  a  new  order 
to  Cheshunt.  The  parish  of  Cheshunt 
appealed  against  this  order,  and  produ- 
cing the  former  one,  insisted  that  it 
was  conclusive  as  to  the  husband,  as 
well  as  the  wife  and  children.  The 
sessions,  however,  after  hearing  evi- 
dence as  to  Griffin's  settlement,  con- 
firmed the  new  order  as  to  him,  and 
quashed  it  as  to  the  wife  and  children. 
The  wife  then  went  back  with  her 
children,  to  her  husband  at  Cheshunt. 
After  which,  a  third  order  was  made, 
removing  thechildren  again  toChcshunt. 
This  was  likewise  appealed  against, 
And  confirmed  as  to  all,  but  two  of  the 


children  who  were  under  seven  years 
of  age,  as  to  whom  it  was  quashed* 
The  case  had  come  on  in  this  court 
the  term  before,  but  the  first  order 
not  having  been  stated,  on  which  the 
whole  question  turned,  it  was  post- 
poned till  that  order  should  be  brought 
before  the  court.  Bearer  oft  andSfrro- 
ley  now  argued  in  support  of  the  last 
order.  Wallace  and  Thornton  on  the 
other  side.  Lord  Mansfield — The 
pauper  does  net  complain.  There  is 
nothing  in  this  case.  It  is  admitted, 
that  if  they  had  put  into  the  first  or- 
der, that  it  was  the  husband's  settle- 
ment, that  would  have  been  conclu- 
sive, and  the  omission  makes  no  dif- 
ference. The  general  case  is,  that  the 
husband's  settlement  is  the  settlement 
of  the  wife  [f  19].  There  are  some 
special  exceptions;  as  where  the  hus- 
band ib  beyond  sea.  But  the  presump- 
tion is  in  favour  of  the  general  rules 
and  if  this  had  been  the  case  of  an  ex- 
ception, it  ought  to  have  been  stated, 
—The  rule  was  made  absolute  to 
quash  all  the  orders  but  the  first. 


[t  19]  Re*  v-  ***  inhabitants  of  Ealing,  M.  25  Geo.  3. 


[p  l]  But  an  order  quashed  for  want 
of  form  is  not  conclusive  between  the 
parties.  R.  v.  St.  Andrew's,  Holborn, 
6  T.  It.  613. 

[f2]  It  makes  no  difference  that 


the  wife  is  not  described  as  wife.  H.  v. 
Towcester.   Cald.  497.     So  if  she   ist 
described  as  widow,  and  the  husband 
proves  to    have   been   alive.     R.     v» 
Rudgely,  8T.R.620. 

Thobnton 
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Thornton  against  Dallas.  JliVi*** 

o  24ih  Nov. 

ACTION  for  money  bad  and  received.     P/«w.—  1.  The  Though  a  prior 
A  general  issue.— 2.  A  bankruptcy  on  the  10th  of  February  J££^£n£ 
1774. — The  replication  to  the  second  plea  [f  1]  admits  die  oon*nt,  a*e- 
bankruptcy,  and  that  the  plaintiff's  cause  of  action  accrued  J£Jd  b0?krup5t 
before ;  but  the  plaintiff  further  says,  that,  after  the  24th  of  futuVSrJu^un- 
Jme  1732  (m),  and  #  after  the  making  of  the  statute  of  5  £",fDfle*nin 
Geo.  2.  c.  30.  and  before  the  issuing  of  the  commission  of  the  powdve 
bankruptcy   in  the  plea  mentioned,  to  wit,  on  the  6th  of  P*id  ™**r  a* 
November  1754,  the  defendant  was  discharged  as  a  bankrupt,  SSlm.00111" 
and  that  on  die  2d  of  June  1764,  he  was  again  discharged  as  a     •  [  47  ] 
bankrupt,  under  that  act  of  parliament ;  "  and  that  the  estate 
of  him  the  said  defendant,  against  whom  the  said  commission 
was  awarded,  under  which  he  was  declared  and  became  a 
bankrupt,  as  in  the  said  plea  is  mentioned,  hath  not  produced, 
nor  will  produce,  clear  after  all  charges,  sufficient  to  pay  every 
creditor  under  the  said  commission,  fifteen  sliillings  in  the 
pound  for  their  respective  debts ;  to  wit,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid ;  and  this  the  plaintiff  is  ready 
to  verify.    -Wherefore  he  prays  judgment,  and  his  damages  by 
him  sustained,  by  reason  of  the  non-performance  of  die  se- 
veral promises  and  undertakings  in  the  said  declaration  men- 
tioned, to  be  adjudged  to  him,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  fa" — Rejoinder.— 
"  That  the  commission  of  bankruptcy,  under  and  by  virtue  of 
tvhich  the  said  defendant  is,  in  and  by  the  said  plea  pleaded 
b  reply,   supposed  fo  have  been  first  discharged  after  the 
issuing  thereof,  to  wit,  on  the  gfoh  of  April,  in  the  sevetir 
teenth  year  of  the  reign  of  cur  Lord  the  now  King,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid,  by  a  certain 
writ  of  our  said   Lord  the  King  of  supersedeas,   the  date 
whereof  is  the*  same  day  and  year  last-mentioned,  then  and 
there  duly  issued  out  of  the  court  of  our  said  Lord  the  King 
of  his  high  court  of  Chancery,  the  same  court  then  and  still 
being  at  Westminster  in  the  county  of  Middlesex,  under  the 
great  seal  of  Great  Britain,  was,  in  due  manner,  discharged, 
and  superseded." — The  like  supersedeas  to  die  second  com- 
mission 

(m)  5  Geo  2   c.  30.  §  9. 


£f  1]  Vid.  infra  163. 
£4 
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1778.      mission.— Surrejoinder. — That  the   original   writ   in    this 

^,-v— lJ      action  was  sued  out,  on  the  1st  of  November  1776;  and  that 
Thornton    thejifrtf  commission  in  the  replication  mentioned,  was  super- 

against  seded,  on  the  petition  of  the  said  defendant,  by  and  with  the 
Dallas,  consent  of  all  the  creditors  who  proved  debts  under  that  com- 
mission ;  the  second,  in  like  manner;  and  that  the  same  com- 
missions were,  and  each  of  them  was,  superseded,  after  die 
suing  out  the  said  original  writ. — Demurrer,  and  joinder  in 
demurrer. 

Cozcper,  for  the  defendant, — The  question  is,  whether, 
under  the  statute  of  5  Geo.  2.  c.  30.  §  9.  Dallas  is  dis- 
charged by  the  commission  of  bankruptcy,  which  he  has 
pleaded;  or  whether  his  future  effects  remain  liable  ?  There 

[  48  1  are  two  grouud*  made,  why  the  writs  of  supersedeas  should 
not  operate  in  his  favour;—  t.  That  they  were  after  the 
original  writ; — 2.  Because  they  were  obtained  on  the  pe- 
tition of  the  bankrupt,  and  by  die  consent  of  the  creditors. 
As  to  ihejirst,  the  commissions  being  now  superseded,  though 
the  bankrupt  did  not  pay  fifteen  shiltings,  they  are  as  if  they 
never  had  existed ;  and,  as  to  the  second,  I  do  not  understand 
whatdifference  it  makes.  The  Chancellor  has  in  fact  superseded 
them ;  and  it  does  not  appear  what  his  ground  was.  If  they 
are  become  as  nullities,  the  allegation  that  fifteen  shillings  in 
the  pound  were  not  paid,  is  perfectly  nugatory.     The  de- 

%  fendant  cannot  have  the  benefit  of  the  former  commissions. 

He  should  not,  therefore,  be  prejudiced  by  them.  He  cer- 
tainly could  not  plead  his  certificates  under  them.  It  may  be 
said  the  supersedeas  may  be  obtained  by  collusion.  But 
collusion  is  not  to  be  presumed ;  it  should  have  been  pleaded. 
The  probability  is,  that  the  bankrupt  conformed  in  every  thing 
that  was  necessary,  the  creditors  being  satisfied.  I  can  find 
no  case  on  the  subject;  from  whence  I  infer  that  no  such 
claim  has  ever  been  attempted,  where  the  former  commissions 
were  superseded. 

Davenport  for  the  plaintiff, — It  is  under  die  last  bank- 
ruptcy that  the  act  requires  fifteen  shillings  in  the  pound 
to  be  paid,  in  order  to  protect  future  effects.  •  The  de- 
fendant pleads  his  last  bankruptcy.  The  replication  is,  that 
he  became  a  bankrupt  in  1754,  and  again  in  1764.  From 
the  rejoinder  it  appears^  that  he  rested  under  the  bankruptcies 
of  1754  and  1764,  till  1777.  That  he  finds  himself  pressed 
upon,  because  the  statute  says,  unless  you  pay  fifteen  shil- 
lings in  the  pound,  your  future  effects  shall  be  liable.  Upon 
this,  at  the  distance  of  above  twenty  years  from  the  first  of 
the  two  commissions,  he  gets  the  consent  of  his  creditors 
under  those  commissions,  (who  have  no  interest  to  oppose  it,} 
to  their  being  superseded.  He  admits  that  he  was  discharged 
under  the  two  former  commissions.  That  is  sufficient  for  iny 
'purpose ;  for  the  words  of  the  statute  are  express,  that  when 
a  bankrupt  has  been  discharged  under  a  former  commission, 

hia 
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Us  effects  shall  remain  liable,  unless  he  pay  fifteen  shillings 
meter  the  subsequent  commission.  He  admits  that  he  can- 
not now  pay  fifteen  shillings.  The  former  commissions 
are  not  as  if  they  had  never  existed.  Not  only  sales  of 
tymb,  but  even  a  bargain  and  sale  of  lands,  would  stand 
good* 

Lord  Mansfield,-— There  is  nothing  in  mis  case.  The 
only  question  is,  Whether  a  supersedeas  can  make  a  thing 
■ot  to  have  been  done,  which,  in  fact,  has  been  done  ?  The 
defendant  was  discharged  under  the  former  commissions, 
which  is  all  that  need  be  enquired  about.  But  besides,  the 
act  ays,  that  if  a  bankrupt  has  compounded  his  debts,  he 
nut  pay  fifteen  shillings  under  a  subsequent  commission  of 
bankruptcy,  in  order  to  protect  his  future  effects.  Here,  die 
creditors  had  compounded,  [f  2]  if  the  former  bankruptcies 
woe  to  be  considered  as  never  having  existed,  for  they  ac- 
cepted of  the  dividend  in  lieu  of  their  whole  debt. 

Willbs,  and  Ash  hurst,   Justices,  of  the  same  opi- 


Buller,  Justice^ — The  bankrupt  laws  were  made  for  tba 
benefit  of  the  creditors,  not  of  the  bankrupt. 

Judgment  for  the  plaintiff. 


48 

1778. 

Thorntoit 

against 

Dallas. 


[49] 


White  against  Sealy  and  Others. 


Nov. 


THE  defendants  had  entered  into  a  bond,  in  the  penal  Wtaetbeitit* 
A  sum  of  £600  conditioned,  inter  aKa,  for  the  payment  *»*  f<*  p*y- 
pf  a  yearly  rent  of  £570  by  another  person.    TTie  rent  being  STbimd  ITwiy 
in  arrear,  the  bond  was  put  in  suit,  and  judgment  by  default  *  tecurity  to  u» 
obtained  against  the  defendant .    Afterwards  another  action  ^5^#°f  ** 
was  brought  on  the  same  bond,    and  a  second  judgment 
entered  up.    Then  a  third  action  was  commenced,  in  bar  of 
which  the  defendants  pleaded  the  first  judgment,  and  then  ob- 
tained a  rule  to  shew  cause  why  the  second  should  not  be  set 
aside,  with  costs  ;  and  why,  upon  payment  of  the  penalty  and 
costs  of  die  first  action,  the  plaintiff  should  not  acknowledge 
satisfaction,  on  record.    They  stated  in  the  affidavit  on  which 
the  rule  was  granted,  that  they  had  not  pleaded  the  first 
judgment  in  bar  to  the  second  action  by  a  mistake  they  had 
fallen  into,  in  considering  the  second  declaration  when  de- 
livered as  being  the  same,  and  in  the  same  action,  with  the 
first,  and  only  delivered  to  cure  a  mistake  in  the  indorsement 
on  die  other.    The  questions  were ;  1.  Whether  the  bond,  in 

this 


0  2]  Semb.  That  this  is  the  better  mission  operates  against  a  bankrupt 
reason  for  the  decision :  Since  it  has  to  defeat  a  certificate  under  it  Cuuen 
ken  held  that  a  supersedeas  of  a  com*    Bankr.  Lam,  394. 
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I77&      *k  cMe'  was  a  8tatM^DS  security  for  all  the  payments  of  rait 
t_rv-^J,      during  the  term  (which  was  for  twenty-one  year*),  or  oriy  to 
White      *e  amoUfrt  of  the  penal  sum?  2.  Whether,  upon  the  equity 
•gainst      °f  *e  caaef  anc*  die  affidavit  on  the  part  of  the  plaintiff,  it 
S£*i,y,      did  H0*  appear,  that  k  was  the  intention  of  the  parties,  that 
the  sureties  should  be  bound  for  the  rent  during  die  whole 
term,  so  as  to  entitle  the  plaintiff  to 'retain  the  advantage  he 
had  got  by  the  mistake  of  the  defendant? 
The  Solicitor  General  shewed  cause.— Donning  and  Bo&er, 
.        m  support  of  the  rule. 
I  50  J  Buller,  Justice,  at  first,  was  strongly  of  opinion  on  the 

first  point,  (which  had  not  been  made  at  die  bar)  that,  by 
the  statute  of  8  %  g  W.  3.  c.  11.  an  obligee  of  such  a  bond 
as  this,  might,  from  time  to  time,  assign  breaches  and  re- 
cover his  damages,  and  have  execution  for  them,  though  they 
amounted  to  more  than  die  penalty  in  the  bond,  and  that 
the  judgment  would  still  remain  as  a  security  for  all  subsequent 
breaches. 

Ashhtjrst,  Justice, — That  would  be  very  equitable  as 
against  the  lessee,  but  extremely  hard  on  sureties,  who  only 
mean  to  bind  themselves  to  the  extent  of  the  penalty; 

Lord  Mansfield, — 1.  As  the  bond  is  conceived,  are  the 
defendants  liable  for  more  than  the  whole  penalty?  I  think 
not,  upon  die  true  construction  of  the  statute  of  WiUiam, 
the  meaning  of  which  only  was  that  a  plaintiff  should  not, 
upon  every  breach,  be  obliged  to  go  into  a  court  of  equity  to 
have  issues  directed  of  quantum  damnificatus.  2.  is  there 
any  thing  collateral  that  should  make  the  .  sureties  liable  for 
more?  I  see  nothing  in  the  facts  of  the  transaction,  which 
ought  to  have  that  effect  The  slip  in  not  pleading  the  first 
judgment  to  the  second  action,  only  affects  the  costs  of  that 
action,  and  not  the  merits. 

Buller,  Justice,  now  declared  himself  to  be  of  the 
same  opinion  concerning  the    construction    of  the  statute. 

[t*q  ^ 

The 

[t  20]  S.  P.  Braagwin  v.   Perrot,     Church,  B.  R.  E.  28  Geo.  3.  2  Term. 
C.  B.E.18  Geo.  3.  2  Blackst.  11 90.     fop.  388    [rj. 
[O*]  But,  vide  Lord  Londsdale   v. 

sssaasattfeaBAs&ssfiEsssiaasa* 


[r]  In  Lord  Lonsdale  v.  Church,  in  Clarkson,  6  T.  JR.  303,  in  which  was  a 

which  it  was  held  that  a  receiver  was  case  similar  to  Brangwht  v.  Perrot ',  viz. 

liable  on  his  own  bond  (conditioned  to  ,  a  bond  to  indemnify  a  f»ai  ish  against 

account)  beyond  the  amount  of  the  »  bastard  child',  where  the  court  or- 

penalty;  Buller,  Justice,  declared  him-  dercd  a  satisfaction  to  be  entered  on 

self  to  have  been  dissatisfied  with  this  payment  of  penalty  and  costs,  Lord 

case:  and  adds  as  a  reason  why  it  Kenyon  intimated  great  doubts  of  the 

was  not  moved  again,  that  it  was  the  propriety  of    the    decision  in  Lord 

case  of  a  surety.     But  in  Wilde  v.  Lansdak  v.  Church 
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The  rule  made  absolute,  but  without  costs;  some  drain*-  1778. 
stances  appearing  which  satisfied  the  court,  that  the  lessor  Wv0" 
vis  misled  by  the  sureties,  with  respect  to  the  smallness  of  Whits 
tbcpenalty.  against 

Sealy. 


Doe,  Lessee  of  Simpson,  against  Butcher.    'S^f^9  *** 

TER  FAISE  Newton,  bang  seised  in  fee  of  the  lands  in  AIS?a1^lll- 
"  question,    devised  them  to  Sir  Michael  Newton,    for  3«-mJ!,  canaot 
fife,  remainder  to    trustees  to  preserve  contingent  remain-  ^^L^J1" 
dera,  remainder  to  the  first  and  other  sons  of  Sir  Michael  ^f^twat^ 
titwton  in  tail-male,  remainder   to  the  lessor  of  the  plain-  iD*Jj£  ***** , 
tiff  for  life,  remainder  to  his  first  and  other  sons  in  tail-  povea*atr«IUr 
male,  with  divers  remainders  over.    Jervaise  Newton  died  fi  *nxm*  w** 
in  1728.      Sir  Michael  Newton  being  seised  of  the  lands  in  top0"*"**** 
question  by  virtue  of  the  devise  aforesaid,  by  indenture  of 
lease  dated  the  2d  of  September  1731,  in  consideration  of      [  51  ] 
£192  demised  them  to  the  defendant,  for  the  term  of  99 
jeais,  if  the  defendant,  John  Shirburne,  and  William  La** 
buy,  or  either  of  them,  should  so  long  live.     Sir  Michael 
Newton  died  in  1743,   without  issue  male;   and,    on   has 
death,  the  lessor  of  die  plaintiff  entered  on  the  premises, 
and  was  seised  thereof  for  his  life.     John  Shirburne  died  in 
1767.    And  afterwards  the  lessor  of  the  plaintiff,  by  in* 
denture  of  lease  dated  the  30th  of  June  1767,  for  the  con- 
sideration of  £30  demised  the  lands  in  question  to  the  de- 
fendant, from  and  after  the  deaths  of  die  defendant,  and 
William  Lasbury,  for  the  term  of  99  years,  if  John  Griffin 
should  so  long  live.    Some  time  afterwards  William  Lcs- 
bwy&ed,   and  thereupon,  the  lessor  of    the  plaintiff,    by 
indenture   of  lease  dated  the  29th  of  November  1769,  in 
consideration  of  the  sum  of  £30  demised  the  lands  in  ques- 
tion to  the  defendant,  for  another  term  of  99  years,  from 
and  after  the  deaths  of  the  defendant  and  John  Griffin,  if 
William  Wright  should  so  long  live.    The  defendant  paid 
Us  rent  to  Sk  Michael  Newton  during  his  life,  and  after 
his  death  to  the  lessor  of  the  plaintiff  until  several  yean 
after  the  granting  of  the  last-mentioned  lease,  and  also  paid  a 
heriot  to   the  lessor  of  the  plaintiff,  on  the  death  of  John. 
Shirburne,  and  another  heriot  on  the  death  of  William  Las- 
bury.    The  lessor  of  the  plaintiff  from  time  to  time  sum* 

moned 


[f]  In  Doe  v.  Archer,  IB.  Sp  P.  subject  to  the  same  (thedeedi,  both  of 

531.  the  court  decided  the  same  point  sale  and  mortgage,  referring  to  tha  least 

Where  the  remainder-man  bad  received  as  a  valid  lease,)  and  the  mortgagee 

nent,  and  sold  the  premises  subject  to  the  also  had  received  rent. 
lease,  and  the  purchaser  had  mortgaged, 
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1778.       inoned  the  defendant  as  his  tenant  io  do  suit  and  service 

c^-vr*J      &t  his  manor,  court.    The  defendant,  after  the  death  of  Sir 
Doe         Michael  Newton,  laid  out  considerable  sums  of  money,  in 

against  improving  the  lands.  Tlie  lessor  of  the  plaintiff  never  ques- 
Butciier.  tioned  the  validity  of  the  lease  granted  by  Sir  Michael  Netty 
ton,  and  the  defendant  had  no  notice  of  the  defect  of  title 
of  Sir  Michael  Newton  to  grant  the  lease,  not  being  ap- 
prized of  any  such  defect,  till  about  four  years  before 
bringing  the  present  ejectment,  when,  an  objection  being 
made  by  the  remainder-man  to  die  power  of  Sir  Michael 
Newton,  and  of  the  lessor  of  the  plaintiff,  of  granting  leases 
for  a  longer  time  than  their  own  lives  respectively,  the 
lessor  of  die  plaintiff  offered  the  defendant  to  pay  him  back 
the  consideration-money  of  the  respective  leases  granted  by 
him,  provided  the  defendant  would  account  with  him  for 
the  rents  and  profits  received  by  the  defendant  from  the 
time  of  the  death  of  Sir  Michael  Newton,  deducting  what 
he  had  laid  out  on  improvements;  but  the  defendant  re- 
fusing to  accede  to  this  proposal,  the  lessor  of  the  plaintiff 
gave  him  proper  notice  to  quit  the  premises  before  bringing 
the  ejectment.  Reversionary  leases  of  the  same  nature  as 
those  above  stated,  are  usually  made  in  the  Western  counties 

[  <52  ]  of  England,  to  commence  not  only  from  the  deaths  of 
the  persons  named  in  the  lease  in  possession,  but  also 
from  the  end,  or  other  sooner  determination,  of  the  lease  in 
possession. 

On  a  special  case  from  the  Western  circuit,  stating  the 
facts  as  above  set  forth,  the  question  was,  Whether  the 
original  lease  to  the  defendant  was  affirmed  by  any  of  the 
acts  of  the  lessor  of  the  plaintiff,  after  the  death  of  the  tenant 
for  life? 

On  Tuesday,  the  24th  of  November,  this  question  came 
on  to  be  argued  by  Gould  for  the  plaintiff,  and  Heath,  Ser- 
jeant, for  die  defendant. 

For  the  plaintiff  it  was  contended,  that,  the  lease  having 
become  absolutely  void  on  the  death  of  Sir  Michael  Newton, 
none  of  the  acts  done  by  die  lessor  of  die  plaintiff  could 
re-establish  it.  That  this  could  not  have  been  done,  even 
by  the  most  formal  deed  of  confirmation,  which  could  only 
operate  on  a  voidable  lease,  not  on  one  absolutely  void. 
For  this,  a  late  case  of  Goodright  v.  Humphrys,  in  the  JEx- 
chequer,  was  relied  on,  as  directly  in  point  [14].    Although 

the 

fl4]  Goodright,  Lessee  of  Wynne,  first  and  other  sons  and  daughters,  sue* 

v.  Humphreys,  came  on,  in  the  court  cessively,  and  with  power  to  her  to 

of  Exchequer,  in  the  form  of  a  special  lease  for  21  years  in  possession,  and 

case,  which  stated ;  That  Jane,  Lady  not  in  reversion,    intermarried  with 

Bulkeley,  having  been  tenant  far  life,-  Edward  Williams,  who,  without  her 

with  remainders  over  in  tail  to  her  concurrence,  demised  to  the  defendant* 

to 
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the  receipts  of  rent,  in  the  present  case,  have  been  for  'a       177$. 
longer  time  than  m  the  other,  that  circumstance  can  make       u*-v»o 
ao  difference.      The  reversionary  leases  cannot  affect   the        x>oe 
tide  of  die  lessor  of  the  plaintiff  to  recover,  because  the       against 
event  on  which  the  first  of  them  is  to  commence,  has  not    Butcher. 
happened,  for  it  is  to  take  effect,  not  on  the  determina- 
tion of  the  former,  but  after  the  death  of  the  defendant ; 
Rector  of  Cheddingtons  Case  (q),    2  Fitzh.  Abr.  161.  fe 
l/juf.306. 

For  the  defendant,  it  was  said,  that  the  distinction    in 
the  books   between  void  and  voidable  was  founded  on  mis- 
taken reasoning.     Upon  similar  reasoning,  it  was  formerly 
odd,  that  a  lease  made  to  commence/rom  the  day  of  the  date 
must  be  a  reversionary  lease,  and   therefore  void  under  a       [  53  ] 
power  to  grant  leases  only  in  possession;  but,  in  a  late  de- 
cnion  of  this  court,    good  sense  prevailed  over  authority, 
and  it  was  determined,  that  such  a  lease  might  be  consi- 
dered as  not  excluding  the  day  of  the, date,  if  such  appeared 
to  have  been  the  intention  of  the  parties  [15].      In  like 
manner,  the  old  notion,  that  there  could  not  be  cross  re- 
mainders by  implication  between  more  than  two,  has  been 
exploded,  as  contrary  to  sound  reasoning  [16].    The  court 

always 

to  hold  from  the  Feast  of  the  Annunci-  (q )  M .  40  £  4 1  Eliz.  B.  JL 1  Co.  1 53. 

ation  then  next  to  come,  for  99  years,  [15]  Pugh  v.  The  Duke  of  Leeds  and 

determinable    on   three  lives. — That  another,  M.  'l  8  Geo.  3.  an  issue  out  of 

the  lessor  died,  and  afterwards  Lady  Chancery,  tried  at  Shrewsbury y  and  a 

Btdkeley  died,  leaving  Jane,  her  eldest  case  reserved,  which  stated  a  power  to 

daughter,  tenant  in  tail ;  who  suffered  grant  leases  in  possession  only,  and  not 

a  recovery,  and  afterwards  manned  the  in  reversion.     The  lease   in  question 

lessor  of  the  plaintiff. — That  Edward  was  to  commence  "  from  the  day  of 

Williams  received  the    rent  reserved  "  the  date  thereof." — Lord  Mansfield* 

during  his  life. — That,  after  his  death,  in  a  long  argument,  in  which  he  dis- 

his  widow,  in  like  manner,  received  cussed  minutely  all  the  cases  on  the 

the  rent,    and  granted  receipts. — That  subject,  delivered  his  opinion,  that  the 

the  daughter  also  received  the  rent  till  words  "  from  the  day  of  the  date" 

her  marriage,  and  her  husband  for  some  might  be  construed  to  include  that  day, 

time  after  the  marriage,  and  thatacoun-  and  that  the  lease  was  good ;  and  As- 

terpart  of  the  lease  was  found  in  hispos-  ton,  Willes,  and  Ashhurst,  Justices, 

session. — The  court  were  of  opinion,  concurred  [f  22]. 

that  the  lease  was  void,    and  gave  [16]  The  cases  of  Doe,  Lessee  of 

judgment  for  the  plaintiff.  Bur* 


[|22]  Since  reported,  Cowp.  714.  [«>] 

[<£>]  For  an  instance  where  "front*  was  held  to  be  exclusive,  vide 
Hex  v.  GamHngay,  B.  R.  H.  30  Geo.  3.  3  Term.  Rep.  513.  The  4  days  al- 
lowed in  B.  R.  for  pleading  in  abatement,  axe  both  inclusive.  Jennitigs  v. 
W»,  B.  *.  T.  26  Geo.  3.     1  Term  Rep.  277- 
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1778.       always  inclines  to  support,  rather  than  destroy,  grants  ana* 

\_x-[w-^j      leases.    The  lessor  of  the  plaintiff  in  this  case,  will  not  be 

qoe         suffered  to  say  he  was  ignorant  of  the  defect  in  Sir  Michad 

against       Newton's  power  to  grant  leases,  because,  as  he  took  under 

Butcher.    Ate  will,  as  well  as  Sir  Michael,  he  must  be  presumed  to  have 

known  the  limitations  contained  in  it 

Lord  Mansfield,  on  the  argument,  seemed  inclined  to 
support  die  lease.  He  said,  there  could  be  no  confirmation 
of  a  thing  absolutely  void  [+  21],  but  that  the  acts  of  the 
lessor  of  the  plaintiff  might  operate  as  a  new  grant  [17]. 
However  he  desired  it  might  stand  over;  and  now,  just 
before  the  rising  of  the  court,  his  lordship  delivered  the  opi- 
nion of  the  court  very  shortly,  in  favour  of  the  lessor  of  the 
plaintiff.  He  said,  there  did  not  appear  to  have  been  any 
intention,  either  to  confirm  die  old  lease,  or  to  grant  a  new 
[  54  ]       one.    Both  die  lessor  of  the  plaintiff  and  the  defendant  had 

proceeded 


Burden  v.  Bvroille,  E.  13  "Geo.  3. 
Wright  v.  Lord  Cadogan,  Hojford,  and 
others,  (being  a  case  out  of  Chancery) 
E.  14  Geo.  3.  [t  23],  Perry  and 
another  v.  White,  Lessee  of  Bertie, 
(which  was  a  writ  of  error  from  B. 
R.  in  Ireland;  E.  18  Geo.  3.  [f  24], 
*nd  Pkipard  v.  Mansfield,  E.  18  Geo. 
3,  [f  25],  were  all  cases  in  this  court, 
on  cross  remainders,  by  implication, 
between  more  than  two ;  and  the  ge- 
neral principle  established  by  them 
all,  is,  that,  between  two,  the  pre- 
sumption is  in  favour  of,  between 
more  than  two,  against  cross  re- 
mainders; but  that,  by  necessary 
implication,  they  may  be  raised  be- 
tween more  than  two,  as  well  as  by 
express  words, 

[t  21]  Co.  Litt.  295.  b. 

[17]  In  the  case  of  Goodright, 
Jjasee  of  Carter,  v.  Strathan9  which 
was  determined  in  this  court,  in  M. 
15  Geo.  3.  "but.  was  not  cited  on  the 
present  occasion,  a  mortgage,  in  the 
form  of  a  lease,  was  granted,  of  a 
feme  covert's  estate,  by  the  husband 
and  wife.  Aftex  the  husband's  death, 
the  deed  being  in  the  hands  of  the 


mortgagee,  the  widow  had  directed 
the  tenants  in  possession  to  attorn  to 
the  mortgagee,  had  settled  with  him 
for  the  balance  of  the  rents,  stiling 
him  mortgagee,  and  had  not  ques- 
tioned his  possession  for  a  consider- 
able number  of  years.  Lord  Mans* 
field  said,  in  delivering  the  judg- 
ment of  the  court,  that  they  were 
all  of  opinion,  that  the  conveyance 
in  this  case,  though  in  the  form  of 
a  lease,  was,  in  substance,  a  mort- 
gage, and,  not  being  within  the  rea- 
son for  which  leases  by  a  feme 
covert  are  held  to  be  only  void- 
able, was  absolutely  void,  on  the 
death  of  the  husband ;  but  that  the 
acts  done  by  the  widow,  the  deed 
being  in  possession  of  the  mortgagee, 
were  tantamount  to  a  re-delivery, 
which,  without  a  re-execution,  is 
equivalent  to  a  new  grant.  The 
authorities  on  which  he  said  the 
court  relied  were,  Perkins,  sect* 
154,  and  the  year-books  there 
cited.  Co.  Litt.  36.  a.  2  Roll. 
Abr.  26. — The  question  came  before 
the  court,  on  a  motion  for  a  new 
trial  [f  27]. 


(t  23]  Since  reported,  Coup.  31. 
f  24]  Since  reported,  Cowp.  777* 


ft  25]  Since  reported,  Cowp.  *ffff. 
f  27  J  Since  reported,  Cowp,  201. 
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proceeded  under  a  mistake,  and  had  supposed  the  original 

ktfetobegoocL  _ 

T^  posica  to  bt^kwend  to  1bepbui^[i  ^6].  Dox 

against 
BuTcan*. 

[f  26]  Jenkins*  Lessee  of  Yate,  t.  not  have  been    relieved  in  equity  ? 

Owe*,  B.  it  M.  17  G«>.  3.     Cowj*.  Fide  Stiles  v.  C0U7WT.  Caac.  8  March 

4*2.  &P.    But  Qm.  whether  the  de-  17*8.     3  Atk.  69*. 
feodaat,  in  the  present  case,   might 
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jucrfty,  26*  Milford  against  Mayor. 


If  »  bill  of  ex 
change  U  not  ao 


c    (\S  a  rule  to  shew  cause  why  the  defendant  should  not 
™*£~ "J*?0"  **  dis<*ai8ed-     *n»  ground  was,    that  by  the    affi- 

vmiie  !£<»&*  da^t  on  which  he  was  held  to  bail,  it  was  sworn  "  that 
yiuttbe  "  he  was  indebted  to  the  plaintiff  as  indorsee  of  a  bill  of 

JS  toe  wh£  it  "  exchange,"  but  that  the  bill  in  fact  was  not  yet  due.  The 
{.•«ade  payable  defendant  was  die  drawer  of  the  bill,  and  the  drawee  had  re- 
™  *  fused  to  accept  it. 

Buller, 

[r  1]  Ace.  Bishop  v  Young,  2B.Sf  cided  that  under  the  same   circum- 

P.  83.  stances  an  action  lies  by  the  indorsee 

Adm.  Campbell  t.  French,  6  T.  JR.  against  the  indorser  on  the  authority 

200.  of    this  case  and  the  several    cases 

Dutton  v.  Solomonson,  3  B.  A?  P.  there  referred  to,  which  consider  each 

582.    Potter  v.  Brown,  5  East9  124.  indorser  as  a  new  drawer.      3    Ea$U 

In  BallingalU  v.  Glotter,  it  was  de-  481. 
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Bullbr,  Justice,— It  is  settled,  that,  if  a  bill  of  ex- 
change is  not  accepted,  an  action  on  the  bill  will  lie  immedi- 
ately against  the  drawer,  although  the  time  of  payment  is  not 
come.  This  I  remember  to  have  been  determined  in  the 
year  1765,  in  a  cause  in  which  Sir  Fletcher  Norton  was 
counsel  for  the  defendant  (a).  The  reason  is  this,  as  J^ord 
Mansfield  said  in  that  case,  that  what  the  drawer  had  un- 
dertaken has  not  been  performed,  the  drawee  not  having 
given  him  the  credit  which  was  the  ground  of  the  contract. 
Tnere  have  been  a  great  many  actions  of  the  same  sort,  since 
that  time. 

Willes,  and  Ash  hurst,  Justices,  of  the  same  opi- 
nion [f  28]. 

Lord  Mansfield  absent 

The  rule  discharged. 
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Ml  L FORD 

against 
Mayor. 


(*)  Bright  v.  Purrier,  Law  of  Ni. 
Pn.269.  Ed.  1775. 

[t  28]  In  Macarty  v.  Barrow, 
B.R.E.6  Geo.  2.  2  Str.  940,  the  de- 
fendant having  drawn  bills  on  Spain, 
which  were  afterwards  protested  for 
aon-acceptance,  became  a  bankrupt 
before  they  were  returned,  and,  being 


arrested,  he  was  discharged  upon  mo- 
tion, on  the  ground  that  it  was  a  debt 
contracted  before  the  bankruptcy,  and 
at  the  very  instant  when  the  bills  were 
drawn;  2  Str.  9+9;  and,  more  fully 
and  accurately,  from  a  note  supplied 
by  Wilmot,  Chief  Justice,  in  3  Wils. 
17  [f  2]. 


Kinnersley  against  Orpe  and  Others. 

TN  an  action  of  trespass,  for  fishing  in  the  plaintiff's 
•*•  fishery,  in  part  of  the  river  Dove,  which  was  tried,  at 
the  last  assizes,  at  Stafford,  before  Skynner,  Chief  Baron, 
ft  verdict  was  found  for  the  plaintiff,  upon  which  a  rule 
was  obtained  to  shew  cause  why  there  should  not  be  a  new 
trial.  The  plaintiff  had  declared  upon  a  several  fishery,  but 
was  not  owner  of  the  soil,  and  the  defendants  having 
pleaded  the  general  issue,  and  also  several  justifications,  as 
servants  to  William  Cotton,  the  first  plea  in  which  Cotton 
was  mentioned  had  called  him  the  satd  William  Cotton,  al- 
though his  name  had  not  before  appeared  on  the  record. 
At  the  trial,  the  plaintiff's  counsel  were  unwilling  to  risk 

the 


Tuesday,  26th 
Jan. 

On  a  proviso  in 
a  Duchy-lease,- 
that  it  shall  be 
enrolled  with  the 
auditor,— Ihe 
certificate  of  the 
auditor  on  the 
margin  is  suffi- 
cient evidence  of 
the  enrollment— 
Undrr  leases  are 
not  within  pro* 
visoes  concern- 
ing  alignments. 


[?2]  The  same  point  was  ruled  in 
Storey  v.  Barns,  7  East.  435  ;  in  a  case 
where  the  bill  had  been  accepted,  and 
was  not  refused  payment  by  the  ac- 
ceptor till  after  the  bankruptcy,  on  the 
express  words  of  7  G.  I.e.  31.:  Lord 

Vou  I. 


EUenborough  expressing  doubts  of  the 
principle  that  drawing  the  bill  creates 
the  debt,  on  which  Macarty  v.  Barrow, 
was  decided.  Another  report  of 
Macarty  v.  Barrow  is  given  by  Mr. 
East  in  a  note. 
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1119.       ^*e  case  on  ^e  P°*nt>  ^'hich  seems  still  not  quite  settled, 
^^!       whether  a  person  who  has  an  exclusive  right  of  fishery,  but 
Kinners-    without  the'  soil,  can  declare  on  a  several  fishery.    The  de- 
LBY         fendants,  on  the  other  hand,  could  not  have  availed  them- 
against       selves  of  their  special  pleas,  on  account  of  the  mistake  just 
Orpe.       mentioned.    It  was,  therefore,  agreed  that  the  cause  should 
be  tried,'  as  if  there  had  been  a  count  on  a  free  fishery,  and 
as  if  the  pleas  had  been  amended ;  and  that,  next  term,  the 
pleadings  should  be  so  amended  by  consent.    The  plaintiff 
derived  his  title,  under  a  lease  dated  in   1753,  from  the 
Duchy  of  Lancaster,  in  which  there  was  a  proviso,  that  the 
lease,  and  all  assignments  thereof,  should  be  enrolled  within 
three  months  from  the  date,  with  the  auditor  of  die  Dachy, 
or  otherwise  should  become  void.    The  original  lessee  made 
a  lease,  in  1777,  to  the  plaintiff,  for  a  term  somewhat  less 
than  what  remained  unexpired  of  the  original  term.      To 
prove  the  enrollment  of  the  lease  of  1753,  a  memoran- 
dum, or  certificate,  on  the  margin  of  the  lease,  was  read, 
signed  "  Peregrine  Fury,  'Auditor."    No  evidence  of  the 
enrollment  of  the  second  lease  of  1777  was  offered.     The 
plaintiff  had  paid  the  rent  to  the  Duchy,  up  to  the  time  of 
the  trial. 

Counsel  for  the  plaintiff  Adair,  Serjeant,  Howorth,  and 
Cowper,  (and,  at  the  trial,  Kent/on.) — For  the  defendants, 
Bearcroft,.  Dunning,  and  Bower. 

The  application  for  a  new  trial  was  made  on  four 
grounds,  viz.  1.  Because  the  verdict  was  against  the 
f  57  1  weight  of  evidence  produced  at  the  trial.  £.  Because  the 
defendants  had  been  surprised  by  evidence,  which  they  now 
offered  affidavits  to  contradict.  3.  Because  there  was  not 
legal  evidence  of  the  enrollment  of  the  first  lease,  or  that  an 
office-copy  of  the  enrollment  ought, to  have  been  produced 
4.  Because  the  second  lease  was  an  assignment,  and  not 
having  been  enrolled  was  void.  \ 

Lord  Mansfield  absent. 

The  court  immediately  disposed  of  the  two  first  grounds. 
They  said  it  did  not  appear  from  the  report,  that  the  ver- 
dict was  against  the  weight  of  evidence.  No  surprise  was 
stated  by  the  judge,  and  the  evidence  now  offered  to  be  laid 
before  the  court  by  affidavit,  might  have  been  produced  at 
the  trial.  On  the  third  and  fourth  points,  the  three  judges 
present  delivered  their  opinions  to  the  following  effect. 

Willes, ^Justice, — The  memorandum  oh  the  margin  is 
the  certificate  of  the  proper  officer,  not  of  a  private  person, 
as  has  been  contended  at  the  bar.  I  cannot  distinguish  be- 
tween this  case  and  that  of  a  bargain  and  sale,  where  the 
indorsement  on  the  back  of  die  deed  by  the  proper  officer 
is  always  received  as  evidence  of  the  enrollment.  This  case 
too  is  fortified  by  the  circumstance  of  long  possession  under 

the 
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Ac  lease.  At  any  rate,  third  persons  cannot  avail  diem 
tebes  of  a  forfeiture  of  this  sort;  but  f  think  the  en- 
roBment  is  sufficiently  proved  if  it  were  against  the  grantor. 
Besides,  the  lease  is  admitted,  for  it  is  stated  in  the  plead- 
ing and  not  traversed  [1].  The  case  of  Crusoe,  Lessee  of 
Bkncoe  v.  Bugby  (b),  which  has  been  cited  at  the  bar,  is 
conclusive  to  prove  that  the  second  lease,  being  for  a  shorter 
tine  than  what  remained  of  the  first  term,  is  not  an  assign- 
ment, but  an  under-lease. 

Asuhurst,  Justice, — I  am  of  the  same  opinion.  The 
case  in  the  Common  Pleas  is  decisive  of  the  point  as  to  the 
assignment  [3>].  And  I  think  the  memorandum  is  suffi- 
cient evidence  of  the  enrollment.  For  what  other  purpose 
nat  it  made?  But,  on  the  other  ground,  I  do  not  think  it 
competent  to  a  third  person,  a  wrong-doer,  to  take  advantage 
of  a  defect  which  the  grantor  has  waved;  for  the  rent  has 
tan  received  up  to  this  time  [f  29]. 

Bull  br,  Justice,  I  think  the  lease,  with  the  certificate 
under  the  hand  of  its  own  officer,  would  bind  the  crown 
itself.  The  proviso  is — u  That  it  shall  be  enrolled  with  the 
"  auditor."  I  cannot  distinguish  this  case  from  that  of  a  bar- 
pin  and  sale.    The  act  of  parliament  (b)  in  that  case,  does 

not 
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KlNHERS-. 
LET. 

against 
Orpe. 


[  53  ] 


[1]  Infra  58.     Note  [l]. 

(b)  T.  C.  B.  11  Geo.  3.  3  Wib. 
234.  since  reported  in  2  Blacks t.  766. 

[<&»]  In  that  case  the  words  were, 
that  the  lessee,  "  his  executors  or  ad- 
ministrators, shall  not,  at  any  time  or 
times  during  this  demise,  assign,  trans- 
fer, or  set  over  or  otherwise  do  or  put 
sway  this  present  indenture  of  demise, 
or  the  premises  hereby  demised,  or 
any  part  thereof."  But  where  the 
words  of  a  proviso  were,  that  the  lease 
should  become  void,  in  case  the  lessee. 
his  executors  or  administrators,  shall, 
at  and  during  the  said  term,  set,  let, 
or  assign  over,  the  said  hereby-de- 
Biised  messuage  or  dwelling-house,  or 
any  part  thereof,  a  demise  by  the 
lessee's  administratrix,  for  a  term 
which  fell  a  day  short  of  the  expiration 
of  the  original  lease,  was  held  to 
he  within  the  meaning  of  the  proviso. 
Bacy    Lessee   of  Gregson,   v.  Har- 


rison, B.  R.  E.  28  Geo.  3.  2  Term 
Rep.  425.  , 

[t  30]  It  should  seem  that  the  ac- 
ceptance of  the  rent  by  the  grantor, 
would  not  have  been  a  waver  of  the 
forfeiture  in  this  case,  as  between  him 
and  the  grantee. — "  It  is  to  be  ob* 
"  served,  where  the  estate  or*  lease  is, 
4<  ipso  facto,  void,  by  the  condition  or 
"  limitation,  no  acceptance  of  rent 
"  afterwards  can  make  it  to  have  a 
"  continuance ;  otherwise  it  is  of  an 
"  estate  or  leas>>  voidable  by  entry;0 — 
Co.  Littl.  215.  a.  S?  cites  Browning  v. 
Beston,  B.  R.  2  Sf  3  Ph.  %  M. 
Plowd.  J  31,  where  it  was  so  laid  down, 
in  argument,  by  Ramsey,  ibid.  136* 
But  it  was  so  resolved  in  Pennant's 
Case,  B.  R.  T.  38  El.  3  Co.  64.  b.  $ 
in  Finch  v.  Throgntorton,  Scacc.  33 
Eliz.  Cro.  EL  220  [p  l]. 

(b)  27  H.  8.  c.  16. 


[f  ll  Vid.  Doe  v.  Butcher,  ante  50* 
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1  770       not  Prov^e  *at  ^e  indorsement  bv  the  officer,  shall  be  evi~ 

*     'y#      dence  of  the  enrollment,  and  yet  it  is  constantly  admitted. 

1^""V"*J       Besides,  the  lease  is  stated  .in  the  replication,  and,  there- 

Kinners-    fore^  although  there  is  a  protestando  against  it  by  the  de- 

gEjT't       fendants,    it  is    admitted   as  to  this  cause  [1].       On  the 

Orpe        other  point,   the  case  in  the  Common  Pleas  is  a  direct 

authority  (c). 

The  rule  discharged. 


[1]    Qtr.  As   there  was  a  plea  of        (c)  Vide  Holford  v.  Hatch,  E.  19 
not  guilty,  which  put  the  plaintiff  on     Geo.  3.  Infra,  1 74. 
proving  all  his  title  [f  2]. 


Frid*,29th       Chandler  against  Roberts  and  Another, 
Jaa:  Bail  of  White. 


To  a  plea  to  a 
•ci.  fa.  against 
bail,  that  the 


A     Scire  facias  on  a  recognizance  of  bail. — The  defendants 
«"■  plead,  that  the  principal,  before  the  issuing  of  the  said 
principal  died      writ  6f  scire  facias,  and  before  the  return  of  any  capias  ad 
™™y*.T?  sati faciendum,    to  wit,  on  the  first  day  of  May  1778,   at 
replication  ita-     Westminster  aforesaid,  died.     Replication  .—That  the  several 
ca^sa*  Sid  thllt"  promises  and  undertakings  mentioned  in  the  said  declara- 
tive principal  was  tion  whereon  the  judgment  aforesaid  was  recovered,    were, 
tu^^thlTtcaT     **  *e  ^d  declaration,  alleged  to  be  made  in  Middlesex, 
ta. ought tocon-  and  that,  after  the   recovery  of  the  said  judgment  in  the 
elude  to  the*       ^jj  Wfjt  Qf  ^re  facias  mentioned,  against  the  said  John 
White,  and  before  the  suing  forth  the  said  writ  of  scire  Jacias, 
to  wit,  on  the  6th  day  of  May,  in  the  eighteenth  year   ot 
the  reign  of  our  Lord  the  now  King,  the  plaintiff  sued  and 

Erosecuted  out  of  the  court  of  our  Lord  the  now  King, 
efore  the  King  himself,  the  said  court  then  and  still  being 
held  at  Westminster  in  the  county  of  Middlesex,  a  certain 
writ  of  our  said  Lord  the  now  King,  of  capias  ad  satisfa- 
ciendum, of  and  upon  the  said  judgment,  directed  to  the 
then  sheriff  of  Middlesex,  by  which  said  writ,  our  said 
Lord  the  King  commanded  the  said  then  sheriff  of  Middle* 
sex,  that  he  should  take  the  said  John,  if  he  should  be 
£  59  ]  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he 
might  have  his  body  before  our  said  Lord  the  King  at  West- 
minster, on  Wednesday  next,  after  one  month  from  the  day 

.     of 


[f2]  The  Judges  must  have  considered  that  on  the  general  issue  pos- 


session  would  have  been  sufficient 
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at  Easter,  then  next  coming,  to  satisfy  the  said  plaintiff,  1779. 
die  said  £30  the  damages,  costs,  and  charges  aforesaid,  in  wyw 
form  aforesaid  recovered,  and  that  the  said  then  sheriff  Chandleb, 
drnild  have  there  then  that  writ,  which  said  writ,  after-  against 
wards,  and  before  the  return  thereof,  to  wit,  on  the  10th  Robert's. 
day  of  May,  in  the  eighteenth  year  aforesaid,  at  Westminr 
iter  aforesaid,  was  delivered  to  Robert  Peckham  and  Rich~ 
ard  Clarke,  so  being  sheriff  of  Middlesex  aforesaid,  to  be 
executed  in  due  form  of  law,  at  which  day,  before  die  said 
Lord  die  King  at  Westminster,  came  the  said  plaintiff,  in 
his  proper  person,  and  the  aforesaid  then  sheriff  of  Middle- 
sex, to  wit,  the  said  Robert  Peckham  and  Richard  Clarke, 
returned  on  the  said  writ,  to  our  Lord  the  King  at  West- 
winter  aforesaid,  that,  the  said  John  was  not  found  in  his 
haiHwkk,  as  by  the  said  writ,  and  the  return  thereof,  duly 
fled  and  remaining  of  record  in  the  said  court  of  our  said 
Lord  the  now  King,  before  the  King  himself  at  Westminster 
aforesaid,  more  fully  appears ;  and  the  said  plaintiff  further 
says,  that  the  said  John,  at  the  respective  times  of  the 
snug  out  of  the  said  writ  of  capias  ad  satisfaciendum,  and 
of  the  return,  and  of  filing  the  same,  was  and  still  is  living, 
and  in  full  life,  to  wit,  at  Westminster  aforesaid,  and  this  he  is 
ready  to  verify,  wherefore  he  prays  judgment,  &c.  To 
this  replication,  die  defendants  demur  specially,  "  because 
"  the  said  replication  concludes  with  a  verification,  and  not 
u  to  the  country r 

Morgan,  for  the    defendant,    admitted,   that    this    had 
been  the  usual  form,  till  1771,  but  he  relied  on  the  case  of 
Mather  v.  Cormick,  Bail  of  Collins,   T.  1 1  Geo.  3.   and 
Brian  v.  Thorn,  Bail  of  Boss,  M.  14  Geo.  3.   both  in  this 
court,  and  in  both  of  which  the  replication  having  concluded 
with  a  verification,  and  having  been  demurred  to,  the  court 
recommended  to  the  plaintiff's  counsel  to  move  for  leave  to 
amend.     He  also  cited  IJanna  v.  Bristow,  Bail  of  Rei/ly, 
11.  17  Geo.  3.  in  this  court,  where  the  replication  having 
concluded  to  the  country,  upon  a  demurrer  there  was  judg- 
ment for  the  plaintiff  (without  argument),    and  a  writ  of 
error  brought,  but  not  proceeded  on.      He  said,   he  sup. 
posed  there  would  be  three  points  made  in  support  of  the 
verification  in    the  replication,— -1.  That  new   matter   had 
been  introduced,  which  the  defendant  ought  to  have   ah 
opportunity  of  answering.— 2.  That  matter  of  record,  viz,       9 
the  writ,  was  stated,  which  could  not  be  tried  by  a  jury, 
«nd  yet  a  conclusion  to  the  country  would  have  put  that      [  60  ] 
in  issue.— 3.  That  it  contained  several  distinct  facts.     As 
to  the  first,  he  contended  that  the  new  matter  was  only  in- 
ducement, which  could  not  be  traversed.    That  the  replica- 
tion denied  the  whole  plea,  and,  therefore,  ought  to  con- 
clude to  the  country.     That,  if  it  did  not,  it  was  bad  in 
>;  5  Com.  Dig.  96.  2.  Leo.  81.  8  Co.  67.  Latch. 
F3  111  Hardr* 


GO 
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1776.      111..  Hardr.  6Q.  70.  Cro.  Jac.  588.     As  to  Ac  second,  he 
u«v^j      said  that  the  reasons  on  which  records  were  not  to  be  tried 
Chandler  by  the  country,  did  not  apply  to  this  case ;  for  that  this  was 
against       not  like  the  case  of  a  solemn  judgment  pleaded.    That  the 
Bobshts.    question  here  was  merely  matter  of  fact  relative  to  a  parti- 
cular period  of  time.     That,  if  the  defendant  had  denied 
the  writ;  it  would  have  been  a  departure;    5  Com.  Digest. 
89.     Cro.  Jac.  588.    Raym.  94.    1  Sid.  180.  2  Roll.  0Q2. 
2  Saunders  84.     Vincent  y.  Attwood,  10  Mod.  256.     On 
the  third  point  he  cited  Robinson  v.  Raley,  I  Burr.  Sl6, 
Wood,  for  the  plaintiff,  insisted,  that  the  replication  was 
-    in  die  usual  form,  and  agreeable  to  the  rules  of  pleading, 
and  that,  in  trye  three  instances  of  similar  cas6s  which  Mor- 
gdn  bad  cited,  there  had  been  no  decision  of  the  court. 

Lord  Mansfield  recommended  to  Morgan  to  move  for 
leave  to  withdraw  his  demurrer;  which  was  granted  without 
costs. 

Ashhukst,  Justice, — It  is  proper  that  it  should  be 
known,  to  avoid  future  inconvenience,  that  the  gronnd  upon 
which  the  court  determines  is,  the  introduction  of  new  mat- 
ter, in  which  case,  the  conclusion  should  always  be  an  aver- 
ment, in  order  that  the  partysmay  have  an  opportunity  of  an- 
swering it.  > 

Duller,  Justice, — It  is  admitted  that,  till  1771,  this 
was  (bought  the  proper  form,  and  there  has  yet  been  no 
decision  to  the  contrary.  In  pleading,  via  trita  via  tut  a. 
It  always  was  the  rule,  that  two  affirmatives  cannot  make 
an  issue ;  1  Leo.  78.  39  H.  0.  49.  32  H.  6. 23.  In  Ma- 
tkers  v.  Cormick,  Brian  v.  Thorn,  and  Hanna  v.  Bristow, 
the  replication  was  in  the  negative — "  That  the  defendant 
1  u  did  not  die,"  Sfc. — ;  and  those  cases  were  attempts  to 

alter  the  established  form.     Jf  is  also  an  established  rule,  that, 
whenever  new  matter  is  introduced,  the  pleading   must  con- 
clude with  an  averment ;  Carth  337.     Moore  286.     3  Leo. 
165.     1  Lutwyche  101.     1  Saund.  103.    The  case  of  Ft7e- 
wood  v.  Pop/e&elf,   2  fVils.  65.  is  exactly  in  point,    and 
Carth.  4.  sheXvs  tltat  the  particular  writ  must  be  stated  in 
the  replication.  |  The  defendants  here  might  have  had  ei- 
ther of  two  defences ;  nul  tiel  record;  or,  that  the  principal 
T  Gil      ^le^  De^ore  tne  return  °f  die  capias  ad  satisfaciendum  set 
*•      J       forth  in  the  replication.     If  the  plaintiff  had  conchaded  to 
the  country,  and  (lie  defendants  had  only  meant    to    make 
use  of  the  first  of  those  defences,  an  issue  would  have  been 
sent  down,  without  any  fact  for  a  jury  to  try.     In  the  case 
in  10  Modem  the  writ  was  admitted.     The  account  of  that 
case,    is  but  a  loose  note ;   the  book  is  of  little  authority ; 
it  is  not  in  any  other  reporter,  and  is  there  stated  only   as 
the  argument  of  counsel.    If  the  cases  referred'  to  in  it  ap- 
plied, then  that  case  was  not  applicable  to  the  pvesetit.     If 
they  did  not,  it  was  decided  without  reason  or   authority. 

This 
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His  is  the  ancient  form  of  replications,  and  while  it  is  ad*      1 779 
hered  to,  no  difficulties  will  arise  [3>]. 

[<&]  S.  P.  Henderson  v.  Witley  %  at,  Bail  of  O'Bryen,  B. 
%  T.  28  Geo.  3.  2  Term  Pup.  576  [f]. 


Wari*  against  Honeywood.  Friday,  29th 

**  Jan. 

I 

PON   a  writ  of  error  from  the  Marshalsea  court,  the  lathe  Manbai- 

-  ...  *ea  court,  the 


ecorn* 


^  case  was  this:  An  action  had  been  brought  upon  a  JluiStujhec 

promissory  note,  which  was  made  payable  on  the  (28th  of  mcocement  of 
April,  «d,  if  three  days  of  grace  were  to  be  allowed,  it  J*  ^£i  *£ 
djdoot  become  due  till  the  first  of  M ay.    The  plaint  was  therday»of 
iaWuled  of  the  24th  of  April,  and  a  verdict  haying  been  gJSSfJiSSi 
found,  and  judgment  given  for  the  plaintiff,  it  was  assigned  sory  notes, 
for  error  on  the  first  count,  that  it  appeared  upon  the  record, 
that  there  was  no  cause  of  action  at  the  time  of  the  com- 
mencement of  the  suit. 

Balehcm,  for  the  plaintiff  in  error,  contended,  that  this 
was  a  defect  not  curable  by  verdict,  and  cited  Stafford  v. 
Moore  (d). 

Bolton,  in  support  of  die  judgment,  said,  that  the  objec- 
tion might  have  been  taken  advantage  of  below,  for,  though 
the  plaint  did  not  appear  in  the  declaration,  the  defendant 
might  have  pleaded  it  in  abatement,  or  craved  oyer  of  it, 
and  demurred;  but  that  the  defect  was  now  cured  by  some 
of  the  statutes  of  jeofail,  either  27  EL  c.5.\6£f\7  Car.  2. 
c  8.  or  5'Gto.  1.  c.  13.  He  relied  on  Hob.  54.  5  Mod.  286. 
and  1  Leon.  302.  and,  particularly  on  the  case  of  Acton  v. 
Eels  (e),  where,  in  an  action  of  assault,  on  a  motion  in 
arrest  of  judgment,  because  the  time  laid  in  the  declaration 
was  not  yet  come,  the  court  said  that  the  jury  must  be  sup- 
posed to  have  given  the  damages  for  another  trespass,  and 
that  it  was.  the  same  as  if  no  time  had  been  alleged.  So 
here  die  court,  he  said,  ought  to  intend  that  the  date  of 
the   note    was   a   mistake,   as   stated    in  die  record,    and 

that 

fdj  B.  R.  E.  I  Geo.  1.   JO  Mod.        (e)  B.  R.  M.   8  W.  3.     2  Salh 
Ul.  662. 


[t]  See  a  learned  note  of   Mr.     Hat/man  v.  Gerrard,  p.  103;  and  see 
Serjeant  Williams,  in  his  edition  of    Boj/ce  v.  Whitaker,  infra  94. 
founder's  Reports,    to  the  case  of 

F4 
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Ward 

against 
Honey- 
wood. 
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that  another  hote,  due  at  a  time  consistent  with  the  com- 
mencement of  the  action,  had  been  given  in  evidence  to 
the  jury.  He  also  insisted  that  the  date  of  the  plaint  was 
a  mere  legal  fiction.  That  the  capias  supposes  a  previous 
*  plaint,  but  which  in  fact  never  exists,  and  that  the  day  of 
the  teste  of  the  capias  was  really  the  time  when  the  action 
had  been  commenced.  That  the  practice  of  the  court  below 
warranted  the  judgment. 

Baldwin,  in  reply,  observed,  that,  if  the  capias  were  to 
be  considered  as  the  commencement  of  die  action,  still,  as 
the  note  had  no  run,  (including  the  three  days  of  grace,) 
till  the  first  of  May  inclusive,  the  capias  ought  not  to  have 
been  sued  out  till  the  2d  of  May. 

Lord  Mansfield  absent. 

Willes,  Justice, — This  case  is  certainly  not  within  any 
of  die  statutes  of  jeofail.  Supposing  the  capias  did  issue  the 
first  of  May,  and  that  it  was  the  commencement  of  the 
action,  the  debt  was  not  then  due,  for  the  defendant  had  the 
whole  day  to  pay  it. 

Ash  hurst,  Justice, — If  the  plaint  were  like  a  latitat,  it 
might  be  taken  out  before  the  cause  of  action  accrues. 
This  has  been  determined  with  regard  to  latitats  ff-  30]. 
But  it  appears,  by  the  case  of  Savage  v.  Knight  (f),  (that 
case  had  been  mentioned  by  Bolton,)  that  the  plaint,  in  an 

inferior 


[t  30]  In  Foster  v.  Bonner,  B.  R. 
E.  l6  Geo.  3.  Cowp.  454.  this  was  re- 
solved upon  solemn  argument. 

The  rule  to  consider  the  bill,  not 
the  latitat,  as  the  commencement  of 
the  suit,  is  subject  to  several  excep- 
tions. For  instance;  where  the  de- 
fendant has  pleaded,  that  one  of  the 
statutes  of  limitations,  had  attached 
ante  exhilritioncm  billce,  the  plaintiff 
may  reply  a  latitat,  sued  out  of  the 
preceding  term,  and  the  defendant 
may  rejoin,  that  the  latitat  was  not 
in  fact  sued  out  till  the  vacation  after 
such  preceding  term,  and  after  the  ex- 
piration of  the  time  limited  for  bring- 
ing the  action ;  Johnson  v.  Smith,  .#. 
R.  E.  33  Geo.  2.  2  Burr.  950.  So, 
if  the  defendant  has  pleaded  a  tender 
before  the  exhibiting  of  the  bill,  the 
plaintiff  may  reply  a  latitat  previous 
to  the  tender,  and  the  defendant  may 
rejoin,  that  there  was  no  cause  of 
action  at  the  time  when  the  latitat 


issued;  Wood  v.  Newton,  B.  R.  M. 
20  Geo.  2.  1  WUs.  141.  In  like  man- 
ner, when  there  is  no  special  memo- 
randum, in  which  case  the  bill  by 
fiction,  is,  in  general,  held  to  be  of 
the  first  day  of  the  term,  if  the  cause 
of  action  arose  before  the  first  day  of 
the  term,  it  will  be  sufficient  for  the 
plaintiff  to  shew  in  evidence,  a  latitat 
sued  out  aftci  the  cause  of  action 
arose;  Morris  v.  Pugh,  B.  JR.  M.  2 
Geo.  3.  3  Burr.  1241.  Ptlgh  v.  Mar- 
tin, B.  R.  H.  24  Geo.  3.  In  Prod- 
ger9s  Case,  B.  R.  M.  21  Car.  2.  1 
Sid.  432.  it  had  been  held,  where 
the  demise  in  ejectment  was  laid  of 
a  date  subsequent  to  the  first  day  of  the 
term,  and  the  declaration  was  gene- 
rally of  the  term,  that  the  plaintiff 
might  shew  in  evidence,  that  the  bill 
was,  in  fact,  filed  after  the  first  d»y  of 
the  term. 

(f)  B.  R.  M.  29  4:  30  EL  1  Leo. 
302. 
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inferior  court,  is  considered  as  the  original  ft  31]  [f  l]. 
We  must  take  the  note  to  have  been  proved  as  laid,  and  that 
makes  the  difference  between  this,  and  the  case  of  a  trespass, 
where  the  day  is  immaterial. 

•  Buller,  Justice,  said,  he  doubted,  whether,  by  law, 
three  days  of  grace  were  to  be  allowed  on  promissory  notes, 
though,  in  practice,  it  was  usually  done  [2] ;  but  that  here 
it  appeared  on  the  record,  that  there  was  no  cause  of  ac- 
tion, for  it  had  always  been  held  that  the  plaint,  in  the  in* 
fcrior  court,  is  the  original,  and  commencement  of  the 
action.  That  no  substance  is  within  any  of  the  statutes  of 
jeofail. 

The  judgment  reversed. 


03 
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ft  31]  In  Leader  r.  Moxon,  C.  B. 

If.  14  Geo.  S.  2  Blackst.  924,  925, 
it  vas  resolved,  that,  under  the  limita- 
tion of  time  for  bringing  actions 
against  commissioners  for  executing  a 
paving  act,  (and  in  the  case  of  all 
other  statutes  of  limitations,)  it  is 
enough  to  shew  a  capias,  which  every 
body  understands  to  be  now  the  com- 
mencement of  a  suit  in  C.  B.  and 
that,  though  the  plaintiff  state  in  his 
declaration  the  suing  out  of  an  ori- 
ginal, the  capias  is  sufficient  evidence 
thereof. 

[2]  In  Dexlaux  v.  Hood  (at  Guild- 
hall 1752,  Last*  of  Nu  PH.  274.  Ed. 
1775.)  Dennison,  Justice,  ruled,  that 
by  law  there  are  not  three  days  of 
pace  on  promissory  notes;  but  the 
case  is  mentioned  with  a  Qwerc.  The 
point,  I  believe,  has  never  been  settled 
by  a  solemn  decision.     It  occurred  in 


a  cause  of  Lloyd  v.  Shut,  which  was 
tried  at  the  sittings  for  Middlesex  after 
M.  20  Geo.  3.  30th  Nov.  before  Lord 
Mansfield.  That  was  an  an  action  on 
the  statute  of  usury.  The  plaintiff 
declared  on  a  contract  to  forbear  for 
four  calendar  months  and  three  days. 
The  evidence  was  a  promissory  note 
payable  at  four  months  from  the  date, 
and  it  was  objected  by  the  Solicitor 
General  for  the  defendant,  that  this 
was  a  variance.  .But  Lord  Mansfield 
observing  that  in  a  computation  of 
interest  made  by  the  defendant  him* 
self,  and  which  was  in  evidence,  the 
three  days  of  grace  were  allowed,  he 
thought  this  decisive  against  him, 
without  determining  the  general 
question.  The  case  came  on  af- 
terwards in  court  (Vide  infra'  E. 
20  Geo.  3.  p.  336.),  but  on  another 
point  [r  2]. 


[rl]  See  the  law  of  the  commence- 
ment of  actions  fully  expounded  in 
Serjeant  Williams's  note  to  Mellor  v. 
Walker,  2  Saund.  1. 

[r  2]  The  point  in  Dexlauxv.  Hood, 
had  been  ruled  the  same  way  in  May 
f.  Cooper,  Fortcsc*  376. ;  but  these  de- 


cisions have  since  been  fully  recon- 
sidered and  over-ruled  in  Brown  v. 
Harraden,  4  T.  R.  148.:  in  which  it 
was  determined  that  by  operation  of 
3  and  4  Ann.  c.  9.  promissory  notes 
are  put  on  the  same  footing  with  bills 
of  exchange  as  to  days  of  grace. 
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w«m*.m  Bradford  against  Foley  and  Other* 

Under  •  (Wise,  TpHlS  was  a  case  sent  from  the  court  of  Chancery,  for 
™  6?iu?£?  X  **  ©I1*"0"  of.  the  Judges  of  this  court,  which  stated, 
mainden  in  taU  that  Tempest  Httf,  being  seised  of  a  considerable  real  and 
5i^'S^."l,   P"wm»1  eatate,  on  the  26th  of  March  1762,    made  his 

other  sons,   sec*    ?  .„       ,  7 .  .  •  •  «  •         i  #•  *i 

by  any  future  will,  the  material  part  of  which  was  m  the  following 
irornedanvif  w-  wor<k>— "  I  S*ve  an^  devise  all  and  singular  my  real  estates 
Snrdaiedto* his  whatsoever  and  wheresoever,  to  Richard  Wright  and  Mi- 
pn»ent  wire,  in    chad  Tevey,  and  their  heirs,  in  trust,  in  the  first  place,  to 

men  case  to  ho  *v  i  •  •     t  *        • 

overtottiechu-    protect   and  preserve  the    contingent    remainders,    herein 
dl*»<b0Jh  l—  ^d  hereby  created  and  limited,    from  being  defeated  and 
tie  event  of  'the  destroyed,  and  then  to  and  for  the  several  uses  herein  after- 
»^s  marrytnga  mentioned,   that  is  to  say,  to  the  use  of  my  son  Thomas 
SSttto'hUnJrt     H*y  (who  now  spells  his  name  Hay)  for  and   during  the 
»»«l  »<»tyfo»     term  of  his  natural  life,  and  from  and  after  his  decease,   to 
Sd,  onto!**1 ;  *e  fiwt  and  every  other  son,  which  he  shall  have  by  any 
death  without     future  wife,  with  whom  he  shall  afterwards  intermarry,  in 
SSTauu  v^u *  te^  ma^e>  aud  f°r  default  of  such  issue  male,  to  the  use  of 
» the  children     all  and  every  the  daughter  and  daughters  of  such  future 
tohwj^lSet  wwrriage,  to  have  and  to  hold  the  same,  in  case  there  shall 
not  defend  to      happen  to  be  more  than  one  daughter,  to  them  and  their 
StawT^8^'  *lelw,    M  to0*0*8  *n  common,    and  not  as  joint-tenants. 
Provided  always,  and  it  is  my  full  and  express  intent  and 
meaning,  that  if  my  said  son  shall  hereafter  intermarry  with 
r  64  ]       any  woman  who  is  any  ways  related  in  blood  to  Murid 
Ayshecombe,  his  now  wife,  that  all  and   every  the  above 
limited  uses,  as  far  as  the  -same  shall  relate  to  the  issue  of 
such  future  marriage,    shall  utterly  cease,   determine,  and 
be  void,  to  all  intents  and  purposes,  it  being  my  stedfast 
resolution,  as  far  as  die  law  enables  me,  to  hinder  that  no 
person  anyways  of  kin  to  her  in  blood,  or  born  or  descended 
from  any  such  person,  shaH  inherit  any  part  of  my  said 
estate,  and,  in  such  case,    notwithstanding  there  shall  be 
lawful  issue  of  my  said  son  by  such  future  marriage  living 
at  the  time  of  his  decease,   my  will  and  mind  is,  that  they 
nor  either  of  them 'shall  take  any  thing  by  and  under  this 

my 


Sf]  See  a  similar  decision  upon  a  contingency  further    than   the    first 

,  Horton  v.  JVhitaker,    1   T.  R.  estate;  without  which  apparent  dis- 

346,  and  see  Fearne  Cont.  Rem.  355.  tinction  in  the  testator's  view,  in  that 

where  the  distinction  between  this  case  respect,  between  such  estate  and  those 

and  that  of  Doe  v.  Shipphard,  post  75.  which  follow  it,  the  contingency  will 

is  stated  to  be,  that  here  there  is  an  equally  affect  the  whole  ulterior  train 

apparent  intention  not  to  extend  the  of  limitations. 
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my  will,  bat  that  the  said  trustees  shall  stand  seised  of  all 
and  singular  the  said  premises,  to  the  use  of  all  and  every 
the  child  and  children  of  my  late  brother  John  Hey  de- 
ceased, which  shall  be  living  at  the  time  of  my  decease,  to 
have  and  to  hold  the  same,    if  more  than  one  child,  to 
them  and   their  heirs,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,    such  parts  or   shares, 
thereof  as  shall  respectively  belong  to  the  daughters  of  my 
aid  brother,  to  be  to  their  sole  and  separate  use,  inde- 
pendent  and    exclusive  of  any  present  or  future  husband 
that  they  respectively   have  or  may  hereafter  have,  and 
not  subject  to  die  debts  or  cootroul  of  any  or  either  of 
them;  and,   in  case  all  and  every  of  .the  said  children  of 
ray  said  brother  shall  happen  to  die  in  my  life-time,  or 
after  my  death,  without  issue,  then  I  hereby  give  and  cfe- 
ree  all  and  singular  my  said  real  estate  to  my  right  heirs;  I 
roan  such  heirs  only,  as  shall  lie  no  ways  related  in  blood,  or 
claim  any  descent  from  any  person  related  in  blood  to  the 
aid  Muriel  Ayshecombe,  my  said  son's  now  wife ;  all  and 
wry  of  whom  I  hereby  utterly  exclude  from  any  right,  title, 
or  benefit  from  my  real  or  personal  estate,  in  any  shape  what- 
soever."—The   testator  died  in  December  1763,  and  left 
.Homos  Hay,  his  only  son,  and  heir  at  law.    The  trustees 
(who  were  also  made  executors)  proved  the  will,  and,  by 
nrtue  thereof,  entered  upon  and  possessed  themselves  of  the 
real  and  personal  estates  of  the  testator*    There  were  five 
children  of  John  Hey,  brother  of  the  testator,  living  at  the 
time  of  the  testator's  death,  viz.  AKce  die  wife  of  Benjamin 
Pittdngton,  Mary  the  wife  of  James  Fletcher,  Jennet  the 
wife  of   Thomas  Crompton,    Tempest  Hey  and  John  Hey. 
In  December  1768,  a  commission  of  bankruptcy  was  taken 
out  against  Thomas  Hay  the  son  of  the  testator,  and  an 
assignment  executed  of  all  his  estate  and  effects,  to  assignees, 
in  trust  for  themselves,  and  the  rest  of  his  creditors  who 
should  come  in  and  prove  their  debts  under  die  commission. 
Tempest  Hey,  the  son  of  John  tley  the  testator's  brother, 
diedabatchelor.     John  Hey,  the  other  son  of  the  testator's 
brother,   died  some  time  after  his  brother  Tempest,  leaving 
one  only  child,  Thomas  Hey,  an  infant.     Mary  the  wife  of 
James  Fletcher  died  without  issue.      Jennet  the  wife   of 
Thomas  Crompton,.  died,  leaving  issue  Thomas  Crompton 
the  younger.     Muriel  Ayshecombe,  the  wife  of  Thomas  Hay 
the  testator's  son,  died  in  the  life-time  of  her  husband.    Soon 
after  her  death*  Thomas  Hay,  the  son  of  the  testator,  also 
died  without  issue,  and  without  having  married  again,  leaving 
Thomas  Farren  Hey  his  heir  at  law.    On  the  3d  of  October 
!77l,  die  said  Thomas  Hay  (son  of  the  testator)  made  his 
*U1,  and,  as  to  what  might  become  due  to  him  in  ex- 
pectancy or  reversion,  gave  the  same  to  his  executors  therein 

after- 
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1*79.      after-named,  /or  the  uses  following,  "  First  to  pay  bis  funeral 
^    ~J      expences,  then  his  just  debts  that  he  had  contracted,  since  the 
Bradford    g,^  ^y  Qf  ]fcarch  1769,  as  far  as  his  effects  might  amount; 
•   against       but  j£   ^j  ^  creditorg  were  pay  twenty  shillings  in   the 
OLBY*       pound,  and  there  should  be  an  overplus,  after  all  the  ex- 
pences  were  discharged,  then  he  gave  the  same  to  his  niece 
Amelia  Heydon  for  her  own  proper  use/9  fyc.    The  plaintiff 
claimed  under  Thomas,    the  son  and  heir  at  law  of  the  tes- 
tator;  the  defendants,  under  the  children  of  the  testators 
brother,  John  Hey.    The  question  for  the  opinion  of  the 
court  was,  "  Whether  the  children  of  John  Hey  the  brother 
of  the  testator  had  taken  any,  and  what  estate  in  the  case  that 
had  happened  I" 

The  case  was  argued  on  Friday  the  29th  of  January,  and 
this  day  by  Hood,  for  the  defendants,  and  Morris,  lor  the 
plaintiff.    The  court  directed  Hood  to  begin. 

He  contended,  that  the  children  of  the  testator's  brother 
had  taken  estates-tail,  with  cross  remainders,  although  the 
previous  event,  on  which  the  devise  to  them  was  limited, 
had  never  happened.  '1.  To  shew  that  words  like  those  in 
the  present  case  were  not  to  be  construed  as  constituting  a 
condition  precedent,  but  as  words  of  limitation,  he  cited 
Jones  v.  Westcomb  (g),  Gulliver  v.  Wicket  (h),  Page  v. 
H euward, cited  in  that  case  (i),  and  iRoll.Abr.  835.  2.  He 
said  the  intention  of  the  testator  was  certainly  to  exclude 
the  children  that  his  son  might  have  by  his  then  wife,  and 
[  66  ]  yet,  according  to  the  argument  which  would  be  made  use  of 
for  the  plaintiffs,  such  children,  if  there  had  been  any,  must 
have  taken  in  the  event  that  had  happened. 

For  the  plaintiff,  Morris  insisted,  that,  if  there  was 
such  a  thing  now  in  the  law  as  a  condition  precedent,  this 
was  clearly  one.  That  the  cases  cited  by  Hood,  as  well  as 
qthers  of  the  same  sort,  viz.  Avelyn  v.  Ward  (k),  Andrew* 
v.  Fulham  [3],  and  Statham  v.  JSe^  [4],  all  went  upon  the 

idea 

(g)  M.  1711.  Free,  in  Chan.  3l6\  Gulliver  v.  Wickett,  were  all  cases  on 

1  Eq.  Ca.  245.  the  same  will. 

(h)  B.  R.  M.  19  Geo.  2.     1  WUs.  [4]   Stat  ham  v.    Bell    and    others 

105.  [f  32]  was  a  case  from  the  Court  of 

(i)  B.  R.  Ti  3  Ann.  2  Salh.  570.  Chancery,  argued  in  this  court,    E. 

Piggot  176.  14  Geo.   3.  26th  April,    by  Kenyan 

(k)  Cane.  19th  of   March   1/49.  for  the  plaintiff,  and   Davenport  for 

1  Fez.  420.  the  defendants.      The^  facts  were  as 

[3]  B.  R.  Cited  1  Vez.  421.    Jones  follows. — Siatham   having    an    only 

t.  Westcomb,  Andrews  v.  Fulham,  and  child,    a  daughter,    made   his  will, 

whereby. 


[t  32]  Since  reported,  Coivp,  40* 


1779. 


Foley* 
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idea  of  a  double  Contingency,  and  that  the  only  thing  to 
prevent  the  subsequent  limitation  from  taking  effect  in  pos- 
session was  the  intervention  of  the  estate  limited  first.  That 
those  authorities  were  not  now  to  be  shaken,  but  that  they  Bradford 
(fid  riot  apply  to  this  case.  That,  in  every  view,  the  old  *g*,nst 
reversion  here  must  have  remained.  In  the  other  cases,  the 
contingency  was  annexed  to  the  precedent,  here  to  the 
subsequent  estate.  He  cited  Arton  v.  Hare  (I),  and  con- 
tended, as  to  intention,  that  it  did  not  appear  that  the  testator 
bad  taken  into  consideration  the  event  of  his  sen's  having 
children  by  his  then  wife,  and  not  marrying  again. 

Lord  Mansfield, — Nothing'  can  be  clearer  than  mat 
die  testator  meant  that  no  child  of  Muriel  Aysheofmbe  should 
take  in  any  event,  and  yet,  according  to  Mr.  Morrris's  argu- 
ment, such  child  (if  there  had  been  one)  must  have  taken* 
We  will  take  time  to  consider  of  our  certificate. 

Hie  case  was  not  afterwards  mentioned  in  court.  The 
certificate  was  in  the  following  words : 

u  We  are  of  opinion  that  the  children  of  John  Hey,  die 
"  brother  of  the  testator  Tempest  Hey,  took  estates  tail, 
"  with  cross  remainders. 

MANSFIELD* 
E.WILLES. 

lth February  I77fl.  W.  H.  ASHHURST. 

F.  BULLER." 


thereby,  reciting  that  whereas  his  wife 
Mary  Statham  was  then  pregnant, 
he  devised  his  estate  to  his  son,  if  his 
wife  should  be  delivered  of  a  son,when 
be  should  attain  the  age  of  21.  If 
«be  should  have  a  daughter,  then 
be  devised  one  moiety  of  the  estate 
to  his  wife  and  the  other  moiety 
rgw-i  to  his  daughters,  when  they 
*•  J  should  attain  their  ages  of  21 
years.  And  if  either  of  them  should 
die  before  that  time,  then  her  share  to 
the  survivor,  and  if  both  should  die 
under  21,  then  the  other  moiety  to  go 
to  the  wife.  The  testator  died  with- 
out having  any  child  after  the  making 
of  the  will,  his  wife  not  having  been 
emrient,  and  the  daughter  died  before 
she  was  21.  The  question  was, 
whether  the  plaintiff,  the  testator's 
heir  at  law,    or   the  widow,   who 


married  Bell  the  defendant,  should 
have  the  estate,  in  the  event  which 
had  happened.  The  certificate  was  in 
the  following  words :  "  Having  heard 
"  counsel  and  taken  the  case  into 
"  consideration,  we  think  it  was  the 
u  plain  intention  of  the  testator,  that, 
"  in  case  no  son  should  be  bom,  and 
***  he  should  have  no  daughter  who 
"  should  live  to  attain  the  age  of  21 
44  years,  his  wife  should  have  the 
"  whole  estate ;  therefore,  in  the  event 
"  which  has  happened,  we  think 
"  Mary  Bell  took  an  estate  in  fee* 
"  simple  in  the  whole  of  the  pre- 
"  mises  is  question. 

Mansfield. 

May  l6th,  R.  Alton. 

177*.  E.  Witter. 

W.  H.  Ashkurtty 

(I)  T.  37  EL  Poph.  97. 


67 


CASES  IN  HILARY  TERM 


1779. 


Wednerf»y.  3d  OXLET  against  BRIDGE. 

Feb* 

On  a  me  to  HPHE  first  day  of  this  term,  the  paper-book  in  this  cause 
Si?  £y* 'that'  had  *•*?  delivered  to  the  defendant,  containing  the 
day  b  conrtmed  common  replication  to  a  sham  plea  of  a  judgment  recovered; 

tL^ffia^«n  ^^  *  IU*6  to  rctum  *  on  the  w*d*e»b&  following,  27th 
aextmofntD^  of  January.  He  returned  it  on  die  Thursday  before  9 
o'clock,  having^struck  out  the  special  pleading,  and  substi- 
tuted the  general  issue  in  its  place.  The  plaintiff  refused 
to  receive  it,  unless  the  defendant  would  agree  to  deliver  it 
as  of  Wednesday,  which  he  not  consenting  to,  the  plaintiff 
signed  judgment 

On  a  rule  to  shew  cause  why  this  judgment  should  not  be 
set  aside  for  irregularity,  it  was  contended  for  the  defendant, 
that  by  the  practice  of  the  court,  when  a  day  is  fixed  for 
pleading,  «$c.  that  day  is  considered  as  continuing  till  the 
office  opens  next  morning,  and  that  you  are  regular  if 
you  comply  with  the  rule  before  that  time.  And  the 
court  being  of  that  opinion  (m),  the  rule  was  made  abso- 
lute [5]. 

Wood,  for  the  plaintiff. — 'Douglas,  for  the  defendant. 


(m)  But  tide  T.  19  G.  S.  Haselar 
*.  AnseU.  infra.  197  [*]. 

[5]  This  suit  was  by  original.  By 
not  returning  the  paper-book  till  the 
Thursday,  the  defendant  prevented  the 
plaintiff  from  having  judgment  of  this 
term.  Eight  days  notice  of  trial  (ex- 
clusive) is  required  by  the  rules  of  the 
court.  If  the  paper-book  with  the 
general  issue  had  been  returned  on  the 
Wednesday  (27th  January)  notice  of 
trial  might  have  been  given  for  the 
Thursday  se*nnighf  following  (4th  Fe- 
bruary) r  for  which  day  the  second 
sitting  in  term  at  Guildhall  was  ap- 


pointed. This  was  before  the  last  re- 
turn day,  (11th  February)  when  the 
distringas  would  have  been  returnable. 
Being  not  returned  till  Thursday,  the 
eight  days  went  beyond  the  fourth  of 
February 9  and  there  was  no  sitting 
after  that  till  the  last  day  of  term 
(12th  February )9  which  was  after  the 
last  return.  If  the  plaintiff  had  sued 
by  bill,  this  advantage  could  not  have 
been  taken;  because  the  return  may 
be  on  any  day  in  the  term.  But  then 
the  defendant  .might  have  hung  up 
the  cause  for  twelve  months  by  a 
writ  of  error  in  the  Exchequer  Chamber. 


[f]  In  which  this  case  was   over-    in  Thomson  v.  Hyatt,  4  T.  R.  195.  and 
ruled.    Both  cases  were  reconsidered    Hasclar  v.  Anscllxrvs  confirmed. 
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Lekch  against  Paroiter.  Sr^'  4th 

j      THE  defendant  had  been  brought  up  on  a  Wednesday,  to  IJ.*£J3?t,nder 
^       A  be  discharged  under  the  Lord's  Act  (o),  but  was  remanded  mu8t  be  ^t 
*   •      on  the  plaintiff's  paying  him  two  shillings  and  four-pence,  ewyMoadiy 
r.       and  giving  him  a  note  for  the  payment  of  the  like  sum,  on  jJderlbr  ^pri^ 
. " .       Wednesday,  in  every  subsequent  week.    In  the  last  vacation,  «oner»«  discharge 
J'       the  defendant  applied  to  Willbb,  Jhs*u*,  to  be  discharged,  St^lSr^, 
.         on  die  ground,  that  the  two  shillings  and  four-pence  had  not  »  final 
been  paid,  nor  the  note  made  agreeable  to  the  directions  of 
tne  statute,  which  are,  that  the  payment  of  the  groats  shall 
be  made  on  Monday  in  every  week,  and  the  note  framed 
accordingly.     It  was  admitted  that  the  payments  had  been 
regularly  made  the  first  and  every  Wednesday  till  the  defen- 
dant's application    to  be   discharged.       Willes,  Justice, 
was   of  opinion,    that   the  defendant    was   entitled  to  bis 
discbarge,    and  on  the    first   day  of  this    term,   made    an 
order  for    that    purpose.        On    Thursday,    die    28th   of 
January,  Baldwin  moved  for  a  rule  to  shew  cause  why 
that  order  should  not  be  set  aside,  and  (he  plaintiff  be  at 
liberty  to    retake  the  party,  and  stated,   that  the  constant 
practice  in  this  court  had  been  to  pay  the  groats  on  that  day 
week  on  which  the  party  was  brought  up,  and  so  successively, 
and  to  make  the  note  for  payment  on  those  days.    In  this  he 
was  confirmed  by  the  officers  of  the  court.     He  cited  also 
Shaw  v.  Gimbert,  in  Barnes  (p),  where,  in  the  Common 
Pleas,  the  money  was  made  payable  on  a  Tuesday  [6].      He 

urged 

(o)  32  G.  2.  c.  2Su  §  13.  must  have  been  upon  some  temporary 

CpJ  M.  7  G.  2.  Barnes  quarto  edit,  statute.     They  happened  more  than 

369.  twenty  years    before' the  Lord's  act 

[6]  This  case,  and  Beech  v.  Paxton,  passed  [f  33]. 


re' 

fir 


[f  33]  Probably  on  2  Geo.  2.  cap.  those  of  the  perpetual  I*,  ids'  act.  In 
22 ;  and  there  is  a  remarkable  differ*,  that  of  2  Geo.  2.  the  words  are,  "  un- 
ence  between  the  words  of  that  act,  and     "  less  the  creditor  do  agree,  by  writ- 


[r  1]  In  Constantmc  v.  Pugh,  3  B.  such   defect  cannot  be  supplied  bj 

$  P.  184.  it  was  ruled  on  the  autho-  proof  of  delivery  of  the  note  on  a 

rity  of  this  case,  that  it  must  be  erf-  Monday;  nor  (as  it  seems)  by  the 

pressed  in  the  note,  that  the  money  date  of  the  note, 
is    payable    on  Monday;    and    that 
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1779.  **%&&>  diat  the  spirit  of  the  act  had  been  complied  with,  as 
the  prisoner  had  been  paid  weekly.  That,  in  another  case 
in  die  same  book,  where  the  money  was  made  payable  on 
Monday,  the  plaintiff  having  slipt  that  day,  but  having  ten- 
dered it  on  the  Tuesday,  the  Court  of  *  Common  Pleat 
refused  to  discharge  tne  prisoner;  Beech  v.  Pax  ton, 
widow  (q). 

Morgan  now  shewed  cause,  and  insisted  on  the  words  of  the 
statute,  and  that  there  was  a  good  reason  why  all  payments 
should  be  made  on  the  same  day,  especially  in  the  great  pri- 
sons in  London,  because  the  servants  belonging  to  the  pri- 
sons knew,  thereby,  when  they  must  attend.  He  said  the 
defendant  could  not  wave  his  right,  by  accepting  of  thte 
note  and  payments.  That  the  note  at  first  was  not  such 
an  engagement  as  warranted  the  court  in  remanding  him, 
and  as  to  his  subsequent  discharge,  a  discretion  was,  by 
the  act,  vested  in  a  single  Judge  in  vacation,  which,  having 
been  exercised  by  Willes,  Justice,  in  this  case,  ought  to 
be  final. 

Lord  Mansfield,-— This  case  must  be  considered  with 
a  reference  to  the  application,  which  was  made  in  the  vaca- 
tion ;  and  a  single  Judge  having  then  a  complete  authority,  I 
do  not  see  how  the  court  now  can  controul  the  order.     Mr. 
Justice  Willes  consulted   the  other  Judges  at  Serjeant's 
•  Inn 'before  he  signed  it,  and  they  thought  it   right.     They 
afterwards  sent  him  word  that  they  doubted,  and  he  sent  to 
recall  bis  order,  but  it  was  too  late.     As  to  the  general  point, 
enquiry  has  been  made,  and  the  practice  in  this  court  has 
been  as  stated  by  Mr.  Baldwin,  and  the  officers,  for  'above 
thirty  years.  In  iheCommonPleas,  it  has  always  been  otherwise. 
There,  the  plaintiff  pays  the  fraction  from  the  day  of  the 
application  to  the  next  Monday,  and  then  gives  a  note  for, 
and  makes  his  payments  on,  every  Monday  afterwards.     The 
Judges  of  the  Common  Pleas,  say  there  never  was  a  note 
in  that  court  made  payable  on  Tuesday;  so   that    Barnes 
must  have  mistaken  [tS4].    In  the  present  instance,  although 
we  think  the  man  has  no  right  to  the  advantage  of  the  mistake 

after 

(q)  E.  6  G.  2.  Barnes  quarto  edit.        [f  34]    Vide  the  foregoing  page, 
SfiT.  Note  [f  33].  °  r 


"  ing  under  his  hand,  to  pay  and  al- 
"  low  weekly,  a  sum  not  exceeding 
u  2$.  6d.  per  week,  unto  the  said  pri- 
*'  soner,  to  be  paid  the  first  day  of  every 
"  week?  §  9.  But  in  32  Geo.  2.  c. 
28.  the  words  are,  "  shall  agree  by 


"  writing,  &c.  to  pay  and  allow 
tf  weekly  a  sum,  &c.  unto,  &c.  to  be 
"  paid  every  Monday  in  every  week  f 
§  13.  This  difference  reconciles  the 
cases  in  Barnes  to  the  practice  of  C. 
B.  under  32  Geo.  2. 


W  THE  NINETEENTH  YEAR  OF  GEORGE  III. 

ifter  having  received  the  money  [f  2],  the  order  is  final.  In 
fatare,  as  it  is  proper  that  the  practice  of  all  the  courts 
Aonld  be  uniform,  and  that  of  die  Common  Pleas  is  most 
consonant  to  the  words  of  the  act,  let  all  notes  be  made 
payable  on  the  Monday.  It  b  much  more  convenient  that 
there  should  be  one  common  day,  that  the  turnkey  may 
know  when  to  attend.  But  it  is  to  be  understood  that  no 
ether  prisoner,  already  remanded,  will  be  discharged,  because 
the  payment  is  not  on  a  Monday,  unless  the  Monday  hap* 
dens  to  be  the  day  when  he  was  remanded. 
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♦The  King   against  the   Inhabitants 
Stqckland. 


Of  Saturday,  6th 
Fab. 
*[70] 


A  PAUPER   was  removed  to  the  parish  of  Stockland,  irtire  ma»ter  of 
■**•  and  the  sessions  confirmed  the  order,  stating  as  follows.  3"2d3£«e- 
— That  the  pauper  was  bound  an  apprentice  in  husbandry,  cutor,  at  the 
by  the  parish  of  Stockland,  to  John  Davie*  of  that  parish,  *^£jfi^ 
till  he  should  be  twenty-four  years  of  age.    That  he  lived  there  *hHTgo  to  live 
four   years,    under  that  indenture,  when  the  master  died,  withanothcrpcr- 
Tbat  he  continued  with  his  master's  son,  who  was  his  execu-  forty  dayt  witk 
tor,  and  had  proved  his  will,  for  about  seven  vears,  in  the  «uch  p*"0"'  ^ 
same  parish ;  when,  being  desirous  of  living  with  his  uncle,  tneVpprentfce- 
in  the  parish  of  Otterton,  to  learn  the  trade  of  a  miller,  his  »n»P  e*p'»*«» 
uncle  and  he  applied  to  the  executor  for  his  consent,  who  Sent  under  the 
gave  his  consent  accordingly,  saying  he  would  do  any  thing  a«prentice»hip. 
for  the  benefit  of  the  pauper,  and  mat  then  the  pauper  made  t™ 
an  agreement  with  his  uncle  for  is.  6d.  per  week,  and  con- 
tinued with  him  in  the  whole,  two  years  and  an  half;  at  the 
end  of  the  first  four  months  of  which  time  the  pauper  at- 
tained his  age  of  twenty-four  years. 

TTie  Solicitor  General  now  argued  in  support  of  the  order. 
He  contended  that  the  contract  between  a  master  and  his 
apprentice  is  merely  personal,  and  dies  with  the  master. 
Inis  lias  been  decided  in  the  case  of  Baxter  v.  Burfietd  (r). 

.    By 

(r)  B.  R.  E.  20  Geo.  2.     2  Str.  1266. 


[f  2]  In  the  King  v.  Wilkinson,  7  T. 
R.  1 50.  this  point  in  the  case  was  over- 
ruled, and  a  defendant  discharged 
after  the  receipt  of  several  payments 
under  an  informal  note. 

Vol.  I.  < 


[f]  S.  P.  admitted,  R.  v.  St.PauTs, 
Bedford,  6  T.  R.  452. 

S.  P.  in  case  of  a  settlement  by 
hiring  and  service,  under  a  service 
with  the  executor  of  the  master.  R. 
v.  Ladock9  Burr.  S.  C.  179- 
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1779.       By  law   there  can  be  no  valid  assignment  of  an  apprert- 

y^^       tice.       An    assignment  is  indeed   evidence  of  the  original 

The  Kino     master's  consent  to  the  apprentice's  residence  with  the  new 

against        master;  but  here   that  presumption  fails,   because  the  ori- 

Stocklakd  ginftl  master  did  not  exist  when  the  pauper  was  assigned. — 

He  endeavoured  to  distinguish  this  case  from  the  King  v. 

.Bridgeford  (s). 

Dunning  and  Fanshaw  on  the  other  side. — They  said,  if 
an  apprentice  resides  in  a  parish,  by  the  consent,  either  of 
his  master,  or  the  executor  or  administrator  of  the  master, 
he  gains  a  settlement ;  and  for  this,  they  cited  the  King  v. 
Bridgeford.      Here,    there  has  been  no  dissolution  of  the 
apprenticeship  by  the  act  of  the  parties,  and  no  case  has 
gone  so  far  as  to  decide,  that  an  apprenticeship  is  of  course 
dissolved  by  the  death  of  the  master.       It  has  only  been 
decided,  that  an  apprentice  cannot  be  compelled  to  serve  the 
master's  representative.       The  case  of  Baxter  v.  Burfield 
was  founded  on  the    contract  having    been  made  for  the 
[  71  ]       purpose  of  teaching  the  apprentice  a  trade,  which  an  execu- 
tor might  not  be  able  to  teach.     There  never  has  been  such 
a    decision  as   to  parish  apprentices,  and  the  reason  does 
not  apply  to  their  case. — They  cited  the  King  v.  Claphafn 
(t),  and  the  King  v.  Tavistock  (u),  to  shew,  that,  after  an 
apprentice    has  been  once  transferred,  the  consent  of  the 
original    master  is   not  necessary  to  a   subsequent  transfer 
of  him.     But  they  chiefly  relied  on  the  King  v.  Bridgeford, 
as  having  gone  much  farther  than  this  present  case  would 
do;  because,  there,  the  assignment  was  by  a  person  who 
had  only  the  right  to  the  administration,  but  had  not  admi- 
nistered. 

Lord  Mansfield, — Though  an  apprentice  is  not  strictly 
assignable,  nor  transmissible,  yet  if  he  continue,  with  the 
consent  of  all  parties  and  his  own,  it  is  a  continuation  of  the 
apprenticeship.  The  case  of  Bridgeford  is  much  stronger 
than  this. 

Both  orders  quashed. 

(s)  T.  12  G.  2.  2  Str.  1115.  S.C.     Cases,  JSFo.  91. 
Burr.  Settl  Cases,  No.  43.  fuj  T.  7  G.  3.  Burr.  Scttl.  Cases, 

(t)    E.  20  Geo.  2.    Burr.  Scttl.    No.  IS6. 
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HayleV  %against  Riley.  SE1**  6th 

ACTION  of  debt,   on  a   replevin  bond,  and  a  verdict  J^J^^ 
■**•  for  the   plaintiff.     The  defendant  obtained  a  rule  to  by » injunction 
Aew   cause  why  the  verdict  should  not  be  set  aside,  the  JSE^S\hed 
cause  having  been  suspended  [f],   after  issue  joined,  for  plaintiff  proceed 
nhove  a  year,  and  then  brought  to  trial,  without  giving  a  JJ>^^»7bo«ob 

term's  notice  [6].  and  obUm  a  ver- 


now  shewed  for  cause,  that  the  trial  had  been  £m 'nJ^etiSto 
stopped  by  the  defendant  himself,  under  an  injunction  from  the  verdict, 
die  court  of  Exchequer,  and  said,  that  the  court  would  never 
suffer  a  party  to  avail  himself  of  a  privilege  arising  from  a 
delay  which  he  himself  had  occasioned* 

The  Solicitor  General,  on  the  other  side,  insisted,  that 
the  trial  without  notice  for  a  term  was  irregular,  and  that 
the  verdict  must  be  set  aside  ;  for  which  he  cited  Peyton  v. 
Burdus  (w).  He  contended,  that,  on  a  proper  applica- 
tion to  die  court  of  Exchequer,  the  plaintiff  might  have 
had  leave,  before  answer,  to  proceed  to  trial,  and  that  it 
was  universally  understood,  in  practice,  that  an  injunc- 
tion is  no  excuse  for  not  complying  with  the  established 
rule. 

Lord  Mansfield  expressed  his  indignation  atthedefen-  [  72  ] 
(font's  endeavouring  to  take  advantage  of  a  delay  occasioned 
by  himself,  to  protect  himself  against  a  deed  under  his  own 
hand  and  seal,  and  seemed  surprised  when  be  was  informed, 
that  the  injunction  had  issued  without  any  affidavit  by  the 
defendant,  (the  plaintiff  in  equity),  of  any  fact  which  en- 
titled him  to  a  stay  of  proceedings. 

Buller,  Justice,  said,  the  practice  was  as  it  had  been 
stated  by  the  Solicitor  General;  that  it  was  grounded  on 
the  principle,  that  the  injunction  was  no  proceeding  in  the 
cause  depending  in  this  court ;  but  that  he  thought  this  a 

case 

[6]  Rules  of  C.  B.  M.  1654,  §  21.  M.  1654.     [«>3  It  was  introduced  in 

I  do  not  find  when  this  rule  was  adopt-  B.  R.T.  5  $  6  Geo.  2. 

ed  by  the  Court  of  King's  Bench.    It  (w)  B.  R.  M.  12  G.  2.  2  Str.  1110. 

makes  no  jmit  of  the  body  of  rules  — Fide  b\so  Bogg  v.  Rose,  £.  15  G.  2. 

made  by  that  court  in  the  same  term ;  2  Str.  1 164. 


[r]  But  if  notice  that  the  plain-     is  sufficient.      Richards  v.  Harris,  3 
tiff  will  proceed  be  given  within  the     East.  1. 
year,    the  common  notice  of    trial 
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1779.     case  where  the  court  might  very  well  alter  the  practice  (7) 

The  rule  discharged. 

[7]  In  Bosworthv.  Phillips,   T.  11  the  nature  of  the  thing  an  exception 

Geo.  S.  which  was  a  case  parallel  to  to  the  rule.     2  Blackst.  784.      Vide 

this,     the  Court  of  Common   Pleas  Walter  v.  Stuart,  C.  &.  T.  13  Geo.  3. 

held,  that  the  rule  only  extends  to  2  Blackst.  918. 
voluntary  delays  by  the  plaintiff,  and        [f  35]  Vide  Worral  v.  Stewart,  B. 

that  a  delay  by  an  injunction  is,  from  A.  M.  23  Geo.  3. 


^hiniay,  cth  Lilly  and  Others  against  Ewer. 

In  a  policy  of  in-  ripHIS  was  an  action  for  money  had  and  received,  brought 
w5in»ivo^,,»ng  against  an  underwriter,  for  a  return  of  premium.    The 

means  "sailing  policy  was  on  the  ship  die  Parker  galley;'  "at  and  from 
the  voyag^"  *"  "  ^en^  to  *e  Currant  Islands,  and  at  and  from  thence 
u  to  London;"  at  a  premium  of  Jive  guineas  per  cent.; 
i€  to  return  £<l  per  cent,  if  the  ship  sailed  with  convoy  from 
u  Gibraltar,  and  arrived!9  The  ship  touched  at  Gibraltar 
on  her  way  home,  and  sailed  from  thence  under  convoy  of 
the  Zephyr  sldop  of  war,  but  the  convoy  was  destined  only 
to  go  to  a  certain  latitude,  about  as  far  as  Cape  Finisterrc, 
being  ordered  on  the  Lisbon  station ;  and,  accordingly,  the 
ship  and  convoy  separated,  and  the  ship  arrived  safe  at 
London.  TTie  only  question  in  the  cause  was,  Whether, 
by  the  terms  of  the  policy,  the  condition  for  the  return  of 
premium  was,  a  departure  from  Gibraltar  with  such  convoy 
as  could  be  met  with,  for  whatever  part  of  the  voyage  that 
njight  happen  to  be,  or,  a  departure  with  convoy  for  the 
voyage?  The  trial  came  on  at  Guildhall,  before  Lord 
Mansfield,  and  a  common  jury,  at  the  last  sittings,  when 
a  verdict  was  found  for  the  plaintiff. 

On  the  second  day  of  this  term,  a  rule  was  obtained  to 
shew  cause,  why  there  should  not  be  a  new  trial,  and  the 
case  came  on  to  be  argued  this  day;  wheu,  upon  Lord 
[  73  ]  .  Mansfield's  report  of  the  evidence,  it  appeared,  that  the 
plaintiffs  had  called  witnesses,  (one  of  whom  was  Mr. 
Gorman,  an  eminent  merchant),  who  swore,  that,  for  some 
few  years  past,  when  convoy  for  the  voyage,  or  the  whole 
voyage,  was  intended,  those  explanatory  words  had  been 
added,  and  that,  by  this  usage,  the  expressions  of  "  sailing 
"  with  convoy"  and  "  sailing  zcith  convoy  for  the  voyage,* 
had  received  distinct  technical  meanings;  "  with  convoy," 
signifying  whatever  convoy  the  ship  should  depart  with, 
whether  for  a  greater  or  less  part  of  the  voyage.     Several 

policies 
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policies  were  also  produced,  which  had  been  filled  up  at  the  j  770 
office  of  the  same  broker,  who  had  prepared  that  which  had 
given  occasion  to  this  cause,  in  which  the  words,  u  for  the 
voyage"  or  "for  England"  were  added.  Tie  captain 
proved,  that,  at  the  time  when  he  left  Gibraltar,  no  other 
convoy  was  to  be  had. — The  witnesses  for  the  defeudant 
swore,  that  they  understood  die  words  "  with  convoy"  to 
mean  convoy  for  the  voyage;  and  the  broker  said,  that,  at 
the  time  when  this  policy  was  signed,  be  understood,  and  ap? 
prehended  it  was  so  understood  by  all  the  parties,  that  the 
convoy  was  to  be  for  the  voyage,  and  that  the  return  was 
such  as  was  usual  when  convoy  for  the  voyage  was  meant* 
His  Lordship,  after  stating  the  evidence,  said,  that  when  the 
case  was  opened,  he  thought,  on  the  face  of  die  policy,  that 
die  words  must  mean  for  the  voyage.  He  had  not  admitted 
the  evidence,  to  ask  the  opinion  of  the  witnesses  on  the  con- 
struction, but  to  learn  whether  there  was  any  usage  in  this 
case  which  would  give  a  fixed  technical  sense  to  the  words. 
This  was  a  question  of  fact  to  be  ascertained  by  evidence,  and 
proper  for  the  consideration  of  a  jury. 

Dunning  and  Davenport,  for  the  plaintiffs. — Bearcrqft 
and  Baldwin,  for  the  defendant. 

For  the  plaintiffs  it  was  insisted,  that  the  question  had  been 
fairly  and  completely  tried.  The  sense  in  which  the  words 
were  to  be  understood,  depended  on  the  usage.  His  Lord- 
ship had  stated  to  the  jury,  the  interpretation  they  must 
receive,'  independent  of  usage,  and  told  them,  if  they  were 
not  satisfied  with  the  evidence  for  the  plaintiffs  on  the  head 
of  usage,  they  must  find  for  the  defendant.  The  verdict  must, 
therefore,  be  considered  as  having  been  found  upon  full  con- 
sideration of  the  proof  as  to  the  usage. 

For  the  defendant,  it  was  argued,  mat  the  obvious  and  na- 
tural import  of  the  words,  and  also  the  weight  of  the  evi- 
dence, were  in  his  favour.  Even  if  the  words  were  doubt- 
ful, according  to  a  known  and  established  rule  of  law, 
they  ought  to  be  construed  most  strongly  against  the  per-  [  74  ] 
son  who  used  mem.  Here,  they  were  the  words  of  die 
insured,  and  in  the  nature  of  a  warranty  on1  his  part.  It 
was  also  said  that  when  partial  convoy  was  meant,  it  had 
of  late  been  a  frequent  practice,  especially  in  policies  on 
this  Levant  voyage,  to  specify. how  far  the  convoy  was 
to  come ;  as  "  convoy  to  the  Cape"  "  convoy  to  Lis- 
bon," &c. 

Lord  Mansfield,— On  the  words,  I  was  strongly  of 
opinion,  that  the  policy  meant  a  departure  with  convoy  in- 
tended for  the  voyage.  The  parties  could  not  mean  a  de- 
parture with  convoy  which  might  be  designed  to  separate 
from  the  ship  in  a  minute  or  two ;  though,  when  convoy  for 
the  whole  of  a  voyage  is  clearly  intended,  an  unforseen  sepa- 
G  3  ration 
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1779,       ration  is  an  accident  to  which  the  underwriter  is  liable ;  fop 

*^-j~j       the  meaning  of  such  a  warranty  is  not  that  the  ship  and 

Lilly        convoy  must  continue  and  arrive  together.     But  I  still  think 

against       that  the  evidence  was  properly  admitted  at  the  trial   of  this 

Ewer,        cause,    because  the  sense    contended  for  by  the  plaintiffs 

was  not  inconsistent  with  the  words  of  the   policy ;   and, 

therefore,  it  was  material  to  see  what  the  usage  was.     1  laid 

great  stress  on  Mr.  Gorman  8  testimony.      I  did  not  consider 

him  as  a  common  witness.     However,  it  seems,  from  what  I 

have  heard  since,  that  people  in  the  city  are  dissatisfied  with 

the  verdict,  and  think  the  evidence  of  the  plaintiffs'  witnesses 

was  founded  on  a  mistake.     Certainly  critical  niceties  ought 

not  to  be  encouraged  in  commercial  concerns ;  and  where- 

ever  you  render  additional  words  necessary  [f],  and  multiply 

them,  ^rou   also  multiply  doubts  and  criticisms.     It  may  be 

hard,  because  words  have  been  added  in  some  instances,  to 

force  a  construction  in  this  case,  from  the  omission  of  them. 

The  question  is  of  great  importance. 

The  rule  made  absolute  [7]. 


[7]  The  new  trial  came  on  before 
Lord  Mansfield,  at  the  sittings  after 
Trinity  Term,  19  Geo.  3.  when  a  ver- 
dict was  found  for  the  defendant. 
Vide  the  case  of  Jeffery  v.  Legender, 
3  Lev.  320.  B,  R.  M.  3  IV.  %  M.  or 
Jefferys  v.  Legendra,  as  it  is  called  in 
other  books  j  2  Salk.  443.      1  Show. 


320.  4  Mod.  58.  Holt.  465.  where, 
according  to  Levinz,  upon  a  special 
verdict,  finding  a  warranty  in  these 
words,  "  warranted  to  depart  with 
"  convoy"  Holt,  Chief  Justice,  and 
the  greater  part  of  the  court,  held, 
that  those  words  mean  sailing  with 
convoy  for  the  whole  voyage  [f  36]. 


*  [f  36]  Vide  Gordon  v.  Morley,  and  Campbell  v.  Bordcll,   Guildhall^   If.  2Q 
Geo.  2.  2  Str.  1263. 


[f]  (Quotation)  "  It  is  now  too 
"  late  to  say  that  warranty  is  not  to 
u  be  expounded  with  due,  regard  to 
"  the  usage  of  trade.  Perhaps  it  is 
"  to  be  lamented,  that  in  policies  of 
"  insurance,  parties  should  not  be 
"  left  to  express  their  own  meaning 
"  by  the  terms  of  the  instrument. 
"  This  seems  to  have  been  the  opi- 
"  nion  of  that  great  Judge  Lord  Holt 
"  (Lethieullier**  case,  2  Salk.  443). 
"  It  is  true,  indeed,  that  Lord  Mans- 
**  field,  who  may  be  considered  the 


"  establishes  if  not  the  author,  of 
"  great  part  of  this  law,  expressed 
a  himself  thus,  (quoting  this  passage  J 
"  Whether,  however,  it  be  not  true, 
*'  that  as  much  subtlety  is  raised  by 
"  the  application  of  usage  to  the  con- 
*f  struction  of  a,  contract,  as  by  the 
"  introduction  of  additional  words 
"  might,  if  the  matter  were  res  intc- 
"  gra,  be  reasonably  .questioned." 
Quotation  per  Lord  Eldon,  C.  J.  in, 
Anderson  v.  Pitcher.    %B$  P.  168, 
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Doe,  Lessee  of  Watson  and  Others,  against  Monday,  nth 
Shipphard. 


I 


N  an  action  of  ejectment,  a  special  verdict  was  found,  ^^j*^* 
which  stated ; — that  John  Hewitt,  being  seised  in  fee  of  trustees'  to  pay 
several  messuages,  tenements,  and  lands,  in  the  counties  of  ^  ^n^Tinc 
Essex  and  Lancaster,  by  his  will,  bearing  date  the  2d  of  testator's  daugh- 
Julu,  1727,  devised  as  follows :  viz.  all  his  messuages,  tene-  Jcr«  ™*  ***  *f* 

J      1       «  11  »•  •        r%  *.**.*.  to  her  husband, 

ments,  lauds,  and  hereditaments,  in  Lssex,  to  four  trustees  and  the  whole 
and  their  heirs,  (one  of  whom,  named  Charles  Shipphard,  {^^JjJjJJjJ1 
was  the  defendant,)  upon  special  trust  and  confidence,  that  after  the  daugb- 
they  should,  out  of  the  rents  and  profits  thereof,  levy  and  ter»s  death;  and, 
raise  the  sum  of  £20,  and  pay  the  same  to  Rachel  Shipphard  daughter  should 
his  daughter,  and  then  wife  of  Thomas  Shipphard,  annually,  turvive  her  hus- 
during  her  natural  life,  by  four  quarterly  payments,  to  her  undjto  uleLse 
separate  use;   and,  upon  the  farther  trust  and  confidence,  of  the  daughter 
that  they  should  pay  and  dispose  of  all  the  residue  of  the  ^J.1^  death, 
rents   and   profits,    as  also   of  the   whole  rents  and  profits  to  the  use  of  her 
thereof  after  the  decease  of  his  said  daughter,  to  the  use  of  ™!e\ri!iof '* 
the  said  Thomas  Shipphard  for  the  term  of  his  natural  life;  the  body  of  the 
"  and,  in  case  my  said  daughter  Rachel  should  happen  to  ^^{g^E 
survive  the  said  1  nomas  Shipphard  her  husband,  then,  upon  the  heirs  of  her 
trust  and  confidence,  that  they  the  said  trustees  shall  stand  and  ££' J^e'hS! 
be  seised,  of  all  and  every  my  said  messuages,  lands,  tene-  band ;— the 
ments,  and  hereditaments,  to  the  several  uses,  intents,  pur-  £^^rerdjJJJJJ? 
poses,  and  upon  the  several  trusts,  herein-after  mentioned,  band,  the  limi- 
viz.  to  the  use  and  behoof  of  my  said  daughter  Rachel,  for  ^^^jj*11 
and  during  her  natural  life ;  and,  from  and  after  the  decease  the  contingency 
of  my  said  daughter,  then,  to  the  use  and  behoof  of  my  no^cin?€°Sf 
grandson  Hewitt  S/upphard,  son  of  th#  said  Thomas  and  ^atc,  buf  affect"- 
Rachel  Shipphard,  and  the  heirs  of  his  body,  and  for  default  ingaiuhc  other 
of  such  issue,  then,  to  the  use  and  behoof  of  the  heirs  of  the  ©^tingM™ 
body  of  the  said   Tlwmas  Shipphard,  begotten  or  to  be  be-  condition  pre- 
gotten  on  the  body  of  the  said  Rachel  his  wife,  and,  for  ccdenU 
default  of  such  issue,  then  to  the  use  and  behoof  of  die  heirs  of 
the  body  of  the  said  Rachel  my  daughter,  by  any  other  husband, 
and  in  default  of  such  issue,  then  to  the  use  and  behoof  of  the 
said  Thomas  Shipphard,  and  his  heirs  for  ever.     Item,  I  do 
give,  devise,  and  bequeath,  all  my  messuages,  lands,  tene- 
ments, and  hereditaments,  in  the  several  parishes  of  Eccles 
and  Dean,  in  the  county  of  Lancaster,  to  the  said  (trustees), 
upon  the  several  trusts,  and  to  and  for  the  several  uses,  intents, 
and    purposes  herein-after  mentioned,  viz.  to  the  use  and 
behoof  of  the  said  Tliomas  Shippard  and  Rachel  his  wife, 
and  the  survivor  of  them,  until  such  time  as  the  said  Hewitt 

G  4  Shipphard 
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177.9        Shipphard  my  grandson  attain  the  age  of  twenty-five;  and 
1  from  and  after  the  decease  of  the  said  Thomas  Shipphard 

v^-*"'       and  Rachel  his  wife,  and  the  survivor  of  them,  ana,  after 
nst       m7  "^  grandson's  attaining  the  age  of  twenty-five  years, 
Shipphard  wV*cn  **rsl  d&ll  happen,  thai  to  the  use  and  behoof  of  the 
said  Hewitt  Shipphard  my  grandson  and  the  heirs  of  his 
body;  and,  for  default  of  such  issue,  or  his  dying  under  the 
said  age,  then  to  the  use  and  behoof  of  the  heirs  of  the 
body  of  the  said  Thomas  Shipphard  begotten,  or  to  be  be- 
gotten, on  the  body  of  the  said  Rafhef  his  wife ;  and,  in 
default  of  such  issue,  then  .to  the  use  and  behoof  of  the 
heirs  of  the  body  of  the  said  Rachel  my  daughter,  by  any 
other  husband ;  and,  iu  default  of  such  issue,  then  to  the 
use  and  behoof  of  the  said  Thomas  Shipphard,  his  heirs 
and    assigns  for    ever* — That,     on    the    testator's    cMh> 
Thomas  Shipphard  his  son-jn  law  entered  upon  all  the  de- 
vised premises,  and  held  them  till  the  time  of  his  death. 
That  Rachel  died  in  the  life-time  of  her  husband.    That  the 
husband  died  in  July  1771,  leaving\ffe?riff  Shipphard,  his 
only  son  and  heir  at  law,  who,  on  his  rattler's  death,  entered 
upon  all  the  devised    premises,  and  enjoyed  them  till  his 
death.    That  Thomas  Shipphard  never  had  any  other  issue 
by  his  wife  Rachel,  but  Hewitt  Shipphard,  who  died  in  J)e- 
cember  1775  intestate  and  without  issue.      That  three  of  the 
trustees  were  dead;  and  that  Charles  Shipphard,   the  {le? 
fendant  and  surviving  trustee,  was  the  eldest  brother  and  heir 
at  law  of  Thomas  Shippliard,  and  also  the  eldest  tincte  and 
heir  at  law,  on  the  part  of.  the  father,  of  Hewitt  Shipphard. 
That  John  Watson,  and  Mary  the  wife  of  John  Powell,  two 
of  the  lessors  of  the  plaintiff,  were  nephew  and  niece,  and 
heirs  at  law  of  the  testator,  and  also  heirs  at  law,  on  the  part 
of  the  mother,  of  Hewitt  Shipphard. — The  ejectment  was 
brought  for  the  estate  in  Essex.    The  case  wqs  argued  on  Frk 
day  the  5th  of  February. 

Balguy,  for  the  lessors  of  the  plaintiff,  stated  the  ques* 
tion  to  be,  Whether  the  limitation  in  fee  of  the  Essex  estate 
to  Thomas  Shipphard,  had  taken  effect  I  That  the  whole 
depended  ou  the  clause  beginning,  "  and  in  case  my  said 
"  daughter,"  #c.  and  on  the  fact  that  die  daughter  had  not 
survived  her  husband.  He  said,  that  if,  in  the  event  whicfy 
had  happened,  there  was  no  devise  over,  the  lessors  of  the 
plaintiff  were  entitled  to  recover,  '  That,  upon  the  face  of  the 
will,  the  testator  appeared  to  have  provided  for  two  events. 
ls{,  That  of  the  husband's  surviving  his  wife.  That,  ii\ 
.  7_  -I  contemplation  of  that  event  he  had  given  him  a  life-estate 
1  il  J  after  his  wile's  death;  and  that  after  his  <|eath  he  might  na- 
turally mean  that  the  estate  should  descend  to  his  grandson, 
who  appeared  to  have  been  a  favourite.  2d,  That  of  the 
wife  being  the  survivor.    That  the  limitations  over  after  her 
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death  were  only  madem  case  she  should  happen  to  survive  1779* 
her  husband.  That  if  the  contingency  of  her  surviving  were  w»v^/ 
to  be  considered  as  annexed  only  to  her  life-estate,  and  not  Dob 
is  a  condition  precedent  before  any  of  die  uses  limited  over  against 
pould  arise;  then,  in  the  event  which  had  happened,  Thomai  Sjupphar* 
Sktpphard,  the  husband  became  tenant  for  life,  with  re- 
mainder in  tail  to  his  son  Hewitt  then  in  esse,  remainder  in 
tail  to  himself.  That  if  so,  he  had  it  in  his  power  to  have 
haired  all  die  issue  of  his  wife,  except  Henitt  the  son. 
That  this  could  never  be  the  testator's  intention,  because  it 
was  clear  that  he  meant  particularly  to  provide  for  all  child* 
tea  of  his  daughter.  That  if  he  had  foreseen  what  had 
happened,  the  death  of  his  daughter  and  her  only  child 
without  issue,  he  never  could  have  meant  that,  in  such 
event,  strangers  should  be  preferred  to  his  own  blood. 
That  a  material  argument  arose  from  the  diversity  between 
this  and  the  devise  of  the  Lancashire  estate;  for  that, 
there,  as  the  testator  meant  no  condition  precedent,  he  had 
annexed  no  conditional  words  to  the  subsequent  estates, 
bat  had  limited  them  over  in  direct  terms.  That,  if  the 
intention  were  not  so  clear  as  it  appeared  to  him  to  be,  yet, 
as  the  words  were  clear,  the  court  would  not  explain  them 
away,  in  order  to  adapt  diem  to  a  doubtful  intention.  That 
it  was  rare  that  cases  cited  on  the  construction  of  wills  were 
very  apposite,  and  he  should  only  mention  Dairies  v.  Norton 
(x)t  being,  as  he  said,  a  stronger  case  than  the  present,  and 
where  there  could  have  been  very  little  doubt  about  the  in- 
tention. 

HowortA,  for  the  defendant,  contended,  that  no  man 
who  was  not  a  lawyer,  upon  reading  the  will,  could  en- 
tertain any  doubt  of  the  testator's  intention  to  vest  the  fee 
of  the  Essex  estate  in  his  son-in-law,  Thomas  Shipphard. 
TTiat  the  disposition  of  the  Lancashire  estate  corroborated 
the  argument,  because  it  was  manifest  from  thence,  that 
he  was  a  great  object  of  his  favour  and  bounty,  the  remain- 
der in  fee  of  that  estate  being  undoubtedly  given  to  him 
in  all  events.  That  if  the  construction  contended  for  on 
the  part  of  the  lessors  of  the  plaintiff  were  to  prevail,  this 
absurdity  would  follow,  that  die  son-in-law  himself  could 
derive  no  benefit  from  the  devise  in  his  favour,  because  he  r  78  1 
must  be  dead,  before  the  contingency  coidd  happen  by  which 
the  remainder  in  fee  was  to  vest  in  him.  That  the  testator 
did  not  mean  any  contingency  by  the  words  "  and  in  case, 
for"  for  to  give  them  that  operation  would  be  to  suppose 
he  intended  a  partial  intestacy.  That  if  they  should  be  con- 
strued to  express  a  contingency,  yet  that  contingency  only 
extended,    and  was  annexed  to  die  life-estate  to  Rachel, 

and 

(x)  M.  1725.     2  Pcere  Wms.  3<K>. 
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1779.       *nd  did  not  affect  the  subsequent  limitations,  which  were 
s^v^      *M  meant  to  be  vested  remainders.    That  the  case  of  Napper 
Doe         v.  Sanders  (y),  which  was  cited  and  relied  on  by  Lord 
against      Hardwicke,  in  Tracy  v.  Lethieullier  (z),  was  in  point,  in 
SaiPPiiARD  favour    of  this  construction.    That  the   determination   in 
Davies  v.  Norton  was  inexplicable,  the  intention  being  ma- 
nifest the  other  way  [8].     That  here  the  collateral  heirs  of 
the  testator  were  not  once  mentioned  in  the  will. 

Balguy,  in  reply,  insisted,  that  his  construction  was 
most  consonant  to  the  intention  of  the  testator.  That 
there  was  nothing  absurd  in  supposing  that,  in  die  event 
of  his  daughter's  dying  before  her  husband,  he  meant  .a 
partial  intestacy,  for  then  the  estate  would  by  course 
of  law  descend  to  his  favourite  grandson.  That  as  to  the 
contingency  being  only  annexed  to  the  daughter's  estate, 
such  a  construction  was  so  plainly  against  the  words  of  the 
will,  that  nothing  but  a  direct  authority  could  support  it. 
But  that  the  case  relied  on  was  very  distinguishable  from 
this.  That,  in  that  case,  there  was  no  contingency  previous 
to  the  estate  to  the  feoffees,  but  the  contingency  immediately 
preceded  and  was  annexed  to  the  particular  estate  of  Eliza- 
beth Sanders*  and  therefore  the  subsequent  limitations  being 
(as  Lord  Hardwickjs  said  in  Tracy  v.  Lethieullier)  sub- 
stantive limitations,  and  independent  of  die  former,  they 
arose  out  of  the  seisin  of  the  feoffees,  although  the  estate  to 
Elizabeth  could  not,  as  the  contingency,  on  which  her 
estate  was  to  depend,  had  not  happened.  That  here,  on  the 
contrary,  the  trustees  were  to  stand  seised  only  on  the  contin- 

Ijency  of  the  wife's  surviving  her  husband,  and  that  all  the 
imitations  were  connected*  with  that  event,  and  dependent 
upon  it. 

The  court  took  some  days  to  consider ;  and  now,  Lord 
Mansfield,  after  stating  the  case,  delivered  their  opinion  to 
the  following  effect : 
[  79  1  Lord  Mansfield, — The  question  is,  whether  the  limi- 

tations over  are  to  take  effect  in  the  event  which  has  happened, 
of  Thomas  Shipphard,    the  husband,  having   survived  his 
,  wife,  the  testator's  daughter?      Now  there  are  no   express 

words  limiting  the  estate  over  on  that  event,  and  yet  it  is 
plain  that  it  was  foreseen  by  the  testator,  for  he  gives  the 
rents  and  profits  to  the  husband  after  the  death  of  the  wife. 
The  testator  then  proceeds  to  say,  "  and  in  case  my  said 
daughter  Rachel  should  happen  to  survive  the  said  Thomas 
Shipphard  her  husband,  then  upon  trust/'  fyc.     The  court 

may 

(y)  Hutt.  118.  of  Reynolds,  Justice,  who  tried   the 

(z)  Can.  1754.    3  Atk.  77^  <^  cause,  and  for  whose  opinion  a  case 

Amhl.  204.  was  reserved. 
[8]  It  was  but  the  single  decision 
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may  supply  the  omission  of   express  words,   if  they  find      1779* 
a  plain  intent,    but  unless  that  is  the  case,    they  cannot      s^v^ 
do  it;  and  upon  full  consideration  of   the  whole  of  this         Doe 
will,  we  do  not  find  there  is  sufficient  for  us  to  gather  such       against 
intent,  so  as  to  warrant  us  in  supplying  the  omitted  words.  Shipyard 
Guesses  may  be  formed,  but  that  is  not  enough.     Perhaps, 
quod  voluit  non  dixit.     We  cannot  make  a  will  for  the  tes- 
tator.   Conjectures  may  be  made  both  ways.     The  argu- 
ment, which  was  drawn  by  Mr.  Howorth  from  the  devise  of 
die  Lancashire  estate,  turns  the  other  way.    There  may  be 
a  reason  why  the  testator  might  not  intend  the  limitations 
over  to  take"  place,    except  in  the  event  of  die  daughter's 
surviving  her  husband,  viz.  to  secure  the  estate  in  tail  to 
his  grandson,  Hewitt  Shipphard,  against  any  preference  his 
daughter  might  shew  to  her  issue  by  any  subsequent  hus- 
band.   If  she  did  not  survive  him,  there  could  be  no  danger 
of  that  sort,  as  the  estate  would  d&cend  to  Hewitt  Shipp- 
kard.   This  bears   no  resemblance  to  the  famous  case  of 
Jones  v.  Westcomb  (a),  for,  there,  the  intention  was  clear 
that,  failing  the  child,  the  estate  should  go  over  to  the  devisees 
in  ail  events. 

Judgment  for  the  plaintiff  f^]     [f], 

fa)  M.  171 1.    Prec.  in  Chanc.  3l6.     Wilkinson,  B.  R.  H.  2SGco. 3.  2  Term 
lEq.Ca.  245.  Hep.  209. 

*  [<&]  Vide  Doe,  Lesse  of  Vcssey,  v. 


The  King  against  the  Mayor  and  Burgesses  Monday,  so* 
of  Lyme  Regis,  on  the  prosecution  of  Da-  Feb# 
vid  Robert  Mitchell, 

ILfANDJMUS  to  restore  David  Robert  Mitchell  to  A  return  to  » 
JU  the  office  of  a  capital  burgess  of  Lyme  Regis.    The  JS^^1*" 
writ—after  reciting  that  Mitchell  was  duly  elected,  admitted,  that  the  protecu- 
and  sworn,  a  capital  burgess  of  die  said  borough,  aud  as  |J^ J  *£*.,££ 
ajch  capital    burgess  had  always    behaved    and    governed  admitted,  and  ' 
himself  well,  yet  that  they*  the  said  mayor,  $c.  without  any  »worn"— i» b»d. 
just    or  reasonable  cause,    had   unjustly  removed  the  said        L  80  J 
Mitchell  from  his 'office  of  a  capital  burgess— commanded 
them  to  restore  him,  or  cause  him  to  be  restored,  to    his 
office,  or  to  signify  cause  to  the  contrary. — To  this,  the  de- 
fendants 


[f].  Vide  Bradford  v.  Foley,  suprd,  63. 


1779. 


The  Kino 
against 
Lyme 
Regis. 
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fendants  returned,  "  that  Mitchell  was  not  duly  elected, 
"  admitted,  and  sworn,  a  capital  burgess  of  the  said  borough, 
u  and  therefore  they  could  not  restore  him,  or  cause  him 
u  to  be  restored." 

On  Saturday,  the  6th  of  February,  the  sufficiency  of  this 
return  was  argued,  by  Hooke  for  the  prosecutor,  and  Law* 
rence  for  the  defendants. 

Rooke, — The  return  does  not  deny  that  Mitchell  had  been, 
de  facto ,  in  possession  of  the  office  of  a  capital  burgess; 
therefore,  the  conclusion,  that  they  cannot  restore  him,  does 
not  follow  from  the  premises.  The  complaint  is,  that  he 
has  been  removed  from  an  office,  from  which  they  had  no 
right  to  remove  him.  They  may  restore  him,  whether  he 
was  duly  elected,  sworn,  and  admitted,  or  not.  The  man- 
damus states,  that  he  was  duly  elected,  #<\  only  by  way  of 
inducement,  and  the  defendants  ought  to  have  set  forth  the 
reasons  for  which  they  turned  him  out.  The  restoring  him 
upon  this  mandamus  could  not  decide  the  right.  After  he 
has  been  restored,  that  may  be  tried  in  a  regular  way  by  a 

So  warranto.  The  question  is,  Whether  *  corporation, 
ving  once  admitted  a  member,  can  afterwards  disfranchise 
him  for  want  of  an  original  qualification?  Now  it  is  so 
plain  that  they  have  no  such  authority,  that  there  is  not  a 
hint  of  it  in  any  case  I  have  ever  met  with.  The  causes  of  a 
a  motion  are  enumerated  in  Bagg's  Case,  1 1  Co.  (b),  in 
Carth.  176.  (c)>  and  in  1  Burr.  538.  (d),  but  this  is  no 
where  stated  as  one  of  them. — (Lord  Mansfield — t€  Are 
you  not  hampered  by  the  writ?'*) — The  writ  is  in  the  usual 
form.  The  word  "  duly*  is  in  all  the  precedents  in  Tre- 
mayne,  and  the  other  books.  It  is  merely  a  word  of  induce- 
ment. The  gist  of  the  complaint  is  the  removal.  All  the 
general  books,  and  many  of  the  reports,  confound  the  man- 
damus to  admit,  with  the  mandamus  to  restore.  Non  Juit 
debits  electus  is  a  good  return  to  the  first,  but  not  to  the 
other,  and  this  clue  leads  to  the  explanation  of  all  the  contra- 
dictory dicta  on  the  subject.  Upon  principle,  it  is  clear 
that  a  corporation  ought  not  to  have  the  power  to  remove  a 
[  81  ]  corporator  de  facto,  on  a  defect  of  title.  The  franchise  is 
the  corporator  s  freehold.  Entry  by  the  feoffer  cannot  divest 
the  estate  of  a  man  duly  enfeoffed.  After  a  descent  cast  the 
disseisee  cannot  recover  the  land  by  entry.  So,  a  clerk  who 
has  been  presented  under  a  bad  title,  and  has  been  instituted 
and  inducted,  acquires  a  possessory  right,  which  cannot  be 
divested  but  by  quare  impedit.  The  analogy  between  cor- 
porate 


(b)  T.  13  Jac.  1.     11  Co.  93.  b. 

(c)  2  if  3  IV.  Sf  M.  Sir  Thomas 
Ear  lea  Case. 

(d)  £.31  G.2.  Rcxv.Bkharison. 


He  cited  also  Rex  v.  Mayor  of  Derby* 
T.  8  Geo.  2.  Cases  Temp.  Lord  Hard- 
wicke  153.  and  Hereford's  Case,  T. 
16  Car.  2.  Sid.  209- 
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porate  and  other  rights  would  be  overturned,  if  a  mail  could 
lose  his  franchise  for  defect  of  title,  by  the  mere  vote  of  the 
corporation  who  admitted  him.     Great  inconvenience  would 
arise,  if  a  power  to  disfranchise,  on  a  defect  of  title,  were 
vested  in  corporations.     Many  would  be  totally  overturned 
by  it.    In  tliis  borough,  the  capital  burgesses  are  elected  only 
by  the  capital  burgesses,  but  the  disfranchisement  is  by  the 
corporation  at  large.    If  they  could  disfranchise  on  a  sup- 
posed want  of  tide,  the  right  to  elect  would  be  a  nugatory 
privilege  in  the  select  part,  because  it  might  be  frustrated 
by  an  immediate  removal  by  the  whole  body.    It  is  easy  to 
see,  to  what  extent  this  power  might  be  abused.      After 
&ftanchisement,  and  a  mandamus  to  restore,  the  corpora- 
tion might  put  the  party  to  a  traverse,  or  action  on  the  return, 
tad,  if  he  succeeded,  and  obtained  a  peremptory  mandamus, 
(key  might  again  dispute  his  title  by  quo  warranto.     Besides, 
this  sort  of  removal  may  be  put  in  practice  at  any  distance 
of  time, — after  possession  for  30,  40,  50,  years, — although 
this  court  will  not  trust  themselves  with  the  authority  of 
removal,  in  the  regular  way,  after  possession  for  twenty  years 
[9.]    The   rule  would  be  nugatory,  if,  by  another  mode, 
the  limitation  could  be  evaded.      Certainly,  when  the  court 
established  the  rule,  it  was  intended  to  prevent  any  impeach* 
ment  of  a  corporator's  tide  after  20  years,  by  any  private 
persons.    This  power,  too,  might  be  partially  exercised,  at  very 
critical  periods.    For  instance,  a  mayor  elect  might  be  amoved 
before  he  is  sworn ;  and  this  is  not  ideal,  for  it  happened  in 
this  very  case.     Mitchell,  being  mayor  elect,  was  disfranchised 
as  a  capital  burgess,  by  which  means  he  could  not  be  sworn 
into  his  office  of  mayor,  without  a  mandamus  to  restore  him ; 
and,  in  the  mean  time,  the  old  mayor  now  holds  over.     By 
the  same  sort  of  management,  with  a  majority  in  the  corpo- 
ration, the  same  mayor  might  be  continued  for  life.    These 
are  some  of  the  inconveniencies  which  would  follow  from 

such 
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[9]  This  rule  was  established  in  the 
WtnchcUea  causes,  M.  7  Geo.  3.  4. 
Burr.  1692.  and  explained  in  Rex  v. 


William  Rogers,  H.  10  Geo.  3.  4  Burr. 
2522  [r]. 


[r]  In  the  King  v.  Dtckin,  4  T.  R. 
282.  It  was  decided  that  this  period  of 
twenty  years  was  much  too  long  to  be 
allowed.  Several  decisions  previous 
to  the  Winchelsea  cases  were  referred 
to,  in  which  a  much  shorter  limita- 
tion had  been  adopted ;  and  a  general 
rule  of  court  was  made,  limiting  their 
own  discretion  in  granting  quo  war- 
rmto$  to  six  years,  beyond  which  no 


person  in  possession  of  his  franchise 
was  to  be  disturbed.  In  conform!  rv 
to  this  rule,  the  statute  of  32  G.  J. 
c.  58.  made  possession  for  six  years  a- 
good  plea  to  a  quo  warranto,  and  a 
sufficient  title  to  support  the  franchise 
of  any  person  elected  by  a  corporator 
who  had  exercised  his  right  for  that 
period. 
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1779.  such  a  right  vested  in  the  corporation,  and  there  can  be  i 
i^-v— J  from  their  not  possessing  it. 
The  Kino  *Lawrence, — The  question  is,  Whether  the  suggestion  i 
against  the  writ  is  sufficiently  denied  ?  In  all  cases,  the  party  *b 
Lyme  applies  for  the  mandamus  is  supposed  to  know  his  own  thU 
Regis.  best,  and  if  the  right,  as  he  states  it,  is  denied  by  the  retun 
•[82  ]  that  is  enough.  Unless  the  right  is  that  which  the  party  sa 
it  is,  in  the  writ,  the  court  cannot  know  that  he  has  any  rlgij 
and  the  motives  which  influenced  them  in  granting  the 
would  no  longer  exist.  Here,  the  suggestion  is, 
Mitchell  had  been  duly  elected,  admitted,  and  sworn, 
that  he  has  been  unjustly  removed.  If  he  was  not  d\\ 
elected,  admitted,  and  morn,  the  reason  for  restoring  hi 
ceases.  Had  the  writ  suggested  only  that  he  was  elect^ 
it  would  have  been  a  bad  return,  in  such  case,  to  have  i 
that  he  was  not  duly  elected,  for  that  would  then  have  I 
a  negative  pregnant.  In  the  present  return,  every  tiling 
which  Mitchell  founds  his  title  is  denied.  Is  it  meant  to  1 
contended,  that  nothing  but  the  fact  of  the  removal  can 
questioned  on  a  mandamus  to  restore  ?  If  so,  it  would  r 
be  competent  even  to  deny  that  the  party  had  ever  bee 
admitted.  But  I  insist,  that  it  is  sufficient  to  deny  any  pal 
of  the  title  suggested,  either  the  dueness  of  the  election 
or  the  dueness  of  the  admission.  In  the  case  of  !//« 
King  v.  The  Mayor  of  Li/nne,  of  which  Sir  JamA 
Burrows  has  furnished  me  with  a  note,  and  which  is  als4 
reported  in  Andrezcs  (e),  Lord  Chief  Justice  Lee  said,  thai 
it  was  enough  if  any  part  of  the  suggestion  was  denied/ 
(Buller,  Justice,—"  According  to  the  note  I  have  of  it,wi 
he  said,  "  if  any  material  part  was  denied)/'  In  the  case 
of  The  King  v.  Sir  Henry  Penrice,  reported  in  Strange  (f)\ 
it  was  held  that  if  an  immaterial  circumstance  is  alledged,  it 
is  a  good  return  to  deny  it,  even  though  the  answer  amount 
to  a  negative  pregnant.  (Willes,  Justice, — "  That  was 
die  case  of  a  mdndamus  to  admit."  As  to  Hereford's  Case, 
it  does  not  appear  there,  nor  in  any  of  the  other  cases  men- 
tioned there,  that  the  writ  suggested  that  the  party  had  been 
debito  modo  admissus,  or  electus.  In  the  case  of  The 
Queen  v.  Twitty  (g),  the  suggestion  being  debito  modo  elec- 
tus,  and  the  return  non  debito  modo  elect  us,  Lord  Holt 
said,  that  was  a  good^return,  for  it  was  an  answer  to  the  writ. 
That,  indeed,  was  a  mandamus  to  admit,  but  die  reason  given 
will  apply  in  the  case  of  a  mandamus  to  restore.  In  The 
King  v.  Lambert  (h),  which  is  reported  in  1 2  Modern  (i), 
f  83  1  tne  wr**>  wnicn  was  a  mandamus  to  restore,  was  debtic 
electus,  the  return  nunquam  debitl  electus,  and  it  was  held 

good 
(t)  H.  11  Geo.  2.    Andrews  105.  (h)  M.ZW.Sf  M. 

(f)  T.  IS  Geo.  2.  Str.  1235.  (i)  12  Mod.  2. 

(g)  M.  1  Anne.  2  Salk.  433. 
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good,  "  because  it  was  a  direct  answer."    If  Lamberts  case,       \  779, 
which  is  reported  in  Carthew  (k),  is  the  same,  it  is  there,       t ,_-w-,_f 
by  mistake,  called  a  mandamus  to  admit.    (Bullb  jt,  Justice,    xhe  Kino> 
— "  12  Mod.  is  not  a  book  of  any  authority)."    In  the  case       against 
of  The  King  v.  Hill  in  Shower  (I),  it  appears,  from  Lord       LYfts 
Holt's  argument,    that  the  mandamus  was  to  restore,  and       Rig  is. 
there,    likewise,  non  debito  modo  electus  was   determined 
to  be  a   good  return,     and  for  the  -same  reason,    "  be- 
cause it  followed  the   writ."      Stevenson' v.  Nevenson,  as 
reported    by  Lord  Raymond  (m),    was  a  mandamus  .  to 
restore,    and  it  appears  that,   on  the  trial  of  the   issues  in 
that  case,  Mr.  Serjeant  Pengelly  called  witnesses  to  prove 
the  due  election.     In  Crazcford  v.  Powell,  the  writ  suggested 
a  due  election,  and  the  return  was,  not  duly  elected,  and  was 
not  objected  to  (n).      All  those  cases  prove  that  the  return 
may  deny  the  suggestion  in  the  very  words  of  the  writ.    In 
Hilary,   16  Ceo.  3.  The  King  v.   The  Churchwardens  of 
Taunton  St.  James  [f37],  was  the  case  of  a  mandamus  to 
restore  L.  C.  to  the  office  of  sexton,  suggesting  that  he  was 
duly  elected.    The  return  was,   i(  Not  duly  elected,"    and 
-was  held  to  be  good.    (Buller,  Justice, — I  argued  that 
"  case,  and  this  point  was  not  made  a  question.    The  return 
also  stated,  that  the  sexton  was  also  removeable  at  will, 
and  the  argument  went  upon  the  question  whether  those 
"  two  matters  could  be  joined  in  the  return.")    The  prece- 
dents in  Tremayne  and  other  books  afford  no  argument,  for 
there  is  no  settled  form  for  this  writ  in  the  Register,  and 
it  is  always  adapted  to  the  circumstances  of  the  case.     Either 
it  is  necessary  to  suggest  the  dueness  of  the  election,  or  it  is 
not;  if  it  is,  it  is  proper  to  deny  it;  if  it  is  not,  they  ought 
not  to  have  suggested  it.     As  to  the  supposed  negative  preg- 
nant in  die  return,  viz.  that  it  admits  that  Mitchell  had  been 
in  possession,  that  is  not  so ;  it  admits  no  part  of  the  sug- 
gestion; neither  his  former  admission,  nor  the  removal.    Hie 
sort  of  certainty  required  in  returns,  is  ascertained  by  Lord . 
Holt  in  the  case  of  The  King  v.  The  Mayor  of  Abingdon  (o), 
and  it  appears  there,  that  when  a  tiling  follows  by .  neces- 
sary inference  that  will  be  sufficient.     The  court  cannot 
intend  from  this  return,  that  Mitchell  had  been  in  posses-       [  84  ] 
sion  de facto,  because  the  only  allegation  of  the  writ  is,  that 
he  was  duly  in  possession,  and  that  is  fully  denied;  yet,  all 
the  arguments  of  inconvenienoe  proceed  upon  the  supposi- 
tion, that  the  return  admits  a  de  facto  possession.     On  the 

other 


(h)  170. 

(1)  M.  2W.SrM.\  Sh.  253. 
(m)  £.  10  Geo.  3.    2  Ld.   Raym. 
1353.     1  Str.  583. 


(n)  T.  33  Sp  34  Geo.  2.  2  Burr, 
1013. 

[f  37]  Since  reported,  Cowp.  413. 

(o)  E.  12  W.  3.  1  Ld.  Raym.  559, 
560. 
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other  side  they  have  admitted,  (by  arguing  die  sufficiency 
of  the  return,  and  not  traversing  it,)  that  Mitchell  was  not 
duly  elected.  It  appears,  therefore,  clearly,  that  he  is 
without  title,  and,  in  such  a  case,  although  the  return  should 
be  insufficient,  the  court  will  not  award  a  peremptory 
mandamus  I  Rex  v.  Tidderley  (p),  Basset  v.  The  Mayor 
of  Barnstaple  (a). 

Rooke,  m  reply,— ft  seems  to  be  agreed,  that  a  corpora- 
tion has  no  right  to  disfranchise  its  own  members  for  want 
of  title,  and  the  only  dispute  now  is,  whether  Mitchell  was 
m  possession.  It  is  said  that  the  writ  suggests  a  due  election, 
which  the  return  denies,  and  therefore  nothing  is  admitted 
by  the  defendants ;  but  if,  knowing  our  own  case,  we  have 
stated  it  right,  we  ought  not  to  be  in  a  worse  condition, 
than  if  we  had  only  said  that  he  had  a  bad  title.  They 
should  have  denied  either  the  fact  of  admission,  or  the  fact 
of  removal;  for  the  right  is  immaterial.  In  the  case  of 
The  King  v.  The  City  of  Chester  (r)  the  court  expressly 
makes  the  distinction  between  a  mandamus  to  restore,  and 
a  mandamus  to  admit ;  and,  wherever  a  case  of  mandamus 
has  been  decided  with  that  distinction  in  view,  and  upon 
solemn  argument,  I  will  venture  to  assert  that  non  debit o 
modo  electus,  admissus,  etjuratus,  has  not  been  held  to  be  a 
good  return  to  a  mandamus  to  restore.  All  the  cases  cited 
on  the  other  side,  which  relate  to  offices  not  corporate,  are 
beside  the  present  question.  The  rights  of  churchwardens, 
sextons,  and  coroners,  Cannot  be  tried  by  quo  warranto; 
therefore,  where  there  are  different  claimants,  the  court  will 
grant  a  mandamus  to  each,  and  let  them  litigate  the  right  in 
that  manner.  If  we  were  to  take  issue  on  this  return,  and 
go  to  trial,  and  obtain  a  verdict,  the  court  could  then  only 
grant  the  peremptory  mandamus  on  the  ground  of  prior 
possession,  for  the  right  could  not  be  questioned  at  the  trial. 
The  corporation  cannot  contest  it  at  all;  the  King  only  by 
quo  warranto.  The  conclusion  of  the  return  is,  that  they 
cannot  restore.  Why?  Because  Mitchell  was  not  duly 
elected.  That  inference  is  not  true,  for  they  must  restore,  u 
there  has  been  a  de  facto  election.  The  return  at  most  de- 
nies the  actual  possession  only  by  argument,  which  is  insuffi- 
cient; for  Lord  Holt  says,  that  the  certainty  in  returns  should 
be  as  great  as  in  indictments. 

Lord  Mansfield. — I  have  often  said,  that  I  was  parti- 
cularly anxious  that  every  part  of  corporation-law  should  be 
settled  on  clear  and  certain  principles,  and  not  on  nice  sub- 
tleties and  verbal  distinctions.  We  will  therefore  consider  of 
this  question.    At  present,  it  strikes  me  to  be  sufficient  if  the. 

suggestion 


(p)  M.  12  Car.  2.    1  Sid.  14. 
(qj  E.UCar.2.  1  Sid.  286. 


(r)  M.6!F.$M.  $  Mod.  10. 


IN  THE  NINCTEENTH  YEAR  OF  GEORGE  III.  85 

suggestion  of  the  writ  is  fully  denied,  whatever  that  is.     I       1779. 

ani  not  thoroughly  aware  of  the  sense  and  meaning  of  the        ^vw 

distinction  between  elected  and  duly  elected ;  because  it  seems    The  King 

to  be  a  contradiction  to  say,  thai  a  man  has  been  elected,  and       against 

at  the  same  time  to  say,  he  ha*  not   been  duly  elected;       Lyme 

they  seem  to  me  the  same.     On  an  issue  to  try  if  a  man  has       Regis. 

been  .elected,  he  must  prove  a  due  election.      In  general, 

where  a  person  takes  upon  him  to  suggest  what  he  was  not 

bound  to  do,  that  may  be  denied.     But  another  tiling  strikes 

me  at  present ;  the  return  should  be  such  as,  if  true,  would 

shew  that  the  party  has  no  right  to  be  restored,  and  there* 

fore  it  ought  to  deny  the  material  part.     In  the  case  of 

hjnjtf,  (a  very  full  note  of  which  Mr.  Justice  Buller  has 

shewn  me,)  they  go  very  nicely  into  the  arguments  upon  this 

head.    There,  it  was  denied  that  there  was  any  admission* 

Here,  they  deny  that  Mitchell  was  duly  elected,  admitted, 

and  sworn,  in  the  conjunctive*      Upon  such  an  issue,  he 

must  prove  all  die  three  allegations ;  yet  the  dueness  of  his 

election  is  immaterial,  for  the  corporation  could  not  judge  of 

the  tide.    I  give  no  opinion. 

This  day,  his  Lordship,  after  stating  the  writ  and  return, 
delivered  the  opinion  of  the  court,  as  follows. 

Lord  Mansfield, — The  question  is,  whether  this  is  a 
sufficient  return.  Hie  grievance  complained  of,  by  the  per- 
son applying  for  the  writ,  is,  that,  having  been  duly  elected, 
admitted,  and  sworn,  he  has  been  removed  by  the  corpora* 
tion;  and  they  are  to  shew  a  just  cause  of  removal.  It  is 
admitted,  that  they  could  not  remove  for  want  of  an  original 
title;  but  it  is  contended,  that  they  have  sufficiently  answered 
4e  suggestions  of  the  writ,  and  that  issue  may  be  taken,  or 
an  action  brought,  on  the  return*  Upon  full  consideration, 
we  are  all  of  opinion,  that  the  return  must  answer,  not  the 
words,  but  the  materiality  of  the  writ,  and  nothing  shews 
this  more  than  the  nicety  in  the  cases  as  to  elected  and  duly 
elected.-  In  the  case  of  Lynne,  the  whole  turned  upon  the 
question,  Whether  it  was  a  return  to  the  material  part  ?  A  return 
which  seems  to  be  guarded,  and  not  to  deny  the  substance,  is 
bad,  although  I  rather  think  nothing  is  an  election  but  a  due  elec-> 
tion.  Here  the  material  suggestion  is  the  removal.  They  f  86  1 
were  not  to  judge  of  the  title.  The!  return  is  in  the  con- 
junctive,— not  duly  elected,  admitted,  and  sworn, — and, 
therefore,  fallacious.  If  tiie  truth  would  have  warranted  it, 
and  they  had  returned  not  duly  elected,  or  admitted,  or  sworn, 
it  might  have  been  good.  We  are  all  of  opinion^  that  the 
return  is  insufficient,  andtherefore  a  peremptory  mandamus 
must  issue/ 
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8?h°Fdf.'      •    Devon  and  Another,  Assignees  of  Gascoyne, 
a  Bankrupt,  against  Watts. 


ligament    TN  an  action  of  trover,  by  the  assignees  of  a  bankrupt,  a 
S5ifftof       verdict  having  been  found  for  the  plaintiffs,   and  a  rule 


Ana 
of  a  lease, 

estate,  made,  in  obtained  to  shew  cause  why  there  should  not  be  a  new  trial,  the 

of ^Umkroptey,  ^  came  on  to  **  *xgped  *«  <ky,  wnen  me  question  wasj 
to  tome  of  the  '  Whether,  under  the  particular  circumstances,  an  assignment 
creditor*,  u  an    0f  a  iease  wnicn  had  been  made  by  the  bankrupt,  was  an  act 

act  of  bank-  r  .  '  r  ' 

raptcy.  of  bankruptcy : 

Upon  the  report  of  the  evidence,  the  facts  appear  to  be, 
That  on  the  30th  of  November,    Gascoyne,  the  bankrupt, 
sent  for  one  Hall,  his  attorney,  to  advise  with  him  about  his 
affairs,  when  he  shewed  Hall  a  decree  of  the  court  of  Chan- 
cery against  him,  and  told  him,  he  had  been  served  with  a 
subpoena,  and  was  threatened  with  an  attachment,  but  was  not 
able  to  pay  the  money.     He  asked  Hall,  whether 'his  credi- 
tors could  be  forced  to  take  a  composition,  who  told  him 
they  could  not,  and  that,  if  the  attachment  should  issue,  he 
must  pay  the  money.     He  then  told  Hall,  that  some  of  his 
creditors  had  looked  into  his  affairs,  and  they  thought  he 
could  not  pay  above  eight  shillings  in  die  pound.    Hall,  upon 
this,  advised  him  to  become  a  bankrupt.     He  sent  again  for 
Hall,  on  the  2d  of  December,  and  then  named  to  him  some 
creditors  who  had  been  long  great  friends  to  him,  and  had  in- 
dorsed bills  for  him  which  were  not  yet  due,  which  would 
distress  them,  and  said,  that  as  he  could  not  pay  the  bills, 
the  only  method  by  which  he  could  secure  them,  would  be, 
by  an  assignment  of  the  lease  in  question.    On  the  3d  of  De- 
cember, Half  went  to  him  again ;  and  was  told  by  him,  that 
Cox,  one  of  his  creditors,  had  been  with  him,  and  had  said 
that  Blake,  attorney  for  Cox,  thought  matters  might  be  set- 
tled without  a  bankruptcy.    At  four  or  five  o'clock  in  the  after- 
noon of  the  3d  of  December,  the  assignment  of  the  lease  was 
.executed  to  three  of  hif  creditors — Watts,  Giles,  and  Hall. 
[  &7  ]       After  the  execution  of  the  assignment,  Hall  went  to  Blake, 
when,  upon  his  stating  to  him  the  situation  of  Gascoune's  af- 
fairs, Blake  agreed  it  was  proper  a  commission  should  be  sued 
out.     Some  of  the  creditors  were  present  at  this  meeting,  and 
mentioned  the  lease  as  a  part  of  Gascoyntfs  estate  ;  on  which 
Hall  told  them  of  the  assignment,  but  did  not  mention  when 
it  was  made.    The  lease  was  worth  about  <£400,  and  was 
only  assigned  to  secure  about  £& 50,  and  was  then  to  be  held 
in  trust  for  the  bankrupt,  his  executors,  administrators,  and 
assigns.    The  assignment  recited  that  Giles  had  become  Secu- 
rity 
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rity  for  the  bankrupt.     Hall  had  lent  him  money,  and  seve-       ]  770 
ral  bills  and  notes  had  been  indorsed  for  die  bankrupt,  by       ^-^ 
Halts,  Giles,  and  Hall,  which  remained  unpaid,  and  he  had      1)EVok 
agreed  to  assign  the  lease,  in  order  to  secure  die  payment  of       against 
those  debts.  Watts. 

Dunning  and  Peckham,  for  the  plaintiffs.-— The  Solicitor 
General,  for  the  defendant. 

For  the  plaintiffs,  it  was  argued,  that  this  was  a  fraudulent 
conveyance  within  the  statute  of  13  Eliz.  f.5. ;  and  that,  by 
1  Jac.  1.  c.  15.  fraudulent  conveyances  are  made  acts  of  bank- 
ruptcy. Three  facts  are  clear :  1 .  Gascoyne  was  insolvent  at 
the  time  of  the  assignment,  for;  by  his  own  account,  he  could 
only  pay  eight  shillings  in  the  pound.  «.  He  intended  to  pre- 
fer the  assignees  of  the  lease,  to  his  other  creditors.  3.  When 
he  made  the  assignment,  he  intended  an  act  of  bankruptcy. 
In  JVorsley  v.  Demattos  (s),  an  assignment,  by  deed,  of  all 
a  trader's  stock,  though  by  way  of  security,  and  for  a  valuable 
consideration,  was  held  to  be  an  act  of  bankruptcy.  In  Linton 
v.  Bartlett  (t),  an  assignment,  by  deed,  of  only  one  third  of 
the  bankrupt's  effects,  by  way  of  security,  was  determined  to 
be  an  act  of  bankruptcy.  In  the  case  of  Rust  and  Another, 
Assignees  nf  Papps  v.  Cooper,  which  was  determined  in  this 
court  T.  17  Geo.  3.  a  parol  assignment  of  part  [f  1],  as  a  se- 
curity to  a  creditor,  and  under  very  favourable  circumstances, 
but  in  contemplation  of  an  act  of  bankruptcy,  was  held  to  be 
a  baud  against  the  bankrupt-laws,  and  therefore  void  [f  38]. 
It  was  not  an  act  of  bankruptcy,  because  it  was  not  by  deed, 
but  such  an  assignment  by  deed  is  in  itself  an  act  of  bank- 
ruptcy. 

For  the  defendant,  it  was  said,  that  the  assignment  was  of 
real  property,  and  there  was  a  bona  Jide  consideration  for  it. 
Hie  circumstances  of  the  overplus,  after  paying  the  creditors 
to  whom  the  assignment  was  made,  being  limited  to  the  bank* 
nipt,  (which  was  insisted  upon  on  the  other  side  as  evidence  [  88  ] 
of  an  intention  to  defraud  the  other  creditors,)  is  a  proof  of 
the  fairness  of  the  transaction.    It  is  like  the  case  of  a  mort- 

(s)  B.  R.  H.  31  6.  2.  1  Burr.  467.*       [f  38)  Since  reported,  Cowp.  629* 
(t)  C.  B.  H.  10  G.  3.  3  Wils.  47-     % 


[f  1]  A  reported  direction  of  Lord  that  conveyance  of  the  whole  must  ne- 

Mansfield  at  Nisi  Prius,  in  Hooper  v.  cessarily  be  presumed  an  act  of  bank- 

Smith,  1  Bt.  Rep.  442.  must  be  in-  ruptcy,  whereas  a  conveyance  of  part 

correct.    The  distinction  is  laid  down  depends  upon  the  circumstances  of  the 

in  Newton  v.  Chantler.  7  East.  138.  case,**/.  Butcher  v.  Ea$totinfri 295. 
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1 779.  &%e>  where  the  mortgagee  must  account  for  the  overplus  to 
■L_J_L_J  die  mortgagor,  or  those  who  'stand  in  his  place.  If  the  sur- 
plus had  been  limited  to  the  other  creditors,  or  the  assignees, 
that  would  have  plainly  shown  that  an  act  of  bankruptcy  was 
in  contemplation.  Wordey  v.  Demattos  went  on  the  particu- 
lar circumstances  of  the  case,  which  were  very  strong,  but  it 
was  not  there  laid  down,  as  a  general  rule,  that  a  bona  fid* 
assignment  to  a  fair  creditor,  even  though  in  contemplation  of 
an  act  of  bankruptcy,  is  void.  Rust  v.  Cooper  differed  from 
this  case,  for,  there,  it  was  clear  the  bankrupt  could  not  stand 
longer  than  the  Saturday,  and  the  order  was  sent,  by  express, 
to  deliver  the  goods  before  that  time.  The  creditors,  here, 
were  informed  of  the  assignment,  and  did  not  object  to  it. 
It  was  said,  this  assignment  was  a  fraud,  in  particular,  upon 
the  creditor  under  die  decree  and  attachment,  but  he  could 
not  have  taken  the  lease,  if  there  had  been  no  assignment,  the 
attachment  being  oplyan  execution  against  the  person. 

Lord  Mansfield  said,  he  continued  of  the  same  opinion 
which  he  had  entertained  at  the  trial,  viz.  that  this  was  a 
fraudulent  deed,  and  an  act  of  bankruptcy.  He  thought  it 
was  fraudulent  on  two  grounds :  1.  It  was  fraudulent  against 
the  creditor  under  the  decree.  The  court  of  Chancery  would 
have  relieved  him  against  the  defendant,  and  given  him  the  be- 
nefit of  the  lease,  notwithstanding  the  assignment  was  for  a 
valuable  consideration ;  for  if  any  man,  knowing  of  a  judg- 
ment, or  a  decree,  purchases,  though  for  a  fuU  value,  the  par- 
chase  is  fraudulent  and  void.  This  was  established  in  TvcynJt 
Case  (u).  The  creditor  in  equity  might  have  had  a  seques- 
tration of  the  lease.  2.  In  the  other  view,  the  assignment 
was  a  clear  fraud  against  the  general  creditors  under  the  bank- 
rupt-laws. The  bankrupt  was  advised,  and  agreed,  to  have  a 
commission  sued  out ;  and,  after  that,  made  the  assignment* 
It  was  said,  the  creditors  were  told  of  the  assignment-  The 
manner  in  which  they  were  told  of  it  was  the  worst  part  of  the 
case;  for  the  bankrupt  concealed  from  them,  when  or  how 
it  was  made,  and  they  had  no  season  to  suppose  that  it  was 
not  made  long  before.  All  amicable  commissions  are  agreed 
to  by  the  creditors,  <?n  the  idea  that  there  is  to  be  no  pre- 4 
ference. 

[  89  ]  Buller,  Justice,  observed,  that  die  preference  given  to 

the  defendant,  and  the  two  other  assignees  of  die  lease,  was 
voluntary,  for  they  had  not  applied  to  the  bankrupt  for  pay- 
ment of  their  debt.  The  motive  perhaps  was  not  culpable, 
but  the  transaction  was  contrary  to  the  general  policy  of  the 
law. 

The  rule  discharged  [f  89]* 


(u)M.**EUt.3Co.SO.t. 


£t  39]  Since  the  former  edition  of 

these 
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these  Reports  was  published,  the  fol- 
lowing important  case  has  been  deter- 
mined in  the  court  of  Kings  Bench. 


Hissblls  and  Another,  Assignee* of 
Jackson,  a  Bankrupt,  v.  Simpson. 

This  cause  came  on  in  M.  21  Geo.  3. 
before  his  honour  the  late  Master  of 
the  Rolls,  (Sir  Thomas  SeweltJ  who 
directed  an  issue  to  try  the  following 
question;  viz.  "  Whether  Jackson 
was  a  bankrupt,  within  the  true  intent 
tad  meaning  of  the  several  statutes 
made  relating  to  bankrupts,  at  the 
tine  of  the  execution  of  a  certain  in- 
denture, dated  the  14th  of  August 
1773,  and  made  between  the  said 
Jackson,  (therein  described  to  be  a  mer- 
cer and  grocer,)  of  the  one  part,  and 
the  defendant  on  the  other  part,  wit- 
nessing, among  other  things*  that  the 
said  Jackson  bad  sold  and  delivered 
to  the  said  defendant,  all  the  house* 
hold-furniture,  goods,  chattels,  and 
personal  estate,  of  the  said  Jack- 
ton,  (except  as  therein  excepted,) 
subject  to  the  proviso  therein  men- 
tioned r 

The  trial  of  this  issue  came  on,  at 
the  spring  assizes  for  the  county  of 
Stafford,  21  Geo.  3.  before  Nares, 
Justice,  when  a  verdict  was  found  for 
the  plaintiffs. 

In  Easter  Term  following,  Howorth 
obtained  an  order,  in  tbe  court  of 
Chancery,  to  shew  cause,  why  there 
should  not  be  a  new  trial ;  which  was 
afterwards  argued,  on  the  21st  of  June, 
21  Geo.  3.  but  the  Lord  Chancellor 
did  not  deliver  his  opinion  till  April, 
23  Geo.  3.  when  the  order  was  made 
absolute. 

The  second  trial  came  on  before  the 
same  Judge,  and  a  special  jury,  at  the 
summer  assizes  for  Staffordshire ;  and, 
Qjx>n  that  occasion,  a  case  was  reserved 
for  the  opinion  of  the  court,  the  pur- 
port whereof  was  as  follows : 

Ralph  Jackson,  of  H.  in  the  county 
of  Stafford,  grocer,  was,  on  the  28th 
of  November  1777,  being  the  day  on 
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which  the  commission 
of  bankrupt  issued,  a 
trader,  within  the  true 
intent  and  meaning  of 
the  several  statutes 
made,  and  now  in 
force,  concerning  bank- 
rupts. He  became  indebted  to  the 
petitioning  creditor,  in  £  100  by  bond, 
bearing  date  the  13th  of  August 
1770,  and  payable  on  the  13th  of  Ft* 
bruary  1771*  Some  days  previous  to 
the  14th  of  August  1773,  he  applied  to 
one  Child,  an  attorney  and  convey* 
anccr,  to  propose  an  indemnity  to 
Simpson,  the  defendant,  against  a  bond 
in  which  Simpson  had  joined  with  him, 
to  a  Mrs.  Bart  lorn.  At  the  time  of 
'  this  application,  Child,  to  whom  he  was 
quite  a  stranger,  asked  him  what  pro* 
pcrty  he  had ;  and  he  answered,  that 
be  had  the  newly  built  house,  men- 
tioned in  the  indenture  of  the  14th  of 
August  1773,  besides  his  household 
goods  and  stock  in  trade.  He  had  no 
writings  with  him.  Child  then  asked, 
Whether  he  had  any  objection  to  in* 
elude  the  household  goods  and  stock 
in  trade,  in  the  indemnity  ?  He  said, 
.he  had  not ;  and  that  he  had  drawn 
rather  too  much  money  out  of  trade, 
towards  building  the  house ;  and  that 
the  money  borrowed  of  Mrs.  Bartlom, 
and  for  which  Simpson  had  become 
bound,  was  to  replace  the  money  so 
taken  out  of  trade ;  and  that  he  wished 
to  indemnify  Simpson,  in  such  man- 
ner as  Child  should  think  reasonable 
and  right.  Thereupon,  Child  prepared 
the  indenture  in  question. 

It  recited,  That  the  defendant,  at 
the  instance  and  request  of  Jackson, 
and  for  his  proper  debt,  together  with 
Jackson,'  was,  by  a  bond  of  the  same 
date,  bonid  to  Mrs.  Bartlom,  in  the 
penal  sum  of  £  400,  conditioned  for 
the  payment  of  £200  with  interest, 
on  the  14th  of  the  ensuing  February  ; 
that  it  was  Agreed  between  Jackson 
and  the  defendant,  before  the  execu- 
tion of  the  said  bond,  that  the  defend- 
ant, his  heirs,  executors,  and  admi- 
nistrators, should  be  sufficiently  in- 
3  *  demnified 


89  a 


CASES  IN  HILARY  TERM 


1779. 

Devon 
against 
Watts. 


demnified  therefrom, 
out  of  the  copyhold 
and  personal  estate  of 
Jackson  therein  men- 
tioned;  and  that  he 
should  surrender,grant, 
and  assign,  the  same 
to  the  defendant,  his  executors,  admi- 
nistrators, or  assigns,  in  such  man-* 
ner  as  he  or  they  should  di- 
[90]  rect,  for  the  purpose  afore- 
said. It  then  witnessed, 
that,  in  pursuance,  and  in  part  of  the 
performance  of  the  said  agreement, 
and  in  order  to  indemnify  the  defend- 
ant, his  heirs,  executors,  and  admi- 
nistrators, from  and  against  the  said 
bond,  and  the  principal  and  interest 
thereby  secured,  and  all  costs,  charges, 
and  trouble,  any  ways  concerning  the 
same,  the  said  Jackson ,  for  himself, 
his  heirs,  executors,  administrators, 
and  assigns,  did  covenant  with  the  de- 
fendant, his  heirs,  executors,  and  ad- 
ministrators, and  every  of  them,  that 
the  said  Jackson  and  his  heirs,  and  all 
other  persons  having  any  estate  or  in- 
terest in  the  copyhold  premises  therein 
after-mentioned,  should,  at  his  and 
their  costs  and  charges,  within  three 
months  after  the  date  of  the  said  in- 
denture, at  some  court  baron,  to  be 
held  for  the  manor  of  Newcastle  under 
Lync,,  surrender  into  the  hands  of  the 
lord  of  the  said  manor,  or  of  his  stew- 
ard, according  to  the  custom  of  the 
said  manor,  free  from  all  incum- 
brances, all  that. new  erected  copy- 
hold messuage,  situate  in  S.  within  the 
said  manor,  then  in  the  occupation  of 
Jackson,  or  his  under-tenants  or  as- 
signs, together  with  all  barns,  stables, 
SfC.  thereto  belonging,  to  the  use  of 
the  defendant,  his  executors,  admi- 
nistrators, and  assigns,  for  the  term 
of  500  years,  to  be  computed  from^ 
the  date  of  the  surrender ;  provided, 
that  if  Jackson,  his  heirs,  executors, 
or  administrators,  should,  on  or  be- 
fore the  14th  of  February  next  ensuing, 
pay  the  said  £200  and  interest  to 
Mrs.  Bartlom,  and,  in  the  mean  time, 
and    until  payment  thereof,    should 


save  harmless,  and  keep  indemnified, 
the  said  defendant,  his  heirs,  execu- 
tors, and  administrators,  and  his  and 
their  goods,  chattels,  lands,  and  te- 
nements, from  and  against  the  said 
bond,  and  the  principal  and  interest 
thereby  secured,  and  all  costs,  charges, 
4*c.  concerning  the  same,  then  the 
said  indenture,  and  the  surrender  so 
to  he  made,  should  from  thenceforth 
cease,  determine,  and  become  void. 
Then  there  was  a  covenant  by  Jackson 
to  pay  the  £200  and  interest  accord- 
ing to  the  said  proviso,  and  that  he 
had  done  nothing  to  charge  or  im- 
peach the  title  to  the  said  messuage. 
The  indenture  then  further  witnessed, 
that,  for  the  same  considerations,  and 
in  further  part  performance  of  the  said 
agreement,  Jackson  did  bargain/  sell, 
and  deliver  to  the  defendant,  his  cxe-s 
cutors,  administrators,  and  assigns,  all 
the  household-furniture,  goods,  chat- 
tels, and  personal  estate,  of  the  said 
Jackson  therein  mentioned;  that  is  to 
say,  #c.  (here  followed  an  inventory 
of  furniture  in  Jackson's  house),  and 
all  other  the  goods,  chattels,  stock  in 
trade,  and  personal  estate,  whatsoever, 
of  him  the  said  Jackson,  situate  at  S* 
aforesaid,  or  else*  here  in  the  kingdom 
of  England,  (wearing-apparel except- 
ed,) to  hold  the  same,  to  the  defend- 
ant, his  executors,  administrators, 
and  assigns,  for  ever,  subject,  never- 
theless, to  the  proviso  aforesaid ;  and 
the  said  Jackson  did  thereby  grant  to 
the  defendant,  his  executors,  admini- 
strators, and  assigns,  in  default  of  the 
payment  of  j£200.  and  interest,  on 
the  day  mentioned  in  the  proviso,  full 
power,  at  any  time  or  times,  to  enter 
into  the  premises  of  the  said  Jackson  t 
and  to  take,  carry  away,  and  sell,  any 
of  the  said  goods  and  chattels.  Then 
Jackson,  by  the  said  indenture,  for 
himself,  his  heirs,  executors,  and  ad- 
ministrators, covenanted  with  the  de- 
fendant, his  executors,  administrators, 
and  assigns,  that  thoy  would  warrant 
and  defend  the  goods  and  chattels  so 
bargained  and  sold  to  the  defendant, 
his  executors,  administrators,  and  as- 
signs, 
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signs,  subject  to  the  said  proviso, 
against  him  the  said  Jackson,  his  exe- 
cutors and  administrators,  and  every  • 
other  person  and  persons  whatsoever ; 
of  all  which  goods  and  chattels  the  in- 
denture stated,  that  the  said  Jackson 
had  put  the  defendant  in  full  posses- 
sion, by  delivering  to  him  a  silver  tea- 
spoon, in  the  name  of  all  the  said 
goods  and  chattels,  at  the  sealing  and 
delivery  of  the  said  indenture. 

This  indenture  was  duly  executed 
by  Jackson.  A  commission  of  bank- 
rupt, bearing  date  the  23th  of  No- 
xxmber,  17  Geo.  3.  issued  against  him ; 
and  his  estate  and  effects  were  assigned 
by  the  commissioners  to  the  plaintiffs, 
oo  the  31st  of  December,  17  Geo.  3* 
Jackson,  at  the  time  of  the  execution 
of  the  indenture,  was  in  full  credit. 
The  house  therein  mentioned  was  then 
worth  £400,' and  his  personal  estate 
worth  £800  more.  He  continued  in 
trade,  and  in  credit,  until  the  month 
of  October  1776. 

The  question  stated  for  the  opi- 
nion of  the  court  was  the  same  with 
that  contained  in  the  terms  of  the 
issue. 

The  case  came  on  to  be  argued,  3f. 
24  Geo.  3.  on  Tuesday  the  25th  of  No- 
vember, by  Nares  for  the  plain- 
[  91  ]  tiffs,  and  Bower  for  the  defend- 
ant ;  but,  it  being  alleged,  on 
the  part  of  the  defendant,  that  Jackson 
was  worth  a  great  deal  more  than  the 
money  borrowed  of  Mrs.  Bartlom,  at 
the  time  of  the  execution  of  the  in- 
denture, and  that  it  did  not  appear, 
on  the  case,  that  he  owed  any  thing 
at  that  time,  but  that  debt,  and  that 
due  to  the  petitioning  creditor;  the 
court  directed  the  argument  to  stand 
over  till  the  next  term  ;  and  that,  in 
the  mean  time,  the  parties  should  en- 
quire, whether  Jackson  owed  any  other 
debts  at  that  time,  and,  if  it  should 
appear  that  he  did,  that  an  addition, 
stating  such  other  debts,  should  be 
made  to  the  case. 

No  such  addition,  however,  was 
made,  and  the  case  came  on  again  for 
argument,  in  H.  24  Geo.  3.  on  Tues- 
day, the  3d  of  February. 

H 
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Lord    Mansfield  di-         1779. 
rectcd  Bower  to  begin. 

He  informed  the, 
court,  that,  in  conse- 
quence of  what  had 
passed  last  term,  there 
had  been  an  attendance 
at  Buller,  Justice's  chambers; and  that 
the  defendant  had  there  offered  to  ad- 
mit any  debt,  previous  to  the  execu- 
tion of  the  indenture,  which  the  plain* 
tiffs  should  verify  by  affidavit,  arid  that 
they  had  not  attempted  to  prove  any 
in  that  manner.  The  defendant,  he 
said,  cannot  prove  a  negative;  and, 
therefore,  the  court  will  presume  that 
Jackson  was  no  otherwise  indebted 
than  as  is  stated  in  the  case.— *(  Lord 
Mansfield.—"  The  court  will  not  pre- 
sume one  way  or  the  other;  the  case 
only  says,  Jackson  was  in  good  credit; 
a  man  may  be  in  very  good  credit,  and 
yet  owe  a  great  deal.") — This  case  has 
been  twice  before  the  Chancellor  on 
the  same  state  of  facts  that  appears 
now  before  this  court ;  and  his  Lord- 
ship strongly  inclined  to  think  there 
was  not  enough  to  establish  an  act  of 
bankruptcy.  The  question  is,  Whe- 
ther the  assignment  and  conveyance, 
contained  in  the  indenture  in  question, 
being  expressly  made  as  an  indemnity 
to  the  surety,  is  such  a  conveyance  as 
constitutes  an  act  of  bankruptcy,  with- 
in the  meaning  of  the  statute  of  1  Joe. 
1.  c.  15.  §  2.  the  words  of  which  are, 
"  or  make,  or  cause  to  be  made,  any 
"  fraudulent  grant,  or  conveyance,  of 
"  his,  her,  or  their,  lands,  tenements, 
"  goods,  or  chattels,  to  the  intent,  or 
"  whereby,  his,  her,  or  their,  cre- 
"  ditors  shall  or  may  be  defeated  or 
"  delayed,  for  the  recovery  of  their 
"  just  and  true  debts  ?"  As  to  actual 
fraud,  or  undue  preference,  no  such 
thing  was  pretended,  or  attempted  to 
be  proved.  Jackson  docs  not  appear 
to  have  owed  more  than  £300  to  all 
the  world  at  the  time ;  and  this  case 
differs  materially  from  all  the  others 
which  have  arisen  on  this  clause 
of  the  act  of  Parliament,  in  this  cir- 
cumstance, that  the  party,  to  whom 
the  conveyance  was  made,  was  not  a 
3  creditor 
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creditor  at  all  at  the 
time,  nor  then  likely 
ever  to  become  a  cre- 
ditor. It  is  not  stated 
that  he  ever  did,  and, 
in  fact,  he  did  not,  be- 
come a  creditor  till 
after  the  commission  of  bankruptcy 
issued.  It  may  be  proper  to  mention 
the  leading  cases,  to  shew  how  much 
they  are  distinguishable  from  the  pre- 
sent. In  Worslty  v.  Demattos  (a), 
the  conveyance  was,  it  is  true,  an  in- 
demnity ;  but  it  was  made  at  a  time 
when  the  bankrupt  was  so  much  in- 
debted, as  to  be  unable  to  carry  on  his 
trade,  without  the  assistance  of  De- 
fnattos ;  and  it  was  made  for  the  pur* 
pose  of  being  a  floating  security  to 
him,  for  contingent'  acceptances  of 
bills  to  be  drawn  upon  him  by  the 
bankrupt.  There  were,  besides,  many 
circumstances  of  fraud  in  that  case. 
In  Linton  v.  Bartlet  (b),  the  assign- 
ment  was  to  an  actual  creditor  at  the 
time,  and  was  made  when  the  party 
was  insolvent,  and  on  the  very  eve 
of  absconding  to  avoid  his  creditors. 
In  Wilson  v.  Day  (c),  the  party 
was  insolvent  at  the  time  of  the 
assignment;  it  was  executed  under 
very  fraudulent  circumstances,  to 
protect,  and  prefer,  a  favourite  cre- 
ditor; and  only  a  few  days  before 
the  bankrupt  absconded,  (n  Comp- 
ton  v.  Bedford  (d),  the  bill  of  sale 
was,  in  like  manner,  executed  under 
tfce  impression  of  an   immediate  in- 


solvency, to  give  a  preference  to  fa- 
vourite creditors,  and  the  very  day  be- 
fore the  party  absconded.  These  are 
all  the  material  cases,  except  that  ef 
Law  v.  Skinner,  which  shall  be  men- 
tioned afterwards.  In  the  present  case, 
the  defendant  could  not  have  taken 
possession  of  the  estate,  or  goods, 
under  the  indenture,  at  any  one  time, 
prior  to  the  commission.  If  he  had, 
the  estate  might  hate  been  recovered 
from  him  by  Jackson,  in  ejectment, 
[p  2]  and  the  goods  in  trover ;  for  the 
court  will  not  permit  a  trustee 
to  keep  possession  against  his  [92] 
cestui  que  trust  (e).  It  may 
be  said,  that  the  leaving  Jackson  in 
possession  gave  him  a  false  credit. 
But  will  it  be  contended,  that  his  ere* 
dit  would  have  been  worse,  if  the 
transaction  had  been  publicly  known  r 
If  Mr.  Hoare,  the  banker,  were  to 
make  an  assignment  of  all  his  property 
to  secure  the  payment,  of  £20,  would 
such  an  act,  when  known,  hurt  his 
credit,  or  make  him  a  bankrupt  ?  The 
circumstance  of  the  amount  of  the 
debt  in  proportion  to  the  property  is 
what  affects  credit,  not  the  amount  of 
the  security.  As  to  $e  case  of  Law 
v.  Skinner  (f),  it  was  decided  on  a 
principle  which  certainly  is  not  law ; 
for  the  Chief  Justice  is  there  made  to 
say,  that  the  question  turned  upon  this, 
♦€  Whether  the  deed  did  not,  ipso  facto, 
create  an  insolvency  in  the  trader?  that, 
if  so,  it  was  clearly  an  act  of  bank- 
ruptcy (g)/'-^(Lord  Mansfield— "Yoxx 

are 


(a)  J5.  JR.  H.  31  Geo,  2.  1  Burr,  coram  Lord  Mansfield,  1  Blackst.  362. 
467.  (t)  Infra,  p.  b'95. 

(b)  Ct  B.  H.  10  Geo.  3,  3  IVUs.  47.  (f)  C;  B.  E.  15  Geo.  3.  2  Blackst, 

(c)  B.  R.  T-  32  #  33  Geo.  2.   %  996. 

Burr.  827.  (g)  %  Blackst,  L  c  997* 

(d)  Guildhall,  after  H.  %  Geo,  3. 


\r  ?]  Vide  note  to  White  v.  Hawkins,  supra  p.  23, 
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Lord  Mms/UU.-* 
have  endeavoured  to 
find  out  where  these 
can  be  a  doubt  in  this 
case.  A  fraudulent  dis- 
position of  a  trader's 
property  is  void  against 
his  creditors ;  and,  if  it  is  done  .by 
deed,  it  is  by  force  of  the  statute  of 
James  an  act  of  bankruptcy.  In  the 
present  case,  the  assignment  is  by  deed; 
and  what  has  the  trader  done  by  that 
deed  ?  Why,  to  secure  the  defendant 
against  the  consequences  of  being 
surety  for  him,  he  conveys  a  copyhold 
estate,  and  also  all  his  goods,  furni- 
ture, stock,  &c.  to  the  defendant. 
He  enumerates  the  goods  specifically, 
and  in  detail,  and  gives  a  sham  pos- 
session, by  delivering  a  spoon.  It 
has  been  settled,  over  and  over,  that, 
if  a  trader  makes  a  conveyance  of 
all  his  property,  that  is,  instantly, 
an  act  of  bankruptcy.     It  is  frau- 


are  right;  a  man  may  be  insolvent, 
without  being  a  bankrupt ;  and  a  man 
nay  become  a  bankrupt,  and  yet  be 
able  to  pay  25*.  in  the  pound*  The 
reason  why  a  man  becomes  a  bank- 
rapt,  who  conveys  away  all  his  pro- 
perty, is,  that  he  thereby  becomes  to- 
tally incapable  of  trading/') — Here, 
the  proviso  would  have  prevented  the 
defendant  from  entering  or  taking  pos- 
session at  the  time  of  the  execution 
of  the  indenture ;  therefore  th«  de- 
fendant could  not  have  stopped  Jack" 
ami's  trading.  To  hold  him  to  have 
become  a  bankrupt  by  the  assignment, 
the  court  must  decide,  that  the  de- 
fendant could  have  taken  possession 
under  it.  But  he  could  not.  If"  he 
had,  it  would  have  been  a  tortious 
act,  and  he  would  have  been  liable  to 
be  sued  for  it,  as  such,  by  Jackson. 

Nares,  for  the  plaintiffs, — The  Mas- 
ter of  the  Rolls  declared  a  pretty  strong 

opinion,  that  the  assignment,  in  this  t  

case,  was  an  act  of  bankruptcy,  and    dulent:   it  destroys  the  capacity  of 


the  Chancellor  gave  no  opinion  to  the 
contrary :  he  only  expressed  doubts  on 
the  subject.  Jadkson,  at  least,  owed 
£100  to  the  petitioning  creditor  at  the 
time  of  the  assignment, and  thatconvey- 
ancc  certainly  tended  to  delay  him  in 
the  recovery  of  his  just  debt.  The  in* 
stant  Jackson  failed  in  the  payment  of 
the  bond-debt  to  Mrs.  Bar  Horn,  the 
defendant  had  a  right  to  take  posses- 
sion under  the  assignment,  Law  v. 
Skinner  was  the  solemn  and  unani- 
mous decision  of  the  court ;  and  this 
is  to  the  full  as  strong  a  case  as  that 
was.  There,  the  bankrupt  continued 
in  credit  near  two  years  after  the  as- 
signment. A  conveyance  of  part  of  a 
trader's  property  may  be  fair ;  a  con- 
veyance of  the  whole  must  be  against 
the  statute. 

Bowery  in  reply,  contended,  that 
the  execution  of  the  assignment  must 
have  been  an  act  of  bankruptcy,  at 
the  time  when  it  took  place,  or  could 
not  become  so  afterwards. 


trading.  In  this  case,  Jackson  could 
not  fairly  sell  an  ounce  of  mer- 
chandize after  the  assignment.  The 
whole  belonged  to  another  man.  It 
was  a  fraud  in  Jackson  to  deal  with  * 
any  body  as  a  trader.  There  is  ano- 
ther ground.  By  the  assignment  Jack- 
son defeated  every  other  creditor.  The 
petitioning  creditor  was  deprived  of 
the  benefit  of  an  action.  There  was 
nothing  left  for  him  to  take  in  execu- 
tion, if  the  deed  was  valid.  But  it 
may  be  said  to  have  been  void  against 
creditors,  and  that  the  goods  might 
still  have  been  taken  in  execution, 
under  the  statute  of  Queen  Elizabeth 
(h).  If  so,  it  was  fraudulent,  and 
therefore  an  act  of  bankruptcy,  under 
the  statute  of  James.  It  makes  no 
difference  that  Simpson  was  not  a  cre- 
ditor at  the  time.  It  was  a  prefer- 
ence to  him,  when  he  should  become 
a  creditor.  Another  thing:  It  does 
not  appear  that  Simpson  applied  for, 
or  knew  of,  the  assignment.     Jackson 

sent 


(h)  13  Eliz.  c.  5. 
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itjo: 


Devo* 
against 
Watts; 


sent  for  the  attorney, 
who,  I  think,  blunder- 
ed. .  If  he  had  only 
made  a  conveyance  of 
copyhold  estate,  it 
might  have  made  a 
difference;  though  I 
give  no  opinion  on  that  head  [f  3]. 
Alter  the  number  of  cases  that  have 
been  decided,  I  can  have  no  doubt. 
We  must  not  always  rely  on  the 
words  of  reports,  though  under  great 


names:  Mr.  Justice  Blackstonef%  re- 
ports are  not  very  accurate. 

Willes,  Ashhurst,  and  Buller,  Jus- 
tices, concurred  in  opinion  with  his 
Lordship. 

The  postea  to  be  delivered  to  the 
plaintiffs. 

The  cause,  I  believe,  has  never 
since  come  on  in  the  court  of  Chan- 
cery, for  farther  directions. 

Vide  also  Butcher  v.  Easto,  M.  20 
Geo.  3.  infray  p.  282. 


(h)  l&E!iz.c.5. 


Monday,  8th 
Tcb. 

In  an  action  on 
a  bond,  if  the 
defendant's  ad- 
mission of  the 
debt  is  proved, 
and  that  the  sub- 
scribing witness 
cannot  be 'got,  it 
will  be  sufficient 
to  prove  the  de- 
fendant's hand- 
writing [F]. 


Coghlan  against  Williamson. 

|N  an  action  of  debt  upon  a  bond,  tried  before  Lord 
A  Mansfield,  on  a  plea  of  non  est  faction,  it  appeared, 
by  the  bond,  that  the  subscribing  witness  was  one  Steele.  He 
was  not  produced,  but  the  plaintiff  proved  that  one  Steele 
had  gone  to  the  East  Indies  about  live  years  ago  as  a  cadet, 
in  a  ship  in  which  the  defendant  was  purser.  Enquiries  had 
been  made  after  him,  and  it  did  not  appear  that  he  had  ever 

returned. 


[p  3]  In  ex  parte  Cockshott,  3  Br. 
Ch.  C.  502.  it  was  held  by  the  Lord 
Chancellor,  that  a  surrender  of  a 
copyhold  could  not  be  an  act  of 
bankruptcy ;  because  copyhold  is  not 
subject  to  fieri  facias  or  elegit, 

[f]  In  Barnes  v.  Trompousky,  7  T. 
JR.  2(55.  This  case  was  admitted  and 
approved  by  the  court,  and  said  to  be 
the  first  deviation  from  the  ancient 
general  rule ;  but  it  was  ruled  that  if 
the  subscribing  witness  is  a  known 
person  residing  abroad,  proof  of  the 
hand-writing  of  the  party  will  not  be 
sufficient,  without  proof  of  the  hand- 
writing of  the  subscribing  witness.  In 
Wallis  v.  Delanccy,  ibid  in  not.  where 


there  were  two  witnesses  to  a  bond 
executed  abroad,  it  was  held  that  proof 
of  the  hand-writing  of  one,  and  that 
of  the  party,  coupled  with  very  slight 
evidence  that  the  other  witness  was 
abroad,  was  snfficient  to  go  to  the 
jury.  In  Adams  v.  Kerr,  1  2?.  4"  -P- 
360.  it  was  held  that  this  evidence 
was  sufficient,  without  proof  of  the 
hand-writing  of  the  party.  S.  P.  A  dm. 
Cunliffe  V.  Sefton,  2  East.  183.  and 
Prince  v.  Blackburn,  ibid.  250.  in  which 
it  was  also  held  to  make  no  difference 
whether  a  witness  is  domiciled  abroad  p 
or  only  absent  for  a  temporary  pur- 
pose. , 

See 
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retained.  Webb,  a  captain  in  die  East  India  Company's 
service,  said  he  was  in  the  trading  way  in  India.  The 
plaintiff  had  applied  to  the  defendant  to  settle  the  bond, 
when  the  defendant  offered  to  pay  «£80  immediately,  and  to 
settle  the  rest  of  the  debt,  with  interest,  at  the  end  of  die 
year.  The  plaintiff  refused  to  agree  to  this  proposal,  upon 
which  the  defendant  said,  that  he  could  not  recover,  for  die 
bond  was  executed  on  shipboard,  and  that  he  could  not  get 
the  witness.  The  defendant's  hand-writing  was  proved,  and 
also  a  receipt,  and  subscription  to  a  bond  to  the  East-India 
Company,  by  Steele.— Upon  this  evidence,  Lord  Mansfield 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  and,  now, 
upon  shewing  cause  against  a  rule  for  entering  a  nonsuit,  the 
question,  Whether,  under  the  above  circumstances,  the  evi- 
dence of  the  defendant's  hand-writing  was  admissible  ?  came 
on  (o  be  argued  by  the  Solicitor  General  and  Davenport, 
for  the  plaintiff,  and  Dunning  and  Morgan,  for  the  defendant. 
But  the  counsel  for  the  defendant  thought  it  was  impossible 
for  them,  after  the  admission  by  the  defendant,  as  above  stated, 
to  support  the  rule. 

The  rule  discharged,  with  costs  [<&]• 


93« 
177A 


CoghLa* 
against 

WlXUAV- 
BOH» 


[O]  Vide  Lord  Ferrers  v.  Shirley, 
B.  R.  H.  4  Geo.  2.  Fitzg.  195,  196. 
Gould  v.  Jones,  Tr.  2  Geo.  3.  Law  of 
N.  Pr.  236.  By  26  Geo.  3.  cap.  57-  h 
3&.  bonds  and  deeds  executed  in  the 


East  Indies,  when  the  subscribing  wit- 
nesses reside  there,  are  made  evidence 
in  Great  Britain,  on  proofs  of  the 
hand-writing  of  the  parties  and  of  the 
witnesses. 


*  Boyce  against  Whitaker. 

rpHIS  was  an  action  of  debt  on  a  bail-bond,  brought  by  the 
*■•  plaintiff,  as  assignee  of  the  sheriff  of  Kent.  The  de- 
fendant prayed  oyer  of  the  bond  and  condition,  and  set  forth 
the  condition,  which  was  in  the  usual  form,  and  then  pleaded, 
u  That,  before  the  making  of  the  writing  obligatory  afore- 
M  said,  to  wit,  by  a  certain  act  made  in  a  parliament  of  the 
M  said  Henry  the  6th,  held  at  Westminster,  in  the  county  of 
"  Middlesex,  on  the  25th  day  of  February,  in  the  C3d  year 

"  of 


Tuesday,  9th 
Feb. 

If  the  defendant 
undertake  to  set 
forth  the  statute 
of  23  H.  6.  c  9. 
in  a  plea  to  an 
action  on  a  she- 
riff's bond,  a 
mi* recital  is  fatal. 
—If  the  repli- 
cation conclude 
with  a  vcrifica- 
t  on,  it  will  be 
bad,  upon  special 
demurrer. 

['9*1 


See  Abbot  v.  Plumb,  infrd  2l6\ 
In  Swire  v.  Bell,  5T.R.371.  where 
the  subscribing  witness  was  interested 
at  the  time  of  the  execution,  as  well 
ks  at  the  trial,  it  was  held  that  proof 
of  hi*  hand-writing  would  be  sufficient, 


coupled  with  that  of  the  party; 
though  it  would  not  be  admissible  by 
itself,  in  that  case,,as  it  would  where 
the  witness  became  interested  since  the 
execution. 
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1779.     "  of  his  reign,  it  tas,  among  other  things,  enacted,  by  th« 
^^  i      *  authority  of  the  same  parliament,  that  no  sheriff,  under- 
Boycb      U  *h*rifi>  sheriff's  clerk,  steward,  or  bailiff  of  franchise,* set- 
against      "  vant  °f  bailiff,  or  coroner,  should  take  any  thing  by  colour 
Whitaker.  u  ^f  his  office,  fay  him,  nor  by  any  other  person,  to  the  use  of 
"  any  person,  for  the  making  of  any  return,  or  panel,  and 
"  for  Hie  copy  of  any  panel,  but  fourpence.     And  that  the 
"  said  sheriffs,  and  all  other  officers  and  ministers  aforesaid, 
"  should  let  out  of  prison  all  manner  of  persons,  by  them, 
u  or  any  of  them,  arrested  or  being  in  their  custody,  by  force 
u  of  any  writ,  bill,  or  warrant,  in  any  action  personal,  or  by 
"  reason  of  indictment  by  trespass,  upon  reasonable  sureties 
"  of  sufficient  persons  having  sufficient  within  the  counties 
"  where  such  persons  be  let  to  bail,  or  mainprize,  to  keep  their 
u  days  in  such  place  as  the  said  writ,  bills,  or  warrants, 
"  should  require;  such  person  or  persons  which  were  or 
"  should  be  m  their  ward  by  condemnation,  execution,  capias 
"  utlegatum,  or  excommunicatum,  surety  of  the  peace,  and 
"  att  such  persons  which  were  or  should  be  committed  to 
"  ward  by  special  commandment  of  any  justices,  and  vaga- 
"  bonds  refusing  to  serve  according  to  the  form  of  the  statute 
"  of  labourers,  only  excepted.     And  that  no    sheriff,  nor 
"  any  of  the  officers  or  ministers  aforesaid,  should  take,  or 
"  cause  to  be  taken,  or  make  any  obligation,  for  any  cause 
"  aforesaid,  or  by  colour  of  their  office,  but  only  to  them- 
"  selves,  of  any  person  which  should  be  in  their  ward  by  the 
"  course  of  the  law,  but  by  the  name,  of  their  offices,  and 
"  <  upon  condition  written,  that  the  said  prisoners  should  ap- 
"  pear  at  the  day  contained  in  the  said  writ,  bill,  or  warrant, 
"  and  in  such  places  as  the  said  writs,  bills,  or  warrants, 
"  should  require.      Aud  if  any  of  the  said  sheriffs,  or  other 
"  officers  or  ministers  abovesaid,  take  any  obligation  in  other 
"  form,  by  colour  of  their  office,  that  it  should  be  void,  as 
[  95  ]       "  by  the  same  act,  among  other  things,  more  fully  appeared." 
That  the  defendant  was  arrested  at  the  said  time  of  making 
the  said  writing  obligatory,  (6th  July  1778,)  by  the  sheriff  of 
Kent,  on   a  pluries  latitat  returnable  on   Wednesday  next 
after  three  weeks  of  the  Holy  Trinity  (177 8),  and  that  die 
sheriff,    upon  that  arrest,   took  bail,  the  writing  obligatory 
aforesaid,  with  the  condition  aforesaid,  for  ease  and  favour  to 
the  said  defendant  of  his  imprisonment  by  the  said  sheriff 
shewn,  and  to  have  and  obtain  his  deliverance  therefrom  ; 
which  said  writing  obligatory  the  said  sheriff  took  by  cp/our 
of  his  office,  against  the  form  of  the  statute  aforesaid.*— The 
plaintiff  replied,  that  the  defendant,  before  the  returti  of  the 
writ  in  the  declaration  mentioned,  to  wit,  on  the  day  of  the 
date  of  the  bond,  viz.  4th  July  1778,  as  Jbail  for  his  appear- 
ance at  the  return  of  the  writ  sealed,  and,  as  his  act  and  deed, 
delivered,  the  bond,  in  the  manner  in  the  declaration  men- 
tioned. 
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tuned,  without  this,  that  the  said  sheriff,  upon  the  arrest  of  the       1779. 
defendant  in  the  plea  mentioned,  took  bail,  the  writing  obli-      ^     _^ 
gatory  aforesaid,  with  the  condition  aforesaid,  for  ease  and  fa-       Botch 
tour  to  the  defendant  of  his  imprisonment  by  die  said  sheriff      against 
shewn,  in  manner  and  formic,  and  "  this  the  said  defendant  is  Whitakia.1 
"  ready  to  verify." — To  this  replication  the  defendant  de- 
murred; and  shewed  for  cause,   "  That  the  replication,  de- 
«  nying  the  whole  substance  of  the  plea,  concluded  with  a 
"  verification,  and  to  the  court ;  whereas  it  ought  to  have 
"  concluded  to  the  country," 

Baldwin,  for  the  defendant,  and  contended,  that  this  caae 
was  within  the  reasoning  and  general  principle  laid  down  in 
Trapaud  v.  Mercer  (v),  viz*  "  that,  wherever  there  is  an 
"  affirmative  and  a  negative,  the  conclusion  ought  to  be  to 
"  the  country."  He  said,  that  the  plea  and  replication  here 
were  analogous  to  the  pleas  and  replications  in  actions  on  the 
statutes  against  gaming  and  usury ;  and  that,  in  those  cases, 
the  replication  always  concludes  to  the  country.  He  also 
cited,  as  in  point,  a  case  of  Ash  v.  Walker y  which  bad  been 
determined  m  this  court  last  term. 

Morgan,  for  the  plaintiff,  insisted,  1.  TW  the  conclusion 
of  the  replication  was  right.  2.  That  the  plea  was  bad,  and 
therefore  at  all  events  the  plaintiff  would  be  entitled  to  judgr 
went.  1 .  As  to  the  first  point,  he  cited  Foden  v.  Haiti*  m 
Carthew  (w),  where,  although  there  was  a  demurrer  to  a 
replication  like  the  present,and  which  concluded  with  a  verifica- 
tion [10],  no  objection  was  made  on  that  ground ;  a^d  he  ob~  [  0o  ] 
served,  that,  by  the  report  of  the  same  case  hi  ComberbatcH 
(x),  the  court  is  stated  to  have  said,  that  the  plaintiff  should 
have  alleged,  that  the  bond  was  pro  bono  el  veto  debito,  and 
then  traversed  the  ease  and  favour.    He  also  cited  Lenthal  v.  * 

Coke 

i 

(v)  T.  33  £  34  6.2.      2  Burr,    traverse;  but  although  it  is  a  genera) 
1022.  rule  that  a  traverse  must  conclude  with 

(wj  B,  R.  E.  6  W.  Sf  M.  Carth.    a  verification,  yet  it  may,  and,  whe# 
300.  it  comprises  the  whole  substance  of 

[JO]  It  is    not    stated,    either    in     the  plea,   it  ought  to  conclude  to  the 
Carthew  or  ComberbatcA,   that  the  re-     country  [f  40] ;    Haywood  v.  Daties, 
plication,    in   that    case,    concluded     I  Salk.A.pl.  10.  Robinson  v .  Railey* 
with  a  verification.     Morgan  inferred     1  Burr.  3l6. 
that  it  did,  probably  because  of  the         (xj  Comb.  245. 


[t  40]  In  Mullinor  v.  Wilkes,  B.  R.    to  the  court ;  and  that,  therefore,  thai 
E.23  Geo.2.  cited  iw/ra, p.  414.  Buller,     was  the   safest  way.       V&]    Vide 
Justice,  said,  there  .is  no  case  where     Hedges  v.  Sandon,  B.  R.  E.  28  Geo.  3. 
it  has  been  held,   that  a  traverse  with     2  Term.  Rep.  439. 
an  inducement  should  not  conclude  , 


96 


CASES  IN  HILARY  TERM 


1779.       Coke,  in  Saunders  and  Siderfin(y),  where  the  replication 
w*-v-w       was  exactly  similar  to  this,  concluding  with  a  traverse  of  the 
Boyce       ease  and  favour,  and  a  verification;  and  yet,  on  a  special  de- 
against       murrer,  the  present  objection  was  not  made.     He  mentioned 
Whitake*.  also  a  precedent  oi  the  same  sort  in  Ashtons  Entries,  title 
Debt  (z).      2.  He  argued  that  the  plea  was  bad  on  two  ac- 
counts.   In  the  first  place,  because  the  statute  of  Hen.  6. 
was  misrecited,  there  being  two  variances,  viz.  "  indictments 
"  fty  trespass/'  instead  of  "  indictments  of  trespass"  and 
"  capias  utlegatum"  instead  of   "  capias  utlzgatum"     In 
the  second  place,  he  said,   the  plea  was  baa,  because  it 
averred  matter  dehors  the  deed,  contradictory  to  die  condi- 
tion ;  for  the  condition  stated  the  bond  to  have  been  taken 
for   the  defendant's  appearance,   and    the  plea  averred  it 
to  have  been  for  ease  and  favour ;  that,  if  the  condition  had 
been  for  the  payment  of  money,  ease  and  favour  might  have 
been  averred,  because  that  might  not  have  been  inconsistent 
He  cited,  on  this  head,  5  Corn.  Dig.  224.     Cock  v.  Rat- 
cliffe,  Cases  temp.  Hardwicke,  287-  and  Collins  v.  Blantern 

Baldwin,  in  reply,  observed,  as  to  the  conclusion  of  the 
replication,  that,  in  none  of  the  cases  cited  by  Morgan,  the 
concluding  with  an  averment  had  been  assigned  as  a  cause  of 
demurrer*  With  regard  to  the  mis-recitals  of  the  statute,  he 
[  97  3  saidj  that,  if  it  is  a  public  act,  the  court  would  not  take  notice 
of  them,  and,  if  a  private  act,  the  plaintiff  ought  to  have  re** 
plied ' "  nul  tiel  record"  [+41]. 

Lord 


(y)  M.  20Car.%.  1  Sound.  156. 
I  Sid.  383. 

fxj  Askton.,266,267. 

(a)  C.  B.  E. 7G.3.2  Wils.  352. 

[11]  That  case  was  an  action  on  a 
bond,  conditioned  for  the  payment  of 
&  sum  of  money.  The  defendants 
pleaded,  after  setting  forth  the  condi- 
tion, that  it  was  entered  into  as  an  in- 
demnification to  the  plaintiff  for  a  nqtc 
which  lie  had  given  to  a  person  to  bribe 
him  not  to  appear  as  a  witness  on  an 
indictment.  The  plaintiff  demurred  ge- 
nerally ;  and  it  was  argued,  that  this 
was  an  averrment  of  matter  in  pais 
dehors  the  deed,  and  therefore  bad; 
but.  the  court  over-ruled  fiie  demurrer, 
on  the  ground  that  the  deed  was  void 
ab  initio,  Morgan  must  have  cited  this 
case  therefore  by  way  of  anticipation, 
and  to  distinguish  it  from  that  before 
the  court. 

[f  41]  In  the  case  of  Rex  v.  Wilde, 
B.  R.  M.    21  Car.  2.      1  Lev.  396. 


which  was  an  information  under  apri* 
vate  act  of  parliament,  after  verdict 
for  the  prosecutor,  on  the  plea  of 
"  not  guilty/'  a  motion  was  made  in 
arrest  of  judgment,  because  there 
was  a  mistake  in  setting  forth  the 
commencement  of  the  parliament. 
The  answer  given  was,  that,  being  a 
private  act,  the  court  could  not  take 
notice  of  the  mistake,  on  that  motion, 
as .  it  did  not  appear  on  the  record, 
and  that  the  defendant  ought  to  have 
pleaded  nul  tiel  record;  but  the  court 
held  that  they  were  bound  to  take  no* 
tice  of  the  commencement,  proroga- 
tions, and  sessions  of  parliament.  It 
seems  to  follow  from  that  case,  that 
misrecitals  of  private  acts  in  other 
respects  can  only  be  taken  notice  of 
by  the  court,  when  there  is  a  plea  of 
nul  tiel  record.  Vide,  to  that  effect, 
Piatt  v.  Hill,  B.  R.  M.  10  W.  3. 
1  Ld.  Raynu  381.     1  Salk.  330. 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  HI. 

Lord  Mansfield  said,  that,  if  the  defendant  had  unne- 
cessarily set  out  [f  1]  the  act  of  parliament,  which  it  seemed 
to  him  he  had,  he  would  hold  him  to  half  a  letter  [12] ;  [<3>] 
and  that,  as  to  the  other  objection  to  die  plea,  a  bond  taken 
for  the  defendant's k  appearance  at  the  return  of  the  writ, 
could  not  be  for  ease  and  favour,  and,  therefore,  the  condition 
an  averment  in  the  plea  were  inconsistent, 

Buller,  Justice,  thought  there  was  no  doubt  but  the 
conclusion  to  the  replication  was  bad  [f  2],  as  the  whole 
substance  of  the  plea  was  denied ;  but  that  it  was  unnecessary 
to  look  beyond  die  plea,  which  was  clearly  bad.  He  said, 
there  were  many  cases  where  die  word  "  aforesaid"  had 
been  held  to  tie  die  party  up  to  an  exact  recital,  and  the  plea 
here  concluded  that  the  bond  was  taken  "  against  the  form 
?  of  the  statute  aforesaid." 

Judgment  for  the  plaintiff. 
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[12]  Lord  Mansfield  asked  if  there 
was  any  doubt  whether  the  statute  was 
a  public  act,  and  Davenport,  as  arnicas 
curia*,  said  it  had  been  doubted,  and 
was  therefore  always  set  out. — It  is  re- 
cited in  the  case  of  Lentkal  v.  Coke, 
and  also  in  Dive  v.  Mannmgham, 
Piowd.  60.  O"  But  in  Samuel  v. 
Evans,  B.  R.  T.  28  Geo.  3.  2  Term 
Rep-  569.  the  court  held  clearly,  that 
U  is  a  public  act,  and  therefore  said, 
that  they  would  take  notice  of  it 
though  not  pleaded.  Qu.  Whether 
the  same  act  may  not  be  public  as  to 


some  clauses,  and  private  as  to  others? 
Vide  Rex  v.  London,  T.  3.  W.  *  M. 
Skinn.  293,  294. 

[<3>]  Vide  S.  P.  ruled  as  to  the 
statute  of  Scandalnm  Magnatum,  2 
Ric.  2.  cap.  5*  in  Lord  CromwelTs 
Case,  B.  R.  T.  20  Eliz.  4  Co.  12  b. 
and  Viscount  Say  and  Scale  v.  Stephens, 
B.R.M.  4  Car.  1  Cro.  Car.  135. 
and,  as  to  this  very  statute  of  23  Hen* 
6.  in  Trussel  v.  Aston,  B.  R.  M.  30 
El.  Cro.  EL  108.  Vide  also  Holly 
v.  Bray,  B.  R.  H.  19  £  20  Car.  2.  1. 
Sed.  356. 


[r  1]  In  King  v.  Marsack,  6  T.  R. 
77L  Lord  Kenyon  referring  to  these 
words  of  Lord  Mansfield,  adds,  "  it 
14  is  not  necessary  here  to  overset  the 
"  authority  of  that  case,  or  to  inquire 
"  whether  or  not  that  doctrine  is 
41  carried  too  far ;  it  is  sufficient  for 
"  the  determination  of  this  case  to 
"  say  that  there  is  a  material  difference 
"  between  the  declaration  and  the 
"  words  of  the  act  of  parliament/' 
The  variance  there  was  the  word  and 
substituted  for  the  disjunctive  or:  and 
I^rd  Kenyon  had  before  laid  it  down 
on  the  authority  of  2  Vcntr.  215.  that 
if  the  recital  in  the  declaration  an- 
swered the  sense  of  the  statute  it  would 
be  sufficient. 


«  [f  2]  See  Chandler  v.  Roberts,  ante 
58  ;  and  see  note  to  Hayman  v.  G  er- 
ror d,  1  IVms.  Sound.  103.  where  this 
case  is  cited  with  matly  others;  and 
the  rule  drawn  from  them  by  the 
learned  editor  is  this,  "<  that  where  a 
"  defendant  cannot  take  any  new  or 
"  other  issue  in  his  rejoinder,  than 
"  the  matter  he  had  pleaded  before, 
"  without  a  departure  from  his  plea ; 
"  or  where  the  issue  on  the  rejoinder 
"  would  be  the  same  in  substance  as 
"  on  the  plea,  that  the  plaintiff  ought 
"  to  conclude  to  the  country  :M  and 
many  instances  are  adduced  in  which 
that  is  done,  where  the  replication 
selects  and  denies  a  particular  fact* 


Tuesday,  9th 
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of  16  Geo.  3.  c. 
38.  the  party 
may  be  sued 
upon  the  cove- 
nant, for  pay- 
ments becoming 
due  after  the  dis- 
charge [F 1], 

I'M 


|N  an  action  of  covenant,  the  plaintiff  declared,  That,  in 
-*-  consideration  of  <£240,  paid  by  him  to  the  defendant, 
the  defendant,  by  indenture,  bearing  date  the  7th  of  July 
1*767,  had  covenanted,  that  he  would  pay  the  plaintiff  an 
annuity  during  his  life,  of  «£40  a  year,  at  four  quarterly  pay- 
ments, and  that  £60  of  the  annuity  became  in  arrear  on  the 
7th  of  April  1778.  The  defendant  prayed  oyer  of  the  deed 
of  covenant,  which  was  set  forth,  and  by  which,  after  re* 
citing  that,  for  the  better  securing  *  the  annuity,  the  de- 
fendant had  executed  a  bond  to  the  plaintiff,  bearing  even 
date  with  this  deed,  in  the  penal  sum  of  <£400  he  assigned 
to  the*  plaintiff,  for  his  farther  security,  a  salary  of  £50 
which  he  enjoyed  as  one  of  the  clerks  to  the  auditor  of  im- 
prest, and  covenanted  to  pay  the  annuity  by  quarterly  pay- 
ments. He  then  prayed  oyer  of  the  bond,  which  was  set 
forth,  and  also  of  the  condition,  which  was  also  set  forth, 
and  was,  That,  if  the  defendant  should  pay  the  annuity  at 
the  regular  quarterly  payments,  and  should  perform  all  the 
covenants  in  the  indenture  bearing  even,  date  with  the  bond, 
then  the  bond  should  be  void.  He  then  pleaded,  1.  That 
the  plaintiff  ought  not  to  have  any  execution  against  the 
defendant,  other  than  against  his  real  estate,  his  money  in 
the  funds,  or  his  money  lent  upon  real  security  only,  because 
the  indenture  of  covenant  which  he  had  set  forth,  and  that 
mentioned  b  the  condition  of  the  bond,  were  one  and  the 
same;  that  the  bond  and  deed  of  covenant  were  both  given 
to  secure  one  and  the  same  annuity ;  that,  after  the  execu- 
tion of  the  deed  of  covenant,  and  the  bond,  and  before  die 
£2d  of  January  1777,  mentioned  in  an  act,  b)c.  (the  in- 
solvent debtors'  act  of  16  Geo.  3.)  (6).  viz.  on  the  7th  of 
January  1776,  £9,0  for  two  quarters  of  the  annuity  became 
due,  and  was  not  paid  according  to  the  tenor  and  effect  of 
the  said  bond,  whereby  the  said  bond  became  forfeited,  and 
the  penal  sum  became  due  and  owing  to  the  plaintiff, 
and  that,  before  the  first  day  of  January  1776,  the  defend- 
ant 


(b)  c.  38. 


[r  1]  Precisely  the  same  point  under 
the  insolvent  act,  34  G.  3.  c.  69,(which 
is  similarly  penned  to  16  Geo.  3.  in 
this  respect)  was  ruled  in  Marks  v. 


Upton,  7  T.  R.  305.  on  the  authority 
of  this  case. 

See  also  Bitlett  v.  APArthy,  2  East. 
148. 
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Cotterel  against  Hooke. 

TN  an  action  of  covenant,  the  plaintiff  declared,  That,  in 
-*•  consideration  of  <£240,  paid  by  him  to  the  defendant, 
the  defendant,  by  indenture,  bearing  date  the  7th  of  July 
1*767,  had  covenanted,  that  he  would  pay  the  plaintiff  an 
annuity  during  his  life,  of  ,£40  a  year,  at  four  quarterly  pay- 
ments, and  that  £60  of  the  annuity  became  in  arrear  on  the 
7th  of  April  1778.  The  defendant  prayed  oyer  of  the  deed 
of  covenant,  which  was  set  forth,  and  by  which,  after  re- 
citing that,  for  the  better  securing  *  the  annuity,  the  de- 
fendant had  executed  a  bond  to  the  plaintiff,  bearing  even 
date  with  this  deed,  in  the  penal  sum  of  .£400  he  assigned 
to  th^  plaintiff,  for  his  farther  security,  a  salary  of  £50 
which  he  enjoyed  as  one  of  the  clerks  to  die  auditor  of  im- 
prest, and  covenanted  to  pay  the  annuity  by  quarterly  pay- 
ments. He  then  prayed  oyer  of  the  bona,  which  was  set 
forth,  and  afeo  of  the  condition,  which  was  also  set  forth, 
and  was,  That,  if  the  defendant  should  pay  the  annuity  at 
the  regular  quarterly  payments,  and  should  perform  all  the 
covenants  in  the  indenture  bearing  even,  date  with  the  bond, 
then  the  bond  should  be  void.  He  then  pleaded,  1.  That 
the  plaintiff  ought  not  to  have  any  execution  against  the 
defendant,  other  than  against  his  red  estate,  his  money  in 
the  funds,  or  his  money  lent  upon  real  security  only,  because 
the  indenture  of  covenant  which  he  had  set  forth,  and  that 
mentioned  in  the  condition  of  the  bond,  were  one  and  the 
same;  that  the  bond  and  deed  of  covenant  were  both  given 
to  secure  one  and  the  same  annuity ;  that,  after  the  execu- 
tion of  the  deed  of  covenant,  and  the  bond,  and  before  the 
22d  of  January  1777,  mentioned  in  an  act,  fyc.  (the  in- 
solvent debtors'  act  of  16  Geo.  3.)  (6).  viz.  on  the  7th  of 
January  1776,  «£20  for  two  quarters  of  the  annuity  became 
due,  and  was  not  paid  according  to  the  tenor  and  effect  of 
the  said  bond,  whereby  the  said  bond  became  forfeited,  and 
the  penal  sum  became  due  and  owing  to  the  plaintiff, 
and  that,  before  the  first  day  of  January  1776,  the  defend- 
ant 

(b)  c.  38. 


[r  1]  Precisely  the  same  point  under 
the  insolvent  act,  34  G.  3.  c.  <>9.(which 
is  similarly  penned  to  16  Geo.  3.  in 
this  respect)  was  ruled  in  Marks  v. 


Upton,  7  T.  R.  305.  on  the  authority 
of  this  case. 

See  also  BUlctt  v.  WArthy,  2  East. 
148. 
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Cotterel  against  Hooke. 

TN  an  action  of  covenant,  the  plaintiff  declared,  That,  in 
-*•  consideration  of  «£240,  paid  by  him  to  the  defendant, 
the  defendant,  by  indenture,  bearing  date  the  7th  of  July 
1*767,  had  covenanted,  that  he  would  pay  the  plaintiff  an 
annuity  during  his  life,  of  ,£40  a  year,  at  four  quarterly  pay- 
ments, and  that  £60  of  the  annuity  became  in  arrear  on  the 
7th  of  April  1778.  The  defendant  prayed  oyer  of  the  deed 
of  covenant,  which  was  set  forth,  and  by  which,  after  re- 
citing that,  for  the  better  securing  *  the  annuity,  the  de- 
fendant had  executed  a  bond  to  the  plaintiff,  bearing  even 
date  with  this  deed,  in  the  penal  sum  of  .£400  he  assigned 
to  th»  plaintiff,  for  his  farther  security,  a  salary  of  £50 
which  he  enjoyed  as  one  of  the  clerks  to  die  auditor  of  im- 
prest, and  covenanted  to  pay  the  annuity  by  quarterly  pay- 
ment*. He  then  prayed  oyer  of  the  bond, -which  was  set 
forth,  and  afeo  of  the  condition,  which  was  also  set  forth, 
and  was,  That,  if  the  defendant  should  pay  the  annuity  at 
the  regular  quarterly  payments,  and  should  perform  all  the 
covenants  in  the  indenture  bearing  even,  date  with  the  bond, 
then  the  bond  should  be  void.  He  then  pleaded,  1.  That 
the  plaintiff  ought  not  to  have  any  execution  against  the 
defendant,  other  than  against  his  real  estate,  his  money  in 
the  funds,  or  his  money  lent  upon  real  security  only,  because 
the  indenture  of  covenant  which  he  had  set  forth,  and  that 
mentioned  in  the  condition  of  the  bond,  were  one  and  the 
same;  that  the  bond  and  deed  of  covenant  were  both  given 
to  secure  one  and  the  same  annuity ;  that,  after  the  execu- 
tion of  the  deed  of  covenant,  and  the  bond,  and  before  the 
22d  of  January  1777,  mentioned  in  an  act,  $c.  (the  in* 
solvent  debtors'  act  of  16  Geo.  3.)  (ft),  viz.  on  the  7th  of 
January  1776,  <££0  for  two  quarters  of  the  annuity  became 
due,  and  was  not  paid  according  to  the  tenor  and  effect  of 
the  said  bond,  whereby  the  said  bond  became  forfeited,  and 
the  penal  sum  became  due  and  owing  to  the  plaintiff, 
and  that,  before  the  first  day  of  January  1776,  the  defend- 
ant 


(b)  c.  38. 


[r  1]  Precisely  the  same  point  under 
the  insolvent  act,  34  G.  3.  c.  <>9.(which 
is  similarly  penned  to  l6  Geo.  3.  in 
this  respect)  was  ruled  in  Marks  v. 


Upton,  7  T.  R.  305.  on  the  authority 
of  this  case. 

See  also  Bittett  v.  WArthy,  2  East. 
148. 
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ant  was  arrested,  and  in  actual  custody  of  an  officer  of  the  1779. 
sheriff  of  Middlesex,  and  held  to  bail  by  virtue  of  a  bill  of  v— -v>— ^ 
Middlesex,  and  that  he  surrendered  himself  in  discharge  of  Cotterel 
bis  bail,  and  was,  thereupon,  committed  to  the  prison  Of 
the  King's  Bench,  before  the  26th  of  June  1776,  in  die 
said  act  mentioned,  viz.  on  the  17th  of  May  1776,  and 
continued  there  till  the  time  of  his  discharge,  and  that,  at 
the  general  quarter  sessions  for  Surrey,  held,  by  adjourn- 
ment, on  the  29th  day  of  July  H76,  he  was  discharged, 
according  to  the  form  and  effect  of  the  said  act ;  and  con- 
cluded with  a  verification,  and  prayed  judgment  if  the 
plaintiff  ought  to  have  any  execution  against  him,  other 
tltcn  against  his  real  estate,  %c.  2.  That,  before  the  £2d 
of  January  1776,  viz.  on  the  6th  of  December  1775,  he 
was  arrested,  &fc.  (stating  die  arrest,  surrender,  and  discharge, 
as  in  the  former  plea),  That  the  indenture  on  which  the 
plotntiff  had  brought  his  action  was  dated  and  madei  and 
cU  debts  thereupon  owing,  and  accruing,  from  the  defend-  poo  J 
ant  to  the  plaintiff9,  were  contracted,  ana  occasioned,  before 
the  Q8d  oj  January  1776,  to  wit,  on  the  7th  day  of  July 
1767/  and  this,  fyc.  wherefore  he  prayed  judgment  whether 
the  plaintiff  ought  to  have  any  execution,  other  than  against 
his  real  estate,  Sjc.  The  plaintiff  demurred  generally  to  each 
of  the  pleas ;  and  the  case  came  on  to  be  argued  this  day,  by 
Wood  for  the  plaintiff,  and  Bolton  for  the  defendant 

(By  the  statute  of  16  Geo.  3.  c.  38.  %  41.  it  was  enacted, 
u  That  the  future  real  estates,  as  well  freehold  and  copy- 
hold, as  customary  copyhold,  or  money  in  the  funds,  or 
lent  upon  real  security  of  persons  discharged  under  the  act, 
should  remain  liable  to  their  respective  creditors,  and  that 
execution  might  be  sued  out  against  such  real  estate,  or 
money  in  the  funds,  but  not  against  their  person,  or  other 
personal  estate9*). 

Wood,  for  the  plaintiff,  contended,  that,  supposing  the 
bond  to  have  been  forfeited  before  the  discharge,  and  that 
security  gone,  yet  that  did  not  destroy  the  other  security 
bv  the  deed  of  covenant,  and  that  the  plaintiff  had  his 
election  to  proceed  on  either,  as  he  pleased.  He  said,  the 
Only  question  was,  Whether  the  insolvent  debtors'  act  dis- 
charged the  payments  of  annuities,  which  became  due 
after  the  discharge?  The  words  of  the  statute  are,  "That 
"  no  ptirson  to  be  discharged  by  this  act,  shall  be  impri- 
"  soned  by  reason  of  any  judgment  or  decree  obtained  for 
"  payment  of  teoney  only,  or  for  any  debt,  damages,  con- 
tempts, coats,  sum  or  sums  of  money  contracted,  in- 
curred, occasioned,  owing,  or  growing  due,  before  the 
said  £2d  day  of  January  1776"  (c).    But  the  word  "  oc- 

"  caswned" 

_  (cj  sect.  33. 
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"  casionecP'  must  be  considered  as  applied  only  to  "  con- 
■  _-y-_f       "  tempts/9  otherwise  the  insolvent  would  be  discharged  from 
Cotte&el    contingent  debts,  which  is  not  the  case  even  of  a  bankrupt 
who  has  obtained  a  certificate.     "  Owing  and  growing  due'9 
mean,  in  the  above  clause,   the  same  as    "  grown  due/* 
which  is  manifest  from  a  subsequent  section  (a),  where  the 
persons  discharged  are  authorised  to  plead,   to  any  action 
Brought   "  for  any  debt,  sum,  or  sums  of  money  due  be- 
"  fore  the  22d  of  January  1776/'  that  such  debt  or  sum 
u  of  money,  was  contracted  or  due,  before  the  said  26th  of 
u  January."    At  any  rate,  the  words  "  zroteing  due?'  can 
only  extend  to  the  quarter's  payment,  which  was  accruing 
on  the  26th  of  January,  for  by  §  34.  it  is  expressly  provided, 
that  no  person  shall,    by  the  act,    be  discharged  of  debts 
subsequent  to  that  date.     Where  an  annuity  is  secured,  (as 
iu  this  case),  by  a  deed  of  covenant,  a  bankruptcy  does  not 
discharge  future  payments;    although,  if  the   only  security 
is  a  bond,  which  has  been  forfeited  before  the  bankruptcy, 
a  court  of  equity,  in  favour  of  the  creditor,  will  allow  him 
to  consider  the  penalty  as  a  debt,  and  to  prove  the  value  of 
the  annuity.     He  cited,  to  prove  that  the  remedy  under  a 
deed    of  covenant    is    not    taken   away    by  a  bankruptcy, 
Fletcher  v.  Bathurst,  Finer,  title  Creditor  and  Bankrupt  (e) 
[f  2],     He  also  mentioned  Webster  v.  Bannister,  which  was 
a  case  in  this  court,  last  term  (f).    Such  an  annuity  as  this, 
was,  he  said,  clearly  a  contingent  debt,  because,  unless  the 
party  live,  it  never  can  become  due;  that  the  last  insolvent 
act  of   18  Geo.  3.  c.  52.  was  decisive  on  the  question,  for 
that  a  new  clause  was  introduced  into  that  act,  (§  30.)   to 
relieve  the  grantors  of  annuities   (who  have  been   fugitive 
beyond  seas)   when   discharged   under  it,  from  the  accruing 
payments  of  such  annuities ;    that  this  clause  was  a  legisla- 
tive exposition  of  the    former    acts,    for  it  recited,    that 
without  such  express  provision,   such  persons  could  not  have 
the  benefit  of  the  act,  (which  in  its  other  provisions  resem- 
bled the  former  ones,)  in  respect  of  the  accruing  payments  of 
annuities. 

Bolton,  for  the  defendant,  said,  that  all  Wood's  argu- 
ment applied  only  to  the  second  plea,  but  that  his  objection 
to  the  action  was,  that  both  the  bond  and  covenant  were 
entered  into  to  secure  the  same  annuity,  and  that  the  bond 

having 

(d)  sect.  36.  pi.  4. 

(e)  T.  otG.  1.  Viner,  vol.  7-  p.  71.         (f)  Vide  infra,  E>  20  G.  3.  p.  393. 


[p  2]  This  point  has  since  been 
fully  argued,  and  decided  as  here 
stated,  in  Mills  v.  Auriol,  1  H.  BL 
433.  (where  this  case  was  relied  on  as 


an  authority  in  point)  which  was  af- 
firmed on  a  writ  of  error  in  Auriol 
v.  Mitts,  4  T.  R.  94. 
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having  been  forfeited,    the  penalty  had  become   a   present       1779. 

debt,  under  which  the  plaintiff  might  have  received  a  divi-       s^v^/ 

dead;  that  he  admitted  this  case  was  not  within  the  statute     Cotter  el 

of  the  1th  of  Geo.  1.  c.  31.  relative  to  bills,  bonds,  notes,       against 

and  other  securities  to  be  paid  at  a  future  day,  but  that  on      Hooks. 

lie  forfeiture,   the  penalty  having  become  a  present  debt, 

die  discharge  under  the    act   had    relieved    the   defendant 

against  the  payment  of  the  annuity ;  that,  as  to  the  case  of 

a  bankrupt,  there   was  no  doubt ;  that  the  point  had  been 

solemnly  decided  by  the  court  of  Common  Pleas,  in  Perkins 

v.  Kempland  (g)9  which  case  he  read  from  a  note  lent  him 

by  Gould,  Justice ;    that,    if  there  was  a  difference,    the 

case  of  an  insolvent  debtor  was  more  favourable,  because  a 

bankrupt  is  considered  as  a  criminal ;    that  the  same  facts 

were  now  before  the  court  as  if  an  action  had  been  brought 

on  die  bond,  for  that  the  deed  purported  to  be  given  for      [  101  ] 

the  farther  securing  the  same  annuity  for  which  the  bond 

was  given.     He  also  cited  a  case  of  Raincock  v.  Freemantle 

in  this  court  about  six  years  ago,  where  an  insolvent  debtor 

who  had  been  discharged,   gave  a  note  for  a  debt  which 

had  accrued   before  his  discharge,  and  it  was  held  to  be 

void  [f  42]. 

Lord  Mansfield  stopped  Wood  from  replying. 

His  Lordship  said,  the  question  was,  Whether,  when 
fcere  was  a  bond  with  a  penalty,  and  also  a  deed  of  cove- 
nant, and  the  plaintiff .  made  no  use  of  the  penalty,  he 
should  be  barred  of  his  remedy  under  the  deed  of  covenant  i 
That  he  took  the  case  of  a  bankrupt  and  insolvent  debtor 
(as  to  this  point)  to  be  the  same.  That  when  a  man  has 
two  remedies,  he  may  elect  [f  3].    That  if  the  plaintiff  had 

made 


(g)  C.  B.  T.  l6Geo.  3.  Since  re- 
ported,  2Blackst.  1106. 

[t  42]  I  have  not  been  able  to  find 
that  case,  and,  in  the  case  of  Best  v. 
Barber,  B.  R.  M.  23  Geo.  3.  which 
arose  on  the  insolvent  act  of  1781,  the 
contrary  was  expressly  determined. 
93"  As  it  had  been  in   the  case  of 


a  bankrupt,  in  Trueman  v.  Fenton, 
B.  JR.  II.  17  G.  3.  Coup.  544.  See 
also  the  same  doctrine  confirmed  in 
Cockshot  v.  Bennett,  B.  R  M.  29 
Geo.  3.  by  LoTd  Kenyon,  2  Term  Rep. 
763. 765.  Vide  Ex  parte  Burton,  Cane. 
1744.  2  Atk.  255. 


[p  3]  But  where  a  party  takes  one 
security,  the  law  will  not  raise  a 
promise  in  order  to  create  another  for 
him:  and  therefore  when  a  surety  took 
a  bond  from  his  principal  for  pay- 
ment of  money  for  which  he  had 
made  himself  liable,  and  the  surety 
.obtained  a  judgment  on  the  bond,  and 
took  out  execution,  and  afterwards 


the  principal  became  a  bankrupt ;  the 
court  held  that  the  surety  could  not 
maintain  an  action  for  money  paid  to 
the  use  of  the  principal,  to  recover 
sums  paid  by  him  after  the  bank- 
ruptcy to  the  persons  to  whom  he 
had  made  himself  liable  as  surety. 
Toussaint  v.  Martinnant,  2  T.  R.  100. 
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1 779.       made  use  of  the  penalty,  the  case  would  have  been  different ; 

v^v^/      but  that,  as  he  had  not,   he  might  proceed  as  often  as  he 
'Cotterel    pleased  for  breaches  of  the  covenant. 

against  Buller,  Justice,  said,  that  there  were  two  pleas,  one  of 

Hooke.  which  (the  second)  was  upon  the  deed  of  covenant.  That,  if 
the  covenant  had  been  the  only  security,  nothing  had  happened 
to  bar  it.  That  the  other  plea  stated  the  bond,  conditioned 
for  the  regular  payment  of  the  annuity.  That  the  court 
could  not,  because  such  a  bond  appeared  to  have  been  given, 
determine  the  other  security  to  be  void. 

*  Judgment  for  the  plaintiff  [f43]. 

[|43]   Vide  Wyllic  v.    Wilkes,  3L  21  Geo.  3.  infra,  p.  519* 


Thursday, 
11th  Feb. 


Wilkins  and  Others,  Assignees  of  Brooke, 
a  Bankrupt,   against   Carmichael. 


A  captain  of  a 
•hip  has  no  lien 
upon  the  ship 
for  wages,  stores, 
or  repairs  done 
in  England. 


[  102] 


npHIS  was  an  action  of  trover,  brought  by  the  assignees  of 
-*-    a  bankrupt,  for  a  ship,  of  which  the  bankrupt  was  owner, 
against  the  captain.       The   cause    was  tried   before.   Lord 
Mansfield,  at  Guildhall, at  the  Sittings  after  M.  19  G.  3. 
(h).    The  defence  set  up  was,  that  the  captain  had  a  lien  on 
the  ship  for  his  wages,  and  for  stores,  provisions,  and  repairs. 
A  verdict  was  found  for  the  plaintiffs  with  .£605   damages, 
subject  to  the  opinion  of  the  court,  on  a  case,  which  stated  as  , 
follows:—"  That  the  defendant  being  the  captain  of  the 
ship  Africa,  mentioned  in  the  declaration,  bespoke  and  di- 
rected repairs  to  be  done  to  the  ship,  before  she  set  Out  upon 
her  last  voyage,  and  likewise  directed  her  to  be  supplied  with 
stores  and  provisions,  for  which  repairs,  stores,  and  provisions, 
the  defendant  was  liable  as  well  as  die  owner.      That  the  de- 
fendant likewise  had  wages  due  to  him.     That  Brooke,  the 
owner  of  the  ship,  became  a  bankrupt,  and,  after  the  bank- 
ruptcy and  the  demand  (of  the  ship)  t/ierein  after  mentioned, 
the  defendant  paid  the  creditors  their  bills  for  stores  and  re- 
pairs.   That  the  plaintiffs  (the  assignees)  demanded  of  the 
defendant  to  deliver  the  ship  to  them,  which  he  refused,  with- 
out having  an  allowance  in  his  account  for  his  wages,  and  die 
money  he  was  liable  to  pay  for  the  bills  before  mentioned." — 
The  question,  on  the  above  facts,  as  stated  for  the  opinion  of 
the  court,  was,  "  Whether  in  mis  action,  the  defendant  could 
be  allowed  to  retain,  and  have  deducted  out  of  the  damages 
which  ought  to  be  given  for  the  value  of  the  ship,  the  several 
sums  mentioned  in  the  case,  or  any  of  them ;  or   whether 

.    any 


(h)  Thursday,  10  December  1778. 
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1117  of  the  above  articles  were  so  far  a  lien  011  the  ship  as  to 
justify  his  refusal  to  deliver  the  ship  to  the  plaintiffs  without 
being  paid  ?  If  the  court  should  be  of  opinion  that  die  de- 
fendant had  a  lien  on  die  ship  for  any  of  his  demands,  a  non- 
suit to  be  entered.  But,  if  they  should  think  that  any  of  his 
demands  ought  to  be  deducted  out  of  the  damages  for  the 
laiueof  the  ship,  then  such  money  to  be  deducted  out  of  the 
money  recovered  by  the  verdict,  and  the  postea  to  be 
indorsed  accordingly."  ' 

Hie  case  was  argued,  on  Friday,  the  5th  of  February, 
by  Davenport,  for  the  plaintiffs,  and  Baldwin,  fcr  the  de-  m 

fendant. 

Davenport  argued,  1.  That,  as  to  the  captain's  wages,  it 
is  setded  that  they  are  no  lien  upon  the  ship.     This  is  clear 
from  the  case  of  Clay  v.  Sudgrave  (i),  in  Salke/d[\],  and 
confirmed  by  Bayley  v.  Grant  (k),  in  die  same  book.      But 
if  he  has  no  lien  for  his  wages  he  can  much  less  claim  any 
lien  for  any  other  demand,  as  repairs  or  stores;  the  wages 
being  more  closely  connected  widi  the  ship,  than  any  other      [  103  ] 
demand,  as  they  are  the  consideration  for  the  work  which  is 
done  in  the  ship,  and  is  absolutely  necessary  to  her  earnings.  The 
different  tradesmen,  as  the  ship-wright,  biscuit-baker,  butcher, 
&.  could  not  have  justified  the  detention  of  the  ship,  if  she  got 
into  their  possession,  and  the  derivative  creditor  for  their  de- 
mands cannot  have  a  better  right  than  them.     As  to  repairs 
done  in  England,  it  was  expressly  determined  in  the  case  of 
Watkinson  v.  Barnardiston  (I),  that  they  are  no  charge  upon 
the  ship.    2.  If  the  captain  cannot  justify  the  detention,  nei- 
ther can  he  be  entitled  to  any  allowance  out  of  the  damages. 
A  mutual  account  cannot  be  setded  by  a  sort  of  equitable 
let-off  in  an  action  of  trover.    To  permit  it  would  be  a  dan- 
gerous 


(i)  B.  R.  T.  V2  W.  3.  1  Salk.  33. 
S.  C.  by  the  name  of  Clay  v.  Snrlgrave, 
1  Id.  Raym.  576. 

[1]  By  the  statute  of  15  Ric.  2.  c. 
&  it  is  enacted,  that  the  Admiralty 
court  shall  have  no  jurisdiction  of 
contracts  arising  by  land,  yet  it  is 
permitted  to  mariners  to  sue  for  their 
wages  in  the  courts  of  Admiralty.  In 
the  case  of  Clay  v.  Sudgrave,  as  re- 
ported by  Salkeld,  Lord  Holt  is  made 
to  say  that  this  is  expressly  against  the 
statute,  but  that  communis  error  facit 
jus.  Surely  it  is  not  consonant  to 
legal  principle  to  hold  that  any  usage 
or  common  error  can  abrogate  a 
statute  to  any  purpose,   or  give  le- 


gality to  what  an  act  of  parliament 
expressly  prohibits.  After  the  case 
of  Clay  v.  Sudgrave,  the  statute  of 
4  Ann.  c.  16.  §  17.  puts  suits  in  the 
Admiralty  court  for  seamen's  wages 
very  clearly,  though  by  implication, 
upon  a  legal  footing,  for  the  words  of 
that  section  are,  "  That  all  suits  and 
"  actions  in  the  court  of  Admiralty 
"  for  seamen's  wages,  shall  be  com- 
"  menced  and  sued  within  six  years 
"  next  after  the  cause  of  such  suits  or 
"  actions  shall  accrue/' 

(k)  B.  JR.  T.  12  W.  3.  1  Salk. 
33.  S.  C.  1  Ld.Raym.  632.  12  Mod. 
440. 

CO  Cane.  T.  1726.  1  P.  mil.  367. 
3         ^ 
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gerous  innovation  in  the  law.  Here,  indeed,  the  defendant's 
demand  is  such  as  could  not  have  been  set  off  in  an  action 
which  admits  of  setting  off  mutual  debts,  because  he  was  only 
liable  to  pay,  at  the  time  of  the  demand  and  refusal,  but  had 
not  actually  paid.     If  he  were  to  be  allowed  for  what  he  was 

chajex.  onty  l^ble  to  pay,  it  may  prove  a  great  detriment  to  the  bank* 
rupt's  estate,  because  the  captain  may  afterwards  refuse,  or 
be  unable,  to  pay,  and  then  the  tradesmen  will  come  upon  the 
estate  of  the  bankrupt. 

Baldwin  insisted,  that  the  workman  who  repairs  a  ship 
has  a  lien  upon  it  This  appears  from  a  case  Ex  parte 
Shanks  and  others,  in  Atkyns  (m),  which  was  determined 
against  the  ship-wright,  on  the  particular  ground  of  his  having 
delivered  up  the  possession  of  the  vessel.  Probably,  in  the 
case  of  Watkins  v.  Barnardiston,  the  possession  had  been,  in 
like  manner,  relinquished.  If  the  workman  has  a  lien,  it 
seems  to  be  just,  that  he  should  be  able  to  transfer  such  lien, 
with  the  possession,  to  the  captain,  who  is  liable  to  pay  him. 
An  action  could  be  maintained  by  the  workman  against  the 
captain,  although  he  had  not  given  the  orders.  This  must  be 
on  the  ground,  that  the  workman  has  parted  with  the  posses- 
sion of  the  ship,  which  he  might  have  detained  as  his  security, 
to  the  captain.  It  would  therefore  be  highly  unreasonable, 
if  he  Could  not  secure  himself  by  retaining  the  ship.— On  a 
question  from  the  court,  he  said,  he  did  not  know  of  any  case 
where  it  had  been  determined  that  a  captain  is  liable  for  re- 
pairs, if  he  has  not  ordered  them.  As  to  the  general  doctrine 
concerning  liens,  he  cited  a  case  Ex  parte  Deeze  (n),  and 

[  104  ]  Greene  v.  Farmer  (o),  and  said  there  could  be  no  reasonable 
distinction  in  respect  to  liens  between  one  sort  of  tradesmen 
and  another,  between  carriers,  taylors,  <5fc.  and  ship-carpenters. 
If  a  coachman  is  sent  to  the  country  on  a  job,  with  his  mas- 
ter's coach  and  horses,  and  he  lays  out  money  in  repairing  the 
carriage  and  feeding  the  horses,  he  may  detain  them  till  he 
shall  be  paid.  A  captain  can  certainly  detain  the  cargo  till 
the  freight  is  paid,  and  it  would  be  inconsistent  that  he  should 
be  bound  to  part  with  the  ship,  when  he  is  not  bound  to  part 
with  the  goods.  This  case  is  not  different  from  what  it  would 
have  been,  if  the  owner  had  continued  solvent,  because  as- 
signees take,  subject  to  all  equitable  lien*  and  demands  against 
the  bankrupt.  For  this,  he  cited  Broun,  Assignee  of  Wil- 
liams, v.  Heathcote  %  aL  (p). 

Davenport,  in  reply,  contended,  that  the  possession  of  the 
captain  is  merely  that  of  a  servant,  to  whose  skill  and  fidelity 
the  owner  entrusts  his  ship,  and  that  the  captain  does  not, 
thereby,  acquire  any  qualified  property.     The  owner  may 

pledge 


ftnj  1754.     1  Atk.  234. 

(n)  8  June  1748.     1  Atk.  228. 


(o)  E.  8  Geo.  3.    4  Burr.  2214. 
fpj  22  Oct.  1746.     1  Atk.  160. 


1779. 


WlLKINS 

against 

CAttMI- 
CHABL. 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  III.  jlOf 

pledge  the  ship,  although  the  captain  is  in  possession  of  her, 
but  the  captain  cannot,  at  least,  he  can  only  hypothecate  her 
abroad,  and  that  from  the  necessity  of  the  case,  because  no 
personal  security  can  be  given.  It  would  be  absurb,  if  the 
owner  were  to  change  the  captain,  to  suppose  that  the  former 
captain  could  retain  the  ship,  and  prevent  the  voyage,  till  his 
account  should  be  settled.  He  denied  that  a  captain  is  liable 
for  repairs,  which  he  has  not  ordered.— Lord  Mansfield 
having  asked,  whether  if  a  ship  is  sent  to  dock,  the  shipwright 
may  detain  her,  till  he  is  paid?  He  answered,  that  it 
is  the  practice  not  to  receive  a  ship  into'  dock,  unless 
they  are  satisfied  that  the  owner  is  a  good  paymaster, 
which  seemed  to  shew  that  they  do  not  look  to  the  ship 
as  a  security. 

Baldwin  had  instanced  the  case  of  attorneys,  who  cannot 
be  compelled  to  deliver  up  the  deeds  and  papers  of  their 
clients,  till  they  are  paid;  upon  which  Lord  Mansfield 
said  that  the  practice,  in  that  respect,  was  not  very  ancient,  but 
that  it  was  established  on  general  principles  of  justice„and 
that  courts  both  of  law  and  equity  have  now  carried  it  so  far, 
that  an  attorney  or  solicitor  may  obtain  an  order  to  stop  his 
client  from  receiving  money  recovered  in  a  suit  in  which  he 
has  been  employed  for  him,  till  his  bill  is  paid  [13].  Sir 
James  Burrow  mentioned  to  the  court,  that  the  first  instance 
of  such  an  order  in  this  court,  was  in  the  case  of  one  Taylor 
of  Evesham,  about  the  time  of  a  contested  election  for  that  [  105  ] 
borough ;  and  Lord  Mansfield  said, he  himself  had  argued 
the  question  in  the  court  of  Chancery. 

The  court  took  time  to  consider.  f 

Lord  Mansfield,  now,  (after  stating  the  case),  delivered 
the  opinion  of  the  court,  as  follows. 

Lord  Mansfield, — Notwithstanding  the  strongest  incli- 
nation that  the  defendant  should  have  satisfaction,  before  the 
value  of  the  ship  is  paid  over  by  him,  we  are  not  able  to  find 
a  ground  upon  which  we  can  give  judgment  in  his  favour. 
1.  He  has  set  up  a  lien  upon  two  sorts  of  claim,  viz.  wages; 
and  stores  and  repairs.  As  to  wages,  there  was  no  particular 
contract,  that  the  ship  should  be  a  pledge ;  there  is  no  usage 
in  trade  to  that  purpose ;  nor  any  implication  from  the  nature 
of  the  dealing.  On  the  contrary,  the  law  has  always  consi- 
dered the  captain  as  contracting  personally  with  the  owner : 
on  this  ground,  prohibitions  have  been  granted ;  and  the  case 
of  the  captain  has,  in  that  respect,  been  distinguished  from 
that  of  all  other  persons  belonging  to  the  ship.  This 
rule  of  law  may  have  its  foundation  in  policy,  and  the  benefit 

of 

D3]  Vide  Rex  v.  May,  infra,  £.  19-        And,  Wchh  v.  Hole,  M.  20  Geo.  3. 
G«.3,  p.  193,  194.  Note  [26]  p.  238. 
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of  navigation ;  for,  as  ships  may  be  making  profit  and  earning 
every  day,  it  might  be  attended  with  great  inconvenience,  if, 
on  the  change  of  a  captain,  for  misbehaviour,  or  any  other 
reason,  he  should  be  entitled  to  keep  the  ship  till  he  is  paid. 
As  to  stores  and  repairs,  it  is  a  strong  answer  to  that  claim, 
that  when  the  demand  was  made  by  the  assignees,  the  captain 
had  not  paid.  But,  if  there  was  any  lien  originally,  it  was 
in  the  carpenter.  The  captain  could  not,  by  paying  him, 
be  in  a  better  situation  than  his,  and  he  had  parted  with  the 
possession,  so  that  he  had  given  up  his  lien,  if  be  ever  had 
one.  The  other  creditors  had  none.  If  die  defendant  is 
liable  to  the  tradesmen,  it  is  by  his  own  act.  Work  dona 
for  a  ship  in  England,  is  supposed  to  be  on  the  personal  cre- 
dit of  the  employer.  In  foreign  parts,  the  captain  may  hy- 
pothecate the  ship.  He  defendant  might  have  told  the 
tradesmen  that  he  only  acted  as  an  agent,  and  that  they  must 
look  to  the  owner  for  payment  [f].  8.  If  there  is  no  lienj 
can  there  be  a  set-orT?  TTiis  was  no  itemot  any  sort  in  ac- 
count between  the  bankrupt  and  the  defendant.  The  ship 
remained  in  specie  till  after  the  bankruptcy;  and  the  convert 
sion  arises  from  an  act  done  on  die  specific  property  of 
the  assignees,  not  of  {he  bankrupt. 

The  postea  to  be  delivered  to  the  plaintiffs  [+44J. 

[t  44]  Vide  Rick  v.  Cot,  B.  R.  T.  17  Geo.  3.    Cov?p4  636, 


FrM«y,  lOtfc 
Feb. 

•[  106] 

A  certificate 
under  19  Geo. 
2.  c.  34.  or  4 
Geo.  3.  c.  15. 
may  be  granted 
at  a  period  *ub- 
stqucut  tp  the 


*  Sullivan  against  Montague. 

HpHE  defendant,  being  captain  of  a  man  of  war,  on  the 
A  Quebec  station,  had  seized  *a  trading  vessel,  of  which 
Sullivan  was  the  master  and  owner,  as  a  smuggler.  Upon 
an  information  brought  in  the  Vice- Admiralty  Court  at 
Quebec,  sentence  was  pronounced  against  Sullivan ;  where* 
trial,  an?  out  of  upon  he  appealed  to  the  superior  court  of  Admiralty  at  Ha- 
ofdefence  arising  "J***  wtere  *e  sentence  was  reversed.  On  the  defendant's 
after  the  action  return  to  England,  Sullivan  brought  -the  present  action  of 
^vcrfin  e\u  *  trespass  in  this  court ;  and  the  trial  coming  on  before  Lord 

deneeitithap-  MANSFIELD, 

pen  before  plea 

j>  eaded,  in  cases  ^rhere  the  special  matter  may  be  given  in  evidence  under  the  general  iwue.— > 
The  time  of  plea  pleaded  is  to  be  reckoned  from  the  entry  of  the  plea  on  the  record,  not  from  the 
tune  of  it*  being  delivered  to  the  plaintiff. 


[f]  A  mortgagee  of  a  ship  is  not 
liable  for  necessaries,  Jackson  v.  Ver- 
non, Iff.  £1.114;    nor  entit^d    to 


freight,     Chinnery  v.  Blackburn, 
III.  in  not. 


tV>itf» 
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Mansfield,  at  Guildhall,  at  the  Sittings  after  last  Trinity      \ 779. 
Term,  and  the  fact  of  the  trespass  being  proved,  the  defendant      *-*vw 
produced  the  record  (a)  of  the  proceedings  on  the  appeal  in    Sullivaw 
die  court  at  Halifax,  on  which  was  indorsed  a  certificate  of       against 
the  judge  of  that  court,  that  there  was  a  probable  cause  of  Montagu*. 
letfwe.     The  sentence  of  the  court  at  Halifax  bore  date  m 
May  1776.    The  certificate  indorsed  upon  it  was  dated  thir- 
teen months  later,  viz.  21  June  1777,  which  was  posterior  to 
the  commencement  of  the  present  action. 

Tbe  counsel  for  the  defendant  insisted,  that  this  certificate 
was  a  bar  to  the  action,  and  that  die  plaintiff  must  be  non- 
suited. 

For  the  plaintiff  it  was  answered,  that  die  certificate  ought 
to  have  been  made  at  die  time  when  the  sentence  was  pro* 
aounced. 

Hie  jury  found  a  verdict  for  the  plaintiff,  with  ,£1800  da- 
mages, but  subject  to  the  opinion  of  the  court  as  to  the  effect 
of  the  certificate. 

The  trial  had  once  been  pnt  off  upon  an  affidavit  on  the 
part  of  the  defendant,  that  an  application  had  been  made  to 
the  judge  at  Halifax,  to  certify,  at  the  time  of  the  reversal 
of  the  original  sentence,  and  that  the  judge  then  said  he  would 
certify  whenever  he  should  be  required.  Between  the  time 
when  that  affidavit  was  made,  and  the  actual  trial  of  the 
cause,  the  certificate  had  been  obtained. 

In  the  last  term,  the  Solicitor  General  having  obtained  a 
rule  to  shew  cause  why  a  nonsuit  should  not  be  entered,  two 
questions  were  made :  1  •  Whether  the  certificate  could  have 
been  granted  even  at  the  time  when  the  sentence,  on  the  appeal, 
was  pronounced?  2.  Whether  it  could  be  granted  so  long 
after  the  sentence  ? 

It  was  supposed,  at  the  trial,  and  when  the  argument  came      [  107  1 

on  upon  die  rule  to  shew  cause,  by  the  counsel  on  both  sides, 

that  the  certificate  had  been  granted  under  the  16th  section  of 

the  statute  of  the  19th  of  Geo.  2.  r.  34.  which  consists  of  two 

branches.  "  1.  In  case  any  information  shall  be  commenced  and 

"  brought  to  trial,  on  account  of  the  seizure  of  any  ship  as 

H  forfeited  for  illegally  carrying  goods,  or  of  any  wool,  goods,    * 

"  wares  or  merchandizes,  as  prohibited  or  uncustomed,  or 

"  illegally  carried  or  exported,  or  intended  or  attempted  to  be 

"  exported,  or  as  illegally  relanded  after  having  been  shipt  or 

u  exported  upon  debenture  or  certificate,  wherein  a  verdict 

"  shall  be  found  for  the  claimer  thereof,  and  it  shall  appear 

u  to  the  judge  or  court  before  whom  the  same  shall  be  tried, 

"  &at  there  teas  a  probable  cause  of  seizure,  thejudge  or  court 

"  before  whom  the  said  information  shall  be  tried,  snail  certify 

"  on  the  record,  that  there  was  a  probable  cause  for  die 

prosecutor's 

(a)  1.  e.  a  copy,  by  consent  of  the  plaintiff. 
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1.779.      "  prosecutor's  seizing  the  said  ship  or  goods;  and  in  such 

v^J        u  case,  the  defendant  shall  not  be  entitled  to  any  costs  of 
Suxlivan    "  Sl"t    whatsoever,     nor    shall    the   persons   who    seized 

against  "  the  said  ship  or  goods;  be  liable  to  any  action,  ia- 
JUontague.  "  dictment,  or  other  suit,  or  prosecution,  on  account  of 
4t  such  seizure.  £.  And  in  case  any  action,  indictment,  or 
"  other  prosecution,  shall  be  commenced  and  brought  to 
"  trial  against  any  person  or  persons  whatsoever,  on  account 
"  of  the  seizure  of  any  such  ship,  or  of  any  wool,  goods, 
"  wares,  or  merchandizes,  as  prohibited  or  uncustomed,  or 
"  as  illegally  carried  or  exported,  or  intended  or  attempted 
"  to  be  exported,  or  illegally  relanded  as  aforesaid  wherein 
"  a  verdict  shall  be  given  against  the  defendant  or  defendants, 
"  if  the  court  or  judge  before  whom  such  action  or  pro- 
"  secution  shall  be  tried,  shall  certify  on  the  said  record, 
"  that  there  was  a  probable  cause  for  such  seizure,  then  the 
"  plaintiff,  besides  his  ship  or  goods  so  seized,  or  the  value 
"  thereof,  shall  uot  be  entitled  to  above  two-pence  damages, 
"  nor  to  any  costs  of  suit,  nor  shall  the  defendant  in  such 
"  prosecution  be  fined  above  one  shilling." 

Dunning,  and  Lee,  shewed  cause ;  and  it  being  urged, 
that  the  above  clause  in  the  statute  of  Geo.  2.  was  confined 
to  Great  Britain,  and  the  court  being  of  that  opinion,  and 
thinking,  also,  that  it  applied  only  to  cases  where  there  had 
been  a  trial  before  a  jury  and  a  verdict,  the  case  stood  over, 
in  order  to  see  whether  any  subsequent  act  had  extended  this 
provision  for  granting  certificates  to  the  Admiralty  courts  in 
America. 

[  108  ]  At  the  trial,  the  Solicitor  General  bad  applied  to   Lord 

Mansfield  to  certify  under  the  second  branch  ofohe  clause, 
but  his  Lordship  refused,  being  of  opinion  that  the  case  was 
not  within  it,  for  that  it  only  related  to  cases  where  there  had 
never  been  a  condemnation  [f45]. 

When  the  argument  came  on  again,  (which  it  did  in  the  same 
term,  viz.  M.  19  G.  3.)  it  appeared,  that  by  a  clause  in  the 
statute  of  4  Geo.  3.  c.  15.  the  16th  section  of  19th  Geo.  2. 
is  expressly  extended  to  America,  and  to  cases  where  there 
has  either  been  a  verdict,  or  sentence  (a). 

Dunning,  for  the  plaintiff,  still  iasisted,  l.That  the  cer- 
tificate could  not  be  granted  upon  an  appeal ;  and,  2.  That  it 
could  only  have  been  granted  at  the  time  when  the  sentence  was 
pronounced. 

The 


[t  4*6]  Vide  Rcnalh  v.  Cooper,  B.  R.  there  has  been  no  information  brought 

E.  22  Geo.   3.     where   it    was  held  in  the  Exchequer,  for  the  condemnation 

that  a  judge  may  certify,  under  that  of- the  ship, 
second  branch  of  the  clause,  though         (a)  4  Geo.  3.  c.  15.  §  4fj. 


Sullitav 
agaiost 
Mon- 
tague. 
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The  Solicitor  General,  on  the  other  ode,  said,  as  to  the  1779. 
first  point,  that  there  were  no  words  in  the  clause  of  the 
statute  of  4  Geo.  3.  to  exclude  the  judge  in  an  appellate  ju- 
risdiction from  granting  certificates;  and  that  it  would  be 
extraordinary  indeed,  if  a  person  who  had  taken  a  ship 
which  had  never  been  condemned,  might  be  protected  by 
a  certificate,  and  yet  that  another,  who  had  such  good 
ground  for  seizure  as  to  obtain  a  sentence  in  his  favour, 
should  have  no  such  protection,  if  that  sentence  was,  after- 
wards, reversed.  As  to  the  second  point,  he  observed,  that 
there  were  no  words  in  the  statute  requiring  the  certificate 
to  be  made  in  open  court ;  that,  by  the  statute  of  4  Ann. 
c.  16.  §  5.  the  judge  is  authorized,  where  there  have  been 
several  matters  pleaded,  to  certify  whether  there  was  proba- 
ble cause ;  but  there  being  no  express  words  requiring  this 
to  be  dope  in  court  at  the  trial,  the  court  of  Common  Pleas 
had  determined,  that  it  might  be  done  after  an  application 
had  been  made  for  taxing  the  costs ;  Cremer  v.  Dent  (b) ; 
that,  where  the  legislature  meant  the  certificate  to  be  made 
at  the  time  of  the  trial,  it  is  so  expressed,  as  in  the  case  of 
special  juries  (c). 

Lord  Mansfield  delivered  the  opinion  of  the  court;  1.  [  109  ] 
That  the  judge  in  the  appellate  jurisdiction  had  a  power  to 
certify,  so  that  the  words  and  meaning  of  the  statute  of  Geo. 
3.  were,  that,  wherever  a  sentence  was  pronounced,  the  judge 
aught  certify.  That  a  contrary  construction  would  be  at* 
tended  with  the  absurdity  stated  by  the  Solicitor  General. 
There  could  be  no  certificate  in  the  original  court,  because 
the  sentence  was  in  favour  of  the  defendant,  and  it  would  be 
strange  indeed  if  he  were  to  be  in  a  worse  situation  than  if 
that  sentence  had  been  against  him.  2.  That  the  certificate 
might  be  granted  after  the  trial.  That  there  were  no  words 
confining  it  to  the  time  of  the  trial,  and  the  case  on  the  statute 
of  4  Ann.  was  a  strong  authority  on  this  point.  That  the  case 
of  a  sentence  by  a  court  of  Admiralty  was  stronger  than  that 
of  a  verdict  at  law,  because  the  verdict  is  entered,  and  com- 
pleted, 


(b)  E.  24  G.  2.  Barnes  141.  4*o 
td.  1772. 

fcj  24  G.  2.  c.  18.  §  1.  "  Unless 
"  the  judge  before  whom  the  cause  is 


41  tried,  shall  immediately  after  the 
"  trial  certify  in  open  court,  under  his 
"  handy  upon  the  back  of  the  record, 
"  &c."  [t>6]. 


[t  46]  A  certificate  under  8  Sf  9 
Will.  3.  c.  11.  §4.  that  a  trespass 
was  wilful  and  malicious,  made  out 
of  court,  has  been  determined  to  be 
void  (Ford  v.  Parr,  C.  B.  E.  28 
Geo.  2.    2  nils.   21.)    though    the 


words  of  that  statute  arc  not  so 
strong  as  those  of  24  Geo.  2.  c.  18. 
nor  indeed  so  strong  as  the  report  in 
2  Wils.  makes  the  court  state  them 
to  be. 


K» 
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1770. 


SULLIVAK 

against 

MOW- 
TAG  UE. 


pleted,  immediately,  but  the  sentences  in  .the  Admiralty 
court  are  often  not  drawn  up  for  months  after  they  are  pro- 
nounced. 

His  Lordship  said,  the  rule  for  entering  a  nonsuit  must  be 
made  absolute. 

But  Dunning  having  raised  a  new  objection,  viz.  that,  as 
the  certificate  did  not  exist  at  the  time  of  the  commencement 
of  the  action,  it  could  not  be  taken  advantage  of  on  the  ge- 
neral issue,  but  ought  to  have  been  pleaded,  this  question 
stood  over,  till  Saturday  the  28th  of  November,  the  last 
day  of  Michaelmas  Term,  when  it  was- argued,  by  Dun* 
ning,  for  the  plaintiff,  and  the  Solicitor  General,  for  the 
defendant* 

As  the  argument,  on  this  point,  turned  upon  the  times,  and 
dates  of  the  proceedings,  it  will  be  proper  to  state  them.  The 
action  was  commenced  in  February  1777.  The  declaration 
was  of  Easter  Term  1777.  The  plea  was  delivered  on  the 
10th  of  June  1777,  but  was  not  entered  of  record  till  Hilary 
1778.  Hie  certificate,  as  has  been  already  mentioned,  bore  ' 
date  the  21  st  of  June  1777. 

For  the  defendant,  it  was  said,  by  the  Solicitor  General, 
that  the  present  question  came  before  the  court  in  a  very 
unfavourable  light,  for  that  it  amounted  to  this,  whether  there 
had  been,  by  the  fault  of  those  concerned  for  the  defendant, 
such  an  omission  in  pleading,  as  should,  in  the  present  state 
of  the  cause,  render  him  liable  to  the  amount  of  <£l800f 
which  in  reality  he  was  not  bound  to  pay?  But  that,  even  at 
the  trial,  if  the  objection  had  been  made,  it  could  not  have 
prevailed ;  or,  if  it  could  then,  it  now  came  too  late.  That 
[  110  ]  it  was  a  general  rule,  that,  whatever  takes  away  the  right  of 
action,  although  it  arise  after  the  commencement  of  the  suit, 
provided  it  happen  previous  to  plea  pleaded,  may,  incases 
where  special  pleading  is  necessary,  be  pleaded  in  bar, 
without  saying  in  the  plea,  that  it  happened  after  the  bringing 
of  the  action ;  and,  m  cases  where  the  special  matter  may  be 
given  in  evidence,  may  be  taken  advantage  of  on  the  general 
issue;  Bird  v.  Randal  fa).  That,  by  the  statute  of  4  Geo. 
3.  (b),  the  defendant,  here,  was  entitled  to  give  the  special 
matter  in  evidence.  That  it  .would  have  been  impossible  to 
plead  the  certificate  at  the  trial,  in  this  case,  puis  darrein  con- 
tinuance, because,  on  looking  to  the  record  of  the  plea,  and 
comparing  it  with  the  date  of  the  certificate,  it  would  have 
appeared,  that  the  matter  of  defence  had  arisen  before  the 
plea,  which  was  the  last  continuance  on  record.  That  the 
plea  had  indeed  been  delivered  before  the  date  of  the  certifi- 
cate, and  that  it  was  in  the  plaintiff's  power,  who  made  up 
the  record,  to  have  entered  it,  either  of  the  term  preceding* 

or 


(a)  M.  3  Geo.  3.  B.  R.    3  Burr.  1344. 


(h)  5  47. 


1779. 

SULLIVAW 

against 
Mon- 
tagus. 
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or  the  term  subsequent  to,  the  delivery;  but  that,  having  en* 
tered  it  of  die  term  subsequent,  and  the  certificate  having  been 
granted  in  the  interval,  he  could  not  now  be  permitted  to  say 
the  certificate  was  posterior  to  the  date  of  the  plea,  as  appear- 
ing on  the  record,  and  as  he  himself  had  put  it  there.  That, 
is  actions  against  executors,  if  judgments  are  confessed,  after 
the  declaration,  and  before  the  plea,  the  practice  is,  to  plead 
them  in  bar,  not  puis  darrein  continuance*  That  there  had 
been  a  case  very  lately  before  Hotham,  Baron,  in  Kent, 
where  a  certificate,  granted  after  issue  joined,  was  permitted 
to  be  given  in  evidence.  Hiat,  if  it  were  true  that  the 
certificate  ought,  in  strictness,  to  have  been  pleaded,  yet, 
a  do  objection  had  been  made  on  that  ground  at  the 
trial,  and  the  certificate,  which  was  then,  in  fact,  given  in 
evidence,  proved  that  the  plaintiff  had  no  right  to  recover, 
the  court  would  not  suffer  him  now  to  profit  by  a  mere  slip 
in  point  of  form. 

Dunning,  on  the  other  side,  insisted,  that  Lord  Mans- 
field had  given  the  defendant  leave,  generally,  to  move  for 
a  nonsuit,  without  saving  any  particular  point;  and  therefore, 
every  objection  was  now  as  open  to  both  parties  as  they  would 
have  been  at  the  trial.  That,  at  that  time,  all  concerned 
thought  the  only  act  on  the  subject  was  the  statute  of  19  Geo. 
1  That,  as  to  the  argument  that  this  could  not  be  pleaded 
puis  darrein  continuance,  that  depended  on  the  fact,  whether 
die  matter  arose  previous  to,  or  since  the  last  continuance. 
But  that  bis  ground  was,  that,  in  all  events,  it  ought  to 
have  been  pleaded;  if  before  the  last  continuance,  in  bar;  [  111  ] 
if  after  it,  then  puis  darrein  continuance.  He  appealed 
to  the  court,  and  the  bar,  whether  it  was  not  a  general 
rule,  that  a  fact,  which  if  it  had  happened  before  the  com- 
mencement of  the  action  might  have  been  given  in  evi- 
dence, must  be  pleaded  if  it  arise  after  the  action  is  brought ; 
and  said  it  was  every  day's  practice,  in  actions  of  assumpsit, 
to  plead  a  release,  when  obtained  after  the  commencement 
of  the  suit,  although  it  is  to  be  given  in  evidence,  when 
prior.  That  the  reason  was  plain,  because,  by  the  general 
isfcue,  a  defendant  asserts,  that,  at  the  time  of  commencing  the 
suit,  some  reason  existed  which  should  have  prevented  the 
plaintiff  from  bringing  the  action.  That,  if  the  defendant 
should  now  prevail,  the  plaintiff  would  be  charged  ovith 
costs,  for  a  reason  which  had  no  existence  when  he  brought 
his  action.  That,  by  pleading  the  certificate,  the  defendant 
would  have  given  the  plaintiff  an  opportunity  of  taking  the 
opinion  of  the  court,  on  the  point  disposed  of  on  the  former 
argument,  without  the  expence  of  a*  trial. 

The  court  seemed  all  to  agree,  that  matter  happening 
after  the  beginning  of  the  suit,  but  before  plea  pleaded, 
ought  be  given  iu  evidence;  but  Willes,   Justice, 


ex- 
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1779.      pressed  with  great  earnestness  his  doubts,  whether  the  time 

n^vm^j      of  plea  pleaded  ought  not  to  be  reckoned   from  the  time 

Sullivan    when  the  plea  was  actually  delivered,    the  date  on  the  re- 

against      cord  being  a  mere  fiction.     Lord  Mansfield  observed,  that 

Mow-        supposing  the  rule  to  be  as  Willes,  Justice,  conceived  it, 

tague.       both  parties  had  been  guilty  of  a  slip ;  the  plaintiff  in  not 

objecting  to  the  evidence  at  the  trial;  the  defendant  in  not 

pleading ;  and  can  the  court  (he  said)  decide  that  the  plaintiff 

shall  be  relieved  against  the  one,  and  the  defendant  caught 

by  the  other  f 

The  case  stood  over. 

And  now,  his  Lordship,  (after  stating  the  facts  and  dates,) 
delivered  the  unanimous  opinion  of  the  court,  to  the  follow- 
ing effect : 

Lord  Mansfield, — The  question  made  at  the  trial  was, 
Whether  the  Judge  of  the  court  of  Halifax  could  certify, 
after  the  cause  was  over?  That  was  the  point  saved.    If  the 
court  should  be  of  opinion  that  the  certificate  was  a  bar,  a 
nonsuit  was  to  be  entered.     The  question   was  fully  ar- 
gued last  term,  and  we  were  all  of  opinion,  that  the  certi- 
ficate was  a'  bar  to  the  action.     After  that  opinion  was  de- 
livered, a  motion  was  made  to  support  the  verdict,  and  on 
[  112  J      grounds,  entirely  new.     For  it  has  been  objected   that  the 
certificate  ought  not  to  have  been  read  at  the  trial ;  1.  Be- 
cause it  did  not  exist  when  the  action  was  brought ;  2.  Be- 
cause it  did  not  exist  at  the  time  of  plea  pleaded.     This 
was  no  part  of  the  question  meant  to  be  submitted  to  the 
court,  yet  the  plaintiff  was  fully  apprized  of  the  certificate 
before   the  trial,   and  a  copy  of  it  was  read  by  consent. 
The  only  way  in  which  we  could  let  the  plaintiff  have  the 
advantage  of  the  present  objection,   would  be  to   grant  a 
new  trial ;  but,  in  that  case,  the  defendant  must  be  let  in 
to  plead  the  certificate.     This  alone  is  decisive.     But,   to 
go  farther.,     If  the  objection  had  been  made  at  the  trial, 
we  think  it  could  not  have  prevailed.     Actio  non  goes,  in 
every  case,  to  the  time  of  pleading,  not  to  the  commence- 
ment of  die  action  [f  47].     In  the  present  instance,    the 

general 


[t  47]  Vide  Reynolds  v.  Beerling, 
B.  R.  Jtf.  25  Geo.  3.  where  it  was 
determined  on  a  demurrer,  that  a 
judgment  obtained  by  the  defendant, 
against  the  plaintiff,  after  the  decla- 
ration was  delivered,  and  before  plea 
pleaded,  may  be  pleaded  as  a  set- 
off, and  that,  although  it  do  not  ap- 
pear that  the  cause  of  action  on 
which  the  defendant's  judgment  was 
obtained,    was    prior    to    the    com- 


mencement of  the  plaintiff's  action. 
&3*  But,  in  Evans  v.  P rosier,  B.  R. 
E.  29  Geo.  3.  3  Term  Rep.  185.  it 
was  determined,  that  a  plea  of  set- 
off, that  the  plaintiff  was  indebted  to 
the  defendant  at  the  time  of  the  plea 
pleaded,  is  bad ;  and  that  it  should 
state  that  he  was  indebted  at  the 
commencement  of  the  action  ;  and 
Buller,  Justice,  said,  that  on-  looking 
into  the  case  of  Reynolds  v.  Beerling* 

he 
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general  issue  is  given  by  statute,  and  that  leaves  every  de- 
fence open  which  the  defendant  might  otherwise  have  by 
special  pleading.  The  certificate  is  dated  die  21st  of  June 
1777,  and  the  plea  was  actually  delivered  on  the  10th  of 
that  month,  but  the  .plaiutiff  made  up  the  record,  and  en- 
tered the  plea  of  Hilary  1778.  We  think  he  could  not 
have  been  let  in  at  the  trial  to  contradict  the  record.  Legal 
fictions,  and  relations,  can  never  be  contradicted,   to  pre-  # 

vent  justice,  and  let  in  mere  objections  of  form  and  regu- 
larity [t  48].  If  a  writ  is  teste' d  die  last  day  of  a  term,  you 
cannot  say  it  issued  in  the  vacation,  for  the  purpose  of 
making  it  void,  though  you  may  shew  when  it  really  issued, 
if  the  justice  of  the  case  required  it  [13].  But,  here,  the 
plaintiff  himself  made  up  the  record.  Shall  he  be  admitted 
to  aver  against  his  own  act,  by  which  he  has  misled  the 
defendant?  By  so  doing  he  said  to  the  defendant,  "  In- 
"  stead  of  pleading  this  matter,  you  may  give  it  in  evi- 
"  dence."  One  case  was  mentioned  at  the  bar,  in  which 
a  certificate  granted  after  issue  joined,  was  admitted  in  evi- 
dence ;  but  it  is  said  that  no  objection  was  made.  There 
is  great  reason  for  considering  the  certificate,  in  cases  like 
this,  as  granted  nunc  pro  tunc;  but,  without  giving  any 
opinion,  now,  on  that  point,  as  the  objection  was  not  [  113  ] 
made  at  the  trial,  as  it  would  not  have  availed  if  it  had 
been  made,  and  as  the  defendant,  if  it  were  to  prevail 
now,  must  be  let  in  to  plead;  we  are  all  of  opinion  that 
the  rule  for  a  nonsuit  ought  to  stand. 

The  rule  made  absolute,    [f  2]. 


he   found,    that  on   the  point   here 
stated,   it   could   not  be    supported. 

[Fl]. 

[t  48]    Vide  Mostyn  v.    Fabrigas, 

B.R.M.  15  Geo.  3.  Cowp.  l6l.  177- 

[IS]  Vide*  to  this  purpose,  Rex  v. 


Mann,  Scacc,  13  Geo.  1.  2  Str.  749. 
Johnson  v.  Smith,  B.  R.  B.  33  Geo.  2. 
2.  Burr.  950.  cited  supra,  p.  62.  Note 
[f30].  Morrice  v.  Pvgh,  B.  R.  M. 
2  Geo.  3.  3  Burr.  1241.  cited,  supra, 
ibid. 


[p  1]  In  Le  Bret  v.  Papillon,  4  East. 
502.  it  was  said  by  Lord  Ellen  bo- 
rough that  this  position,  that  actio 
non  goes  to  the  time  of  pleading,  had 
never  been  cited  as  law  since  Evans 
v.  Prosser  :  and  in  the  judgement  of 
the  court  afterwards  given,  the  fol- 
lowing is  laid  down  as  the  settled 
Tule  of  pleading,  "  that  no  matter  of 
44  defence  arising  after  action  brought 
'*  can  properly  be  pleaded  in  bar  of 
"  the  action  generally." 


[f  2]  In  Harris  v.  James,  9  Bast. 
82.  it  was  decided  that  a  bankrupt's 
certificate  dated  and  allowed  after 
the  filing  the  plaintiff's  bill,  and  be- 
fore plea  pleaded,  is  evidence  to  sup- 
port the  general  plea  of  bankruptcy 
of  defendant  under  5  G.  2.  c.  30.  sj. 
viz.  that  before  the  exhibiting  plain- 
tiffs bill  the  defendant  became  a  bank- 
rupt, and  that  the  cause  of  action  ac- 
crued before  he  became  a  bankrupt. 
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If  in  attorney  it 
•truck  off  the  roll 
on  his  own  appli- 
cation, and  after- 
wards called  to 
the  bar,  the  court 
will  not  give  bim 
leave  to  be  again 
put  upon  the  roll 
•f  attorneys. 


Ex  parte  Cole. 

CO  WPER  moved,  on  the  part  of  Cole,  who  had  formerly 
been  an  attorney  of  this  court,  and  had,  at  his  own  desire, 
been  struck  off  the  roll,  and  was  then  called  to  the  bar,  that 
he  might  be  again  put  on  the  roll  of  attorneys.  Tlie  court 
refused  to  comply  with  the  application,  there  being  no  in- 
stance of  a  barrister  being  admitted  an  attorney.  They  said, 
he  ought  first  to  have  applied  to  his  society  to  be  disbarred 
[t49]. 


[+  49]  Vide  Moody's  Case,  C.  B.  T. 
16  Geo.  2.  Barnes,  quarto  ed.  p.  42. 
where  an  attorney,  having,  at  his  own 
instance,  been  struck  off  the  roll,  and 
having  been  put  into  the  commission 
of  the  peace,  and  made  a  commissioner 


of  the  land  tax,  and  having  moved  to 
be  restored,  on  an  affidavit,  setting 
forth  his  reasons,  the  motion  was 
granted,  he  consenting  to  take  no  ad- 
vantage of  any  action  pending,  if  then 
should  be  any. 


CASES  IN  EASTER  TERM,  &c. 


ftiCHARDS  {qui  tam,  kc.)  against  BrowK.     a *•*!■*» be. 

17  /       o  ttrccn  the  nam* 

of  the  attorney 

T'HE   plainliff  having  sued    the  defendant  in  an  action  ^hfn*™c!m- 

*  for  usury,  and  having  obtained  a  verdict,  and  judgment,  ration,  may  be 
in  this  court,  the  defendant  brought  a  writ  of  error,  in  the  £jr£ ^V^me 

House  of  Lords,  and  assigned  for  error,  that  the  attorney  who  in  the  warrant  to 
had  appeared  on  record  for  the  plaintiff  had  no  warrant  from  *JfJ  *{^ad^ai 
him.    In  the  last  term,  pending  the  writ  of  error,  the  plaintiff  action'  after  er- 
obteined  a  rule  to  shew  cause  why  the  judgment  roll  should  Jpr  ^*J£^j| 
not  be  amended,  by  striking  out  the  name  of   "  Robert  signed  for  error. 
Mayes"  in  the  plaintiffs  warrant,  and  inserting  that  of  "  John 

Stjleford:9  * 

Davenport  now  shewed  cause,  and  contended,  that  there  [  IIS  ] 
is  no  instance  of  such  an  amendment  being  made  after  error 
brought,  especially  in  a  penal  action,  unless  where  the  plain- 
tiff in  error  has  been  guilty  of  laches  (a).  Even  the  omis- 
sion of  the  Christian  name  of  die  attorney,  in  the  warrant, 
has  been  held  to  be  bad,  and  to  make  it  no  warrant  (b).  A 
warrant  of  attorney  must  be  entered,  which  cannot  be 
done  after  error  brought;  as  was  decided  in  a  case  in  Dyer, 
T.  6  Eliz.  (c).  To  alter  both  the  Christian  name  and 
firaame  of  the  attorney  in  this  case  would  be  making  a  new 
warrant. 

The  Solicitor  General,  for  the  rule,  contended,  that  the 
distinction  where  there  has  been  ladies  on  the  part  of  the 
plaintiff  in  error,  has  no  foundation  in  reason,  and  that  the 
cases  cited  by  Davenport  were  decided  on  grounds  which  go 
to  the  discretion,  not  the  power  of  the  court.  In  a  case  in 
Moore  (d),  an  amendment  was  allowed  in  the  name  of  the 
attorney,  after  error  brought ;  and  in  the  case  of  Henrique* 
*•  The  Dutch  West  India  Company  (e)9  it  was  determined 
that  a  warrant  of  attorney    may  be  entered  at  any  time,  » 

pendente  lite.      As  to  this  being  a  penal  action,  since  the 
mistake  was  merely  in  form— the  blunder  of  a  clerk— he  did 
not  conceive  hat  could  make  any  difference  [<&*]•    In  Sedg- 
wick 

(a J  Dyer  ISO.  pt.  48.  was  no  difference  between  civil  and 

(b)  lRoll.  Abr.  289.  (H).p/.  3.  penal  actions  as  to  amendments   at 

fcj  Dyer  230.  b.  pi.  58.  common  law.    But  as  the  action  (for 

(d)  Ueley  v.  Rigs,  Moore  711.  usury)  had  been  depending  four  years, 

(e)  B.  R.  T.  2  O.  2.  2  Stran.  807.  they  would  not  permit  the  sums  and 
2  Ld.  Raym.  1532.  dates  in  the* declarations  to  be  amend- 

[<£>"]  In  Goff  (qui  tarn,  &c.)  v.  ed,  as  it  would,  in  effect,  amount  to 
Popplcwell,  B.  R.  M.  29  Geo.  3.  2  leave  to  bring  another  action,  after 
Term  Rep.  707.  the  court  said,  there    the  time  limited  by  law  was  expired. 

Vol.  I.  K 


115 


1779. 


Richards 

against 

Brown. 


CASES  IN  EASTER  TERM 

wick  v.  Richardson  (f),  it  was  held,  that  penal  actions  are 
within  the  statute  of  32  Hen.  8.  c.  30.  and  that  a  disconti- 
nuance in  such  an  action  is,  by  force  of  that  statute,  cured 
after  verdict ;  and  in  Philips  v.  Smith  (g),  which  was  a  penal 
action,  a  mistake,  in  the  addition  of  the  defendant,  in  the 
warrant  of  attorney,  was  amended  after  error  brought.  John 
Stapleford  is  the  name  in  the  memorandum  of  the  decla- 
ration, according  to  which  the  amendment  may  be  made 

[1]. 

The  Rule  made  absolute. 


(f)  C.  B.  T.     5WtM.    3Lev. 
374. 

(g)  B.R.M.5G.1.     1  Stra.  1 36. 

(1)  In  tl*e  case  in  Moore,  the  attor- 
ney was  called,  in  the  warrant,  John 
Keeling, find,  in  the  declaration,  Wil- 
liam Keeling,  and  the  amendment  made 
was  to  alter  William  to  John.  The 
court  allowed  the  amendment,  on  the 
ground,  that  by  intendment,  the  war- 
rant of  attorney  is  antecedent  to  the 
declaration.  The  present  case  was 
just  the  reverse;  and,  if  there  is  any 
weight  in.  that  reason,  it  rather  made 
against  the  amendment  in  this  case. 

In  Short  v.  Coffin,  Kir.  B. 
[  116  ]  R.E.  11  G.3.  \h\  the  court 

amended  a  judgment  by 
changing  it  from,  "  de  bonis  propriis" 
to    "  de  bonis  testatoris  si,  <$  c."    after 


error  brought,  and  an  argument  in  the 
Exchequer  Chamber  [<*>] .  In  Tuliy 
v.  Sparkes  (%),  on  a  writ  of  error  in 
the  Exchequer  Chamber,  it  was  as- 
signed for  error,  on  a  judgment,  on  a 
demurrer  to  the  plea,  that  the  damages 
occasione  detent  ionis  debit i  were  not 
said  to  be  awarded  exassensu  sua;  and 
Pengelley,  Chief  Baron,  having  some 
doubts  whether  the  case  was  within 
16  4- 17  Car.  2.  c.  8.  §  1.  the  court  of 
B.  R  was  moved,  and  amended  the 
judgment  in  the  original  record,  and, 
the  transcript  being  afterwards  amend- 
ed, the  court  of  Exchequer  Cham- 
ber affirmed  the  judgment.  Vide 
infra,  Rex  v.  Lyme  Regis,  on  the  pro- 
secution of  the  Hon.  Henry  Fane,  p. 
135, 


(h)  5  Burr.  2730.  B.  R.  E.    27  Geo.  3.    1  Term   Rep. 

£<&*]  And  even  after  the  record  782,  3. 

has  been  sent  back  from  the  Exche-  (i)  2  Str.  867.  869.     2  Ld.  Raym. 

quer  Chamber.      Green  v.  Bennett,  15/0,1571. 


Saturday ,  24th 
April. 


The  King  against  Wavell  and  Others. 


6  cannot  be  rpHIS  was  a  rule  to  shew  cause,  why  a  rate  for  the  relief  of 
to  repay  ±  ^  ^r  ^  ^  ^^  cf  EJingham,  in  the  county  of 
Surry,  and  an  order  of  sessions  confirming  the  rate,  should 
not  be  quashed,  on  the  ground,  that  the  parties  applying  for 
the  rule  were  over-rated  and  over-charged.  The  court  of 
quarter  sessions  had  refused  to  state  a  special  case,  but  the 
counsel  for  the  appellants  being  of  opinion  that  the   rate 

would 


Ante 
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money  borrowed 
to  trpair  and  re< 
build  a  work- 
house. 
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wuld  appear  to  be  bad  from  the  title,  they  removed  it,  by  1779. 
certiorari,  into  this  court,  and  obtained  the  present  rule.  The  \^s^ 
title  of  the  rate  was  as  follows :  T  he  Kino 

u  Surry,  to  wit.      An  assessment  on  all  and  every  the  oc-       against 
w  cupiers  of  lands  and  houses,     in  the  parish  of  Ejfirtg-    Wavell. 
u  ham,  for  the  necessary  relief  of  the  poor,  and  towards 
(<  payment  of  money  borrowed  for  repairing  and  rebuilding 
u  the  workhouse." 

Hie  objection  being  stated  to  be,  that,  upon  this  title,  the 
rate  appeared  to  be  made  for  a  purpose  not  within  the  statute 
of  43  EL  c.  2.  viz.  towards  payment  of  money  borrowed, 
&c.  Willes,  Justice ,  observed,  that  the  ground,  in  the  rule, 
was  only,  that  the  parties  Mere  over-rated  and  over-charged, 
and  seemed  to  doubt  whether,  upon  a  rule  so  worded,  the 
court  could  go  into  the  jurisdiction,  or  right  to  rate;  but 
the  Solicitor  General  answering,  that  they  were  over-rated, 
and  overcharged,  to  the  amount  of  that  part  of  the  sum  as- 
sessed which  was  to  be  applied  to  the  repayment  of  the  money 
borrowed,  the  counsel  in  support  of  the  rate  proceeded  to 
shew  cause  against  the  rule. 

Dunning,  Lade,  and  Rous,  for  the  rate — The  SolicitOK 
General,  and  Mingay,  on  the  other  side. 

In  support  of  the  rate,  it  was  contended,  that  it  was  unne- 
cessary to  have  said  more  in  the  title,  than  "  A  rate  for  the 
u  relief  of  the  poor,*9  and  that  the  acts  and  orders  of  ma- 
gistrates, (except  convictions,)  are  entitled  to  every  intendment  [  117  3 
from  the  court  that  can  support  them,  and,  therefore,  the 
court  would  intend  die  whole  money  to  have  been  assessed 
for  the  first  purpose  expressed  in  the  title,  if  it  should  be 
thought  that  the  other  was  not  within  the  statute,  and  would 
reject  the  additional  words,  as  surplusage.  If  the  present 
objection  was  founded  in  law,  the  proper  method  of  getting 
at  it  would  have  been  by  an  appeal  from  the  allowance  of  thg 
overseers'  accounts.  However,  this  purpose,  of  building  or 
repairing  a  workhouse,  was  manifestly  within  the  spirit  of  the 
statute  of  Elizabeth,  since  it  would  be  in  vain  to  provide  for 
the  sustenance  of  the  poor,  without  being  able  to  furnish 
them  with  a  lodging.  It  did  not  appear,  on  the  face  of  the 
rate,  but  that  the  money  might  haw  been  borrowed  within 
the  year,  and,  therefore,  it  was  incumbent  on  the  persons  com- 
plaining to  shew  that  a  rate  cannot  be  made  for  the  repay- 
ment of  money  borrowed  for  building  a  workhouse  within 
the  year.  There  is  a  clause  in  the  act  (g),  authorizing  the 
parish-officers  to  build  houses  on  the  waste  for  lodging  the 
poor,  and  directing  the  money  for  that  purpose  to  be  levied 
m  the  same  manner  as  what  is  before  (h )  directed  to  be  raised 
for  the  relief  of  the  poor;  and  such  power  in  the  parish-offi- 
cers 

(*)§5.  <*)  « 1. 

K  2 
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1779        oera  **  clearly  recognized  and  confirmed  by  subsequent  sta- 

^    ^J      tutes  (i). 
The  King         ^n        °fher  side  it  was  said  to  be  a  general  rule  without 

against  exception,  that  parish-officers  cannot  borrow  money  for  any 
Wavbll.  P^P086  whatever.  The  inconvenience  of  vesting  such  an 
authority  in  them  was  manifest ;  for  new  inhabitants  might 
be  called  upon  to  pay  money  borrowed  before  they  become 
parishioners,  and  for  purposes  from  wliich  they  could  derive 
no  benefit ;  in  order,  for  instance,  to  repay  money  employed 
in  building  a  workhouse,  which  may  be  fallen  to  ruin  at  the 
time  of  making  the  rate.  It  was  determined  in  Tawneys 
Case  (k),  that  there  is  no  power  to  reimburse  an  overseer 
for  money  he  may  have  advanced  on  account  of  the  parish ; 
that  he  can  only  do  it  himself  by  a  rate  made  within  his 
year  for  the  relief  of  the  poor.  It  was  impossible  that  the 
court  should  intend  that  the  rate  was  not  made  for  the  very 
purposes  expressed  on  the  face  x>f  it,  by  the  persons  who 
made  it.  The  court  could  not  suppose,  that  no  part  of  this 
rate  was  for  the  money  borrowed,  or  consider  that  part  of  the 

[  118  ]  title  as  surplusage.  In  the  case  of  Rex  v.  Rebozv  (I),  the 
rate  was  both  for  the  house  and  the  tolls,  and  the  counsel,  in 
support  of  the  rate,  contended,  that,  as  the  house  was  clearly 
rateable,  the  court,  if  they  should  be  of  opinion  that  the  tolls 
were  not,  would  intend  that  the  whole  was  assessed  for  the 
house,  rather  than  quash  the  rate;  but  the  court  would  not 
listen  to  this  argument  [2].  The  present  objection  would  not 
t  have  been  competent,  on  an  appeal  from  the  allowance  of  the 
overseers,  accounts ;  for  in  such  case,  nothing  can  be  objected, 
but  that  the  money  has  not  beeu  applied  to  the  purposes  for 
which  the  rate  was  made. 
Lord  Mansfield  absent. 

Willes,  Justice, — Can  we  reject  as  surplusage  what  is 
a  material  part  of  the  title  of  the  rate  ?  If  we  cannot,  is  a 
rate,  to  repay  money  borrowed,  good?  Tawneys  Case  is  in 
point  to  tliis,  that  a  rate  cannot  be  made  for  the  express 
purpose  of  re-imbursing  an  overseer  for  money  advanced  by 

him 

(*)  9  Geo.  1.  e .  7-  §  4.  "  rated  the  house,  they  have  rated  the 

(k)  H.  2  Ann.    2  Ld.  Rat/m.  i(X>9.  "  tolh ;"  and  it  is  expressly  stated  in 

2  Salk.  531.   6  Mod.  97.  £'.  P.  Rex  v.  a  manuscript    note    which    I    have. 

Churchwardens  of  Rotherhit he,  M.  11.  that  the  court  observed,  that  it  was 

G.  1.  8  Mod.  339.  not  set  forth  in  the  case,  that  Reborn 

(I)  M.  13  Geo.  3.  Bott.  Append,  was  rated  for  the  house,  but  only  for 

384.  the  tolls.     There  is  probably,   there- 

[2]  By  the  report  of  the  case  in  fore,  some  inaccuracy  in  the  account 

Bott  (loc.  cit.  p.  386.)     Lord  Mans-  here  given  of  the  argument   iu   that 

Jtcld  is  made  to  say,  "  They  have  not  case. 
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him,  even  within  his  year  [f1].  As  to  an  appeal  against  die 
overseers'  accounts,  is  a  parishioner  to  be  obliged  to  pay 
money,  and  to  be  turned  round,  in  that  manner,  to  get  it 
back,  if  levied  without  authority?  The  rate  cannot  be  sup- 
ported [f  £]. 

Ashhurst,  Justice,  of  the  same  opinion. 

Buller,  Justice, — Tliis  rate  imports  to  be  made  for  two 
purposes,  and  we  are  desired  to  consider  it  as  only  made 
for  one.  I  conceive,  that  a  rate  cannot  be  made  for  money 
[f  1]  borrowed,  even  though  within  die  year,  Tawneys 
Case  goes  that  length ;  for  it  is  not  confined  to  the  mandamus. 
If  it  were  otherwise,  the  inconvenience  might  be  very  great. 
[F3]. 

The  rule  made  absolute. 


The  Kin* 

against 
Wavsii* 


Cocksedge  against  Fanshaw.* 

u  t^ROM  time  immemorial,  there  hath  been  paid  to  the 
u  *  corporation  of  London,  for  their  use,  a  toll  or  duty  of 
"  one  farthing  on  the  quarter  of  corn,  by  all  persons,  not 
"  being  free  of  the  city,  importing  corn  into  London,  or 
"  the  liberties  thereof,  coastwise,  eastward  of  London  Bridge, 
w  except  from  the  Cinrjue-ports,  or  the  county  of  Kent." 
Freemen  are  exempt  from  this  toll ;  and  such  freemen  as  are 
corn-factors  claim  a  right  to  have  the  duty  collected  on  all  corn 
consigned  to  them  in  London,  to  be  sold  on  account  of  their 
correspondents,  although  such  correspondents  be  not  freemen, 
returned  to  them.  The  corporation  insist,  that  they  are  en- 
titled to  retain  the  duty  paid  for  such  corn,  the  property  of 
strangers,  though  consigned  to  freemen-factors.  To  try  this 
question,  the  present  plaintiff,  being  a  freeman-factor,  brought 
an  action  for  money  had  and  received  to  his  use  against  the  de- 
fendant, who  was  the  city  officer  who  had  collected  the  duty  on  a 
quantity  of  corn  consigned  to  the  plaintiff,  but  which  was  the 

•  property 


Tuesday,  27th 

A>riL 

On  a  demurrer 
to  evidence, 
every  fact  whick 
the  jury  could 
infer,  in  favour, 
of  the  party  of- 
fering it,  from 
the  evidence  de- 
murred to,  is  to 
be  considered  at 
admitted.— >A 
corporation  hav- 
ing a  customary 
duty  on  corn  im- 
ported, it  is  a 
good  custom,  that 
factors  free  of  the 
corporation  shall 
receive  to  their 
own  use,  that 
part   f  the  duty 
which  arises  from 
corn  consigned 
to  them  as  fac- 
tors* 

[•  "s  ] 


,[r  1]  It  seems  clear  that  overseers 
may  make  a  rate  to  reimburse  ex- 
penecs  incurred  within  the  year.  It  v. 
Ooodcheap,  6  T.  R.  159.  -R.  v. 
MckMdd,  1  Bott.  92. 

[r2]  But  if  the  title  of  a  rate  is 
Zfrd  upon  the  face,  the  Court  of 
K|ng's  Bench  will  not  quash  it  be- 
cause the  sessions,  in  a  case  stated, 
^present  that  part  of  the  money  men- 
tioned therein  was  raised  for  an  illegal 
Furpose;  but  will  leave  the  party  to 


his  remedy  for  the  future  misapplica- 
tion by  appeal  to  the  overseers'  ac- 
counts. R.  v.  Mayor,  fyc.  of  Glou- 
cester, 5  T.  R.  340. 

[p  3]  By  41  G.  3.  c.  23,  s.9.  over- 
seers may  make  rates  to  reimburse 
preceding  overseers'  money  advanced 
during  a  time  when  no  rate  was  made, 
or  pending  an  appeal  affecting  the  whole 
rate,  or  under  which  it  might  be 
quashed. 
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property  of  a  non-freeman.     The  cause  was  tried,  at  Guild- 
._  hall,  before  Lord  Mansfield,  at  the  Sittings  after  Trinity 

Cockseoge  Term,  16  Geo.  3.  when  a  verdict  was  found  for  the  plaintiff. 
against       -b  Michaelmas  Term  following,  the  defendant  obtained  a 
rule  for  a  new  trial,  and,  on  the  day  for  shewing  cause,  Lord 
Mansfikld  reported  the  evidence,  in  effect,  as  follows : 

The  counsel  for  the  plaintiff  called, 

Benjamin  Green,  who  said  he  had  been  an  officer  of  the 
customs  46  years :  he  had  particularly  known  the  toll  of  the 
farthings,  from  the  year  1729,  to  the  year  1751.  Ddring 
that  time,  they  were  always  returned,  when  the  corn  belonged, 
or  was  consigned  to,  freemen.  He  remembered  they 
were  always  returned  to  Sir  John  Thompson,  and  to  Alder* 
man  Nelson. 

Joseph  Fisher,  aged  75,  said,  he  had  been  in  the  corn-trade 
for  50  years.  The  farthings  had  always  been  returned  to  him 
as  a  factor.  He  had  been  clerk  to  Sir  John  Thompson,  and 
always  understood  the  exemption  to  extend  to  freemen  as  fac- 
tors.—On  his  cross  examination,  he  said  they  always  charged 
the  farthings  to  their  correspondents. 

William  Andersons  evidence  was  to  the  same  purpose. 
He  said,  he  had  been  a  clerk  to  Alderpian  Nelson,  who  never 
dealt  on  his  own  account,  but  solely  as  a  factor.  That  Nel~ 
sons  dealings  were  to  a  great  amount,  for  that  he  sometimes 
sold  5000  quarters  in  a  day,  and  he  always  had  the  farthings 
returned. 

William  Read,  clerk  to  the  defendant,  said,  at  first,  that 
the  farthings  were  never  allowed  to  factors,  and  that  he  would 
not  have  allowed  them  if  the  persons  claiming  had  declared 
that  the  corn  was  consigned  on  commission.  But,  on  being 
pressed,  he  acknowledged  that  he  never  knew  the  question 
asked,  whether  the  person  claiming  the  farthings  was,  or  was 
not,  a  factor.  He  knew  Nelson  to  be  a  factor,  and  had  re- 
turned  the  farthings  to  him,  to  the  amount  of  £  100  in  a  year. 
When  the.  demand  of  a  return  of  the  farthings  was  made,  the 
freeman  making  the  demand  used  to  write  thus  (in  what  is 
called  a  certificate),  "for  your  humble  servant,"  or,  "  on 
u  account  of  your  humble  servant.91  He  knew  that  nineteen 
out  of  twenty  parts  of  the  corn  sold  in  London,  was  sold  by 
commission,  and  he  knew  of  no  instance  where  freemen  had 
paid  the  duty.  He  had  known  the  duty  amount  to  £l  lOO  in 
a  year,  but  it  was  now  reduced  to  ,£200. 

Richard  Reed  said  he  was  clerk  to  Messre.  Wear  and  Tay- 
lor, corn-factors.  They  had  always  paid  the  duty,  before  they 
took  up  their  freedom,  and  never  since.  On  proof  of  their 
being  freemen,  the  farthings  had  always  been  returned,  with- 
out further  enquiry. — On  his  cross  examination,  he*  said, 
they  always  charged  the  farthings  to  their  correspondents,  in 

this 
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this  manner;    "  for  the  farthing,"  and  not  "  paid  for  the       1779. 
jtrthing"  ^s*^ 

There  was  no  evidence  produced  on  the  part  of  the  de-  Cocksedge 
fcadant.  against 

His  Lordship  said,  he  had  told  die  jury,  that  the  whole  Fanshaw. 
depended  on  die  usage :  that  die  factors  charging  their  corre- 
spondents the  farthings  did  not  amount  to  a  decisive  acknow- 
ledgment, that  the  city  was  entitled  to  them.  It  might  raise 
a  question  between  them  and  their  employers.  The  practice 
of  selling  by  commission,  may  have  been  as  ancient  as  this 
duty;  and,  if  in  the  original  grant  of  the  duty,  there  was  an 
exemption  as  to  all  corn  consigned  to  freemen,  such  exemp- 
tion would  be  good. 

Wallace,  Bolton,  and  Buller,  shewed  cause  against  the  new 
trial— They  contended,  that  the  evidence  was  irresistible.  The 
reason  of  die  exemption,  at  first,  might  have  been  to  encou- 
rage freemen  to  become  importers  of  corn,  or  to  induce  men 
to  purchase  the  freedom  of  the  city.  It  was  not  true,  as  had 
been  urged,  at  the  trial,  that  such  an  exemption  was  as  broad 
*s  the  grant;  for  non-freemen  might  import  corn,  either  on  [  121  ] 
their  own  account,  or  as  factors;  and  they,  in  either  case, 
oust  pay  the  duty. 

Glynn,  Serjeant,  Dunning,  and  Davenport,  in  support  of 
the  rule  for  a  new.  trial,  observed,  that,  if  the  plaintiff's  claim 
were  to  succeed,  die  duty,  which,  according  to  Read's  evi- 
dence, had  already  sunk  from  of  1 100  a  year  to  £9O0,  would 
very  soon  be  reduced  to  nothing.  Some  of  the  certificates 
read  at  the  trial  stated,  in  explicit  words,  that  the  freeman 
had  the  property  of  the  corn  id  him,  for  the  expression  made 
use  of  was,  "  being  mine"  or,  "  being  my  property."  It 
was  clear  the  collector  had  understood  them  all  in  that  sense. 
The  exemption  claimed  would  amount  to  a  breach  of  the 
oath  taken  by  all  freemen  of  London,  viz.  "  Ye  shall  * 
"  colour  no  foreign  goods  under,  or  in  your  name,  whereby 
"  the  king,  or  this  city,  might  or  may  lose  their  customs  or 
u  advantages."  By  "  foreign  goods"  in  the  oath,  were 
meant  the  goods  of  non-freemen,  and  the  attempt  of  the 
plaintiff  was  to  colour  such  goods,  whereby  the  city  would 
lose  its  customs.  At  all  events,  the  plaintiff  could  not  main- 
tain this*  action,  for  the  money  paid  for  the  farthings  by  the 
captain  of  the  vessel  in  which  the  corn  had  been  imported, 
if  to  be  returned  at  all,  must  belong  to  the  consignor, 
and  was  had  and  received  to  his  use,  not  to  the  use  of  the 
consignee. 

Lord  Mansfield, — This  is  a  matter  of  value,  and  the 
question  is  of  importance ;  therefore  the  court  will  take  time 
to  consider  of  it.  Independent  of  the  oath,  there  is  no 
doubt  but  that  colouring  goods  would  be  a  fraud.  But  the 
argument  founded  upon  the  oath  turns  in  a  circle.    If  the 

K  4  custom 
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1779,      custom  extends  to  factors,  as  well  as  to  owners,  then  a  person 

v^vw      cannot  be  said  to  colour  goods,  unless  he  covers  with  his  own 
Cocksedge    name  corn,  which  he  is  neither  owner  of,  nor  employed  to 

against  sell  as  a  factor.  The  words  "foreign  goods"  in  the  oath, 
Fan shaw.  certainly  mean  the  goods  of  non-freemen.  If  anew  trial 
is  granted,  it  can  only  be,  either  on  the  ground  of  apparent 
fraud,  or  because  such  an  exemption  as  is  claimed  by  the 
plaintiff  cannot  be  supported  by  any  usage.  To  say  this, 
would  be  to  decide  the  cause  completely  against  the  plaintiff; 
whereas,  if  we  should  not  grant  a  new  trial,  the  city  of 
Lfondon  will  not  be  concluded  by  the  present  verdict. 
They  will  only  have  the  disadvantage  of  a  recent  verdict 
against  them,  m  case  they  should  try  the  question  again  in 
another  action. 

Aston,  Justice, — By  the  statute  of  1  /fen.  8.  c.  5.  (m)  it 
is  enacted,  "  That  no  citizen  of  London,  or  other  the  ktojr's 

[  122  J      «  6ubjects  inhabiting  the  Onqueforts,  or  any  other  being 
u  free  of  prisage  or  butlarage  of  wines,  by  grant,  custom, 
"  or  otherwise,  custom  no  wines  of  any  person  or  persons, 
«  not  being  free  of  airy  prisage  or  butlarage  "     By  a  charter 
pf  1  £(/.  3,  the  king  had  granted  to  the  city  of  London, 
"  Quodde  vinis  avium  nulla  prisa  fiat,  sed  pprpehti  inde 
"  went  quieti"     The  object  of   the  statute  of  Hen.  8. 
clearly  was  to  prevent  the  abuse  of  that  privilege.     Now  the 
words  in  the  oath  taken  by  freemen,  have  nearly  the  same 
import  as  to  all  goods,  as  those  of  the  statute  have  as  to 
wines;  and  when  we  compare  the  words  of  the  charter  and 
of  the  statute  together,  it  seems  that  none  but  freemen,  for 
their  own  wines,  are  exempted  from  prisage;     In  the  case  of 
The  King  Sf  Waller  v.  Hanger,  reported  in  Bulstrode  (n), 
the  question  was,  Whether  the  defendant,  as  executrix  of  a 
citizen  of  London,  was  exempted  from  prisage  of  wine  which 
had  belonged  to  the  testator,  and  was  shipped  in  his  life-time, 
but  not  unloaded  till  after  his  death?    There  w^s  no  decision, 
the  court  being  eoually  divided;  but  it  is  laid  down  by  Dod- 
\        deridge,  Justice,  (although  he  was  of  opiniou  with  die  defend- 
ant,) that,  to  be  entitled  to  the  exemption,  the  party  must 
have  the  whole  property  (o).    In  the  present  case,  therefore, 
if  it  stood  clear  of  uninterrupted  usage,  I  should  think  there 
WPuld  be  great  deal  in  the  objection.    It  is  observable,  that 
there  are  none  of  the  notes  or  certificates  which  expressly  and 
confessedly  state  the  goods  to  have  come  to  the  parties  as 
facte  rs.      The  paroi-evidence  is,    that  the  exemption  does 
extend  to  freemen-factors.      The  point  to  be  determined  is, 
To  what  extent  the  constant  usage  has  been  carried  ?     If  there 
should  be  a  new  trial  on  that  ground,  the  opinion  of  die 
court  in  granting  it  will  not  occasion  any  bias  in  the  second 

*  I<Drd 

(w)  $  6.        (»)  B.  R.  H)  12  Jac.  1.  3  Bulst,  1. 

(o)  Loc.  cit.  p.  17. 
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Lord  Mansfield,  on  die  day  following,   declared  the      J  779. 
spuuon  of  the  court  as  follows:  >^v-w 

I  left  this  question  to  die  jury,  on  the  foundation,  that  ori-  Cocxsxdgx 
gimlly,  the  exemption  might  have  been  as  to  all  corn  con-  against 
agaed  to  freemen,  either  on  their  own  account,  or  as  factors.  Fa k  Shaw. 
As  there  were  no  traces  on  the  subject,  in  writing,  the  ques- 
boo  for  them  to  try  was,  Whether  the  usage  had  been  such, 
as  to  warrant  both  the  claims  ?  The  evidence  of  usage 
was  extremely  strong.  It  appeared,  that,  for  fifty  years,  the 
privilege  had  been  considered  as  extending,  bond  fide,  to  both 
ases ;  and  we  cannot  suppose,  that,  during  Alt  time,  one  [  183  ] 
half  of  the  city  were  fools,  and  the  other  knaves.  Witnesses 
rtrore  that  they  always  understood  the  exemption  to  extend  to 
both  cases.  Several  things  which  have  been  urged  do  not  weigh 
with  me  against  the  usagg;  for  instance,  die  argument  drawn 
from  the  exemption  relative  to  prisage,  for  the  words  creating 
Att  exemption  expressly  confine  it  to  the  wines  of  citizens-* 
*  De  vims  avium"  The  oath  proves  nothing;  because  it 
still  leaves  the  question  to  be,  w  hether  this  is  colouring 
foreign  goods,  or  not  ?  The  gradual  diminution  of  the  in- 
come from  this  duty  is  equally  inconclusive.  There  has,  of 
late,  been  a  scarcity  of  corn  in  England,  and  a  great  deal 
has  been  imported  from  abroad,  which  is  a  thine  formerly  not 
known.  Yesterday,  after  the  argument,  I  revolved  the 
question  in  my  mind,  on  the  nature  of  the  claim,  and  the 
presumption  upon  which  it  must  be  supported ;  viz.  that  the 
exemption  might  have  commenced  with  the  grant;  and  it 
seemed  to  me  next  to  impossible  from  the  nature  of  the 
thing.  It  is  an  exemption  in  favour  of  citizens,  from  a  duty 
granted  to  the  city  of  London.  Such  an  exemption  must 
relate  to  something  which  a  citizen  must  otherwise  have  paid. 
But  that  is  not  the  case ;  for  the  citizen-factor  would  not 
have  paid  any  thing.  If  the  citizen-factor  were  /to  take  the 
benefit  to  himself,  then  the  exemption  would  in  truth  operate 
as  a  grant,  for  the  owner  would  have  the  duty  to  pay,  and 
the  factor  would  receive  it,  instead  of  the  corporation. 
Either  the  freeman  must  allow  the  farthings  to  his  employers, 
*nd  then  this  would  be  an  exemption  in  favour  of  owners,  not 
freemen,  and  inconsistent  with  the  grant  to  the  city,  or  else 
he  is  entitled  to  receive  it  for  his  own  benefit,  and  then  it  is 
a  grant  to  him.  Therefore  it  strikes  me  as  a  thing  which 
cannot  be  supported  by  way  of  exemption.  This  however 
is  not  an  objection  in  point  of  law.  It  is  matter  to  be  left 
to  a  jury;  for,  if  they  find  the  exemption  to  have  constantly 
existed  in  point  of  fact,  it  must  operate  as  evidence  of  a  grant. 
But  this  distinction  not  having  been  particularly  pointed  out 
to  the  juiy  on  the  last  trial,  it  is  proper  that  the  cause 
should  be  reconsidered.  Therefore  we  are  all  of  opinion, 
that  there  should  be  a  new  trial. 

The 
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The  taew  trial  came  on  at  the  Sittings  after  Michaelmas 
Term,  17  Geo.  3.  when  a  verdict  was  again  found  for  the 
CocKSEDGi   I*""1*;  an«-  »  fitfory  Tenn,  17  Geo.  3.  a  rule  was  ob- 
iifainrt        &&*&  to  shew  cause,  why  the  last  verdict  should  not  be  *  set 
aside,  and  a  third  trial  granted,  which  came  on  to  be  argued 
on  the  6th  February,  1777. 

Lord  Mansfield  stated  die  evidence  on  the  second  trial 
as  follows: 

Benjamin  Green  said,  that  the  duty  was  always  repaid  to 
freemen ; .  and  no  questions  were  asked,  whether  the  com 
was  tiieir  own,  or  only  consigned  to  them  as  factors.  He 
had  known  Wormley,  who  was  receiver  of  the  duty  for  a 
lessee  of  the  corporation,  from  the  year  1700,  and  he  had 
told  him  that  the  practice  was  always  to  return  the  far- 
things. Alderman  Thompson  and  Sir  Crispe  Gascoigne 
were  known  to  be  factors,  and  they  had  £  returned. 

The  method  was,  that  the  factor  came  and  said,  "  I  am  a 
"  corn-factor,  there  is  the  copy  of  my  freedom,  you  will 
"  accept  my  bills,  and  return  the  farthings*"  The  under- 
standing of  the  officer  was,  that  the  factors,  as  such,  were 
entitled  to  the  return.  He  never  knew  of  any  suspicion  of 
fraud  or  abuse. 

Joseph  Fisher  had  known  the  trade  60  years;  and,  in 
addition  to  his  evidence  on  the  former  occasion,  said,  that  he 
had  heard  many  old  people  talk  of  the  privilege  belonging  to 
free-factors. 

William  Anderson  and  Richard  Reed  gave  the  same  testi- 
mony as  on  the  former  trial. 

%  All  the  plaintiff's  witnesses  said,  that  many  factors  had 
taken  up  their  freedom  for  the  sake  of  this  privilege,  and 
had  paid  the  city  £30  for  it. 

On  the  part  of  the  defendant,  the  freeman's  oath  was 
read. 

William  Read9  who  was  now  produced  on  the  part  of  the 
defendant,  said,  that  since  the  matter  had  become  a  subject 
of  dispute,  they  had  understood  the  claim  of  exemption  to 
relate  only  to  corn  which  was  the  property  of  the  freeman 
himself.  However,  nineteen  out  of  twenty  of  the  dealers  in 
corn  were  factors,  and  so  understood  to  be.  There  had 
been  no  dispnte  till  the  present.  He  had  conceived  the  re- 
payment of  the  farthings  to  "factors,  as  such,  to  be  wrong, 
and  had  mentioned  his  sentiments  to  the  defendant,  and  he 
to  the  corporation,  which  was  the  occasion  of  the  present 
litigation. 

One  Gimhert  said,  he  had  been  a  factor  20  years,  and  a 
freeman  part  of  the  time.  That  he  had  been  told,  that  if 
he  were  a  freeman,  he  would  be  entitled  to  have  the  farthings 
returned,  and  yet  to  charge  his  employer  for  them.  If  he 
had  not  thought  so,  he  would  not  have  paid  what  he  did,  viz. 

£*> 
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£30  10*.  for  bis  freedom.     Wear  (p)  had  told  him,  that  he       1773. 
thought  they  were  all  forsworn  ;*  but,  two  or  three  yean  after-      v^v^/ 
wards,  Wear  became  a  freeman,  and  then  be  looked  upon  Cocksedo* 
the  exemption  as  his  right.      Hie  witness  could  not  say  he      against 
was  satisfied;  and,  after  some  time,  he  used  to  write  in  his    Fanshaw. 
certificates,    "  Receive  such  and  such  corn,  from  such  a      [  *125  ] * 
"  ship,"   without  saying,  "  mine,"   or    u  my  corn."      He 
mentioned  the  truth  to  the  corporation,  but  they  made  no 
difference,    whether  the  certificates  were  in  one  form  or 
another. 

Many  notes  or  certificates  were  produced,  in*  which  the 
words  concerning  the  corn  were,  "  is  mine?  "  belongs 
"  to  me"  "  on  my  account"  "for  your  humble  servant? 
and  there  were  none  which  specified  that  the  corn  was  con- 


After  having  reported  the  evidence,  his  Lordship  said : 
For  the  plaintiff  it  was  contended,  that  the  usage  was  evi- 
dence of  an  original  grant  from  the  crown  or  parliament. 
That,  in  the  original  grant  to  the  corporation,  there  might 
have  been  a  proviso,  that,   whenever    corn  subject  to  the 
duty  should  be  consigned  to  free-factors,  they  should  be  en- 
titled to  receive  the  farthings  to  their  own  use.     That,  if 
there  was  any  doubt  whether  that  could  be  the  origin  of  the 
exemption,  it  might  have  arisen  from  a  subsequent  grant  by 
the  city  to  the  free-factors,  or  an  agreement  between  the  city 
and  them.      I  told  the  jury  that  the  ground  on  which  we 
bad  granted  a  new  trial  was,  an  intrinsic  objection  to  the  ex- 
emption ;  that  the  practice  might  have  commenced  in  fraud, 
and  yet  have  been  carried  on  fairly  afterwards;  that  it  must 
have  been  an  exemption  as  to  factors,  in  the  original  grant 
to  the  city,  or  an  original  graut  to  the  factors ;   that  there 
could  be  no  exemption,  unless  in  favour  of  persons  other- 
wise  liable;    but  here   the    factor   would   not   have  been 
liable,  but  the  owner,  and  he  was  not  exempted.     As  to  its 
being  a  grant,  I  told  them,  I  had  never  heard  or  read  of  such" 
an  instance  as  a  grant  to  factors ;  but  that  this  was  matter 
of  evidence ;    I  did  not  know  of  any  law  against  such  a 
grant;  and,  upon  the  whole,  I  left  it  to  them,  to  consider, 
whether  they  thought  the  usage  coeval  with   the  right  of 
the    city  to  the    duty.       Mr.    Wallace  suggested  to    me, 
that  I  had  omitted  the  other  ground,  that  the  exemption 
might   have    originated  in    a   subsequent  grant   from    the 
city,  or    an    agreement    with    them ;    but,    thinking    this 
origin  less  probable  than  the  other,  1  said  no  more  to  the 

m  Wallace,  Bolton,  and  Buffer,  again  shewed  cause. — Dun- 


ning and  Davenport  on  the  other  side. 
For  the  plaintiff  it  wa 


was  urged,  that  no  usage  was  ever  so      [  126  ] 
clearly  established.    There  was  no  deception  or  fraud  on  the 

part 
(p)  Mentioned  supra,  p.  120. 
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1779  E?*  °^  ^e  ^lctors'  nor  ignorance  on  the  part  of  the  city. 
The  only  ground  left  for  the  defendant  was,  the  supposed 
impossibility  that  this  usage  could  have  a  legal  origin.  But 
it  might  be  considered  as  beneficial  to  the  city,  being  an 
encouragement  to  the  importation  of  corn,  and  there  was 
nothing  to  hinder  the  crown  from  granting  part  of  a  duty  to 
a  corporation,  and  the  rest  to  particular  members  of  that  cor- 
poration ;  nor  was  it  impossible  that  the  city,  subsequent  to 
the  grant  of  the  duty,  might  have  agreed  with  the  freemen- 
factors,  that  they  should  have  the  duty  on  corn  consigned 
to  them.  The  temptation,  which  this  would  hold  out  to 
purchase  the  freedom  of  the  city,  was  a  reasonable  induce- 
ment to  such  an  agreement.  In  the  case  of  The  Mayor  and 
Commonalty  of  Linn  Regis  v.  Taylor,  it  was  held  to  be  a 
good  custom,  that  freemen,  being  proprietors  of  ships,  though 
not  separately  incorporated,  might  dig  gravel  in  a  manor 
which  had  been  granted  to  the  corporation  (a) ;  and,  in  a  similar 
case,  a  few  years  ago,  it  was  ruled  at  Nisi  Prius,  that  the 
resident  freemen  of  Newcastle  might  claim  an  exclusive  right 
in  the  town  moor,  against  the  members  of  the  corporation 
at  large  The  objection,  in  the  present  case,  arose,  from 
confounding  prescriptions  and  customs,  the  former  of  which 
must  have  a  legal  origin ;  but  customs  needs  not ;  Gateward** 
Case  (r),  Finer,  title  Custom,  Archer  v.  Bothenham  (s), 
Day  v.  Savage  (t),  Potter  v.  North  (u).  All  customs  vary 
from  the  common  law,  and  the  very  idea  of  a  custom  is,  that 
its  origin  cannot  be  traced.  As  to  the  supposition  of  fraud, 
the  onus  of  proving  lay  upon  the  defendant,  but  there  was 
as  much  reason  to  presume  fraud  against  the  duty,  as  against 
the  exemption. 

For  the  defendant,  it  was  insisted,  that  the  practice  of 
the  factors  was  nothing  else  but  colouring  the  goods  of  non- 
freemei).  All  the  notes  held  the  corn  out  as  the  property 
of  the  factor.  If  the  city  did  formerly  know  of  the  abuse, 
without  correcting  it,  that  was  no  reason  why  it  should 
not  now  be  corrected.  While  the  frauds  of  the  factors 
were  kept  within  bounds,  they  were  not  inquired  into,   but 

[  127  ]  as  they  had  increased  so  much  to  the  detriment  of  the  city,  it 
had  become  necessary  to  check  them.  No  questions  were 
asked  of  the  factors,  because  die  notes  were  contrived  to 
answer  the  questiops  which  might  have  been  asked.  The  idea 
of  an  exemption,  which  was  the  only  ground  on  the  fir>t 

trial, 


(q)  C.B.  M.  35  Car.  2.3  Lev.  l60. 

There  must  be  some  mistake  in  the 
report  of  this  case ;  for,  though  it 
states  the  whole  court  to  have  held  the 
custom  good,  it  concludes  that  judg- 
ment w.as  given  for  the  plaintiffs. 


(r)  C.  B.  II.  4  Jac.  1.  6  Cro.  5p.  b. 
(s)  C.  B.  H.  6  Ann.  1 1  JSIod.  1 4S. 
161. 

(t)  Hob.  8rJ. 

(vt)  1  Vtntr.  383.  38f7. 
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1 779.      ana*  there  was  no  evidence  that  the  city  had  ever  received,  to 

v^v^      their  own  use,  the  duty  on  corn  consigned  to  freemen  as  fec- 
Cocksedge  tors-     I*  appeared,  on  the  first  trial,  that  the  duty  had  di- 

against       minished  in  its  produce.    There  was  no  evidence  of  this  on 
Fan shaw.    die  last.    The  oath  cannot  avail  the  defendant/  because  the 

}  claim,  whether  well  or  ill-founded,  is  between  the  factor  and 

his  correspondent.  He  does  not  colour  the  goods.  He 
takes  the  money  to  himself,  and  does  not  make  a  deduction  in 
his  account  with  his  employer.  As  to  the  notes,  whether 
they  were  fraudulent  or  not,  must  depend  on  the  fact,  whether 
the  claim  was  or  was  not  known.  Now  it  was  as  notorious 
that  the  corn  did  not  belong  to  the  factors,  as  if  the  notes 
had  expressly  said  so.  Till  this  dispute,  no  questions  were 
ever  asked.  Hie  farthings  were  always  returned  to  Nelsoji, 
who  dealt  so  largely,  and  never  but  as  a  factor.  Persons, 
who  only  dealt  as  factors,  have  paid  £30  for  their  freedom, 
in  order  to  acquire  this  privilege.  But  the  internal  objection 
is,  •  that  the  usage  must  have  commenced  in  fraud  some 
hundred  years  ago.  This  objection  I  cannot  answer,  and  I 
left  it  to  die  jury  in  the  strongest  terms ;  but  they  have  again 
found  for  the  plaintiff.  If  I  did  wrong  in  leaving  it  to  the 
jury,  that  would  be  a  ground  for  a  new  trial.  But  I  think  I 
did  right,  and  that  this  was  not  a  subject  for  a  special  verdict, 
being  merely  a  matter  of  evidence.  If  the  jury  thought  there 
was  evidence  of  a  grant  to  the  city,  but  that  freemen  should  be 
exempted,  and  should  receive  a  farthing  a  quarter  on  corn 
consigned  to  them  as  factors,  I  see  no  objection  to  it,  in  point 
of  law.  If  we  were  to  grant  a  third  trial,  we  might  as  well 
grant  a  fourth  and  fifth.  There  would  be  no  end.  The  city 
will  not  be  concluded  by  the  verdict. 

Aston,  Justice, — This  is  a  point  of  an  uncommon  na- 
ture, but  die  usage  is  very  strong.  The  expressions  in  the 
notes  may  be  reconciled  to  the  truth.  The  only  question 
now  is/  Whether  the  matter  was  fit  to  be  left  to  the  jury  ? 
If  it  wasf  not,  the  last  new  trial  ought  not  to  have  been 
granted.  The  court  should  have  determined  the  cause.  But 
I  think  the  matter  was  proper  for  the  decision  of  a  jury,  and 

[  129  ]      that  the  evidence  was  sufficient  in  this  cause — between»a  fac- 
tor and  the  City-collector. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opi- 
nion. 

The  rule  was  accordingly  discharged ;  but,  the  city  not 
being  satisfied,  they  still  refused  to  return  the  farthing, 
and  the  plaintiff  vvas  obliged  to  bring  another  action.  T;Mj 
second  action  coming  on  to  be  tried,  at  the  Sittings  after 
last  Michaelmas  Term,  the  evidence  for  the  plaintiff  was  of 
the  same  sort  and  import,  with  what  has  been  already  stated, 
but  more  correct,  explicit,  and  circumstantial.  The  de- 
fendant now  demurred  to  the  evidence ;  and,  this  day,  the 

demurrer 
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fact  it  had  been  immemorial,  could  never  have  iiad  a  com- 
mencement such  as  to  establish  a  right  in  point  of  law,  iir 
respect  of  the  persons  claiming.     It  was  now  agreed,  that 
the  foundation  of  the  claim  must  be  considered  as  a  grant ; 
but    freemen-factors   were  not  persons  capable  of  a  grant. 
There  was  no  such  class  of  men  existed  till  after  the  time  of 
Richard  I.     There  was  no  evidence  of  their  existence  at 
that  period,  nor  was  it  possible ;  for  die  commerce  of  corn 
must  itself  have  originated  in  later  times.       Corn-factors, 
even  now,  have  no  permanent  character,  and  are  not  created 
by  the  city,  by  the  crown,  tot  by  any  other  legal  authority, 
being  the  mere  temporary  creatures  of  their  employers,  who 
may  destroy  their  existence  when  they  please. — 3.  As  to  the 
persons  receiving  the  duty,  it  was  impossible,  he  said,  to  be- 
lieve that  there  could  ever  be  a  legal  commencement  of  an 
usage,  by  which  the  corporation  of  London  were  to  become 
the  trustees,  or  agents  and  collectors,  for  such  a  fluctuating 
and  uncertain  class  of  individuals*      The  city  appoints,  and 
pays  the  collector,  and  the  factors  do  not  at  all  contribute  to 
the  charges  of  the  collection.— 4.  As  to  the  employers,  who 
were  to  pay  this  duty,  the  same  absurdity  arose  when  thtxf 
were  considered,  because  it  could  not  have  been  supposed 
that  they  would  employ  factors  who  were  entitled,  over  and 
above  the  allowance  paid  them  as  such,  to  levy  a  duty  upon 
the  goods  consigned  to  them.    There  was  no  consideration 
moving  from  the  factors,  to  the  owners,  to  entitle  them  to 
such  a  duty.— 5.  As  to  the  nature  of  the  duty,  being  a  port- 
duty,  and  paid  on  account  of  the  maintenance  of  the  quays 
and  harbour,  he  thought  that  was  equally  inconsistent  with 
the  idea  of  a  grant  to  the  free-factors,  for  there  is  nothing 
done  by  them  to  support,  or  benefit,  the  harbour.     Upon 
the  whole,  he  concluded,  that  the  claim  could  never  have 
had   a  legal    commencement,    but    must  have  originated, 
either  in  fraud,  or,  at  best,    in    mistake,    by  confounding 
the    corn   belonging   to  freemen  who  happened  to  act  as 
factors,  and  that  consigned  to  them  on  account  of  other 
persons. 

fVood,  for  the  plaintiff,—!.  Denied  Davenport*  definition 
of  a  demurrer  to  evidence,  and  insisted,  that  it  admits  all 
matters  of  fact  which  a  jury  might  find,  and  only  brings  the 
decision,  upon  die  inference  m  point  of  law  from  diose 
facts,  before  the  court.  If  it  were  otherwise,  he  said,  a 
party  might,  in  every  case,  take  away  the  trial  of  the  cause 
from  the  jury,  and  vest  it  in  the  court.  The  evidence  of  the 
usage  was  not  only  such  as  was  to  be  left  to  a  jury,  as  the 
court  indeed  had  decided  on  the  motions  in  the  former  action, 
and  which  was,  on  the  present  occasion,  sufficient  for  the 
plaintiff,  but  was  extremely  strong  and  satisfactory.  To  say, 
whether  the  allowance  coustandy  made  to  factors,  was  ob- 
tained 
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taiaed  by  fraud,  was  directly  and  exclusively  die  province  of 
the  jury,  bat  there  was  no  pretext  for  supposing  fraud.— 
2.  He  insisted,  that  the  actual  existence  of  the  usage  or 
custom  being  admitted  by  the  demurrer,  it  was  certainly  such 
is  might  have  a  legal  origin  in  various  ways.  If  the  crown, 
b  die  original  grant  of  the  duty  to  the  city,  had  inserted  a 
proviso  to  this  effect,  "  but  we  will  and  ordain,  that  the  free- 
"  raeo  of  the  city  of  London  shall  receive  to  their  own  use, 
u  that  part  of  die  duty  which  shall  arise  upon  corn  eon- 
"  signed  to  them,"  there  was  no  doubt  but  that  such  a  pro- 
viso would  have  been  good,  in  law,  to  entitle  them  to  such 
part  of  the  duty.  The  king  might  have  granted  h,  as  an  en- 
couragement to  them  to  import  corn  for  the  supply  of  the 
city.  It  is  not  at  all  an  unusual  thing  for  a  particular  part 
of  a  corporation  to  be  entitled  to  rights  or  privileges  to  the 
oclosion  of  the  rest,  and  to  prescribe  for  them  through  the 
atervention  of  the  whole  body.  This  appears  from  the  case 
of  Mel/or  v.  Spateman  in  Saunders  (z),  where  a  burgess 
of  Derby  prescribed  in  a  right  of  coirimon,  -through  the 
medium  of  the  corporation ;  and  from  Brooke,  title  Pre* 
tcription  (a).  The  custom  might  al*>  have  arisen,  by  a  sub- 
sequent agreement  between  the  city  and  the  free  factor*.  It 
was  not  necessary  for  the  plaintiff  to  shew  the  exact  origin ; 
it  being  sufficient  for  him  if  there  was  any  possible  legal  com- 
mencemeut  of  such  a  privilege. 

Lord  Mansfield,— The  foundation,  upon  which  die 
plaintiff  rests  his  title,  is  this;  that,  by  immemorial  usage, 
to  which  there  has  been  no  interruption  since  the  time  of 
Richard  I.  freemen-factors  have  a  right  to  take,  to  their 
own  use,  that  part  of  the  farthing  duty  which  is  paid  for 
corn  consigned  to  them.  The  defendant  denies  the  fact, 
and  says,  there  is  no  such  usage  or  custom.  1  speak  to 
the  fact  now ;  the  legal  objection  I  will  consider  by  and 
by.  But  this  is  the  fact  upon  which  the  parties  are  at 
issue;  and  this  is  to  be  tried  by  the  jury.  Nobody  else 
can  try  it;  because  it  is  a  conclusion  of  fact  from  the 
evidence.  Almost  all  the  objections  that  have  been  made, 
are  such  as  were  very  proper  to  be  stated  to  a  jury,  to  in* 
duce  them  to  doubt  of  the  feet  of  such  immemorial  usage; 
to  induce  them  to  conclude  that  it  began  in  fraud,  or  mistake ; 
that  it  could  not  begin  hi  the  way  in  which  it  is  claimed ; 
that  such  an  usage  could  not  possibly  be  immemorial:  and, 
on  the  second  trial,  all  this  was  strongly  put  to  the  jiny. 
But,  what  is  now  brought  before  die  court  on  this  de- 
murrer? Not  a  question,  whether  the  evidence  was  Sufficient 

to 


131 
1779. 

COCKSEDGI 

against 
Fansha*. 


[  13*] 


(z)  B.  R.  M.  SI  Car.  2.  1  Sa**<L  339-  343 
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1 77.9.      *°  Mtisfy  the  jury  of  the  fact  of  die  custom,  for,  by  die  <lc- 

v^v^j       murrer,  the  defendant    admits  every   fact  which   die  jury 
Cocksedge  could  have  found  upon  the  evidence.    rllie  only  question  be- 

against       fore  the  court,  is,   Whether,  sup|K)sing  the  fact  to  be  as  the 
Kakshaw.    plaintiff  contends,    and  that,    immemorially,    without    any 
exception  since  the  time  of  Richard  I.  the  usage  has  been 
for  the  freemen-factors  to  receive  the  fardiings,  such  usage 
could,  by  any  possibility,  have  a  legal  commencement?    The 
plaintiff  was  not  bound  to  find  out  what  the  actual  commence- 
ment was,  because  it  has  existed  from  time  immemorial. 
The  city  itself  has  no  writing,  or  graut,  to  shew.    They  only 
say,  the  duty  has  been  paid  to  them  as  a  right,  time  out  of 
mind,  by  all  but  freemen  for  their  own  corn.    The  plaintiff 
says,  there  is  another  qualification :  "  It  has  not  been  paidbf 
*    "  freemen-factors  for  com  consigned  to  them ;  they  have  af- 
"  ways  enjoyed  that  privilege."     If,  by  no  possibility,  such 
a  privilege  could  have  a  legal  commencement,  then,  to  be 
sure,  the  fact  of  its  existence  does  not  decide  the  question ; 
because  in  point  of  law,  that  does  not  establish  the  right} 
but  the  rule  of  law  is,  that  wherever  there  is  an  immemorial 
usage*  the  court  must  presume  every  thing  possible,  which 
could  give  it  a  legal  origin.    Whether  probable  or  not,  is  for 
a  jury  to  decide.     Now,  why  is  it  not  possible  that,  in  the 
original  grant,  the  crown  may  have  said,  for  die  purpose  of 
encouraging  persons  to  take  up  their  freedom,  that  no  free- 
man should  pay  the  duty  to  the  city,  either  for  his  own  com, 

[  133  ]  °r  for  corn  consigned  to  him  as  a  factor  ?  Mould  such  a 
grant  be  void?  Certainly  there  may  have  been  such  a  grant. 
But,  further,  in  cases  of  this  sort,  an  act  of  parliament  may 
be  presumed.  Many,  if  not  all  the  usages  and  customs  of 
the  city  of  London,  are  confirmed  by  act  of  parliament.  Or, 
the  privilege  may  be  founded  on  a  bye-law,  made  before 
time  of  memory.  Suppose,  after  die  grant  to  the  city,  there 
had  been  a  bye-law  made,  by  which,  for  the  purpose  of  en- 
couraging factors  to  become  free,  and  by  that  means,  intro- 
ducing the  corn  trade,  the  corporation  gave  diem,  when  free- 
men, all  the  farthings  arising  on  corn  consigned  to  them ; 
surely  there  is  nothing  impossible  in  this;  and  there  is  a  colour 
for  supposing  that  to  be  the  ground,  from  die  evidence;  be- 
cause it  is  in  proof,  diat  die  factors  purchase  die  freedom 
on  purpose  to  acquire  the  privilege.  The  only  point  now 
before  the  court  was  very  fully  considered,  upou  the  se- 
cond motion  for  a  new  trial,  and  we  were  all  of  opinion,  that, 
if  supported  by  immemorial  usage,  it  was  impossible  for 
the  court  to  say,  that  the  privilege  could  not  have  a  legal  com- 
mencement. 

Willes,  Justice, — I  am  of  the  same  opinion,  for  the 
reasons  which  my  Lord  has  given.  As  to  one  thing  urged 
by  Mr.  Davenport,  viz.  that  there  could  be  uo  compactors 

in 
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iatheumeof  XstAoni  I.  thou^,  perhaps,  they  did  not  then       1779. 
cx«t  by  that  name,  yet,  as  London  was  a  flourishing  city  loag      s^v^ 
before  that  period,  k  most  bare  been  supplied  with  com  in  Cocksedg  p. 
great  quantities;  and  it  would  be  absurd  to  suppose  that  the       against 
growers  themselves  brought  their  own  corn  from  all  parts  of  Fan  sua*. 
the  kingdom  to  the  London  market      When  they  did  not 
come  themselves,  they  most  have  employed  factors,  agents, 
or  consignees,  to  sell  it  for  diem. 

Ashhukst,  Justice,— I  am  of  the  same  opinion.  The 
question  now  before  us,  is  precisely  what  was  decided  on  the 
hst  motion  far  a  new  trial.  The  opinion  of  the  court  then 
to,  that  the  custom  might  have  a  legal  commencement  As 
to  the  evidence,  there  is  certainly  enough  to  have  warranted 
the  jt^mhrfefTing,  that  tfo  back  aa 

the  tane  of  memory.     There  was  sufficient  to  be  left  to  a 
jay,  tnd  that  is  all  that  is  requisite. 

duller,  Justice,— TTiough  Mr.  Davenport  divided  his 
argument  into  five  parts,  it  seems  to  me,  mat  there  are  but 
two  questions  In  the  cause.  Hie  first,  What  is  the  nature  of 
a  demurrer  to  evidence  ?  the  second,  Whether  the  custom  set 
forth  k  this  demurrer-book,  as  stated  by  the  plaintiff's  coun- 
sel, be,  or  be  not,  good  in  law?  With  respect  to  die  first, 
I  think  Mr.  Davenport  has  gone  a  great  way  too  far.  It  I  3+  * 
is  the  province  of  a  jury,  alone,  to  judge  of  the  truth  of 
nets,  and  the  credibility  of  witnesses ;  and  the  party  cannot, 
hy  a  demurrer  to  evidence,  or  any  other  means,  take  that 
province  from  them,  and  draw  such  questions  ad  aliud  exa- 
mat.  Ithmk  the  plam  and  certam  rale  is  this:  The  demur*  . 
rer  admits  the  truth  of  all  facts,  which,  upon  the  evidence 
stated,  might  be  found  by  die  jury  in  favour  of  the  party 
offering  the  evidence.  Mr.  Davenport  puts  the  case  of  a 
special  verdict,  and  says,  the  reason  for  a  demurrer  to  evidence 
*,  that  the  party  demurring  does  not  chuse  to  trust  the  jury. 
In  a  certain  degree  that  is  true ;  but  the  reason  of  not  trusting 
the  jury  is,  because  they  may,  if  they  please,  refuse  to  find  a 
a  special  verdict,  and  then  the  facts  never  appear  on  the  re- 
cord. But  whether  the  case  comes  before  the  court  on  a  de- 
murrer to  evidence,  or  on  a  special  verdict,  the  law  is  die  . 
>ame.  Now,  if  this  cause  had  been  put  into  die  shape  of  a 
special  verdict,  what  must  have  been  stated  on  the  record/ 
The  jury  could  not  find  all  the  evidence  set  forth  in  the  de- 
murrer, but  must  have  pronounced  upon  the  fact,  whether 
<*  not  such  an  immemorial  custom  had  existed,  and  then 
it  would. have  been  for  the  court  to  decide,  whether 
such  a  custom  was  good  in  law.  I  agree  with  Mr.  Wood  in 
his  definition  of  a  demurrer  to  evidence ;  and  I  am  clear  that 
there  was  sufficient  to  be  left  to  a  jury,  and,  therefore,  on 
the  first  question,  there  seems  to  me  to  be  no  doubt  at  all. 
As  to  the  second,  though  I  have  no  doubt  in  my  own  mind, 

L2  yet; 
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yet  I  have  known  so  much  of  the  cause  before,  that  I  par* 
posely  avoid  giving  any  opinion  upon  it. 

Judgment  for  the  plaintiff  [A]. 


{5]  Upon  this  judgment,  the  de- 
fendant brought  a  writ  of  error  in  the 
Exchequer  Chamber,  where  the  cause 
lias  been  twice  argued,  viz.  M.  2l 
Geo.  3.  by  Adair,  Serjeant,  for  the 
plaintiff  in  error,  and  Jrood  for  the  de- 


fendant; and  2*.  21  O.  3.  by  Dove*- 
port  for  the  plaintiff  in.  error,  and 
Chambre  for  the  defendant.  It  now 
stands  for  j  udgmen t  (  Vacation  after 
T.  21  Geo.  3.)  [t»I- 


[  f  50]  In  E.  22  Geo.  3.  the  Judges 
of  the  Common  Pleas,  and  the  Barons 
of  the  Exchequer,  delivered  their  opi- 
nions and  reasons,  seriatim;  when 
they  were  all  of  opinion  witfr  the 
Court  of  King's  Bench,  except  jByre, 
Baron;  and,  accordingly,  the  judg- 
ment was  affirmed.  Afterwards,  a 
writ  of  error  was  brought  in  the  House 
of  Lords,  where,  after  the  case  had 
been  argued  at  the  bar,  the  following 
questions  were  put  to  the  Judges; 
viz.  1.  Whether  the  evidence  and 
facts  admitted,  upon  which  this  de- 
murrer has  been  joined,  are  sufficient, 
in  law,  to  maintain  the  issue  for  the 
defendant  in  error?    2.  Whether,  if 


the  evidence  be  insufficient,  or  unccr' 
tain,  a  new  venire  ought  to  have  been 
awarded? 

Gould,  Justice,  (in  the  absence  ef 
Skynner,  Chief  Baron,  who  was  con- 
fined by  indisposition,)  delivered  the 
unanimous  opinion  of  the  Judges 
present,  (Eyre,  Baron,  being  one,) 
upon  the  first  question,  in  the  affir- 
mative; and  submitted  to  the  House, 
that,  the  first  question  being  so  an- 
swered, any  answer  to  the  second  was 
unnecessary.  Upon  this,  the  judg- 
ments of  the  Court  of  A.  R.  and 
Cam.  Scacc.  were  (5  June,  1783;)  ana* 
nimousiy  affirmed. 


t  135  ] 

Wednesday, 
38th  Apr  J. 

A  clerical  mis- 
take may  be  * 
amended  in  tfce 
return  to  a  man- 
rfantta,  after  the 
return  has  been 
tiled  [F}. 


The  King  against  the  Mayor  and  Bur- 
gesses of  Lyme  Regis,  on  the  prosecu- 
tion of  the  Honourable  Henry  Fane. 

A  Mandamus  having  issued  to  restore  the  Honourable 
**>  Hairy  Fane,  to  the  office  of  a  capital  burgess  of  tbe 

borough 


[p]  It  seems  this  doctrine  is  to  be 
extended  beyond  clerical  errors,  but 
it  is  a  subject  for  the  discretion  of  the 
Court.  There  is  no  certain  rule,  but 
the  principle  is,  "  that  an  amend- 
"  ment  shall  or  *hall  not  be  permitted 
<c  to  be  made  as  it  will  best  tend  to 
«c  the  furtherance  of  justice*9    per 


Lord  Kenyon  in  'fke  King  v.  The 
Mayor,  4*c.  of  Grampound,  7  Tm  R. 
699i  >n  wkich  the  court  refused  to 
permit  the  defendants  after  verdict 
on  a  traverse  to  a  return  to  a  m*Jt«fa~ 
mm  to  make  amendments  verifying 
the  description  of  the  condition  of  th« 
borough. 
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borough  of  lyme  Regis,  the  corporation  returned.  That  one       ]  779. 
Coade,  one  of  die  capital  burgesses,  had  exhibited  "  certain      ws/w 
"  articles  of  complaint"  against  Fane:  that,  by  "  the  said    The  Kino 
M  articles  of  complaint"  he  had  charged  him  with  having       against 
been  duly  summoned,  and  having  neglected  to  attend  the        Lymb 
corporate  meeting,  for  the  election  of  a  capital  burgess ;  and       Regis, 
tint,    by  "  tie  said  articles  of  complaint,"   he  had  also 
charged  him  with  non-residence,  and  neglect  of  his  duty  as 
a  capital  burgess :  that  it  was  ordered,  that  a  copy  of  tht 
*ai  articles  should  be  given  to  Fane,  and  that  he  should 
have  notice  to  appear,  at  the  next  meeting  of  the  mayor  and 
burgesses,  to  answer  the  several  articles  against  him,  in  the 
aid  complaint  contained,  and  to  shew  cause,  why  he  should 
not  be  removed  and  displaced  from  his  office :  that  the  copy 
and  notice  were  served :  that  a  meeting  was  had,  where  he 
appeared,  and  was  charged  with,  and  accused  of,  the  ndn- 
readence,  absences,  contempts,  neglects,  breaches  of  duty, 
and  misbehaviour,  specified  and  contained  in  the  said  several 
ertkles  of  complaint  so  exhibited  against  him.    That  the 
meeting  heard  evidence  in  support  of  the  "  said  several  ar- 
u  tick/0  mentioned'  and  contained  in  die  said  complaint, 
and  m  Fane's  defence,  and,  also,  what  was  alleged  by  him 
and  his  counsel  why  he  should  not  be  removed  from  his  of- 
fice of  capital  burgess,  "  for  die  several  matters  in  the  said 
?  articles  of  complaint  mentioned ;"  and,  thereupon,  it  was 
adjudged,  that  he  was  u  guilty  of  the  non-residence,   ab- 
u  sences,  contempts,  neglects,  breaches  of  duty  and  roisbe- 
"  haviour,  and  other  matters  objected  and  charged  against 
M  him,  in  and  by  the  second  and  fourth  articles  of  the  said 
"  complaint?  and  that,  thereupon,  they  had  resolved  to 
remove  him  from  his  office;  and  had  removed  him;  and  that  he 
had  not  been  elected  since';  so  that  they  could  not  restore  him. 
Hut  return  had  been  filed  last  term.    The  defendants,, 
afterwards,  discovered  that  they  had,  in  that  part  of  it  which 
stated  the  conviction,  set  forth,  that  the  prosecutor  had  been 
found  guilty  of  the  charges  in  the  third  and  fourth  articles,      f  136  J 
without  having  stated,  in  the  preceding  part,  that  the  com- 
plaint consisted  of  four  articles ;  that,  on  the  contrary!  by 
the  recital  of  the  complaint  in  the  return,  it  seemed  rather  to 
be  stated  as  containing   only   two;   and  that  it  did  not 
therefore  certainly  appear,  that  the  articles  on  which  Fane 
vtas  convicted,  were  me  same  which  were  set  forth  as  con*. 
taming  the  accusations  against  him.    A  motion  was,  there- 
fore, made  this  term,  (on  Monday  the  26th  of  April,)  and 
a  rule  granted,  to  shew  cause  why  die  defendants  should  not 
be  at  liberty  to  amend,  by  inserting  die  words,  "  second  of 
the,"  and  4t  fourth  of  the,    in  that  part  of  die  return  which* 
"  recited  the  articles  on  which  he  was  accused,  so  as  to  make 
"  k  run  thus,  "  andf  by  the  setond  of  the  said  articles  of 

L3  "  complaint, 
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1779.      "  complaint,  charged  and  accused  the  tmA  Honourable  Henry 
\^v^,      Fane"  &c.  and  again,  4<  and  by  the  fourth  of  the  said  articles 
The  Kiko    *f  complaint;'  &c. 
against  The  Solicitor  General,  Dunning  misRooke,  now  shewed 

Lyme  cause-— They  said,  enquiry  had  been  made  at  the  office,  and 
IUgis.  that  no  instance  could  be  found,  where  the  court  had  per- 
mitted a  return  to  be  amended  after  it  had  been  filed,  and, 
thereby,  made  a  record  of  the  court.  That  the  case  of  the 
amendment  of  a  return  in  Shover  (b)  (which  had  been  cited 
when  the  rule  was  obtained),  was  upon  a  motion  which 
did  not  appear  to  have  been  opposed,  and  it  did  not  appear 
that  the  return,  in  that  case,  had  been  filed.  That,  in  the 
case  of  Lepara  v.  Germain  (c),  after  a  plea  in  abatement  o  n 
the  ground  of  an  erroneous  addition,  viz.  that  the  defendant 
had  been  stated  as  Knight,  instead  of  Knight  and  Baronet, 
the  court  refused  to  permit  an  amendment,  by  inserting  the 
words  "  and  Baronet,"  although  the  proceedings  were  all  in 

Bearerofi,  in  support  of  the  rule,  relied  upon  an  affidavit, 
which  stated,  that  the  omission  of  the.  words,  now  prayed  to 
be  inserted,  had  arisen  from  a  mere  mistake  of  the  gentleman 
who  settled  the  draught  of  the  return,  and  who  had  struck 
his  pen  through  those  words* 

a  Lord  Mansfield,— It  is  very  essential  to  the  administra- 
tion of  justice,  that  slips,  or  mistakes  of  the  pen,  should 
not  be  fatal.  I  am  satisfied  this  is  a  mere  blunder,  and  not 
a  trick ;  and  the  amendment  suggests  itself  upon  inspection. 
[  I3f  J  vAs  the  return  stands  at  present,  it  is  nonsense.  There  is  no 
*  case  cited,  where  the  court  has  refused  to  amend  such  a  mis- 
take, although  the  return  has  been  tiled.  The  case  in  Shower 
seems  to  be  an  authority  to  the  contrary. 

The  rule  made  absolute ;  the  defendants  undertaking,  if  all 
action  for  a  false  return  should  be  brought,  to  take  short  no- 
tice of  trial,  and  not  to  bring  a  writ  of  error,  if  there  should 
be  judgment  against  them  [4]. 

(h)  Rex  v.  Mayor  of  Chichester,  T.  and  granted  at  the  same  time-  with, 

IV.  SpM.  lSh.  273.  this.  The  returns  were  the  same,  (mi* 

(c)  E.  2  Ann.  B.R.  1  Salk.  50.  tatU  mutandis  J   and  the  mistake   in 

[4]  There  were  four  other  returns,  the  draught  bad  been  copied  in  all  of 

to  different  writs  of  Mandamus,  in  which  them. — Vide  supra,  Richard*  v.  J&rawM, 

similar  amendments  were  moved  for,  p.  114  to  116. 
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1779. 


Longchamp  against  Kenny.  IJX**** 

T'HE  plaintiff  was  a  waiter  at  one  of  the  great  subscrip-  If**  p*™<» 
*   tion-honses,  or  clubs,  in  St.  James's  Street,  of  which  ..on'^r  ^dTe"n^ 
the  defendant  was  the  master.     Each  of  them  had  received,  trusted  to  mm>- 
from   Mrs.  Cornells,   a  number  of  masquerade  tickets,  to  I^frUdprir*, 
dispose  of,  for  which  they  were  to  account,  after  the  mas-  andt«tthe«me 
qwrack,   by  paying    the    value,    or  retiirniug   the  tickets.  ^^JSSu 
Kenny  had  got  possession  of  one  of  the  tickets  which  had  vc*ed,orthe 
been  delivered  to  Longchamp,  and,  when  Mrs.  Cornells  ^JSSTto 
agent  came  to  demand  an  account  of  Longchamp' a  tickets,  do  either,  and 
he  was  told,  by  Longchamp*  that  Kenny  hod  had  one  of  ^J^/were 
diem,  and  he  must  pay  for  it.     Upon  this,  die  agent  went  entrusted,  Vms 
and  made  a  demand  on  Kenny,  who  said,  "  Well,  if  I  had  *r^^d  *if4h 
"  it,  what  then  ?  Go  to  the  person  who  received  it  of  you,  the  fixed  price* 
u  and  let  him  pay  you/'     Longchamp  was  then  threatened  t°JJ*  °J|^*r|nm 
with  an  arrest,  on  which  he  paid  five  guineas,  (the  value  of  recover  upturn' 
the  ticket,)  to  Mrs.  Cornelys,  and  then  brought  this  action  n£*  himt^° 
against  Kenny.    The  declaration  contained  a  count  for  money  onhemTtn  m 
had  and  received,  one  for  money  paid,  laid  out,  and  «r-  £5°"?*  "£03*  ' 
pended,  and  one  for  money  lent.    The  cause  was  tried  at  —PerhapTino.* 
Westminster,  on  Thursday  the  18th  of  February  1779,  be-  f«  momy  P"* 
fore  Lord  Mansfield.    The  plaintiff,  besides  the  above 
facts  with  regard  to  the  ticket,  endeavoured  to  prove  a  sum  of 
money  due  for  wages,  but,  there  being  no  count  for  wages,  nor 
for  work  and  labour,  it  seemed  clear  that  he  could  not  recover 
on  that  ground;  and,  the  jury  having  found  a  verdict  for  him, 
with  five  guineas  damages,  they  mentioned  that  they  found 
this  sum  expressly  for  the  ticket.     It  appeared,  that  the  de- 
fendant was  apprised,  that  the  plaintiff  meant  to  sue  him  for 
the  value  of  the  ticket,  and  that  he  came  prepared  to  resist     [  13$  \ 
that  demand.    Lord  Mansfield,  at  the  trial,  expressed 
great  doubt,  whether  the  action  could  be  maintained,  either 
on  the   count  for  money  paid,  (on  which  the   plaintiff's 
counsel  relied,)  or  on  that  for  money  had  and  received.    He 
said,  he  would  reserve  the  question,  for  the  opinion  of  the 
court,  on  a  motion  for  a  non-suit— (It  was  dear  that  none  of 
the  evidence  applied  to  the  count  for  money  lent.) 

Dunning,  and  Cowper,  now  shewed  cause  against  setting 
aside  the  verdict — Bearcroft,  and  Mingay,  on  the  other 
side. 

For  the  defendant,  it  was  contended,  that  trover  was  the 
proper  form  of  action.  In  a  count  for  money  paid,  the 
words,  "  at  the  defendant's  special  instance  and  request" 
are  uot  mere  words  of  course.    There  must  be  a  privity  in 

L4  th 


•138  CASES  IN  EASTER  TERM 

1 779  ***e  trauaction,  between  the  parties,  in  order  to  support  such 
v^^J  a  count;  and,  as  to  the  count  for  money  had  and  received, 
Long-  though  such  privity  is  not  necessary  to  support  that,  yet  it 
cramp  mu8t  aPPear>  th11*  money,  which  ought  to  nave  been  paid  to 
against  the  plaintiff,  had,  in  fact,  been  received  by  the  defendant. 
Kenny,  bi  mis  case,  there  was  no  proof  that  the  ticket  had  been  sold, 
or  any  money  received  for  it,  by  Kenny. 

Lord  Mansfield, — It  is  certain,  that,  where  the  de- 
mand is  for  a  specific  thing,  an  action  cannot  be  maintained 
jn  this  form.  Great  benefit  arises  from  a  liberal  extension  of 
the  action  for  money  had  and  received ;  because  the  charge 
and  defence  in  this  kind  of  action,  are  both  governed  by  the 
true  equity  and  conscience  of  the  case.  But  it  must  not  be 
carried  beyond  its  proper  limits  (b).  The  plaintiff  must  never 
be  permitted  to  turn  the  generality  of  the  count  into  a  sur- 
prize upon  the  defendant*  by  deserting  the  ground  which  the 
defendant  was  led  to  think  the  only  matter  to  be  tried,  and  resort- 
ing to  another,  of  which  he  could  not  have  the  least  suspicion. 
If  the  present  action  had  been  brought  without  notice  of  the 
nature  of  the  demand,  I  should  have  thought  it  could  not 
have  been  supported.  But,  here,  the  defendant  came  pre- 
pared* If  he  sold  the  ticket,  and  received  the  value  of  it,  it 
was  for  die  plaintiff's  use,  because  the  ticket  was  his.  Now, 
as  the  defendant  has  not  produced  the  ticket,  it  is  a  fair  pre- 
sumption that  he  has  sold  it.  [y  1]. 

Ashhubst,  and  Buller,  Justices,  were  inclined  to 
think,  that  the  evidence  would  have  supported  the  count  for 
money  paid.  Ashhurst,  Justice,  compared  this  case  to 
that  of  a  surety,  who,  by  paying  die  debt  for  the  principal, 
saves  him  from  being  sued,  and  who  can  maintain  an  action 
f  139  3  against  him  for  money  paid.  In  like  manner,  he  said,  the 
plaintiff  here  had  paid  die  five  guineas  under  a  compulsion 

brought 

(bj  Vide  $*pra,  Weston  v.  Domes*  M.  19  G.  3.  p.  23,  24. 


[f  1]  |n  Leery  v.  Goodso*,  4  T.  R.  prevent  a  sale.    In  IVhitwcll  v.  Ben- 

688.  where  goods  distrained  by  plain-  nett,  3  B.  S?  P.  559.  the  court  ob- 

tiff  upon  his  tenant  for  rent  were  re-  served,  that  here  there  was  abundant 

turned  by  him  to  defendant  on  bis  evidence  out  of  defendant's  own  mouth, 

promising  to  pay  the  rent,  it  was  held,  that  he  had  received  the  price.     This 

that  a  count  for  money  had  and  re-  seems  the  true  ground  on  which  the 

ceived  could  not  be  supported  %  and  case  is  to  be  supported.    See  the  opi- 

this  case  being  cited,  the  court  distin-  nion  of  Wilson,  Justice,  in  Israel  v. 

guithed  by  o&ervinc,   that  here  the  Douglas,    I  B.  Bl.  239*    where  he 

ticket  was  delivered  for  the  purpose  of  holds  it  necessary  that  money  must  be 

being  sold,  whereas  the  pictures  in  actually  received*  to  make  a  defendant 

that  case  were  taken  by  defendant  to  liable  in  this  form  of  action. 
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broogbt  upon  Urn  by  die  defendant  [f  2\  and  had  (hereby  1779. 

saved  him  from  an  action.     But  they  gave  no  decisive  opi-  v^vw 

nion  on  that  pewit;  being  clear,  that  the  count  for  money  Lovo^ 

bad  and  received  wai  niamtainable.  champ 

Ttie  rule  discharged*  against 

Kenny. 


Goodtitle,  Lessee  of  Fowler,  and  Another,  Thn»daj,  x*h, 
against  Wblford*  Apfi!" 

THIS  was  an  ejectment,  in  which  the  lessors  of  the  plain-  Aa  executor  who 
tiff  claimed  under  the  will  of  one  Elizabeth  Bezley.  T^tZ^Zl 
The  action  was  tried  before  Lord  Mansfield,  at  West-  competent wit- 
minster,  at  the  Sittings  after  last  Hilary  Term,  and  one  ZS*S*2"* 
Heark,  who  was  named  executor  in  the  will,  and  was  also  testator.— if  * 
devisee  of  a  reversionary  interest,  expectant  on  an  estate  for  ££^4^. 
life,  in  some  copyhold  lands  part  of  the  estate  devised,  was  cats  »  ■unender 
called,  on  the  part  of  the  plaintiff,  to  prove  the  sanity  of  the  JJJJJ'iJ^ 
testatrix,  which  was  impeached  by  the  defendant  To  obviate  be  euaiiied  « 
the  objection  of  interest,  he  had  surrendered  his  estate  in  the  J^jJJ^1^*. 
copyhold  lands  to  the  use  of  the  heir  at  law,  but  he  had  re-  rendeme,  ice. 
fcsed  to  accept  the  surrender.  tfflltiS'S 

Hie  counsel  for  the  defendant  insisted,  that  Htarfewas 
an  incompetent  witness;  1.  Because  the  surrender  was  in- 
effectual, and  did  not  extinguish  his  interest,  not  having  been 
accepted;  2.  Because  he  had  acted  in  the  executorship,  hav- 
ing paid  different  legacies,  and,  therefore,  had  rendered  him- 
self liable  to  be  sued,  if  the  will  should  be  set  aside. 

Lord  Mansfield  over-ruled  both  objections,  and,  die 
witness  being  examined,  die  jury  were  satisfied  of  the  sanity 
of  the  testatrix,  and  found  a  verdict  for  the  plaintiff. 

On  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  which  came  en  to  be  argued  mis  day,  Bear  croft,  Dun- 
ning, and  Bolton,  were  of  counsel  for  the  defendant.  The 
Solicitor-General,  and  Lane,  for  the  plaintiff. 

For  die  defendant,  besides  the  two  objections  to  Hearle't 
evidence  which  had  been  made  at  die  trial,  it  was  now  con- 
tended, that,  as  executor,  he  was  entitled  to  the  residue  of 
the  personal  estate  not  disposed  of  by  the  will,  and  was, 
therefore,  interested,  on  that  account,  to  support  it.    One 

clause 


[r  2]  S.  P.  Exatt  v.  Partridge,  8  T.  thority.    Could  the  count  for  money 

R.308.    But  query  if  the  principle  paid  have  been  supported  oa  an  ts> 

applies  to  the  present  case.    Here  is  prcst  authority  from  the  answer  madtv 

no  privity  between  the  plaintiff  and  by  defendant  to  the  agent  t 
defendant  to  support  an  implied  au- 


W>  GASBS  iSf  S40TSR  TERM 

1779.      clause  in  the  will  was  in  the  following  words,  w  I  devise  and 

v^v^/       "  bequeath  to  JE.  Lawrence  all  the  rest  of  my  goods,  pfale, 
Goodtitle  "  ana  deaths;"  and  it  was  contended,  that,  although  the 

again&t  words  "  goods"  had  it  been  used  alone,  would  perhaps  have 
Wxjjro&n.  comprehended  the  whole  personal  estate,  yet  it  appeared  by 
the  subsequent  words,  that  it  was  only  used  to  express  a 
specific  legacy,  and  therefore  the  rest  t>f  the  personal  estate 
wotdd  vest  in  the  executor,  who  had  no  legacy  given  him, 
which  could  raise  a  resulting  trust  in  favour  of  the  next  of 
kin. — To  sliew,  that  nothing  passes  by  a  release  or  surrender, 
unless  accepted  by  the  person  iu  whose  favour  it  is  made, 
they  cited  Perkim,  title  Surrender  (c),  and  Shephard,  same 
title  (d). 

For  the  plaintiff,  in  answer  to  the  objection  that  Ilearfe 
might  be  liable  to  be  sued  for  what  he  had  done  in  the  cha- 
racter of  executor,  if  the  will  were  set  aside,  the  case  of 
Lmce  v.  Jolliffe  (e)  was  relied  upon,  where  one  D&vey,  an 
executor  who  had  released  a  legacy  given  him  by  the  will, 
and,  therefore,  took  no  beneficial  interest,  was  admitted,  on  a 
trial  at  bar,  to  prove  the  testator's  sanity,  although  he  was 
objected  to,  on  the  general  ground  of  his  being  liable  to  be 
sued  for  his  acta  as  executor,  if  the  will  should  be  set  aside, 
and,  also,  because  he  had  actually  sold  a  set  of  chambers 
which  had  belonged  to  the  testator,  and  was,  therefore,  an- 
swerable to  the  purchasor  for  the  title. 

The  counsel  for  the  defendant  said,  that,  in  the  case  of 
Lowe  v.  Jolliffe,  the  purchaser  of  the  chambers  was  in  court 
at  the  trial,  and,  upon  the  objection  being  made,  offered  to 
release  to  Dwey,  and  that  Dovey  was  only  admitted  as  a 
witness  in  consequence  of  that  ofier  [1]. 

Lord  Mansfield, — This  will  has  been  tried  three  or 
four  times ;  and  there  have  been  contradictory  verdicts.   On 

'  the  trial,  in  the  present  instance,  the  jury  were  satisfied.   But 

a  motion  has  been  made  for  a  new  trial,  not  on  the  merits, 
but  on  the  incompetency  of  a  .witness.  .  When  the  witness 
was  produced,  the  counsel  for  die  plaintiff  read  his  surrender 
of  the  copyhold  estate  left  to  him  by  the  will,  but  it  was  ob- 
jected, that  tliis  surrender  had  not  been  accepted. — The  wiu 
uess,  on  being  questioned,  said,  he  had  acted  as  executor, 
and  that  the  legatees  had  received  their  legacies  under  the 

I  HI  ]  will.  On  this  ground  also,  it  was  contended,  that  he  was 
interested,  because,  if  the  will  should  be  set  aside,  he  would 
be  answerable  for  having  acted  de  son  tort.  But  he  was  not 
objected  to,  at  the  trial,  as  being  entitled  to  the  residue  of 
the  personal  estate.    Now,  on  such  a  motion  as  the  present, 

no 

.  CO  $  608.  [1]  Qk.  For,  according  to  the  re* 

(d)  Skcph.  Tourist,  p.  307.  port  of   the  case  in   1  Blackst.  the 

fej  B.R.E.  2  G.3.   Since  report-  court  thought  there  was  no  occasion 

ed,  l  BbdtsL  365.  for  the  release ;  foe.  cit.  p.  366. 
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d  which  was  not      1779. 
bee*  made  dc*      w^ 


no oljuts— e»  a  witness  dioidd.be  received  which 
made  it  the  trial.  If  this  Mir  objectkm  had 
k  might  periapt  have  been  shewn,  that  there 
or  a  release  might  have  been  given,  £«. — As  to  the  other 
objections,  1.  The  bequest  to  the  witness  would  certainly 
lave  gone  to  Ids  competency,  if  he  had  not  parted  with  his 
iteest;  but,  as  he  has  parted  with  it,  as  far  as  depends  upon 
him,  thad  persons  have  a  right  to  bis  testimony,  and  the 
ameaderae  shall  not  deprive  them  of  it,  by  refusing  to  accept 
dwsamnder  [<s>  \\  £.  It  is  contended,  that,  in  an  action 
concerning  land,  an  executor  is  not  a  competent  witness,  be- 
came he  may  be  sued  for  his  administration  of  the  personalty. 
Bat  he  certainly  has  no  immediate  interest  in  the  action; 
sod  I  remember  its  being  determined  by  Lord  Hardwicke, 
on  a  petition  for  a  commission  of  review,  and  afterwards 
by  the  Delegates,  that  it  is  no  objection  to  an  executor's  tes- 
tsnooy,  that  he  may  be  liable  to  actions  as  executor  de  son> 

Willes,  Justice, — It  is  clear  that  an  executor  in  tnist 
may  be  a  witness  [+51].    If  the  testator  had  stopped  at  die 

word 


Goodtiti,* 


Wuroa* 


[<3>l]  Bent.  v.  Baker,  B.R.H. 
53  Geo.  3.  3  Term  Rep.  27.  35.  [r  I]. 

[4>  2]  Vide  Bailie  v.  Wilson,  15 
Jan.  1744,  cited  4  Burr.  2254,  2255. 

[t  51]  In  Got*  v.  Tracey,  Cane.  M. 
1715,  Lord  Cowper  determined, u  that 
"  s  grantee,  when  he  appears  to  be  a 
"  bare  trustee,  is  a  good  evidence,  to 
"  prove  the  execution  of  the  deed  to 


"  himself*  1  P.  WO.  267.  290. 
<&*  And,  in  Fountain  v.  Coke,  B.  JR.  E. 
26  Car.  2.  1  Mod.  107.  it  is  *aid  by 
Lord  Hale,  "  an  executor  may  be  a 
44  witness  in  a  cause  concerning  the 
"  estate,  if  he  have  not  the  surplusage 
"  given  him  by  the  will ;  and  so  I 
**  have  known  it  adjudged."  [r  2] 


[r  1]  In  which  it  was  held  that,  if 
the  interest  of  a  witness  arises  from 
liability  to  costs  of  a  bill  in  equity,  in 
which  he  is  a  plaintiff,  and  the  other 
party  in  the  cause  a  defendant,  that 
interest  is  removed,  and  the  compe- 
tency of  the  witness  restored,  by  an 
offer  on  his  part  that  the  bill  shall  be 
dismissed  as  to  himself  at  his  own 
costs;  although  that  offer  be  refused 
by  the  other  party.  By  25  G.  2.  c.  6. 
*.  3.  refusal  of  a  legacy  tendered  ren- 
ders a  person  who  is  an  attesting  wit- 
ness, and  also  a  legatee  under  a  will, 
competent  to  prove  the  execution,  as 
well  as  payment  accepted  or  released : 
the  only  difference  is,  that  (by  #.  4.) 
such  refusal  annuls  his  title  to  the 
legacy. 


[r2]  So,  net.  1.  of  25  0.2.  c.6. 
which  avoids  devises  to  attesting  wit- 
nesses, aad  makes  them  competent  to 
prove  the  execution  of  the  will,  is 
confined  to  beneficial  interests.  But  if 
trustees  are  parties  to  a  suit  and  liable 
to  costs  in  tke  first  instance,  they  axe 
disqualified;  though  they  may  have 
power  to  reimburse  themselves  out  of 
a  general  fund,  as  contributors  to 
which  they  are  restored  to  compe- 
tence by  act  of  parliament.  R.  in  R* 
v.  Bermondssy,  3  East.  7$  where  doubt 
is  thrown  on  It  v.  lVoodland9  ib.  cit. 
which  decided  that  an  indemnification 
against  poor's  rate  by  the  landlord 
took  away  the  objection  of  interest 
from  the  occupier. 


ma  cases  in  Easter  term 

1779.      word  " goods"  the  legatee  would  have  taken  all  the  residue ; 
v^v^       but  the  addition  of  the  words  "  plate  and.  ctoathf  may  re- 
Goodtitle   strain  the  meaning.     But  die  objection  cm  this  ground  was 
against       not  made  at  the  trial,  which  is  a  reason  for  not  setting  the 
•WciFoan.    verdict  aside.     Besides,  on  a  new  trial,  the  witness  may  esta- 
blish his  competency,  by  releasing  any  interest  he  may  have 
in  the  residue.   Ab  to  the  surrender,  I  think  it  operates  with- 
out the  assent  of  the  surrenderee,  and  if,  on  three  proclama- 
tions, the  surrenderee  would  not  .come  in  to  be  admitted,  I 
mink  the  lord  might  take  advantage  of  it,  as  a  forfeiture. 

Ashhurst,    Justice, — Every  objection  of  interest  pro- 
ceeds on  the  presumption  that  it  may  bias  the  mind  of  the 
witness ;  but  tub  presumption  is  taken  away,  by  prdof  pf  his 
4iaving  done,  all  in  hi*  power  to  ged  rid  of  die  interest. 

The  ride  discharged. 


r-M2  ] 

Friday,  30th 
April. 
If  »  rector  give  a 
person  a  title  to 
ihe  bishop  by 
which  heap- 
points  him  cu- 
rate of  Ms  church, 
ami  undertakes  to 
continue  him  and 
pay  him  a  salary, 
tiliheshait  be 
otherwise  provided 
qf  tome  ectlesras- 
Utal  preferment^ 
or  for  fault  bu 
kim  committed, 
loxtjuthf  removed^ 
he  cannot  re- 
move him, 
without  cause, 
while  he  couti* 
bum  rector  of 
that  pan»h,  an4 
during  that  time 
the  curate  may 
recover  the  salary 
In  an  action  upon 
the  /i/fr.— But  if 
the  rector  is  bonk 
Jtde  preferred  to 
another  living, 
the  obligation 
•eases. — ▲  rea- 
dership is  not  ec- 
ctetSastteal  pre- 
ferment within 
the  meaning  of 
Ml*  ft  Me. 


Martyn  against  Hintc>. 

rpHIS  was  a  case,  reserved  for  the  opinion  of  the  court. 
-L  The  cause  had  been  tried  at  the  Sittings  in  London  (a), 
after  last  Hilary  Term.-— The  declaration  stated,  that  the 
defendant,  on  the  13th  of  February,  1769,  by  an  instrument 
in  writing,  undertook  and  promised  to  retain  and  continue 
the  plaintiff  to  officiate  as  curate  in  the  parish  church  of  St. 
Ann,  Westminster,  until  otherwise  provided  of  feme  eccle- 
siastical benefice!  unless,  by  fault  by  him  committed,  lie 
should  be  lawfully  removed ;  and  to  pay  him  50  guineas  a 
year  during  that  time ;  that  the  plaintiff  had  not  been  pro- 
vided of  any  other  ecclesiastical  preferment,  nor  lawfully  re- 
moved, and  that  die  defendant  had  not,  from  the  said  13th 
of  February,  1769,  retained  and  continued  him  curate  of 
the  said  church,  and  permitted  him  to  officiate  therein*,  and 
had  not  paid  the  50  guineas  a  year,  ifc. — PUsti — Non  as- 
sumphit. — The  case  stated  the  instrument  on  which  the  action 
was  brought,  and  which  is  called  a  Title,  which  was  in  these 
words: — 

"  To  the  Right  Reverend  Father  in  God  Richard  Lord 
"  Bishop  of  London.  These  are  to  certify  your  Lordship, 
*  that  I  Richard  Hind,  rector  of  St.  Ann,  Westminster,  in 
"  die  county  of  Middlesex,  and  your  Lordship's  diocese  of 
"  London,  do  hereby  nominate  and  appoint  the  Reverend 
"  Thomas  Marty*,  to  perform  the  office  of  a  curate,  in  my 
">  church  of  St.  Arm  aforesaid,  and  do  promise  to  allow 
"  him  the  yearly  sum  of  50  guineas,  for  his  maintenance  in 

"the 

(O  B/  consent;  fur  the  venue  was  laid  in  Middlesex 
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u  the  same,  and  to  continue  him  to  officiate  in  my  mid:      1779. 
u  church,  until  he  shall  be  otherwise  provided  with  some      v^vW 
u  ecclesiastical  preferment,  unless,  by  fault  by  him  committed,     Marty  H 
11  lie  shall  be  lawfully  removed  from  the  same ;  and  I  hereby       against 
a  solemnly  declare,  that  1  do  not  fraudulently  give  this  oer-       Hi*** 
*  tificate,  to  entitle  the  said  Thomas  Marty*  to  receive  holy 
"  oidere,  but  with  a  real  intention  to  employ  him  in  my  said 
"  church,  according  to  what  is  before  expressed.    Witness 
"  my  hand,  this  13th  day  of  February;  1769,  R-  Hind." 

The  case  then  stated,  that  on  the  6th  of  July,  1778,  the 
church  of  St.  Ann  had  become  vacant,  on  the  defendant's 
having  taken  other  preferment,  (viz.  the  living  of  Rochdale  )y 
and  that  he  had  paid  the  plaintiff  his  salary,  as  curate,  up  to. 
that  tune. 

About  the  year  1776,  upon  a  disagreement  between  H i nd  [  143  ] 
and  Martyn,  Hind,  after  giving  him  six  months*  notice  tor 
quit  the  curacy,  had  refused  to  permit  Martyn  to  officiate, 
and  had  discontinued  the  payment  of  his  salary,  upon  which 
Martyn  brought  an  action,  in  this  court,  similar  to  the  pre* 
seat,  on  the  written  instrument  above  set  forth,  and  obtained 
a  verdict  for  the  arrears  then  due ;  but  the  question,  whether 
he  could  maintain  the  action,  being  brought  before  the  court 
in  Easter  Term,  16  Geo.  3.  on  a  motion  for  a  new  trial,  it 
was  looked  upon  as  a  matter  of  importance,  and  entirely  new ; 
and,  after  it  had  been  fully  argued  at  the  bar,  the  court  took 
time  to  cosisider. 

The  objections  made  to  the  actkm,  en  that  otcasion,  warn 
three.  1.  It  was  contended,  that  the  instalment  did  not 
contain  any  contract  between  the  rector  and  curate,  nor  toy 
promise  from  the  latter  to  the  former.  That  it  was  merely 
aa  engagement  and  indemnity,  by  the  rector  to  die  bishop) 
founded  on  die  .statute  of  12  Ann.st.  $.  c.  13.  and  on  thai 
canons,  by  which  the  bishop,  if  he  ordain,  a  person  who  has 
no  curacy  or  preferment,  is  himself  liable  to  maintain  him.  • 
That,  if  any  person  was  entitled  to  sue  the  defendant,  it  < 


obligation  between  Hind  and  him,  for  that  he  might 
to  act  as  curate  whenever  he  pleased,  3.  It  was  said,  that 
Martyn  had  never  obtained  a  regular  licence,  (which  ought 
to  be  under  seal,)  to  officiate  as  a  curate,  which  it  was  in- 
cumbent on  him  to  have  done,  in  order  to  eatfitle  himself  to 
the  benefit  of  HiruTs  undertaking,  supposing  k  could  be 
considered  as  an  engagement  to  him.  That  a  licence  was  in 
the  nature  of  an  investiture  to  a  curate ;  and  that,  not  being 
licenced,  he  was  certainly  immoveable  at  the  pleasure  of  the 
rector,  and  could  not  maintain  this  action  as  curate.  Cases 
were  also  cited  with  a  view  to  shew,  that  all  curates  are 

removeabla 


MS 
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Mabttv 


Ht»D. 


(  1M] 


remoteable  at  the  pleasure  of  die  rector,  twr.  Price  ▼. 
?f«ft  f«J,  Baff  ▼.  Brabalon  (b),  The  Attorney-General 
▼.  Bt&tto*  (c),  Birch  v.  Wood  (d).  3.  Martyn,  since  his 
notaaietion  to  the  curacy,  had  been  chosen  to  me  readership 
of  the  same  parish,  with  a  salary  of  £30,  and  it  was  con- 
tended, that  this  was  ecclesiastical  preferment,  within  die 
meaning  of  the  instrument,  or  tide,  llmt  although  many 
lenhjuhipfl  were  such  as  could  be  exercised  by  laymen,  (ac- 
cording to  die  account  of  their  duty  in  Bum  (f),  and  other 
writers  on  the  ecclesiastical  law,)  this  particular  readership 
had  functions  belonging  to  it  which  could  only  be  performed 
by  a  clergyman ;  such  as  assisting  hi  the  administration  of  die 


In  answer,  1.  to  thejSrrf  objection,  it  was  argued,  that  the 
tide  was,  in  substance  and  effect,  an  engagement  with  die 
plaintiff.  That  die  words  were,  "  I  do  promise  to  allow 
"  kirn,"  not,  u  I  do  promise  to  indemnify  you,  &c.*  That, 
af  the  instrument  had  been  a  deed  under  seal,  ndne  but  per- 
sons' strictly  parties  to  die  deed  could  have  maintained  an 
action  upon  it ;  but  die  case  was  Afferent  with  regard  to  a 
common  undertaking  in  writing,  tike  die  present.  That  it 
had  been  determined,  in  die  case  of  Dutton  v.  Poole,  that, 
on  a  promise  made  to  one  person,  for  the  benefit  of  another, 
an  action  may  be  maintained  by  the  person  for  whose  benefit 
the  promise  was  made  (g).  That  die  sum  of  fifty  guineas 
was  more  than  was  required  by  any  canon,  or  act  of  nar- 
hamrnt,  and,  therefore,  if  an  allowance  to  the  extent  re- 
quired by  law  should  be  considered  as  an  indemnity  to  die 
bishop,  yet  a  salary  exceeding  that  allowance  could  only 
arise  from  a  contract  between  the  rector  and  curate.  TTiaf 
4he  consideration  for  the  salary  was  the  performance  of  the 
duty*  2.  To  the  second  objection,  it  was  answered,  that  no 
part  of  the  canon  law  makes  a  licence  necessary.  That  the 
act  of  uniformity  requires  h  for  lecturers  and  preachers,  but 
for  no  other  persons  (h) ;  and,  as  to  die  cases  mentioned,  to 
shew  that  att  curates  am  immoveable  at  pleasure,  none  of 
them  "had  established  that  doctrine.  That  Birch  v.  Wood  had 
not  gone  further  than  a  rule  to  shew  cause.  That  the  case 
in  Bunbury  had  only  decided,  that  a  curate  has  not  such  an 
interest  as  to  be  enabled  to  sue  for  tidies ;  and  that,  in  the 
case  m  Vescy,  Lord  Hardwicke  had  used  the  expression  of 
"  cmmnm  curates,99  and  applied  what  he  said  to  them,  in 
cootadntindtidn  to  those  who  ha*e  a  permanent  interest  in 
their  office.    That  the  general  meaning  and  object  of  a  li- 
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(a)  Biahwj,  237. 

(b)  Noy,  15. 

(c)  2  Vet.  495.  4t* 

(d)  2Salk.&6r 


ff)  Bum  Eeth  Law,  title  Reader. 

fg)  B.  R.  M.  *9  $  M.  30  Car.  2. 
1  Ventr.519.  332. 

(h)  13  4-  14  Car.  2.  c.  4.  §  19- 
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cence  s  to  attest  the  good  monk  of  a  clergyman,  when  he  1779* 
goes  into  a  new  pom,  but  that  such  attestation  was  unne- 
cessary here,  as  tie  bishop  of  the  diocese  had  attested  die 
sane  thing,  m  as.stronp  a  manner,  by  ordaining  the  plaintiff. 
3.  As  to  the  readership  being  an  ecclesiastical  preferment, 
the  account  given*  of  the  office  in  the  writers  on  the  eccle- 
siastical law  was  relied  on;  and,  as  it  appeared,  that,  al- 
though in  some  former  appointments  in  this  parish,  part  of 
the  duty  which  the  reader  undertook  was  to  assist  in  adminis- 
tering die  sacrament,  nothing  of  that  sect  was  stipulated  for 
m  Martyrs  appointment;  it  was  insisted,  that  his  office  as 
reader  was  such  as  a  layman  might  hold  and  execute  as  welt 
as  a  clergyman. 

Afterwards,  in  the  same  term,  Lard  Mansfield  delivered 
the  opinion  of  the  court,  to  die  fallowing  effect : 

Lord  Mansfield, — At  the  trial,  the  defendant  attempted 
to  shew,  that  die  plaintiff  was  lawfully  removed  f*r  fault  bf 
kirn  committed,  and  offered  evidence  to  prove  the  irregularity 
of  the  plaintiff '&  life  and  behaviour;  but  I  would  not  softer 
this  evidence  to  be  given,  being  of  opinion,  either  that  the 
rector  ought  to  have  represented  hk  conduct  to  the  bishop, 
and  applied  to  him  to  remove  him,  or,  if  he  himself  could 
remove  htm  on  that  account,  that  he  ought  to  have  notified 
to  him  that  the  cause  of  his  removal  was  his  immoral  beha~ 
ww,  which  he  had  not  done.  I  am  still  of  the  same  opi- 
nion, as  to  that  part  of  die  case,  as  at  the  trial,  and  no  ob- 
jection has  been  made  to  it,  on  the  argument.  But  I  denim 
it  to  be  understood,  that  this  does  not  imply  an  opinion, 
that  die  biabop  may  not  remove  a  curate,  nor  even  that-  the 
rector  may  not,  for  just  cause,  properly  notified  to  the  eu» 
rate.  Those  points  still  renins*  open.  As  to  th&Jirtf  of  the 
three  objections  made  on  the  part  of  the  defendant,  it  will 
he  necessary  to  consider  the  nature  of  titles  to  the  bishops. 
The  33d  canon  of  1603,  is  in  the  following  words:  "  It 
"  hath  been  long  since  provided,  by  many  decrees  of  the 
"  ancient  fathers,  that  none  shall  bo  admitted,  either  deacon, 
"  or  priest,  who  had  not  first  some  certain  place  whets  he 
"  might  use  his  function :  according  to  which  examples,  we 
"  do  ordain,  that,  henceforth,  no  person  shall  be  admitted' 
"  into  holy  orders,  except  he  shall,  at-  that  time,  exhibit,  to 
"  the  bishop  of  whom  he  desireth  imposition  of  hands,  a 
"  presentation  of  himself,  to  some  ecclesiastical  preferment, 
"  then  void  in  die  diocese.;  or  shall  brmg> .to  the  said  bishop, 
"  a  true  and  undoubted  certificate,  that,  either  he  is  provided 
"  of  some  church  within  the  said  diocesey  where  he  may 
"  attend  the  cure  of  souls,  or  of  some  minister's  place  va- 
"  cant,  either  in  the  cathedral  church  of  that  diocese,  or  in 
"  some  other  collegiate  church  therein  also  situate,  where  ne 
"  may  execute  bis  ministry;  or  that  he  is  a  fellow,  or  m  right 

as 
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1779a      rt  Ma  fellow ;  or  to  be  a  conduct,  or  chaplain,  in  some  cot 
'%»yw      "  ^CSC»  mGamAri^ge,  or  Oxford;  or  except  lie  be  a  master 
Martth     "  pf  arts  of  five  years  standing,  that  liveth  of  his  own  charge, 
against       "  in  either  of  the  universities ;  or  except,   by  the  bishop 
Hj*d.       "  himself  that  doth  ordain  him  minister,  he  be*  shortly  after 
•  [  146  ]     u  to  be  admitted,  either  to  some  benefice,  or  curateship,  then 
"  void*    And,  if  any  bishop  shall  admit  any  person  into  the 
"  ministry,  that  hath  none  of  these  titles,  as  is  aforesaid,  then 
"  he  shall  keep  and  maintain  him  with  all  things  necessary, 
"  till  he  do  prefer  him  to  some  ecclesiastical  livW :  and,  if 
"  the  said  bishop  shall  refuse  so  to  do,   he  shall  be  sua- 
*  pended    by  the  archbishop,   being  assisted  with  another 
"  bishop,  from  giving  of  orders,  by  the  space  of  a  year  (i)" 
It  appears  from  this  canon*  and  from  Gibson's  commentary 
Upon  it,  that  a  pecuniary  provision  is  not  die  only  object  of 
a  title,  (for  a  tide  by  patrimony  tir  pension  is  thereby  cdif- 
structively  taken  away  (k), )  but  that  one  purpose  of  it  is,  to 
assure  the  bishop  that  die  person  to  be  ordained  has  some 
church  where  lie  may  exercise  ins  function.    And  if,  after 
being  certified  of  that  feet,  the  bishop  ordains  him,  and  he  is 
afterwards  removed*  the  bishop  is  not  liable  to  maintain  him. 
And,  therefore,  the  bishop,  in  this  case,  can  have  no  claim 
of  indemnity  against  the  defendant    The  tide  is  only  a  cer- 
tificate to  the  bishop,  of  the  feet,  that  the  rector  has  under- 
taken to  employ  him,  to  pay  him,  and  to  continue  him  in 
die  curacy,  till  provided  in  some  other  ecclesiastical  prefer- 
ment.   It  ia  difficult  to  conceive  how  any  question  could  be 
made  on  this  point,  or  how  a  doubt  could  have  been  enter* 
tained  in  the  case  of  Button  v.  Pooh>  which,  however,  was 
not  near  so  strong  as  the  present.    As  to  the  second  objec- 
tion, the  bishop  having  ordained  the  plaintiff  on  this  verv 
tide,  there  surely  cannot  be  a  stronger  licence.    Whether  it 
is  such  as  would  satisfy  some  penal  statutes,  may  be  a  critical 
Question ;  but  we  are  of  opinion,  that  it  does  not  lie  in  the 
defendant's  mouth  to  say,  that  Martyn  has  no  licence,  when 
he  himself  has  admitted  mm  to  act  as  his  curate,  and  has  never 
before  objected  to  him  on  this  account,  or  given  him  notice, 
and  an  opportunity  of  obtaining  one  in  form.    With  regard 
to  the  third  point,  after  the  fullest  consideration,  we  find  it 
impossible  to  say,  that  this  readership  is  an  ecclesiastical  pre- 
ferment.   A  reader,  in  the  canon  law,  is  always  put  in  oppo- 
sition to  a  clergyman.    It  means  a  person  who  reads  prayers 
in  the  morning,  and  afternoon,  on  week  days.    It  is  an  order 
in  die  Romish  Church,  inferior  to  a  deacon.    So  it  is  called 
bv  Burn  (I),  and,  I  am  informed,  that,  in  the  Welsh  and 
Chester  dioceses,  there  are  laymen  who  officiate  as  readers 

at 


fij  Bum's  Eccl  Lam,  title  Ordmc- 
turn,  Qib*.  voL  h  Tit.  6,  c  3. 


(k)  Loc.ciUNote(f). 

(IJ  Eccl.  Law,  title  Ordination. 


In  the  nineteenth  year  of  george  in.  m 

at  this  day.    The  institution  of  the  office  in  this  parish  has       ]  779, 

been  looked  into,  and  it  seems  that  it  existed  before  1706.      s^v-w 

There  are  some  entries  in  the  parish  books  which  require     Marty* 

nuticolar  duties  to  be  performed  by  the  reader,  as  assisting       against 

d  administering  the  sacrament,  assisting  the  clerk,  fyc.   When       Hikd. 

a  certain  appropriated  fund  ceased,   from  which  the  salary 

was  payable,  the  vestry  ordered  £SO  a  year  to  be  paid  out 

of  what  they  call  commission  money,  and  afterwards  to  be 

charged  by  the  churchwardens  in  their  accounts.     Now,  what 

stability  is  there  in  this  i  The  rector  may  refuse  the  reader 

the  use  of  the  church  to  read  in.    The  parish  may  no  longer 

choose  to  have  prayers  read  on  week  days,  and  may  diacon- 

tonue  the  salary.    We  are,  therefore,  of  opinion,  that  this  is 

not  an  ecclesiastical  preferment,  within  the  meaning  of  the 

andntalring  given  to  the  bishop. 

Hie  rule  for  a  new  trial  was  accordingly  discharged,  and 
jafcment  entered  up  for  the  plaintiff  [f  52]. 

Toe  question  now,  upon  the  case  reserved  in  die  present 
action,  was,  Whether  the  plaintiff  could  recover  the  arrears 
of  his  salary  of  fifty  guineas,  from  the  tune  of  the  defendant's 
quitting  the  rectory  of  St.  Ann  f 

Cowper  argued  for  the  plaintiff.— Dowtporf  for  the 
defendant. 

'  For  die  plaintiff,  it  was  contended,  that  the  undertaking  by 
Hind  did  not  determine  by  his  ceasing  to  be  rector  of  St. 
Arm.    It  was  a  permanent  agreement  to  provide  for  the 
plaintiff  till   he  should  obtain  some  other  church  preferment. 
It  could  not  be  avoided  by  the  voluntary  act  of  the  defend* 
ant,  but,  if  he  had  put  it  out  of  his  own  power  to  continue 
Martyn  in  the  exercise  of  the  functions  of  curate  of  St. 
Ann,  he  was  still  bound  to  pay  him  the  salary.      Hie  nature 
of  a  title  to  the  bishop  is  not  a  precarious  provision,  depen- 
dent on  the  will  of  the  person  who  gives  it,  but  certain*  and 
only  determinable  by  the  misconduct,  or  preferment,  of  the 
person  to  whom  it  is  given.     To  prove  this,  several  .cases 
were  referred  to  in  the  register  of  archbishop  Winchelsea, 
which  are  mentioned  in  Gibson's  Codex,  in  the  commentary 
on  the  33d  canon  of  1603  (m),  and  particularly,— the  fol- 
lowing entry  in  that  register ;  "  An  order  from  the  archbishop 
"  to  the  bishop  of   St.  Asaph  to  compel  John  rector  of 
"  Goldfield  to  pay  the  annual  sum  of  five  merits  sterling 
"  to  Amianus  de  Goldfield,  to  whom  the  aaid  John  had 
"  given  a  tide  for  that  sum,  until  he  sboqk)  be  provided  for. 
"  Given  at  Stepney,  KaL  Apr.  1303/— Am  two  orders      [  i*s  ] 
from  the  archbishop:    one,    to  a  bishop,  to  provide    for 
»  clergyman  whom  he  had  ordained  without  a  tide;  and 


[t  *2]  That  part  of  this  case  has        (mj  Gibs.  vol.  L  Tit.  6.  c.  3, 
been  reported  since,  Cowp.  437. 
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1779,       another,  of   the  like  purport,  to  a  bishop's  executors,  to 
^-v— ^     .  oblige  them  to  provide  for  one  who  had  been  ordained  without 
Martyx      a  title. 

*  against  For  the  defendant,  it  Mas  insisted,  that  every  sentence  in 

Hind.  the  instrument  confined  the  undertaking  to  the  time  of  HM% 
continuance  in  the  rectory  of  St.  Ann.  It  could  not  bind 
bis  successor,  and  certainly  did  not  bind  him  to  continue  all 
his  lifetime  rector  of  that  parish.  The  consideration  for 
which  the  50  guineas  were  to  be  paid  was  the  performance 
of  die  duty  of  curate.  The  contract  would  want  mutuality 
if  it  extended  beyond  Hind'a  continuance  in  the  rectory  of 
*  St.  Ann,  for  he  could  not  compel  the  plaintiff  to  officiate  as 

his  curate  at  Rochdale,  his  present  living.  An  engagement 
to  pay  50  guineas,  independent  of  any  clerical  functions, 
would  not  have  been  a  title  upon  which  the  bishop  could  have 
ordained  the  plaintiff. 

Cowper,  in  reply,  observed,  that  the  plaintiff  was  prevented 
from  performing  his  part  of  the  contract,  by  the  act  of  the 
defendant. 

Lord  Mansfield, — There  does  not  seem  to  me  to  be 
any  colour  whatever  for  the  present  demand.  The  question 
is,  what  Hind  has  undertaken  to  do.  He  could  not  turn  die 
plaintiff  out  at  pleasure,  but  there  is  no  pretence  to  say  that 
he  has  undertaken  for  himself,  or  his  executors,  to  maintain 
him  for  life,  or  to  continue  all  his  own  life-time  rector 
of  St.  Ann.  The  question  here  is  not,  whether  this  is 
a  good  title  or  not;  although  it  should  seem  that  it  is 
good  They  commonly  run  in  this  form,  ajid  the  curate 
takes  die  risque  of  the  rector's  quitting  the  living.  A  man 
may  give  a  more  permanent  title?  but  the;  words  of  this 
instrument  clearly  confine  the  undertaking  to  the  time  of 
Hind9 s  continuing  rector  of  St.  Ann.  "  I  nominate, 
M  &c.M  "  to  the  office  of  a  curate  of  my  parish  of  St, 
«  Ann,  fa" 

The  Postea  to  be  delivered  to  the  defendant. 
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The  King  against  the  Mayor  and  Burgesses 
of  Lyme  Regis,  on  the  prosecution  of 
Francis  Fane; — and  the  Same  against 
the  Same,  on  the  prosecution  of  John 
Luther. 

THE  write  in  these  cases,  were  exactly  the  same  as  in  that      f^ky* 
of  Mitchell  (n).  lil*fmy- 

The  return,'  in  the  case  of  Francis  Fane,  set  forth ;  That  in  a  return  to  a 
Lyme   Rests  was  a  borough  by  prescription.      That  the  »«*«*»«?*&>  re- 
Mayor  and  Burgesses,  (the  corporate  name,)  had.  been  im-  cdTh^VheV^ty 
memorially  accustomed  to  have  a  guild-house,  called  the  Moot'  Vs  remo\«i  by 
halt,  or  Guild-hall.    That,  from  time  whereof,  *r.  till  the  jSjJ/X^-. 
granting  the  letters  patent  therein  after  mentioned,  and  also  Jt "  unnecessary 
•ever  since,  there  had  been,  and  still  was,  a  council  of  the  Jo^'oTremu! 
mayor  and  burgesses,  consisting  of  the  mayor  and  certain  vai  u  \  c >•*!  in 
other  persons,  who,  immemorially,  until  the  granting  the  letters  ^/^^^"to ,l 
intent,  were  called  counsellors,  and,  from  the  granting  the  them,  nnieu 
letters  patent,  capital  burgesses,  and  that  immemorially,  till  $?]%£**£ 
the  letters  patent,  the  council  consisted  of  eleven  burgesses,  a'seirct  'part.— 
inhabiting  and  residing  within  the  borough  or  the  liberties  fofo?**!pprt*- 
thereof,  of  whom  the  mayor  was  one.    That,  till  the  letters  *h  ten  in  a  re- 
patent,  every  counsellor,  on  his  admission  into  that  office,  £™ js  ^2*}^* 
took  an  oath  for  the  due  execution  thereof;  and,  from  the  time  fa/*t— When*' 
of  die  granting  the  letters  patent,  hitherto,  every  capital  non-rcsidence^u 
burgess,   upon  his  admission  into  that  office,  had  taken  an  mo^  a  cor j»- 
oadi  for  the  due  execution  thereof;  which  oath,  so  respective-  niOT>  l*if  unne- 
ly  taken,  was  stated  in  hoc  verba  in  the  return,  the  material  „*  him  pre-"1" 
part  being  as  follows :    "  You  shall  swear,  that  you  shall  be  ™<»*b  t°  come 
"  obedient  to  the  mayor  and  his  successors,  when,  and  as  of-  *n  rCs!de* 
"  ten,  as  the  mayor  shall  have  occasion  to  send  for  you,  either 
u  for  the  affairs  of  the  town,  or  else  for  to  be  aiding  and  as- 
"  sisting  of  him  in  the  court,  upon  the  pleading  or  hearing 
*'  of  any  matter  or  cause  .depending  before  him,  or  for  or 
u  concerning  any  other  cause  for  the  which  the  said  mayor 
"  shall,  or  may,  in  respect  of  the  office  of  the  mayoralty, 
**  have  occasion  to  hear,  or  use  your  opinion  or  counsel. 
u  His  counsel  and  his  brethrens'  you  shall  observe  and  keep, 
u  of  and  concerning  all  matters  that  shall  be  communed  of 
u  in  the  council-house,  or  elsewhere,  for  the  affairs  of  the 
"  common-wealth  of  this  town,  and  shall  not  disclose,  dis-      [  150  ] 

M  2  "  cover, 

( n)  Supra,  H.  19  G.  3.  p.  79, 
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177.0       U  cover,  or  report  abroad,  what    shall    be  treated    of  it 
"  the  said  council-house,  or  any  particular  man's  opinion 
TheKtNo     "  t'icre  delivered,   touching  any  thing  that  shall  there  be 
against       "  ^^^f  or  communed  of,  touching  any  the  affairs  of  the 
Ly|ib       "  said  town."    That,  till  the  letters  patent,  every  counsellor, 
faQ  js#      and  since,  every  capital  burgess,  was  accustomed  to  reside  and 
inhabit,  and  of  right  ought  to  have  resided  and  inhabited, 
within  the  borough,  or  the  liberties  thereof,   to  pdvise  and 
assist  the  mayor,  touching  die  state,  good  rule,  and  govern* 
ment  of  the  borough,  and  the  administration  of  justice  within 
the  same*    That  Queen  Elizabeth,  by  letters  patent  of  the 
96th  of  June j  in  the  334  year  of  her  reign,  did,  (inter  alia 
stated  in  the  return,)  grant  [7],  That  there  should  be  for  ever 
in  the  borough,  a  mayor,  and  eleven  other  burgesses  in  num*> 
ber  ouly,  out  of  die  burgesses  of  the  borough  or  town  aforo- 
saiq!,  to  be  chosen  and  constituted  according  to  the  form  in 
the  said  letters  patent  thereunder  specified,  who  should  be 
called  capital  burgesses;  (then  nominating  as  usual  in  charters, 
the  first  mayor  and  eleven  capital  burgesses.)    TN  capital  bur- 
gesses to  continue  for  life,  unless,  in  the  mean  time,  for  tneir  own 
bad  government  in  that  behalf  they  should  be  removed.   That 
the  said  mayor,  and  eleven  burgesses  thereby  appointed  by 
name*  or  the  greater  part  of  them,  dip  mayor  for  the  time 
being  one,  whenever  to  them,  or  the  greater  part  of  them, 
it  should  seem  fit,  in  their  sound  prudence  and  discretions, 
should  choose,  not  exceeding  the  number  of  four  other  per- 
sons of  the  inhabitants  of  the  borough  or  { own,  to  be  other 
capital  burgesses,  so  that  the  other  capital  burgesses,  so  |o  bo 
chosen,   together  with    the  mayor,    and  the  other    eleven, 
capital  burgesses,  should  not  exceed  the  ijuipber  of  sixteen , 
to  be  continued  in  the  office  for  their  lives,  unless,  %c.    That, 
as  often  as  the  capital  burgesses,  so  nominated  or  thereafter 
to  be  chosen,  (i.  e.  the  eleven  and  four,)  or  any  of  them4 
should  die,  or  be  removed  for,  %c.  then  it  should  lie  lawful  to 
the  other  capital  burgesses,  being  the  comrnoi}  council,  or  the 
greater  part  of  them,  to  choose  one  or  morp  of  the  other 
burgesses,  in  the  place  or  places  of  such  capital  burgess  or 
burgesses  so  happening  to  die,  or  to  be  removed;  and  that  he 
or  they  so  chosen  should  be  a  capital  burgess,  or  capital  bur- 
gesses, in  like  manner  as  the  capital  burgesses,  oy  the  tetters  pa-. 
tent  before  constituted,  were  and  should  be.  That,  whenever  a 
[  Ifil  ]      a  vacancy  oj;  vacancies  should  happen,  by  the  death  or  remo-> 
val  of  any  of  the.  said  capital  burgesses,  another  or  others  of 
the  burgesses  should  be  elected  a  capital  burgess,  or  capital 
burgesses,/^  the  rest  of  the  council,  or  the  greater  part  of  them, 
in  die  place  of  such  capital  burgesses  so  happening  to  (fie  or  to 
be  removed.    That  the  capital  burgesses,  so  from  time  to  time 
to  te  chosen,  should  take  their  oaths  before  the  mayor  and  the 
test  of  $e  capital  burgesses,  or  the  greater  part  of  them*. 

walk 

[7]  Vide  the  followipg  page,  Nofc  [7]  ^ 
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wcDidrffiirthfully  to  execute  tbea- office.    That  by  the  and      1779. 
letters  patent,  the  queen  granted  to  the  mayor  and  capital      c-vW 
borgeaees,  and  their  successors,  that  it  should  be  lawful  for    The  Kino 
them  to  keep  or  appoint  a  guild  or  council  house,  within  the      against 
borough  or  town,  commonly  called  the  Moot*hatt,  and  that       Lyme 
the  sasd  mayor  and  capital  burgesses,  the  common  carnal  of      Rbgis* 
the  borough  or  town  aforesaid,  or  the  greater  part  of  them 
for  the  time  being,  as  often  as  to  theta  it  should  seem  neces- 
laij,  should  and  might  convoke,  and  hold,  in  the  said  house, 
a  certain  convocation  of  the  same  mayor  and  capital  burgesses* 
or  the  greater  part  of  them,  and  in  the  same  convocation, 
khould  and  might  treat,  &fc.  of  the  statutes,  acts,  articles,  and 
ocdmances,  touching  the  borough  or  town,  and  the  good  rule, 
itate  and  government  thereof,  according  to  the  tenor  of  die 
said  letters  patent,  as  by  the  said  letters  patent,  remaining  on 
record,  might  more  fully  appear  [7})     That  the  mayor  and 
burgesses  accepted  the  letters  patent,  in  the  several  matters  in 
the  return  specified,  and  from  that  time,  had  acted  under,  and 
conformed  thereto*,  and  that;  evtr  since,  the  council  had 
consisted,  and  of  right  ought  to  consist,  of  the  mayor  and 
the  capital  burgesses  of  the  borough  for  the  time  being*. 
That  lam, on  the  39th  of  August,  1774,  was  elected  a  capital 
burgess,  and  afterwards,  on  the  same  day,  took  the  oath  above 
specified*    That  he  had  not,  at  any  time  since  his  election, 
inhabited  or  resided  within  the  borough,  or  the   liberties 
thereof,  but,  on  the  contrary,  had,  ever  since,  inhabited  and 
resided  with  his  family,  tn  pious  out  of,  and  at  a  great 
distance  from  ike  said  borough,  and  the  liberties  thereof, 
tod  had,  during  all  that  time,  voluntarily,  without  good  oc- 
casion, absented  himself  from  the  borough,  and  from  the  duty  o£ 
the  office  of  a  capital  burgess ;   and  that  by  his  non-resi- 
dence, and  his  voluntanr  absence  from  the  borough,  and  tha  duty 
of  his  office,  he  did,  during  all  the  time  of  hi*  being  a  capital 
burgess,  wilfully  neglect  and  omit  the  duty  and  execution  of      [  1&  J 
his  office,  and  deprive  the  mayor  and  burgesses  of  that  coun- 
sel, and  assistance,  and  advice,  which  by  the  duly  of  his  office, 
and  according  to  die  said  oath,  he  ought  to  have  given.    That, 
at  a  meeting  or  convocation  of  the  mayor  sand  burgesses,. 
held,  according  to  the  immemorial  custom  and  usage  of  the 
borough  at  the  Moot-hall,  or  Guild-hall,  on  the  31st  of 
August,  1778,  John  Coade,  one  of  the  capital  burgesses, 
exhibited  certain  articles  of  complaint,  §c.  against  Fane,  (k\ 
the  same  form,  and  with  the  same  omission,  but  which  was 
now  taken  as  amended,  as  in  the  return  to  the  mandamus  of 

the 

[7]  There  was  the  same  recital  with        •  This  sentence,  (panted  bet  wean 
that  included  in  this  parenthesis  in  the    two  asterisks,)  was  not  in  the  return  ia 
return  to  the  mandamus  to  restore  Ar-    the  case  of  Arthur  Raymond, 
t&ar  Rvymand,  infra,  177* 
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the  Hon.  Henry  Fane  (a),  except  that  here  the  only  charge 
was  non-residence  and  consequent  neglect  of  duly,  and  the 
conviction  was  stated  to  be  only  on  the  fourth  article  of  the 
complaint)     That  a  copy  of  the  articles,  and  a  summons  to 
appear  at  the  next  meeting  or  convocation  of  the  mayor  and 
burgesses,  then  appointed  to  be  held  at  the  CruUd-Jiall,  on 
the  14th  of  September  next,  and  answer  the  said  articles,  and 
shew  came  why  he  should  not  be  removed  and  displaced,  were 
ordered  to  be,  and  afterwards  on  the  31st  of  August,  1778, 
were  served  en  Fane.     That,  in  pursuance  of  an  order  made 
at  die  said  meeting  or  convocation,  held  on  the  31st  of  August, 
1778,  all  the  burgesses  of  the  borough,  within  the  reach  of 
summons,  were,  afterwards,  and  before  the  holding  of  the 
next  meeting,  duly  summoned,  to  appear  at  the  said  next 
meeting  or  convocation,  to  treat,  advise,  consult,  and  deter- 
mine, touching  the  removal  and  discharging  of  Fane  from  the 
office  of  a  capital  burgess,  for  the'  causes  and  misdemeanors 
mentioned  and  contained  in  the  said  articles.     That,  on  the 
14th  of*  September,  a  meeting  of  the  mayor  and  burgesses 
was,  according  to  the  said  last-mentioned  summons  and  notice, 
held,  at  the  Guild-hall  aforesaid,  for  die. purpose  aforesaid, 
amougst  other  business,  and  that  Fane  appeared.    That,  by 
liis    consent,  the  meeting  was  adjourned  to  the  next  day. 
That,  on  the  next  day,  a  meeting  or  convocation  of  the  mayor 
and  burgesses  aforesaid  was,  according  to  aud  in  pursuance  of 
the  said  adjournment,  held  at  die  Guild-hall.     That  Fane 
also  appeared  at  the  adjourned  meeting,  and  it  was  there  ad- 
judged, that  he  was  guilty  of  the  non-residence,  absences, 
contempts,  neglects,  breaches  of   duty,  misbehaviour,    and 
other  misdemeanors,  and  things,  objected  and  charged  against 
him,  in  and  by  the  fourth  of  the  said  articles  of  complaint. 
[  153  1       That  he  had  not  shewn  any  just  cause  why  he  should  not 
be  removed  from  his  office.    That  the  mayor  and  the  rest 
of  the  burgesses  holding  the  meeting,  had  resolved,  that,  for 
the  non-residence,  absences,  fyc.  whereof  he  had  been  ad- 
judged guilty,  he  ought  to  be  removed,  and  did  then  and 
there  remove  him.    That  he  had  not  afterwards  been  elected, 
admitted,  sworn   in,  or  restored;    and  that,  for  these  rea- 
sons, they  could  not   restore  him,   or  cause    him    to  be 
restored. 

In  die  case  of  Luther,  the  return  was,  in  every  material 
part,  exactly  like  that  in  the  case  of  Fane.  The  validity  of 
the  return  in  the  case  of  Luther,  was  argued  before  that  in  the 
case  of  Fane,  (Lord  Mansfield  being,  I  believe,  absent,) 
by  Rooke  and  Lawrence  (o) ;  but  I  was  not  in  court.  Af- 
terwards die  case  of  Fane  was  argued  by  the  same  gentlemen, 
on  this  day. 

Rooke,  against  the  sufficiency  of  the  return, — I  shall 
make  three  objections  to  this  return.     1.  Because  it  does  not 

state 
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?tate  that  the  meeting  which  disfranchised  Fane  was  held  by      1779. ' 
any  right  or  custom.    2.  It  does  not  aver  that  the  corporation 
at  large  had  an  authority  to  disfranchise.      3.  It  does  not 
state  that  they  had  a  right  to  disfranchise  for  the  reasons  for 
which    they    have    removed   the  prosecutor. — 1.  It  is    not 
stated    that  the  meeting,    when  the    disfranchisement  was 
pronounced,  was  held  by  custom  or  charter ;  and  one,  or  the 
other,  is  necessary  to  warrant  a  mayor  in  calling  a  corporate 
assembly.       In  the  case  of  the  King  v.  Richardson  (p),  a 
custom  to  hold  the  meeting  was  alledged  in  the  plea  to  the 
quo  warranto,  although  pleas  do  not  require  so  great  cer- 
tainty as  returns.      Unless  it  can  be  stated  as  general  law,  * 
that  a  mayor  can  call  corporate  assemblies  at  his  pleasure, 
this  meeting  was  not  legal.— 2.  The   right  iu  the  corpora- 
ton  at  large  to  disfranchise  their  members,  is  not  averred. 
The  return  may  be  all  true,  and  yet  the  prosecutor  may  have 
been  unjustly  removed.      This  deprives  him  of  any  remedy, 
by  traverse  or  action.     The  same  strictness  is  required,  and 
the  same  principles  govern  in  returns  to  writs  of  mandamus, 
as  in  indictments,  or  returns  to  writs  of  habeas  corpus ;  Rex 
▼.  Hutchinson  Mayor  of  Carlisle  (q),  where  it  is  said  on 
the  margin  (r),  that  returns  to  mandamuses  require  even 
greater    certainty  than  indictments,  because  they  cannot  be 
traversed,  (that  is,  at  common  law.)      Now,  in  the  case  of 
indictments,  they  are  bad  wherever  all  the  facts  stated  may  be 
true,    and  yet  the  party  innocent ;   2  Haxck.  PL  Cr.  c.  25.  § 
57.  &  $  119.  123.  126.  where  it  is  laid  down,  that  the  cap- 
tion of  an  indictment  must  shew,  that  the  indictment  was 
taken    before    competent  jurisdiction,    and  that   the  jurors 
had    authority  to  hud  it.       In   returns  to   Wits  of  habeas      [  154  ] 
corpus,     an    express     and    certain    cause    of   commitment 
must    be    set    forth,    for    the    court     will     intend     every 
thing  against  the  person  making  the  return ;  Deyton's  Case 
(r)>  and  1   S*lk.  350.  5  Mod.  83.      But  it  will   be  said, 
that  a  power  of  amotion  is  incident  to  every  corporation,  and 
therefore  it  need  not  be  stated.      What  is  meant  by  incident? 
If  it  means,  that  it  necessarily  belongs  to  the  corporation  at 
large,  I  deny  it.     In  Lord  Coke's  time,  it  was  held,  that  a 
corporation  had  not  the  power  of  amotion,  unless  by  custom 
or  charter.     However,  that  doctrine  has  been  over-ruled  since, 
in  Lord  Bructfs  Case  (s),  and  in  the  King  v.  Richardson  (t), 
and  I  admit  that  corporations  have  a  power  to  disfranchise. 
But  custom,  charters,  or  by-laws  may  restrain  that  power  to 
a/wrf.  .If  they  are  silent,  it  is  vested  in  the  whole  body. 
Toe  question,  therefore,  comes  to  be,  how  far  it  is  necessary 

to 
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1779.      to  state  legal  presumptions.     Uiey  only  stand,  till  ihexoc* 
Vjr-y-  jf      trary  is  proved.    If  it  i*  competent  to  encounter  such  legal  pre- 
The  Kino     »*unptions,aieturaoughtto  state  soira^ 
tgainst        opposite  party  to  contradict  what  the  general  presumption  would 
Lyms        establish. .   But,  on  this  record,  it  is  impossible  for  us  to  deny 
lUuis.       the  right  in  the  body  at  large.    It  ought  to  have  been  ex* 
pressly  alledged.    In  indictments  for  not  repairing  higbwaya 
or  bridges,  although  the  inhabitants  at  large  are  bound,  at 
common  law,  to  repair,  yet  it  is  always  charged  that  they  are 
liable,  to  let  in  a  plea  that  they  are  not,  but  that  particular 
persons  are.— (Buller,  Justice,—"  You   cannot  traverse 
"  that  averment  in  the  indictment.")— This  case  must  be  con- 
sidered as  independent  of  the  statute  of  Queen  Ajme(u), 
for  that  act  was  intended  solely  for  the  benefit  of  persons 
Suing  out  writs  of  mandamus,  and  not  to  take  away  the  strict- 
ness   which  the  common  law  required  hi  returns;   Rex  v. 
Mayor  of  Lynn  (v),  and  2  Burr*  753.  741 ;  and  the  cer- 
tainty necessary  at  common  law  is  established  by  BaggTs  Can 
(w),  in  Rex  v.  Clapham,  (y),  and  in  iter  v.  Mayor  of  Abing- 
don (z).  As  to  precedents,  there  is  not  one  which  does  not  aver 
a  right  to  disfranchise,  except  that  in  Baggs  Case,  and  it  has 
never  been  said  that  the  return  in  that  case  could  be  supported. 
No  inconvenience  can  arise  from  obliging  the  party  to  puUhis 
right  on  the  record,  whereas  there  win  be  great  inconvenience 
the  other  way,  as  it  will  enable  a  mayor  to  throw  the  whole 
f     55  ]       corporation  into  confusion,  without  any  danger  to  himself. — 
S.  Supposing  the  power  of  amotion  to  be  in  the  corporation 
at  large,  they  have  not  shewn  a  right  to  disfranchise  for  the 
cause  for  which  this  prosecutor  has  been  removed.    They  do 
not  state  that  they  ever  gave  him  notice  to  come  in  and  reside* 
They  only  say,   that   he    was   nort-resident;    at   and  since 
the  time  of  his  election,  but  no  instance  of  any  particular 
absence  is  specified.    On  this  point,  I  must  rely  on  the  prin- 
ciples laid  down  by  your  Lordship,  in  the  cases  of  Rex  r. 
Richardson  (a),  and  Rex  v.  The  Mayor  of  Liverpool  (b). 
It  is  charged,  generally,  that  Fane  wilfully  absented  himself, 
but  no  particular  instance  of  disobedience  to  any  summons  to 
attend  is  set  out,  which  ought  to  have  been  done,  according 
to  the  doctrine  in  Rex  v.  The  Mayor  ofDoncaster  (c),  and  in 
The  City  of  Exeter  v.  Glyde  (d). 

v  Lawrence,  for  the  defendants,— 1.  If  the  corporation  had  a 

power 

j»  9  Ann.  c.  20.  (a)  1  Burr.  540. 

f»  H.  1 1  G.  2.  Andr.  105.  (b)  H.  32  Geo.  2.   2  Burr.  731. 
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power  to  amove,  and  yet  could  not  assemble  for  that  purpose,      1779. 
flat  power  would  be  rogatory.    In  the  case  of  The  King  v.      u_yw 
Richardson,  the  ground  of  amotion  was  non-attendance  at    The  Kixe 
corporate  meetings,  and,  therefore,  it  was  necessary  to  state      against 
the  right  to  hold  those  meetings*— 4.  In  all  die  former  cases,       Lym* 
they  ham  founded  die  right  on  charter  or  custom.     This  is      Regis. 
the  first  m  which  the  power  to  remove  as  incident  to  the  cor- 
poration at  faufe  has  been  relied  upon,  and,  therefore,  it  is 
not  to  be  judged  of  strictly  by  former  precedents.     But  that 
flch  a  power  is,  at  common  law,  incidental  to  every  corpo- 
ntkm,  is  clearly  established  by  Lord  Bruce  $  Case,  and  by 
that  of  the  Kingv.  Richardson.     Every  common-law  right 
affl  be  taken  notice  of  by  the  court    The  business  of  plead* 
■gjs  to  set  forth,  the  facta,  not  to  draw  inferences  of  law. 
Certainty  to  a  common  intent  is  all  that  is  required  in  returns, 
nd  thai  not  as  has  been  argued,  to  enable  the  other  party  to* 
bra^g  an  action  for  a  false  return,  but  for  the  information  of 
the  court,  as  was  held  in  Rexv.  The  Mayor  of  Abingdon  (e). 
This  is  resembled  to  cases  of  indictments  and  returns  to  writs 
st  habeas  corpus.     But,  as  to  indictments,  the  record  must 
•hew,  before  whom  they  were  found,  and  by  what  jury  tried, 
because  those  are  facto;   but  it  is  never  set  forth,  that  the 
pod  iurv  had  power  to  find  die  indictment,  or  that  the 
judge  had  authority  to  try  it,  because  those  conclusions  in 
law  are  made  by  die  court.     So,  in  returns  to  writs  of  habeas     [159] 
corpm,  if  the  power  of  commitment  is  at  common  law,  it  is 
never  stated  in  the  return.     Thus,  in  the  case  of  Crosby 
Lord  Mayor  of  London  (f),  die  power  of  the  Speaker  of 
die  House  of  Commons  was  not  alledged.    In  an  indictment 
against  a  gaoler,  for  an  escape,  there  is  no  occasion  to  aver, 
that  he  was  bound  by  the  duty  of  his  office  not  to  suffer  his 
prisoner  to  his  escape.     So,  in  an  indictment  for  not  ptr- 
forming  .statute-labour  on  the  high-ways,  the  authority  of  die 
overseers  to  *Ppomt  the  work  need  not  be  alledged;  Rexy. 
ftydHf)*  The  reason  why,  in  an  indictment  for  not  repair- 
jng  a  road,  it  is  stated,  that  die  inhabitants  ought  to  repair, 
is  to  give  an  opportunity  of  introducing  the  naibe  or  descrip- 
tion of  the  defendants,  for  die  purpose  of  shewiug  who  are 
the   offenders;   but,  if  that  were  none  in  any  other  way,  it 
would  be  sufficient.     It  is  not  necessary  to  follow  the  com- 
mon form  of  words.    Indictments  for  perjury  are  the  only 
instances   in    which  a  legal  authority  is  usually  set   forth. 
But  that  has  only  been  the  practice  since  the  statute  of  23 
Geo.  2.(g).    The  precedents  before  that  period,  do  not  con- 
tain such  an  averment;  Co.  Ent.  363.  368.  Tremayne  136. 

144. 
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144.  147.  157.    It  it  said,  that  whatever  was  necessary  W 
be  stated  before  the  statute  of  Queen  Anne,  is  still  necessary. 
This  I  admit.    But  then  ail  die  precedents  of  returns  before 
that  statute,  were  also  prior  to  Lord  Bruce* s  Case,  when 
the  general  power  of  corporations  at  large  was  first  settled, 
and  till  then,  it  was  thought  necessary  to  state  the  power,  it 
not  being  considered  as  incidental.    It  is  said,  the  facts  here 
aHedged  may  be  all  true,  ami  yet  the  party  unjustly  removed, 
and  that  he  will  have  no  remedy.      But,  if  the  corporation 
have  not  the  power  of  amotion,  he  still  remains  a  capital 
burgess.    If  the  right  were  not  in  die  corporation  at  huge,  he 
might  have  suggested  in  his  writ,  that  it  was  in  a  select  part, 
and  that  he  had  been  amoved  by  the  whole  body,  and  then 
the  return  must  have  denied  the  right  to  be  in  the  select 
part.     As  the  snggeston  of  false  facts  is  a  ground  for  an 
action,  so  is  the  suppression  of  true  facts.      Thus,  suppose 
there  were  two  charters,  one  giving,  (with  other  privileges,) 
a  power  of  amotion  to  a  select  part  of  a  corporation,  another 
of  a  later  date,  confirming  die  other  as  to  every  thing  else, 
but  restoring  the  right  of  amotion  to  the  body  at  large.     If 
(  1 57  ]       a  mandamus,  in  such  a  case,  were  to  state  a  removal  by  the 
select  part,  and  the  return  were  to  set  forth  the  ol<}  charter 
only,  all  the  facts  in  that  return  would  be  true,  yet  certainly 
an  action  on  the  case  might  be  maintained  for  the  deceit. — 3*  A 
stronger  case  of  wilful  absence  cannot  be  stated,  for  the 
prosecutor  is  alledged  never  to  have  resided  since  his  election. 
In  Richardson's  case,  the  offence  was  the  non-attendance  at 
particular  courts,  of  which  he  might  not  have  had  notice ;  and, 
therefore,  it  was  necessary  to  set  forth  that  due  notice  had 
been  given      But  I  conceive  that,  by  law,   a  capital  bur- 
gess is  obliged  to  reside,  and  that  in  such  case,  non-residence, 
without  any  summons  to  attend,  is  a  forfeiture.     In  Lord 
Shrewsburi/a  Case  (A),  it  is  held,  that,  where  an  office  con- 
cerns the  administration  of  justice,  the  officer  is  liable  to 
forfeiture  for  non-attendance,  or  non-user,  and  that  he  is 
bound  to  attend  without  any  demand  or  request.    In  Glyde's 
Case  (*),  non-residence  is  stated  to  be  a  forfeiture  of  the 
office  of  alderman.      In  Vaughan  v.  Lewis  (jk),  Lord  Holt 
says,  that  a  clause  m  a  particular  charter,  making  non-resi- 
dence a  forfeiture,  was  only  declaratory  of  the  common  law, 
for  that  non-residence  was,  by  law,  good  cause  to  remove  a 
member  of  a  corporation  (/)  [<33*  1].     In  the  case  of  the 

The 


(h)  T.  8  Jac.  1.  9  Co.  50. 

(i)  4  Mod  36. 

(k)  £.  4  W.  $  M.  CartL  227- 

(I)  Ibid.  22$. 

[<3^  1]  But  non -residence,  though 
a  good  cause  of  removal,  docs  not  ip- 
so facto  y  determine  the  office,  but  there 


must  be  a  judgment  of  amotion  pro- 
nounced by  the  corporation,  before  an 
information  in  the  nature  of  quo  toar- 
ranto  will  lie.  Vaughan  v.  Lewis,  and 
Rex  v.  Heaven.  M.  29  Gto.  3.  2 
Term  Rep.  772. 
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The  King  v.  The  Corporation  of  Weils  (m)f  a  determined      1779 
neglect,  or  wilful  refusal,  is  held  to  be  a  ground  of  forfeiture,      ^    _     *, 
and  non-residence  is  the  most  glaring  neglect  of  any ;  and,  in    ^e  ]^IMa 
the  case  of  The  Queen  v.  Truebody  (n),  it  was  expressly  de-      against 
ckled,  that,  if  a  capital  burgess  quite  leaves  die  borough,  and       Lyme 
goes  and  resides  in  another  place,  it  is  a  sufficient  ground  for      Regis. 
toning  him  out,  and  that  there  is  no  need  of  summoning  him 
before  he  is  removed,  because  he  has  abdicated  die  borough 
[3>-  2].     But,  if  this  return  were  bad,  the  court  would  not 
grant  a  peremptory  mandamus,  when  it  appears  that  the  pro- 
secutor lias  deserted  the  corporation ;  Rex  v.  The  Mayor  of 
Newcastle,  cited  in  Rex  v.  Richardson  (0). 

Lord  Mansfield,— The  only  question  is,  Whether, 
taking  the  law  as  clearly  established,  tliat  the  power  of  a- 
motion  is  incident  to  a  corporation,  this  would  have  been  a 
sufficient  return  before  the  statute  of  Queen  Anne ;  for  I  take 
it  to  be  settled,  that  the  same  certainty  is  required  now,  as 
before  that  statute,  though  I  think  at  first  it  might  have  been 
otherwise  determined,  because  the  reason  was  not  the  same, 
'lie  great  objection  made  to  this  return  is,  that  the  defendants 
have  not  set  out,  that  the  body  at  large  has  the  power.  They .  [  158  ] 
have  set  out  the  charter,  and  we  must  take  it  to  be  as  stated, 
and  there  is  no  special  power  thereby  given  either  to  the  whole 
body,  or  any  select  part,  in  such  a  case,  the  charter  making 
them  a  corporation,  the  law  implies  the  right  to  remove  to  be 
in  the  whole  body  [f  1].  The  charter  leaves  it  to  the  rule 
of  law.  It  is  said,  there  may  be  some  other  charter  or  bye- 
law  to  the  contrary.  But  is  it  necessary  to  state  every  possible 
negative,— as,  that  there  is  no  other  charter, — no  bye-law, 
be.  ?  1  think  it  is  not.  If  there  were  another  charter  or  bve- 
Uw  restraining  the  power,  and  that  were  not  set  out,  can 
there  be  a  doubt  but  au  action  would  lie  ?  That  would  be 
misleading  the  court.  Wherever  there  is  a  suppression  of 
truth,  and  the  party  is  thereby  injured,  he  may  maintain  an 
action.  As  to  the  cause  of  removal,  it  is  set  out  in  express 
words, .viz.  a  general  non-residence.  But,  if  the  corpora- 
tion has  the  power  to  remove,  they  must  have  power  to 
hold  a  meeting  for  that  purpose,  and  that,  being  ipcident  to 

the 


(»)  H.7  Geo.  3.     4  Burr.  1999.        bury,  T.  8  Geo.  2.  Cases  Temp.  Lord 
(*)  E.  5  Ann.     2  Ld.  Raym.  1275.      Hardw.  147-  151. 
[<G>  2]  Rex  v.  Mayor  of  Shrews-        (0)  1  Burr.  530.  534. 


[p  1]  So  in  an  action  upon  a  bye- 
law  made  by  the  whole  body,  it  is  not 
necessary  to  state  their  power  of 
making  bye-laws : — "  It  is  incident  to 
cwy  corporation,  either  by  the  body 


"  at  large,  or  by  a  select  part ;  and 
"  it  is  in  the  latter  case  only,  that  the  ' 
"  power  need  be  shewn."     Company  of 
Feltmakersv.  Davis,  1  B  %  P.  .98. 
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1779,  (he  other;  need  not  be  set  cat  It  is  not  true  that  you  ate 
to  presume  every  thing  against  a  return*  You  are  not  to  pre- 
sume for  or  against  it. 

SILLK8,  and  AsHHtfRST,  Justices,  of  the  same  opinion. 
ullrr,  Justice* — I  will  take  the  first  and  third  objec- 
tions together;  and,  with  regard  to  them,  1  think  that  a  ge- 
neral non-residence  being  expressly  stated  as  the  ground,  of 
amotion,  it  was  not  necessary  to  give  notice  to  come  and  re- 
side ;  for,  if  a  member  of  a  corporation  ought,  by  his  office, 
to  reside,  he  is  bound  to  know  the  law ;  and,  where  there  is 
a  right  to  remove,  there  must  be  a  right  to  assemble  for  that 
purpose.    As  to  the  great  question;  Whether  it  was  necessary 
to  state  that  the  power  of  amotion  was  in  the  body  at  large  ? 
it  has  been  admitted,  that  it  is,  by  law,  incident  to  the  whole 
body,  if  not  restrained,  by  an  express  grant,  to  a  select  pact. 
It  is  also  admitted,  that,  if  it  had  been  stated,  it  would  not 
have  been  necessary  to  prove  it.    But  it  is  insisted,  that  this 
return  may  be  true  in  every  thing,  and  yet  the  party  be  en- 
titled to  be  restored,  and  that  he  has  no  opportunity  of  tra- 
versing the  right,  or  bringing  an  action  for  a  false  return*    I 
agree  that,  in  these  returns,  the  same  certainty  is  requited  as 
in  indictments,  or  returns  to  writs  of  habeas  corpus.    Lord 
Coke  has  distinguished  certainty  in  pleading  into  three  sort* 
PS>]  [f  53];  1.  Certainty  to  a  common  intent,  which  is  suf- 
ficient in  a  plea  in  bar ;  2.  Certainty  to  a  certain  intent  in  ge- 
neral, as  in  counts,  replications,  %c.  and  so  in  indictments  ; 
3.  To  a  certain  intent  m  every  particular,  which  is  necessary 
in  estoppels.    The  second  of  those  easts  is  all  that  is  requisite 
here,  and  I  take  it  to  mean,  what,  upon  a  Air  and  reasonable- 
construction,  may  he  called  certain,  without  recurring  to  pot- 
siblt  facts,  which  do  not  appear.    Before  the  cases  of  Lord 
Bruce  and  Richardson,  it  was  thought  necessary,  to  state 
the  power  to  be  in  the  corporation  at  large,  because  it  was  not 
then  considered  as  incident  to  them.    It  is  one  of  the  first 
principles  of  pleading,  that  you  have  only  occasion  to  state 
facts;  which  mast  be  done,  for  the  purpose  of  informing  the 
court,  whose  duty  it  is  to  declare  the  law  arising  upon  those 
facts,  and  to  apprize  the  opposite  party  offrhat  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  to  answer  or  tra- 
verse it.    It  is  now  settled  to  be  matter  of  law,  that^  primA 
facie,  the  power  of  amotion  is  in  the  body  at  large.    *femg 

matter 


[159] 


r<3>]  Co.  If*f7.r303.  c. 

[f  53]  For  an  explanation  of  the 
different  sorts  of  certainty,  vide  the 
judgment  delivered  by  Dc  Grey,  Chief 


Justice,  in  the  case  of  Ret  t>.  Home 
in  Dom.  Proc.  11  May¥ -IS  Geo.  3. 
Gawp.  672.  6*82. 
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fofkw,ftisnottmrereabfe[r£].  Bat  the  present  pro*      1779. 
secutor  may  now  rtpfy,  that  the  power  is  not  according  to  the       ^   ^^ 
general  law  in  this  case,  but  in  a  select  body,  which  may    The  Kivo 
then  be  tried  by  a  jury.    If  the  return  be  certain  on  the  lace      against 
k  of  it,  that  is  sufficient,  and  the  court  cannot  intend  facts  in-       Lym* 
consistent  with  it,  for  the  purpose  of  making  it  bad.  We  must       Rifoia, 
consider  tjie  charter  as  truly  stated,  because  nothing  appears 
to  contradict  rk;  and,  if  so,  the  law  says,  that,  by  such  a 
rharter,  the  corporation  at  large  haye  the  power  of  amotion. 
If  presumptions  were  to  be  allowed,  certainty  in  every  parti- 
cular would  be  necessary,  and  no  man  could  draw  a  valid  and 


fuffibeot  return.  If  the  power  of  amotion  is,  in  this  place, 
in  a  select  part,  and  the  present  return  is  bad  on  that  account, 
1  am  clear  that  an  action  will  lie.  I  say,  if  it  is  bed  on  that 
account,  because  it  does  not  necessarily  follow  that  it  is  bad. 
The  contrary  was  held  in  Braithwaite's  due(p),  which  was 
recognized  to  be  law  by  this  court  not  many  years  ago,  in  e 
case  from  the  borough  of  Leicester.  Braitkwaitt*  Case  also 
proves,  1.  That,  although  a  return  be  true  in  words,  yet,  if 
it  is  false  in  Substance,  an  action  will  lie,  and,  £,  lW  pre- 
sumption  and  intendment,  as  far  as  they  go,  must  be  in  fa- 
vour of  returns,  not  against  them.  If,  in  dns  borough,  the 
power  is  given  to  a  select  part,  by  the  charter  or  otherwise,  the 
court  is  imposed  upon,  and  the  prosecutor  injured;  and  it 
would  be  a  very  proper  subject  for  an  action. 

The  court  pronounced  judgment  in  favour  of  the  retting  [  160  ] 
both  in  the  case  of  Framcu  fan*,  and  in  that  of  Luther ; 
Wt,  upon  the  suggestion  of  die  Solicitor  General,  thai  ano- 
ther objection,  which  was  afterwards  argued  in  the  case  of 
Ankmr  Raymond,  applied  also  to  these  two,  (as  well  as  to 
several  others,)  aaey  were  all  left  open  to  t)a?  opinion  of  the 
court  upon  that  objection  (q). 

(f)  E.  21  Car.  2.    1  VttUr.  19.  (q)  Infra,  p.  182.  Note  1*. 


f»]  2  For  this  reason,  where  the  facts;  and  if  it  states  only  that  "A 

mnt  states  facts,  and  draws  the  .con-  "  was  not  duly  elected,"  it  is  argu- 

ctasiou    that  A.  was   duly  elected,  mentfitive  and  had.     R.  v.  Mayor,  $c. 

#pe  return  should  traverse  some  of  the  of  York,  5.  T.  ft.  70. 
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Saturday,  1st 
May.    * 

On  a  c/neral 
pica  of  bank- 
ruptcy under  5 
tieo.  2.  c.  30. 
the  p.amt  iff  may 
give  the  condi- 
tion of  the  bond 
on  which  tins  ac- 
tion is  brought 
in  rcidente  to 
shew  that  he  is 
not  barred  by 
the  certificate.— 
If  a  bond  by  a 
principal  and 
surety  has  not 
been  forfeited 
before  the  bank- 
ruptcy of  the 
surety,  the  debt 
cannot  be 
croved  under 
his  commission, 
and  he  may  be 
tued  upon  it, 
after  he  has  ob- 
tained his  certi- 
ficate. 


[    Ift] 


Alsop   and  another  against  Price. 

HHHIS  was  a  special  case  reserved  for  the  opinion  of  the 
-*■    court — The  action,  which  was  debt  upon  a  bond,  was 
tried  before  Duller,  Justice,  at  Guildhall,  at  the  Sittings 
•after  Hilary  Term,  19  Geo.  3. 

The  declaration  stated,  That  the  defendant,  on  the  17th 
of  June  1773,  by  his  writing  obligatory,  acknowledged  him- 
self to  be  bound  unto  William  Nas/i,  in  his  lifetime,  by  the 
description  of.  the  Lord  Mayor  of  the  Cky  of  London,  Sir 
Robert  Ladbroke,  in  his  lifetime,  and  Robert  J  hop,  Esq. 
(one  of  the  plaintiffs,)  by  the  description  of  the  two  senior 
Aldermen  of  the  said  city,  Sir  James  Eyre,  Knight,  the 
other  plaintiff,  by  the  description  of  the  Recorder  of  the  said 
city,  Sir  Stephen  Theodore  Janssen,  Bart,  in  his  lifetime, 
by  the  description  of  the  Chamberlain  of  the  said  city,  hi 
<£200,  to  be  paid  to  the  said  obligees,  when  die  defendant 
should  be  thereunto  requested,  and  that,  though  often  re- 

auested,  he  had  not  paid  the  same,  or  any  part  thereof,  to 
ie  said  obligees,  or  any  of  them,  in  (be  lifetime  of  Nash, 
Ladbroke,  and  Janssen,  nor  to  die  plaintiffs,  or  either  of 
them,  since  the  death  of  die  said  Nash,  Ladbroke,  and  Jans- 
sen.— To  this  declaration  the  defendant  pleaded,  generally, 
that,  after  making  the  bond,  and  before  die  action  brought, 
he  became  a  bankrupt,  within  the  meaning  of  the  statutes 
made  against  bankrupts,  or  one  of  them,  and  that  the  cause 
of  action  acnied  before  the  time  when  he  so  became  a  bank-* 
rupt ;  and  concluded  to  the  country. 

The  case  stated,  that  a  commission  of  bankruptcy  issued 
against  the  defendant  on  the  5th  of  September  1776,  and 
that  he  afterwards  obtained  his  certificate,  which  was  allowed 
by  the  Chancellor  on  the  1st  of  May  1777.  It  then  set  forth 
the  bond  on  which  the  action  was  brought,  and  the  condition. 
The  bond  appeared  to  be  a  joint  and  several  bond  by  James 
Sage  Thomas  Laurence,  the  defendant  Price,  and  Benjamin 
Ivory.  The  condition  recited,  1.  That  Samuel  Wilson,  late 
of  liatton  Garden,  in  the  county  of  Middlesex,  Esq.  de- 
ceased, by  his  last  will  and  testament,  bearing  date  the  27th 
of  October  1776,  directed  that  his  executors  should  pay  the 
sum  of  <£20,000,  if  the  residue  of  his  estate  should  amount 
to  that  sum,  or,  if  not,  the  amount  of  such  residue,  to  the 
Chamberlain  of  London,  for  the  time  being,  to  whom,  toge- 
ther with  the  Lord  Mayor,  the  two  senior  Aldermen,  and  the 
Recorder,  for  the  time  being,  he  committed  the  management 
thereof,  for  the  use  and  intent,  that  the  said  ,£20,000,  or  the 

amount 
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amount  of  such  residue,  should  be  a  perpetual  fund,  to  be  1779. 
Jent  to  young  men  who  have  set  up  one  year,  or  not  ^^^ 
more  than  two,  in  some  trade  or  manufacture,  in  the  city  of  Alsop 
London,  or  within  Jhree  miles  thereof,  and  who  could  give  against 
satisfactory  security  for  the  repayment  of  the  money  so  to  be  Pjucs. 
lent  to  them ;  and  fab  will  was,  that  no  more  than  .£300,  nor 
less  than  «£l00,  should  be  lent  to  any  person  or  persons  in 
copartnership,  nor  for  any  longer  term  than  five  years,  and 
that  every  person,  to  whom  any  of  the  said  money  should  be 
so  lent,  should,  for  the  first  year,  pay  1  per  cent,  and,  for 
the  remainder  of  the  time  while  he  should  keep  the  principal, 
2  per  cent,  per  annum;  and  that  the  borrower  should  pay 
the  interest  half-yearly  to  the  said  Chamberlain  of  London, 
under  certain  limitations  and  restrictions  therein  particularly 
mentioned.  £•  That  Brass  Crosby,  Esq  the  late  Lord  Mayor, 
Sir  Robert  Ladbroke,  Knight,  and  Robert  Alsop,  Esq.  the 
late  and  then  two  senior  Aldermen,  James  Eyre,  Esq.  die 
late  and  then  Recorder,  and  Sir  Stephen  Theodore  Janssen, 
Bart,  the  late  and  then  Chamberlain,  having  accepted  of  the 
trusts  so  reposed  in  them,  the  executors  had,  some  time  be- 
fore, paid  to  the  said  Sir  Stephen  Theodore  Janssen,  out  of  the 
assets  of  the  testator,  then  come  to  their  hands,  «£  10,000,  in 
part  of  the  .£'20,000,  which  sum  of  «£  10,000  had  since  been 
applied  and  disposed  of  according  to  the  uses  and  directions 
in  the  said  will.  3  That  the  executors  had  paid,  out  of  assets 
of  the  testator,  since  come  to  their  hands,  the  further  sum  of 
«£lO,000.  4.  That  the  said  James  Sage  Thomas  Lawrence, 
<the  borrower,  and  first  obligee  in  the  bond,)  who  had  been 
set  up  fifteen  months  in  the  trade  of  a  watch-case  maker,  in 
the  parish  of  St.  John  Clerkemce/f,  in  the  county  of  Middle- 
sex,  had  applied  to  the  trustees,  for  the  loan  of  £  100,  part  of 
tiie  remainder  of  the  said  trust-money,  for  the  time,  and  upon  ' 

the  terms,  in  the  said  will  mentioned.  5  That  the  trustees,  [  1&2  ] 
being  satisfied,  from  the  best  information  they  could  obtain, 
that  the  said  James  Sage  Thomas  LaKrence  was,  according 
to  tlie  directions  and  meaning  of  the  will,  a  proper  and  de- 
serving person  to  have  the  benefit  of  part  of  the  said  trust- 
money,  liad,  that  day,  advanced  and  lent  him  <£l00,  part 
thereof,  for  the  term  of  five  years,  if  he  should  so  long  live, 
on  the  terms  and  conditions  in  the  said  will  recited,  and 
therein  after  limited  and  appointed.  The  condition  then  de- 
clared, that  the  bond  should  be  void,  if,  1.  the  said  James 
Sage  Thomas  Lawrence,  his  executors  and  administrators^ 
should  pay  the  interest,  (in  the  manner  above  mentioned ;) 
find  if,  2.  the  said  James  Sage  T/tomas  Lawrence,  his  exe- 
cutors or  administrators,  should,  within  twenty  days  after  the 
expiration  of  five  years,  in  case  he  should  so  long  live  and 
-  enjoy  the  benefit  of  the  loan,  repay,  or  cause  to  be  repaid, 
to  the  Chamberlain  of  the  city  for  the  time  being,*  ou  account 

of 
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1775       of  die  trust,  the  said  principal  ram  of  «£l00;  ahd  if,  9. 
~*      On  case  the  said  James  Sage  Thomas  Lawrence  should  die 
yfT^T      before  the  expiration  of  the  five  yean,)  his  executors  or  ad- 
against      ministrators  should,  within  three  months  after  his  death,  repay 
Price.       rae  prmupal  m  ^e  manner,  together  wim  all  interest  tint 
should  be  then  due ;  and  if,  4.  (m  case  the  said  James  Sage 
Thomas  Lawrence,  or  both  or  either  of  his  sureties,  within 
the  five  years,  or  before  the  principal  should  be  repaid,  should 
remove  from  their  then  present  or  future  place  of  abode,  or  in 
case  the  said  the  said  Thomas  Price  (the  defendant)  or  Benja- 
min Ivory,  or  either  of  them,  should,  within  the  time  afore- 
said, die,  or  become  bankrupt,  or  insolvent,  or  compound 
with  their  creditors,)  the  said  James  Sage  Thomas  Lawrence 
should,  within  a  month  after  such,  or  any,  or  either  of  such 
removals,  deaths,  insolvencies,  or  compositions,  give  notice 
thereof,  inwritinjg,to  the  clerk  of  the  trust  for  the  time  being, 
and  also,  if  required  so  to  do,  within  one  month  after  notice 
should  be  given  to  him  for  that  purpose,  by  the  said  clerk 
for  the  time  bang,  nominate  one  or  tws  other  good  and 
sufficient  surety  or  sureties,  to  be  approved  of  by  the  trustees 
for  the  time  being,  in  the  room  of  him  or  mem  so  removing, 
dying,  becoming  bankrupt,  or  insolvent,  or  compounding  his. 
or  their  debts,  and  should  also,  with  such  new  surety  or  sure- 
ties, enter  into  a  new  bond  to  the  trustees  for  the  time  being, 
and  so  toties  quotes* 

This  was  all  mat  was  stated  in  the  case ;  but  it  was  ad- 
mitted, at  the  trial,  on  the  argument,  that  the  bond  had  not 
[  163  ]      been  forfeited  by  the  breach  of  any  of  the  stipulations  in  the 
condition,  till  after  the  bankruptcy,  viz.  not  till  die  7th  of 
July  1777. 

Davenport,  for  the  plaintiffs. — Morgan  for  the  defendant. 
•—The  case  was  argued  on  Friday  the  50th  of  April. 

Two  questions  were  made.  1.  Whether  the  plaintiffs 
could  avail  themselves  of  the  condition,  as  they  had  not  pat 
it  upon  the  record  ?  2.  Whether,  if  they  could,  this  was  not 
such  a  debt  before  the  forfeiture,  as  might  have  been  proved 
under  the  commission  i  Cowper,  who  was  of  counsel  for  the 
defendant  at  the  trial,  had  objected  to  the  reading  of  the  bond 
and  condition  by  the  plaintiffs,  and  to  their  being  inserted  in 
the  case,  because  the  bond,  as  stated  in  the  declaration,  was 
admitted  by  the  plea,  and  not  put  in  issue.  Duller,  Jus- 
tice,  on  the  argument,  said,  that  he  had  thought  Cozcper  was 
right  in  his  objection,  but  that  he  had  permitted  mem  to  be 
stated  in  the  case,  from  deference  to  the  gentlemen,  (the  So- 
licitor General,  Dunning,  and  Davenport,)  who  were  of 
counsel  for  the  plaintiffs. 

Davenport,  on  the  part  of  the  plaintiffs,  argued  as  fol- 
lows :  1.  Wherever,  by  an  act  of  parliament,  a  defendant 
is  permitted  to  plead  generally,  and  give  the  special  matter  of 
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bo  defence  in  evidence,  the  privilege  h  reciprocal,  and  the 
plaintiff  may  also  give  all  special  matters  in  evidence,  which 
tend  to  support  his  demand.      Pleas  of  bankruptcy,  (such 
as  the  present,)  under  the  statute  of  &  Geo,  2.  (r),  always 
conclude  to  the  country.    This  is  die  settled  fonri,  which 
has  been  used  ever  since  the  passing  of  the  act ;  and  there 
a  no  example  of  such  a  plea  being  demurred  to  for  not 
concluding   with    a    verification.      This   being  die  proper      , 
conclusion  of  the  plea*  it  was  impossible  for  the  plaintiffs  to 
reply,  and  so  put  the  condition  on  the  record,  and  therefore 
die  only  method  in  which  they  could  shew  the  nature  of  the 
debt,  and  that  the  bond  was  not  absolute,  was  by  producing 
it  in  evidence.    In  the  case  of  Thornton  v.  Dallas  (s)  in- 
deed he  said  that  he  had,  to  a  plea  of  bankruptcy  jvhich 
concluded  to  the  country,  replied  tne  special  matter,  in  order 
to  put  the  question  in  the  cause  upon  die  record;  but  that, 
if  the  replication  had  been  demurred  to,  he  must  have  with- 
drawn it,  and  given  the  special  matter  in  evidence.  Before  the 
statute  of  5  Geo.  2.  the  case  was  otherwise*    The  defendant 
then  was  obliged  to  set  forth,  in  his  plea,  the  trading,  the  act  of 
bankruptcy*  the  petitioning  creditors  debt,  &fc.  as  was  deter- 
mined in  the  case  of  Tally  v.  Sparkes  (t),  and,  to  such  a  spe*     r  ]g4  i 
cial  plea,'  it  was  in  die  plaintiffs  power  to  reply  the  special 
■latter.     Besides,  in  the  cases  of  bankruptcy,  before  the  sta- 
tute, the  defendant,  in  an  action  on  a  bond,  could  not,  (as\ 
he  cannot  still  in,  any  other  instance,)  plead  any  matter  what- 
ever in  discharge  of  the  bond,  without  setting  forth  the  condi- 
tion.    By  this  means,  an  opportunity  was  given  to  the  plain- 
tiff to  avail  himself  of  the  condition,  and  it  can  never  have 
been  the  intention  of  the  statute  to  deprive  him  of  that  advan- 
tage, which  would  be  the  case  now,  if  he  could  not  give  it 
in  evidence,    ft.  As  to  the  merits,  this  is  not,  as  against  the 
sureties,  debitwn  in  prasenti,  solvendum  in  futttro.    It  was 
not  certain,  at  the  time  of  the  bankruptcy,  that  ever  the  de- 
fendant would  be  liable  to  the  debt.    It  is  not,  therefore, 
a  debt  within  the  statute  of  7  Geo.  1.  cap.  31.  which  only 
applies  to  cases  where  the  money  is  due  at  the  time  of  the 
bankruptcy,  although  not  payable  till  a  future  day.    That 
statute  directs  a  rebate  of  the  interest  for  the  interval  between 
the  actual  payment  of  the  dividend,  and  the  time  when  the 
payment  of  die  debt  should  have  been  made ;  but  what  re- 
bate  of  interest  could  have*  been  made  to  the  plaintiffs  in 
the  present  case  [8]? 

Morgan, 


(r)  c  30.  %7. 

(«)  Supra,  M.  19Gto.$.  p.  46\ 
(0  B.R.M.  ZGto.%.  $Ld. 
Vol..  I. 
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Raym.  1546.  1548.  2  S*r.86T. 

[8]  Tally  v.  Spaces  is  also  in  poiut 
for  the  piaintifi*  on  (his  second  head. 
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Morgan,  for  the  defendant,  insisted,  1.  That  the  plaintiff* 
had  undertaken  to  state  their  whole  ease  in  their  declaration, 
and,  if  they  had  thought  fit,  they  might  there  hare  set  forth 
the  condition  of  the  bond,  but  as  they  had  not  done  so,  it 
ought  to  be  considered  as  an  absolute  bond,  for  such  it  ap- 
peared to  be  from  the  declaration.    The  plea  admitted  the 
bond  to  be  such  as  the  plaintifis,  who  ought  to  know  their 
own  title,  had  set  forth,  and  only  asserted,  that  the  defendant 
had  become  a  bankrupt  subsequent  to  die  time  when  the 
cause  of  action  accrued.    Nothing  but  that  fact  was  in  issue, 
and  therefore  the  condition  ought  not  to  have  been  read;  for 
it  appeared*  upon  the  plaintinV  own  shewing,  that  the  debt 
was  due  immediately  on  the  execution  off  the  bond,  long  be- 
fore die  time  when  the  defendant  had  proved  that  he  had 
become  a  bankrupt.    £.  That  this  was  a  debt  which  certainly 
would  become  due  at  a  future  day,  and,  therefore,  within  the 
spirit  of  the  statute  of  7  Geo.  1.    That,  in  truth,  the  debt  was 
contracted,  and  completed,  at  the  tnoe  when  the  money  was 
advanced.    For  this  he  cited  Mccarty  v.  Barrow  (u)  pX?]. 
f  165  1      H*  ^ao  cited  Ex  parte  Caswell,  before  Lord  King  (v),  Ex 
parte  Greenway  (w),  Ex  parte  Groome  (x),  and  Ex  parte 
Micheli  (y),   before  Lord  Hardwicke,  and  Swaine  v.  De 
Mattos  (z),  [9]. 

Davenport,  ■  in  reply,  insisted,  That  it  was  not  incumbent 
ou  the  plaintiffs  to  state  the  condition  In  the  declaration ; 
they  might  not  know  that  the  defendant  had  been  a  bankrupt, 
nor,  if  they  did,  that  he  would  avail  himself  of  that  defence. 
It  would  be  a  singular  hardship  if  it  were  required  of  them' 

to 


ru)  B.R.E.6Geo.2.  2 Str.  949. 
3  WiL  \6.    Supra,  p.  55.  Note  [f  28]. 

[<»"]  Vide  Brooke*  v.  Ltoyd.B.  R.  M. 
26  Geo.  3.     1  Term.  Rep.  17  [»  1]. 

(v)  M.  1728.     2  P.  IV.  497. 

(w)  1740.     1  Atk.  113. 

(x)  1744,  ibid.  115. 

(y)  1751,  1752,  ibid.  120,  121. 

(z)  T.  17  Geo.  2.  at  Guildhall,  be- 
fore Lee,  Ch.  Justice. 

[9]  The  point  ruled  \n  the  case  of 
Swaine  v.  De  Mattos,  was  only,  that 


bonds,  payable  at  a  future  day,  are 
within  the  statute  of  7  Geo.  1.  though 
not  given  for  goods  sold  by  traders. 
The  four  cases  in  Chancery  cited  by 
1  Morgan,  all  go  to  establish  the  point 
insisted  on  by  the  plaintiffs  in  this 
present  case,  viz.  that  a  debt  which 
may  perhaps  never  become  duo  from 
•  the  bankrupt,  cannot  be  proved  under 
his  commission,  and,  of  course,  is  not 
discharged  by  his  certificate. 


[f  l]  The  case  of  Brookes  v.  Lloyd 
appears  inconsistent  with  the  present 
case.  There  the  two  defendants  were 
principal  and  surety  in  a  bond,  con* 
ditiened  to  pay  money  by  instalments, 


and  the  court  'held  that  the  bond 
might  have  been  proved  under  a  bank- 
rupt commission  of  the  surety,  issued 
before  the  ant  default  in  payment* 
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to  foresee,  and  answer  by  anticipation,  every  possible  defence       1 779. 
that  might  be  set  up ,  f  10}.  ^vw 

Duller,  Justice,  having  asked,  whether  there  was  any  in- 
stance, which  had  come  before  the  court,  where  the  plaintiff 
had  been  permitted  to  set  forth  the  condition  of  a  bond  in 
bis  replication,  Davenport  said,  it  was  done  in  the  case  of 
Webster  v.  Bannister  (a),  [1 1]. 

The  Solicitor-General  mentioned  a  case  of  Pattison  v. 
Banks [\2\  at  the  Assizes  at  Carlide,  before  Ashhurst, 
Justice,  in  which,  he  said,  the  pleadings  were  similar  to  those 
in  the  present  case ;  that,  the  certificate  having  been  pro- 
duced, and  the  bankruptcy  appearing  to  have  been  long 
nhtequent  to  the  date  of  the  boud,  he  offered  the  con- 
dWwt  in  evidence;  thai  this  was  objected  to;  but  that, 
after  some  argument,  the  Judge  admitted  it ;  and  that  a  case 
*as  afterwards  stated  for  the  opinion  of  this  court,  which 
w*s  argued  in  H.  17  Geo.  3.  but  that  this  point  was  not  re- 
amed [f  54]. 

The  court  took  time  to  consider;  and,  this  day,  Lord 
Mansfield  delivered  their  opinion,  as  follows : 

Lord  Mansfield, — We  are  all  of  opinion,  that  the  plea 
given  by  the  statute  opens  the  whole  merits  of  the  question 
in  evidence  on  both  sides;  and,  on  die  merits,  we  tfiink  that 
this  was  not  a  debt  which  could  have  been  proved  under  the 
commission  ;  for  the  defendant  was  not  originally  the  debtor. 
It  was  not  a  debt  to  be  paid  by  him  in  futuro,  at  all  events, 
but  depended  on  the  acts  of  the  principal,  viz.  whether  he 

did 


[10]  Iii  Tally  v.  Sparks  the  con- 
dition was  set  forth  in  the  declaration, 
and,  in  the  case  Ex  parte  Cornell* 
Lord  King  is  stated  to  have  said, 
"  The  certificate  will  not  bar,  if  the 
"  obligee  is  careful  in  declaring  upon 
"  his  bond ;  indeed  if  the  party  de- 
"  dared  upon  the  bond  only  he  shall 
"  be  barred :  Seats  if  he  sets  forth  as 
"  well  the  condition,  as  the  bond  in 
44  the  declaration,  for  then  it  must 
"  appear  that  the  cause  of  action  did 
"  not  accrue  at  the  time  of  the 
,4  obligor's  becoming  £r  bankrupt "  2 
P-W.  499-  However  this  was  only  an 
tbiter  opinion. 

(a)  Infra,  E.  20  Geo.  3.  5th  il%, 
1780,  p.  393. 

[11]  That  case  came  on  in  court  in 
M.  19  Geo.  3.  but  I  have  postponed 
the  report  of  it  to  E.  20  Geo.  3.  be- 
cause the  last  proceedings  in  court 
were  in  that  term*    The  plea  was  a 

N 


discharge  under  the  insolvent  debtor/ 
act,  and  it  concluded  with  a  verifka- 
Hon. 

[12]  The  principal  question  made 
in  that  case  was,  whether  bonds  not 
granted  for  the  price  of  goods,  art 
within  the  statute  of  7  Geo.  1.  c.  31.  f 
when  the  court  decided  that  they  aie> 
Swaine  v.  De  Mattos  was  cited,  ante9 
n.  9-  and,  being  said  by  CAombre,  (for 
the  plaintiff,)  U>  be  only  a  NisiPrhts 
case,  Wood,  (for  the  defendant,)  an* 
swered,  that  it  had  been  recegnized 
to  be  law,  by  the  court  of  C  B.  in 
Goddard  v.  Vanderheyden,  M.  12.  G.&. 
3  Wits.  26*2.  27 1  •  Wood  endeavoured 
to  argue  the  same  point,  which  was 
the  first  in  the  present  case,  in  arguing 
Pattison  v.  Banks,  but  the  court  would 
not  permit  him,  as  it  had  not  been 
reserved. 

[t  54]  Pattison  v.  Banks  fee  baa* 
since  reported,  Cowp.  540,  \ 
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did  or  did  not  comply  with  the  stipulations  in  the  condition 
of  the  bond  [<*>].  , 

The  postea  to  be  delivered  to  the  plaintiffs  [t  55]. 


[<»>]  Vide  Paul  \.  Jones,  B.R.H. 
27  Geo.  3.     1  Term  Rep.  599-  S.  P. 

[f  55]  The  following  cases  have 
l)cen  since  determined : 


Mr.SKUYSON 

another. 


v.   VVoodbridge   and 
B.R.M.  2^  Geo.  3. 


The  facts  of  this  case  came  before 
the  court  in  a  Special  verdict,  and 
were  these:  On  the  13th  of  June 
1782,  the  defendants  applied  to  the 
plaintiff,  to  accept  a  bill  for  £300, 
which  they  would  draw  upon  him, 
and  which  he  did,  not  having  any  ef- 
fects of  theirs  in  his  hands.  The  bill 
being  indorsed  over  by  the  defendants, 
and  becoming  due  on  the  l6th  of 
August,  the  plaintiff  then  paid  it.  At 
the  time  when  it  was  drawn,  the  de- 
fendants gave  the  plaintiff  a  paper  in 
the  following  words:  "  Received,  the 
*  13th  of  June  1782,  of  Mr.  R.  D. 
"  Heskuyson,  his  acceptance  for  £300 
"  -due  l6th  of  August,  which  we  pro- 
"  mise  to  pay  when  due,  John  Wood" 
"  bridge  and  Co/'  On  the  22d  of 
July,  the  defendants  became  bank- 
rupts, and  afterwards,  obtained  their 
<5ertkicate.  • 

Bower*  for  the  plaintiff,  argued,  that 
•the  note  given  by  the  defendants  was 
#i  mere  indemnity,  and  that  the  plain- 
tiff's demand  dfd  not  accrue  till  the  bill 
was  paid,  and  therefore  not  till  after 
Che  bankruptcy.  He  relied  on  ChiU 
ton  v.  fVhtffin,  C.  B.  T.  8  Geo.  3.  3 
Wilt.  13. 


Chambre,  for  the  defendants,  -in- 
sisted* that  the  note  was  an  absolute 
engagement,  and  constituted  a  debt 
within  the  meaning  of  the  statute  of 
7  Geo9  1.  c.  31.  He  agreed,  that  the 
meaning  was  to  give  an  indemnity, 
but  said,  the  question  whether  the 
case  was  within  the  statute  depended 
on  the  thing  done,  not  the  intention : 
that,  in  Chilton  v.  Whifin,  the  promise 
was>  in  the  alternative,  and  condi- 
tional,, not  positive,  as  in  this  case. 
He  cited  Mccarty  v.  Barrow,  and  Ex 
parte  Michell,  Cane.  S3  Dec.  1751.  I 
Atk.  120. 

Lord  Mansfield,— The  note  was 
clearly  nothing  but  an  indemnity  to 
the  plaintiff,  against  the  consequences 
of  his  acceptance* 

Built  r,  Justice, — This  case  is  not, 
distinguishable  from  Chilton  v.  Whif- 
Jin.  The  money  was  not  payable  at 
all  events,  in  the  present  case,  to  the 
plaintiff.  The  defendants  might  have 
taken  up  the  bill,  and  then  the  plain- 
tiff would  have  had  no  demand  against 
them. 
.    Judgmeut  for  the  plaintiff  [<3>}. 


Cox  v.Llotard,  B.  R.  If.  24  Geo.  3.  - 

This  was  an  action  on  a  policy  if 
insurance,  on  the  life  of  J.  H.  Byde, 
lately  gone  to  the  East  Indies,  on  the 
event  of  his  dying  between  the  5th  of 
April  1780,  and  the  5th  of  April 
1783.  The  defendant  pleaded;  1. 
bankruptcy  generally,   and  that   the 

causa 


[33*]  Vide  Hockrell  (or  Hockley  J  v. 
Merry,  B.  R.  E.  9  Geo.  2.  2  Str.  1043. 
Ca.  1'emp.  Ld.  Hardw.  26*2.    Young  v. 


Itocklcv,  C.  B.  M.  13  Geo.  3. 2  Blackst. 
839-  'Mason  v.  Vere,  C.  B.T.  lft 
Geo.  3.  2  Blackst.  1217  [r  2]. 


f  f  t]  And  see  Cowley  v.  Dunlop,  7  T.  it.  565,  and  Hovkv.  Baxter,  5  E*st.  177. 
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cause  of  action  accrued  before  the 
bankruptcy ;  2.  that  the  policy  was 
made  prior  to  the  time  of 
[  167  ]  bis  becoming  a  bankrupt, 
then  the  trading,  act  of  bank- 
ruptcy, petitioning  creditor's  debt/ 
commission,  proceedings,  and  certifi- 
cate, specially,  and  that  he  was  thereby 
discharged  from  the  said  policy,  and 
ill  debts  due  at  the  time  of  the  bank- 
ruptcy, without  saying  that  the  cause 
of  action  accrued  before  the  bank- 
ruptcy. To  this  last  plea,  there  was 
a  general  demurrer. 

Ckambre,  for  the  plaintiff,  insisted, 
tint  this  was  a  contingent  debt,  and 
not  discharged  by  the  bankruptcy  and 
certiScate,  not  being  within  the  act 
of  19  Geo.  2.  cap.  32.  §  2.  for  that, 
though,    the  enacting  words  are  ge- 
neral, viz.  "  the  assured  in  any  policy 
"  of  insurance,"  yet,  as  the  preamble 
only  mentions  the  cases  of  insurance 
"  on  ships  or  vessels,  and  the  goods 
"  and  merchandizes  loaded  thereon," 
the  construction  ought  to  confine  the 
operation  of  the  enacting  part  to  such 
cases;  that  Pattison  v.  Banks  might 
be  cited  for  the  defendant,  where  it 
was  held,  that  the  general  enacting 
words  were  not  restrained  by  those  in 
the  preamble,  but  that  there  was  a 
diflerence  between  the  subject  matter 
of  that,    and  that   of  the  statute  of 
19  Geo.  2. ;  for  that,  if  the  construc- 
tion of   the   last-mentioned    statute, 
instead  of  being  confined  to  voyages, 
which    terminate  in   a  given  limited 
time,  and  arc  clearly  what  was  in  the 
immediate  contemplation  of  the  legis- 
lature, should  be  extended  to  policies 
on  lives,  where  the  risk  may  remain 
unsettled  for  a  very  long  and  indefinite 
number  of  years,  great  inconveniences 
would  follow.    If  the  holders  of  such 
policies  could  claim  under  the  com- 
mission, the  assignees  might  either  be 
obliged  to  impound  effects  for  half  a 
century ;   or,  if  they  should,  after  a 
certain  period,  consider  the  debt  as 
claimed    and  not  proved,  the  policy 
creditor  would  be  excluded  from  his 
«hare    of    the  bankrupt's  estate,    in 

N 


case  the  death  should  1779. 
afterwards  happen  with-  >^vw 
in  the  time  insured,  Alsop 
and  would  yet  be  tnAoat 
barred  from  any  re-  Pa  ice 
medy  against  the  bank- 
rupt. 

Lord  Mansfield  (stopping  Wood,  who 
was  for  the  defendant,)— Though  the 
preamble  does  not  mention  insurances 
of  this  sort,  yet  they  are  within  the 
same  mischief,  and  the  enacting  words 
are  sufficient  to  comprehend  them. 
The  statute  of  7  Geo.  1.  is  similar  to 
this,  and  the  case  of  Pattison  v.  Banks 
is  in  point. 

Bailer,  Justice,— In  Mace  v.  Cadell, 
B.  R.  M.  15  Geo.  3.  Cowp.  232,  it  was 
determined,  that  the  general  enacting 
words  of  21  Jac.  1.  c.  19.  §11.  are 
not  restrained  by  the  particular  words 
of  the  preamble* 

Judgment  for  the  defendant* 


Johnson  v.  Spillbr,  B.R.H.  24 
Geo.  3. 

This  was  an  action  for  money  had 
and  received,  money  paid,  money  lent, 
and  on  an  account  stated.  The  de- 
fendant pleaded  his  bankruptcy  and 
certificate,  and  that  the  cause  of  action 
accrued  before  the  bankruptcy.  The 
trial  came  on  at  Guildhall,  before  But- 
ler, Justice,  at  the  Sittings  after  Mi- 
chaelmas term,  17*3,  when  a  verdict 
was  found  for  the  plaintiff,  with 
.£378  15*.  2d.  damage*,  subject  to  the 
opinion  of  the  court  on  a  case  re- 
served, which  stated :  That,  on  the  7th 
of  October  1782,  the  plaintiff,  being 
in  want  of  £1800,  applied  to  the  de- 
fendant to  indorse  his  (the  plaintiff's) 
promibsory  note  for  that  sum,  for  the 
purpose  of  discounting  it  at  the  Bank; 
and  as  a  security,  or  indemnity,  the 
plaintiff  deposited,  in  the  defendant's 
hands,  three  Ordnance  debentures, 
with  the  usual  assignments  thereon, 
executed  by  the  plaintiff,  so  as  to  ren- 
der them  negotiable,  for  which  the 
following  memorandum  was  signed, 
3  viz, 
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Absop 
against 


tit.  u  Received,  4th  of 
September  17  &2>  of  Mr. 
J  antes  Johnson,  three 
Ordnance  debentures; 
viz.  $c.  (specifying 
them)  amounting  to 
£2077  4*.  lOd.  which 
I  hold  as  a  collateral  security  for  his 
note  of  hand  to  me,  dated  5th  August, 
at  three  months,  for  jfi  1800  due  the 
8th  of  November  next,  J.  Spiller,  J. 
Johnson,"  The  note  for  .£1800  was 
afterwards  renewed,  for  the  accom- 
modation of  Johnson,  by  another, 
dated  the  7th  of  October  1782,  pay- 
able in  three  months.  On  the  12th  of 
November  1782,  the  defendant  pledged 
one  of  the  debentures  for  £779  5s.  2d. 
with  Messrs.  Tibbitts,  as  a  security 
for  .£500,  for  which  he  also  gave  his 
note  of  hand,  payable  two  months 
after  date.  On  the  10th  of  January 
1783,  the  plaintiff  paid  his  renewed 
note  of  hand  for  £1800  to  the  Bank, 
to  whom  the  defendant  had  indorsed 
it  On  the  18th  of  January  1783, 
the  defendant  became  a  bankrupt, 
and,  on  the  29th  of  March  following, 
obtained  his  certificate.  On  tbe  51st 
of  October  1783,  the  plaintiff  re- 
deemed  the  debenture  for  £779  5s.  2</> 
from  Messrs.  Tibbitts,  by  paying 
£37&  15*.  2d.  the  remainder  of  the 
j$MK>  having  been  received 
-[  168  ]  by  them  a$  a  dividend  under 
the  defendant's  commission. 
Wilson,  for  the  plaintifF.-r-BaWwwi, 
Ibr  the  defendant. 

Wilson  cqntended,  that  this  debt 
could  not  have  been  proved  under  the 
commission,  and,  therefore,  was  not 
discharged  by  the  certificate.  The 
first  statute  which  made  bankruptcy 
and  a  certificate  an  absolute  discharge, 
from  any  debts,  was  4  Sf  5  Ann.  c.  17- 
The  words  were,  "  Shall  be  dischargr 
"  ed  from  aU  debts  by  him,  her,  or 
"  them,  due,  or  owing,  at  the  time 
"  that  he,  she,  or  they,  did  become 
"  bankrupt ;"  and  those  words  have 
been  continued  in  5  Geo.  2.  c.  30.  §  7* 
There  are  only  two  other  acts,  viz. 


7  Geo.  1.  c.  31.  and  1£>  Geo.  2.  c.  32. 
which    respect    the    discharge    from 
debts,   by  bankruptcy.     The  former 
extending  the  operation  of  the  bank- 
ruptcy in  that  respect,  to  debts,  which 
at  the  time  of  such  bankruptcy  are 
debita  in  preseuti,  but  sokenda  inju~ 
turo,  the  other  to  certain  contingent 
debts  therein  specified.    The  present 
case  falls  within  neither  of  those  acts. 
Tbe  debt  was  not  at  all  due  from  the 
defendant  to  the  plaintiff,  till  the  plain* 
tiff  had   paid  the   money  to  Messrs. 
Tibbitts.     \t  was  not,  therefore,  debi-. 
turn  in  presenti,  at  the  time   of  the 
bankruptcy,  and  it  was  clearly  not  a 
contingent  debt  within  10  Geo.  2.     It 
was  Spiller  who  borrowed  the  ,£500 
of  Messrs.  Tibbitts.    He  gave  his  own 
promissory  note  for  it,  and  also  pledged 
one  of  the  debentures,  with  Johnson's 
consent;   for  Johnson's  consent  was 
implied   from   his  having  made   the 
debentures  negotiable*  Johnson,  there* 
fore,  was  only  liable  to  Messrs.  Tib* 
bitts  as  a  collateral  surety  for  Spiller% 
and   was  not  damnified  till  October \ 
when  he  redeemed  the  debenture,  and 
that  was  after  the  bankruptcy.     Thi* 
resembles  many  former  cases  of  sure- 
tics,  and,  particularly,  that  of  Taylor 
v.  Milk,  B.R.  if.  17  Geo.  a.  Cowp^ 
525,  where  it  was  determined,  that  a 
surety  in  a  bond,  who  paid  the  debt 
after  the  bankruptcy  of  the  principal, 
was  not  barred  by  the  certificate  of 
tlje  principal,    from   recovering   over 
against  him,  although  the  fajond  was. 
forfeited  before  the  bankruptcy.  There 
is  no    substantial  difference  whether 
the  surety  gives  a  bond  or  not,  or 
pledges  part  of   his  property.     The 
only  distinction  between  this  case  an 4 
Taylor  v.  Mills  is,  that,  here,  Johnson, 
might  have  brought  an  action  against 
Spiller  before  his  bankruptcy,  viz.   as 
soon  as  he  pledged  the  debenture.  But 
that  action  must  have  been  trover,  the 
right  to  which  certainly  still  remains; 
for  bankruptcy  is  no  plea  to  an  action 
for  a  tort  (a)  ;  and  the  circumstance 
of  the  plaintiff's  having  got  back   the 

dcbentu^et 


(a)  Vide  Goodtitli  v.  North,  B.  frH.  21  Geo.  3,    Infra,  584. 
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debenture^  would  only  go  in  mitiga- 
tion of  damages.  The  only  objection, 
therefore,  here,  must  be  to  the  form  of 
the  action;  but,  if  the  plaintiff  has 
been  obliged  to  pay  the  money  in  order 
to  recover  the  debenture,  why  should 
he  not  recover  that  money  upon  an 
implied  assumpsit  ?  He  may  wave 
bis  remedy  for  the  tort,  and  affirm 
the  transaction  of  the  pledge,  and 
then  the  case  is  the  same  as  if  he  had 
gone  at  first  with  the  defendant  to 
Messrs.  Tibbitts,  and  had  then  pledg- 
ed the  debenture  as  a  collateral  se- 
curity. 

Lord  Mansfield,  (stopping  Baldwin,) 
-This  it  a  very  plain  case.  Johnson 
wasting  money,  prevails  on  Spiller  to 
lend  him  his  name,  by  indorsing  his 
note  to  be  discounted  at  the  Bank, 
giving  him,  as  a  security,  this  deben- 
ture, (among  others,)  and  making  it 
negotiable*  This  put  it  in  the  defend- 
ant's power  to  dispose  of  it,  and  he 
pledged  it  with  Messrs.  Tibbitts.    Af- 


1779. 


Also* 
against 
Pricb. 


forwards,  on  the  10th 
of  J«*«ary  1783,  Jokn- 
smC%  note  was  paid  at 
the  Bank.  From  that 
time  Spiller  became  bis 
debtor  for  money  had 
and  received,  and  was 
immediately  liable  in  an  action  of  at* 
sumpsit  [r  3].  This  was  before  the 
bankruptcy;  it  was  a  debt  which 
might  have  been  proved  under  the 
*  commission ;  and,  therefore  it  is  dis- 
charged by  the  certificate. 

Butler,  Justice,— It  is  not  to  be  taken 
for  granted  that  a  demand  in  trover 
cannot  be  proved  under  a  commission 
of  bankruptcy;  where  the  demand 
can  be  liquidated,  it  may  [r  4].  It 
is  only  personal  damage,  as  for  an 
assault,  &c.  that  cannot  be  proved. 
But,  here,  the  plaintiff  might  have 
had  a  special  action  of  assumpsit,  as 
soon  as  the  debenture  was  pledged* 
We  are  not  to  presume  the  consent 
of  Johnson.      It  was  only   deposited 

with 


[r  3]  The  cause  of  action  must  be 
complete  before  the  bankruptcy ;  and 
therefore  where  A.  had  lent  B.  stock, 
to  be  replaced  at  an  indefinite  time, 
and  B.  became  bankrupt  without  hav- 
ing replaced  it,  the  court,  on  re-con* 
Mderaiion,  held  that  A.  could  not  be 
admitted  as  a  creditor  under  the  com- 
mission for  any  sum,  4  T.  it  570. 
Though  they  had  formerly  held  that 
he  might  be  admitted  to  the  amount 
of  the  price  of  stock  at  the  time  of 
the   bankruptcy,    Utterson  v.  Vernon, 
3  T.  R.  539.  And  where  the  damages 
have  not  accrued   before  the  bank- 
ruptcy, they  may  be  recovered  in  an 
action,  notwithstanding  a  certificate ; 
although  a  cause  of  action  for  nomi- 
nal damages  may  have  accrued  be- 
fore,  K.    m  Hammond  v.  Toulmin,  7 
T.  iU  6 12.    which  was  an    action 
brought  ou  a  covenant  for  a  good  title 
to  a   ship,  where  plaintiff,  after  the 


bankruptcy  of  defendant  had  been 
compelled  to  pay  the  value  of  the 
ship  to  persons  having  a  better  title 
to  it  than  defendant. 

[f4]  The  meaning  of  this  dictum 
is,  not  that  a  person  who  has  a  cause 
of  action  which  may  either  be  in  tort* 
or  (by  waiving  the  tort)  be  changed 
into  an  action  of  assumpsit,  is  bound 
to  prove  his  debt  under  the  commis- 
sion; but  that  he  has  his  election, 
and  shall  not  be  prevented  from  prov- 
ing under  the  commission,  because  he 
might  bring  trover;  and  if  he  chooses 
to  consider  it  as  a  contract,  and  to 
bring  an  action  of  assumpsit,  the  cer- 
tificate will  be  a  bar,  per  Lord  Ken- 
yon  and  Lawrence,  J.  in  Parker  v. 
Norton,  6  T.  R.  6*95,  where  it  was 
decided  that  bankruptcy  was  no  plea 
to  an  action  of  trover  for  a  bill  of  ex- 
change. 
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with  the  defendant,  to 
be  kept  as  a  security. 
As  to  the  uncertainty 
of  the  demand  in  such  an  action, 
*ould  it  have  been,  more  uncertain 


than  the  demand  irt  a  common  action 
of  assumpsit  on  a  quantum  meruit,  ftr 
goods  sold  ? 

The  postca  to  be  delivered  to  the 
defendant  [Qi^], 


[<&•]  A  principal  and  surety  give 
a  bond  for  payment  of  inoncy  by  in- 
stalments, and  the  principal  gives  the 
surety,  by  way  of  counter-security^ 
a  bond  conditioned  for  the  payment 
of  the  amount  of  the  instalment,  on  a 
day  previous  to  that  on  which  the 
first  instalment  is  to  be  payable.  Sub- 
sequent to  the  day,  in  the  condition 
of  the  last-mcntion$d  bond,  but  pre- 
vious to  that  on  which  the  first  in- 
stalment is  payable  the  principal  be- 
comes a  bankrupt,  and  afterwards 
pb tains  his  certificate.  After  this,  the 
surety  pays  the  instalments,  and  then 
brings  assumpsit  against  the  principal. 
The  court  was  pf  opinion,  that  the 
surety  might  have  proved  the  sum  in 
the  condition  of  the  bond  to  him, 
under  the  commission,  and  therefore 
they  held,  that  the  action  was  not 
maintainable.  Tovssaint  v.  Martin- 
nan  t,  B.  R.  M.  28  Geo.  3.  2  Term 
flep*  100.   And,  in  a  subsequent  caje, 


it  was  determined,  that  if  a  counter- 
bond   is  given  by  the  principal  to  the 
surety,  conditioned  for  the  payment 
of  the  sum  for  which  he  is  bound,  on 
the  day  previous  to  that  on  which 
the  principal  sum  is  made  payable; 
this  is  a  debt  which  the  surety  may 
prove  under  the  commission  of .  the 
principal,  though  he  become  a  bank- 
rupt, before  the  day  of  payment  in 
the  bond  to  the  surety,  and  before  he 
has  been  called  upon  to  pay  any  thing 
for  the  principal.    Consequently,   the 
principal,  after  he  has  obtained  his 
certificate,    cannot  be  sued  by  the 
surety.     Martin  v.  Court,  B.  JL  T. 
33  Geo.  3.  2  Term  Rep.  640.  Vide  also, 
of  another  class  of  'debts,  Ex  parte 
May  dwell,  Cane.  1735. 1  Co.  Bankr.  204, 
Ex  parte  Bcavfoy,  Cant.  1 7  87-  lb.  20  5, 
Ex  parte  LordClonricardr,  Cane,  1787* 
lb.  209.  and  Ex  parte  #rymerf  Qpn& 
1788.  Ib.2t\. 


[  I69  ] 

Monday,  3d 
May. 

In  a  joint  action 
against  several, 
*  the  plaintiff  can* 
not  be  non- 
prossed uole»s  by 
all  the  defend- 
ants. 


Powell  against  White  and  Others, 

f*\N  a  rule  to  shew  cause,  why  the  judgment  of  non-pro* 
"  in  this  case  should  not  be  set  aside,  for  irregularity, 
the  circumstances  were,  that  the  plaintiff  had  sued  out  a 
bailable  writ  against  three,  that  one  was  arrested,  and  put  m 
bail,  and  the  plaintiff  not  having  declared  against  him  within 
two  terms,  he  signed  judgment,  tHe  other  two  defendants  not 
haying  appeared  to  the  writ. 

Cause  was  this  day  shewn;  hut  the  court  was  clearly  of 
opinion,  that  in  a  joint  action,  the  plaintiff  could  not  be 
non-prossed  by  one,  or  some  of  the  defendants,  without  the 
Others, 

Bcararqft, 
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The  rule  made  absolute. 


&edefie»dta[t56]. 
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[f  56]  But,  where  two  defendants, 
m  assumpsit,  severed  in  pleading,  and 
the  one  pleaded  a  bankruptcy,  which, 
oir  issue  joined  was  found  for  him,  it 
wis  held,  that  the  plaint  iff  might  enter 
4  nolle  prosequi,  as  to  htm,  and  still 
proceed  to  final  judgment  and  execu- 
tion, against  the  other ;  Noke  v.  Ing- 
to,  £.  A.  £.  18  Geo.  2.  1  Wil*.  go. 
ft*  also  WclUr  v.  Gorton,  B.R.  T. 
SO  J  SI  Geo.  2.  1  Burr.  358.  where  it 
was  held,  that,  when  there  is  judg- 
ment by  default  against  one  defendant, 
in  a  joint  action,  the  other  cannot 
ROJHtt*  the  plaintiff,  at  the  trial  on 
fesue  joined  by  him,  nor,  if  the 
pltintuf  neglect  to  proceed  to  trial, 
cm  he  obtain  judgment  as  in  case 
of  a  non-suit  under  14  Geo.  2.  c.  YJf. 

Jl. 

Pkilpot  r.  MulUr,  B.  R.  T.  23  Geo. 
3.  was  an  action  of  trespass  against 
fwo,  who  severed  in  pleading,  and  one 
pf  (hem  signed  judgment  of  non  pros, 
&nd  sued  out  execution  thereon. 
The  execution  was  a  ca.  sa.  in  trespass 
(ft  the  case,  instead  of  trespass.     The 


judgment  was  of  E.  23  Geo.  3.  On 
a  rule  to  shew  cause,  why  the  judg- 
ment and  execution  should  not  be  set 
aside,  for  irregularity,  Bullerx  Justice, 
said,  there  was  a  great  difference  be- 
tween a  nolle  prosequi,  (as  in  Noke  v# 
Ingham,)  and  judgment  of  non-pros, 
for  that,  by  the  latter,  the  plaintiff  is 
put  out  of  court  as  to  all  the  defend- 
ants. He  cited  Parker  v.  Lawrence, 
Cam.  Scacc.  II.  11.  Jac.  1.  Hob.  70. 
Slowlty  v.  Eulev,  Cam.  Scacc.  T.  12 
Jac.  1.  Hob.  180.  Walsh  v.  Bishop, 
B.  R.  H.  7  Car.  1.  Cro.  Car.  239. 
243.  and  We  lie  r  v.  Goyton  [<*>]. 
However,  he  said,  as  the  judgment 
was  of  a  former  term,  it  could  not  be 
set  aside  upon  motion,  but  must  be 
reversed  by  writ  of  error.  But,  as  to 
the  execution,  the  court  ought  to  in- 
terfere, because  it  could  not  be  got  at 
by  writ  of  error,  and  the  party  had 
no  other  remedy.  The  rule  was  made 
absolute,  for  setting  aside  the  execu- 
tion, the  plaintiff  undertaking  not  to 
bring  an  action*. 


[<t>]  B.  R.  T.  30  Sf  31  Geo.  2.     \  Burr.  358. 
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MojKliy,3d      LE     CflEVALIER,      Assignee    of     DORMER,     2 

7*  Bankrupt,  against  Lynch  and  Another. 

oo^yB^gtaS      A    Credito*  of  Do*™*r\  to  whom  he  was  indebted 

to  «  bankmpt     «**•  before  he  became  a  bankrupt,  attached,  in  the  Island  of 

ryth^bw^f^e  St.    Christopher's,  after  the  bankruptcy,  a  sum  of    money 

place  afi«r,  f&r*  owing  by  Lynch  to  Dormer.    Afterwards,  Lynch  coming 

■thebSwMr*'   to  ftyteidf  *«  plwntitf  brought  an  action  against  him,  to 

.[F>     ropcy    recover  die  debt  owing  by  him  to  the  bankrupt;  and  Lynch 

applied  to  die  court  for  a  rule  to  shew  cause,  why  the  trial 

should  not  lie  put  off,  till  he  should  be  able  to  procure  from 

St.  Christopher's  evidence  of  the  debit  having  been  attached 

in  his  hands,  in  the  manner  just  stated. 

On  shewing  cause,  this  day,  it  was  contended,  that,  as  the 
debt  for  which  the  money  was  attached  was  due  before  the 
baukruptcy,  the  creditor  was  only  entitled  to  his  share  of  the 
dividend  under  the  commission,  and  could  not  attach  the 
money  in  the  hands  of  Lynch,  because  the  right  to  the  money 
owing  by  Lynch  was,  by  the  assignment,  vested  in  the  plain- 
tiff, for  the  benefit  of  all  die  creditors. 

Lord  Mansfield, — If  a  bankrupt  has  money  owing  to 
him,  out  of  England,  as  in  St.  Christopher's,  Gibraltar,  4ft. 
the  assignment  under  the  bankrupt  laws  so  far  vests  die  right 
to  the  money  in  the  assignees,  tnat  the  debtor  shall  be  an- 
swerable to  diem,  and  shall  not  turn  them  round  by  saying  he 
is  only  accountable  to  the  bankrupt.  '  In  Scotland  they  per- 
mit assignees  of  a  bankrupt  in  England  to  sue  for  money 
owing  to  the  bankrupt  in  Scotland;  and  it  has  been  deter- 
mined, at  the  Cockpit,  upon  solemn  consideration,  that  bills 
by  English  assignees  may  be  maintained  in  the  Plantations, 
upon  demands  due  to  the  bankrupt's  estate.     In  the  case  of 

Wilson 


[i  ]  That  is,  whore  a  debtor  has  paid  with  a  knowledge  of   the   fact,    the 

money  under  due  process  of  local  law,  assignees  may    recover    against    the 

he  shall  not  be  compelled  to  pay  it  creditor  in  an  action  for  money  had 

over  again;  but  where  a  creditor  do-  and  received.     Hunter  v.  Potts,  4T. 

miciled  in  England  has  received  money  -£.182.      S.  P.  Philips  v.  Hunter,  in 

due  to  a  bankrupt,  by  attachment  in  error,    2  H.  BL  402.       Dissentiente 

a  foreign  court,  commenced  after  the  Eyre,  Ch.  J. 
assignment  of  a  bankrupt's  estate,  and 
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ffifontbe  agpot  (4),  Lord  Hardwicke  went  so  far  as  to  re*       \T19l 
fine  to  permit  the  Scotch  creditors  to  come  in  under  the  con**  "     j 

minion,  on  the  same  footing  with  those  in  this  country,  unless  L&  Chiva- 
tbey  would  abandon  the  priorities  which  they  had  obtained         L|ER     * 
by  the  law  of  Scotland,  as  to  the  effects  there  [IS].     But  if,       against 
in  the  mean  time,  after  the  bankruptcy,  and  before  payment       Lynch. 
to  the  assignees,  money  owing  to  the  bankrupt  out  of  Eng-      [  271  ] 
W  is  attached,  bona  fide,  by  regular  process,  according  to 
die  law  of  the  place,  the  assignees,  in  such  case,  cannot  re- 
cover  the  debt. 

The  rule  made  absolute. 

(b)  Reported  1  Atk.  128.  by  the  [13]  Vide  the  case  of  Bradshaw  and 

name  of  Richardson  al.  assignees   of  Ross,  assigness  of  Wilson,  v.  Fairholmc 

Wilson  v.   Bradshaw,  25th  February  and  another,  in  the  collection  of  De- 

1752.      But   this  point  is  not  men-  cisions  of  the  Court  of  Session  from 

tioned.  1752  to  1756,/?.  198. 


Birt  against  Barlow.  MlShyy.,  m 

THIS  was  an  action  of  trespass  and  assault,  for  criminal  J1*  ^Tt*  nnr 
*  conversation  with    the   plaintiff's  wife*      It  was  tried  arcuP™t™c», 
before  Blackstone,  Justice,  at  the  last  Assizes  for  KenU  wiU1pefSit*^J 
when,   by    the  direction  of  the  Judge,   the    plaintiff  was  fw\ftw  thTfour 

DOn-Suited.  «fa  J»  »«  expired. 

On  Monday,  the  9,6th  of  April,  Rous  moved  for  a  rule  to  S^S?^ 
•hew  cause,  why  the  nonsuit  should  not  be  set  aside,  and  a  new  "*»>  nurri»ge 
^granted.  ^STL 

Wednesday,  the  21st  of  April,  was  the  first  day  of  the  remitter,  and  the 
term,  and,  by  the  practice  of  this  court,  all  new  trials,  (in  "inj^££# 
causes  tried  in  vacation,)   must  be  moved  for  within  four  wttne^c*.  to  th* 
days  of  the  beginning  of  the  term,  including  the  first;  so  Jf^ySLijS 
that  Saturday,  the  24th  of  April,  was  the  last  day  for  mov-  tent  w.tnc»>«  to 
ing.    However,  Rous  having  stated  that  he  had  understood  f^fyJiJSi 
that  tlie    four  days  were   reckoned  exclusive  of  the  first,  wricd. 
and   Black  stone,  Justice,  having  desired    at   the  trial, 
that  the  opinion  of  the  court  should  be  taken,  the  court 
entertained  the  motion,  which  was  founded  ou  the  ground, 
of  a  misdirection  in  point  of  evidence ;   and  the  rule  was 
granted  (c). 

This  day  Buller,  Justice,  read  the  Judge's  report,  which 
was  as  follows : 

The    first  witness  called  by  the   plaintiff  was    Thomas 
SJwrpe,  -who  proved  a  copy  of  the  register  of  the  parish  of 

St 

(c)  Vide  infra,  Rex.  v.  Govgh,  T.  21  G.  3.  p.  791* 
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177SL      ^ '  -Af/™**  Canterbury,  in  hac  verbh — "'1767,   No.  106. 

^^      "  John  Birt,  Esq ;  oi  the  parish  of  St.  Margaret,  Rochester, 
Birt        *  ^y#  ^^^  ^  Harriot  C/iampney$  of  this  parish,  married 

.against      "  by  banns  15  December  1767,  by  John  Lynch,  minister. 

Barlow.     u  Witnesses;  Robert  Lynch,  Francis  Chan\pneys,Anne  Lynch, 

"  Elizabeth  Lynch\\4\n>— Another  witness,  {Susanna- ) 

-I  ^72  ]      was  next  called  /to  prove  the  fact  of  adultery. — I  was  of  opinion, 
that  this  was  not  sufficient  evidence  of  the  marriage,  but  that 
the  identity  of   the  parties  must  be  proved,  else  it  might 
possibly  be  a  register  of  the  marriage,  not  of  the  plaintiff  and 
his  supposed  wife,  but  of  some  other  persons  of  the  same 
name. — The  counsel  for  the  plaintiff  then  said,  that,  in  the 
course  of  their  examination  to  prove  the  adulterous  inter- 
course, it  would  come  out  from  the  mouths  of  the  witnesses, 
that  the  plaintiffs  reputed  wife  was  of  the  name  and  family 
of  ChampneySy  and  that  they  have  long  cohabited  together, 
and  were  esteemed  to  be  man  and  wife  by  all  their   friends 
and  relations. — I  still  thought  that  the  evidence,  so  opened, 
would  be  insufficient,  holding,  in  conformity  to  the  case  of 
Morris  v.  Miller,  reported  in  4  Bur.  3057  (d)9  (and  of  which 
I  also  had  a  manuscript  note  of  my  own,)  that  tins  was  the 
only  civil  case  in  which  proof  of  an  actual  marriage  was 
requisite,    as  contradistinguished  from  acknowledgment  by 
the  parties,  cohabitation,  reputation,  fa*    That  the  best  proof 
that  could  be  given  of  an  actual  marriage,  was  by  some  per* 
son  personally  present  at  the  solemnity,  which*  in  my  small 
experience,  1  had  never  seen  an  instance  of  not  producing. 
If  it  did  not  appear  that  there  were  any  persons  present  be- 
sides the  minister  [15],  and  he  was  dead,  perhaps  other  col- 
lateral proof  might  be  admitted,  which  might  render  proba- 
ble the  identity  of  the  plaintiff  and  his  wife,  and  the  persons 
whose  marriage  was  so  registered.     But  that,  in  the  present 
case,  there  appeared  to  have  been  no  less-  than  five  rnVflewes 
present  at  the  marriage  thus  registered,  which  was  only  eleven 
years  ago.    That  the  marriage  act  had  directed  the  witnesses  to 
subscribe  their  names  to  tlie  register  (e),  in  order  to  facilitate 
the  investigation  of  the  legal  evidence  of  marriages.— And 
that  till  these  five  witnesses  and  the  minister  were  accounted 
for,  as  by  shewing  them  all  dead,  or  the  Nke,  I  could  not 
admit  less  proof  than  that  of  some  person  present  to  demon- 
strate the  identity  of  the  parties.-—!  accordingly  nonsuited  die 
plaintiff.    After  which  a  proctor  from  the  ecclesiastical  court, 

then 

[14]  I  presume  the  names  of  the  (d)  B.  R.  E.   7  G.  3.   Since   rc- 

husband  and  wife  were  also  subscribed,  ported,  1  Blacfot.  632. 

although  that  was  not  stated  in  the  [15]  Two  witnesses  at  Toast,  besides 

report.     It  is  expressly  required  by  the  minister,  are  expressly  required  by 

the  marriage  act,  26  G.  2.  c.  33.  §  the  marriage  act.     $  15. 

•J5.  (e)  26  G.  2.  c.36.  §15. 
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then  present,  declared  openly  that  he  had  been  subpoenaed  by  1779, 
the  phintiff  to  prove,  and  could  prove  the  taking  out  of  a  w^vw 
licence  fbr(the  marriage  of  the  plaintiff  and  his  reputed  wife*  Birt 
I  mention  this  circumstance,  though  it  could  be  no  ground  of  against 
my  determination,  as  it  shews  something  more  than  a  bare  Barlow* 
imibifityfhQt  the  plaintiff  and  his  wife  were  not  the  identical  [  173  ] 
persoas  so  registered  as  marrying  by'  bans. 

Kemve,  Serjeant,  and  Peikham,  shewed  cause. — They  ar- 
gued, that  the  marriage  act  meant  to  introduce  some  more 
accurate  proof  of  marriages  than  what  was  in  use  before  die 
passing  of  that  act.  This  purpose  was  expressed  in  the 
preamble  to  the  15th  section.  It  had  accordingly  been 
enacted  by  that  section,  that  witnesses  should  be  present, 
fcho  should  subscribe  their  names  to  the  register;  and  the 
purpose  of  such  subscription  must  have  been  to  point  them 
out,  that  they  might  be  produced  when  it  should  become  ne- 
cessary to  prove  the  marriage.  There  is  no  case  in  the  lavt 
where  subscribing  witnesses  are  necessary,  and  yet  it  is  not  ne- 
cessary to  produce  them,  or,  if  they  are  shewn  to  be  dead,  to 
prove  their  handwriting.  The  register  proved  the  marriage 
of  two  persons  of  the1  same  uame  with  the  plaintiff  and 
his  wife,  but  could  not  shew  that  they  were  diose  identical 
persons. 

Dunning,  and  Rous,  in  support  of  the  rule,  observed,  that 
the  preamble  to  the  section  of  the  marriage  act  relied  on, 
professed  an  intention  to  render  die  proof  of  marriages  more 
easy,  and  it  would  be  a  strange  solecism  to  construe  it  so  as  to 
render  them  more  difficult.  It  was  admitted,  that  the  poof 
of  a  marriage  was  complete,  and  no  case  could  be  shewn 
which  had  determined,  that  there  could  be  no  oilier  evidence 
of  the  identity  of  the  parlies,  but  the  testimony  of  persons 
present.  Proof  of  die  parties  having  been  seen  going  to 
church  the  morning  of  the  day  mentioned  m  the  register,  or 
sleepiug  together  that  night,  would  surely  be  evidence  of  the 
identity,  and  so  would  proof  of  their  having  cohabited  together 
from  the  time  of  the  marriage  downwards,  in  an  action  for 
goods  furnished  to  a  wife,  evidence  of  cohabitation  and  refu- 
tation is  sufficient.  In  a  case  of  criminal  conversation, 
something  more,  viz.  an  actual  marriage  must  be  shewn. 
TTiia  is  done  by  the  register ;  and  when  that  is  coupled  with 
evidence  of  cohabitation  and  reputation,  the  proof  is  com- 
plete. As  the  copy  of  the  register  only  was  produced 
(.and  was  all  that  was  necessary)  the  witnesses  could  not 
have  proved  their  attestation,  evcu  if  they  had  been  called. 

Lord  Mansfield, — From  the  report,  it  appears,  that  the 
ground  of  the  nonsuit  was  an  idea,  that  the  identity  must  be 
proved  by  the  minister,  or  some  of  the  attesting  witnesses, 
unless  their  not  being  produced  is  accounted  for,  in  the  same 
manner,  as  is  required  in  the  case  of  subscribing  witnesses  to 
a  deed.    The  counsel  for  the  plaintiff  stated  other  evidence  ^ 

of 
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17794      °?  &e  M^tity ;  whether  such  as  would  hare  been  sufficient 

%_,nj-.-f      when  produced,  (as  that  might,  or  might  not  be,  according  to 
Bikt        the  differences  arising  from  the  manner  of  stating  it,)  I  give 

against  no  opinion.  But  the  judge  decided  that"*  was  necessary  to 
&AHLOW.  produce  some  of  the  subscribing  witn*  *>*«?'>  The  clauses  in 
the  marriage  act  relative  to  registers  aiv  of  infinite  utility  to 
the  kingdom.  They  were  meant,  as  well  *o  prevent  false  en* 
tries,  as  to  guard  against  illegal  marriages  without  licence,  or 
the  publication  of  bans.  The  registers  are  directed  to  be 
kept  as  public  books,  and  accompanied  with  every  mfeans  of 
authenticity.  But,  besides  facilitating  and  ascertaining  the 
evidence  of  marriages,  they  were  intended  for  other  wise 
purposes.  They  are  of  great  assistance  in  die  proof  of  pe- 
digrees, which  has  become  so  much  more  difficult  since  inqui- 
sitions post  mortem  have  been  disused,  that  it  is  easier  to 
establish  one  for  500  years  back,  before  the  time  of  Charles 
II.  than  for  100  years  since  his  reign.  But  this  advantage 
would  be  lost,  and  it  would  be  very  prejudicial,  if  the  act 
were  so  construed  as  to  render  the  proof  of  marriages  more 
difficult  than  formerly.  I  take  it  for  granted,  that  the  law 
stands  as  it  did  before  in  that  respect.  Registers  are  in  the 
nature  of  records,  and  need  not  be  produced,  nor  proved  by 
subscribing  witnesses.  A  copy  is  sufficient,  and  is  proof  of 
a  marriage  in  fact  between  two  parties  describing  themselves 

J  by  such  and  such  names  and  places  of  abode,  though  it  does 

not  prove  the  identity.    An  action  for  criminal  conversation 
is  the  only  civil  case  where  it  is  necessary  to  prove  an  actual 
marriage.     In  other  cases,  cohabitation,  reputation,  fyc.  are 
equally  sufficient  since  die  marriage  act  as  before.     But  an 
action  for  crimimal  conversation  has  a  mixture  of  penal  prosecu- 
tion ;  for  which  reason,  and  because  it  might  be  turned  to  bad 
purposes  by  persons  giving  the  name  and  character  of  wife 
to  women  to  whom  they  are  not  married,  it  struck  me,  in  the 
case  of  Morris  v.  Miller,  that  in  such  an  action,   a  marriage 
in    fact  must   be    proved.        I  say,   a  marriage  in  fact, 
because  marriages  are  not  always  registered.      There  are 
marriages  among  particular  sorts  of  dissenters,  where  die 
proof  by  a  register  would  be  impossible,  and  Dennison, 
Jvstice,  in  a  case  of  that  kind  which  came  before  him,  ad- 
mitted other  proof  of  an  actual  marriage.      But,  as  to  die 
proof  of  identity,  whatever  is  sufficient  to  satisfy  a  jury,  is 
good  evidence.     If  neither  the  minister,  nor  the  clerk,  nor 
any  of  die  subscribing  witnesses,  were  acquainted  with  the 
married  couple,  in  such  a  case,  none  of  them  might  be  able 

f  175  1  *°  Prove  &e  identity.  But  it  may.  be  proved  in  a  thousand 
other  ways.  Suppose  the  bell-ringers  were  called,  and 
proved  that  they  rung  the  bells,  and  came  immediately  after 
die  marriage,  and  were  paid  by  the  parties;  suppose  die 
hand-writing  of  the  parties  were  proved;  suppose  persons 
,  called  who  were  present  at  the  wedding  dinner,  qc.  tfc* 

WlLLES, 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  III.  175 


Wixlbs,  and  Ashhubst,  Justices,  of  the  same  opinion.        1 7  79, 
fitfLLBiy  Justice,— The  original  register  is  not  necessary      ww 
to  be  produced,  and  it  is  only  where  that  is  required,  that        Biet 
sttbtcribing  witnesses  must  be  called.    In  this  case,  the  wife's       against 
Bniden  nsaie  wa*  "  fnrriat  Champneyt.     Suppose  a  maid    Barlow. 
servant  hid  pro*&*"  'fat  she  always  went  by  that    name 
til  the  day  of  the  maifrage,  that  she  went  out  that  day,  and,  on 
her  return,  and  e&r  since,  was  called  Mrs.  Birtf    Surely 
dat  would  have  been  evidence  of  the  identity. 

The  rule  made  absolute  [16]  [f57]. 

[l6J  The  cause  was  tried  again,  at         f  +  57]  Vide  Hemming*  v.  Smith, 
the  ensuing  Assizes,    and    a  verdict    B.  R.  M.  25  Geo.  3. 
found  for  the  plaintiff. 


Doe,  Lessee  of  Matthews  and  Others  against    wedne*u7i 
Jackson  and  Another.  »*v. 

TNuns  ejectment,  which  was  tried  before  Blackstonb,  $  SvSJSl^l 
1  Justice,  at  the  last  assizes  for  Surry,  the  only  question  \\  on  doable 
arose  on  the  notice  to  quit.    Tlie  demise  was  laid  to  be  on  £  ^j^rT  JJ°* 
*c  27th  of   March  1777,  to  hold  from  the  26th  of  the  same  ejectment. 
March,  and  the  notice  to  quit,  which  was  in  writing,  was  in 
the  following  words:  "  I  desire  you  to  quit  the  possession 
"  at  Lady-day  next,  of,  fyc.  or  I  shall  insist  upon  double 
"  rent  for  the  same."    The  judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff,  but  with  leave  to  the  defendant  to  ap- 
ply to  the  court,  without  cost/*,  for  a  nonsuit.    This  was  ac- 
cordingly done,  and  a  rule  to  shew  cause  was  granted,  which 
atw  came  on  to  be  argued. 

Peckham,    for   the   plaintiff. — Dunning,  Afingay,    and 
Lane,  for  the  defendants. 

On  the  part  of  the  plaintiff,  a  case  was  mentioned,  (on 
the  relation  of  Wheeler,)  which  had  come  before  Smythe, 
Baron,  at  Lincoln,  where  he  had  over-ruled  the  objection 
to  a  similar  notice ;  and  cited  a  prior  case  of  the  same  sort 
in  which  Noel,  Justice,  having  ruled  that  the  notice  was  [  17$  ] 
good,  his  opinion  had  been  confirmed  by  the  court  of  Com- 
mon Pleas. 

On  the  other  side,  it  was  contended,  that  it  was  impos- 
sible to  know  whether  the  cases  referred  to  were  parallel  to 
this,  unless  the  words  in  the  notices  could  be  shewn  to 
have  been  the  same.  Here,  the  landlord  had  proposed  an 
alternative  to  the  tenant,  and  given  him  an  option,  viz. 
either  to  quit  at  Lady-day,  or,  (if  he  chose,)  to  hold  over, 

paying 
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1770        Pay®?  double  his  then  rent.    It  coidd  nc*  be  supposed,  but 

*__[_-]      th***  tf  the  defendant,  on  receiving  this  notice,  had  gone, 

^mm^TmJ      •"d  offered  to  continue  at  double  rent,  the  landlord  would 

.£       have  agreed  to  it.    It  could  not  fairly  be  said,  (as  had  been 

Jackson     contended  »*  the  trial,)  that  the  latter  part  of  the  notice  was 

only  meant  to  declare  the  legal  consequence  of  hotting  over, 

since  the  statute  of  4  Geo.  2.  (f)  does  not  give  double  the 

rent,  in  such  cases,  but  double  the  value. 

Lord  Mansfield,— That  the  landlord  may  give  the  te- 
nant the  alternative  is  clear;  but  the  question  is,  what  is  the 
meaning  of  this  notice.  If  it  had  really  contained  the  option 
of  a  new  agreement,  and  had  said,  for  instance,  "  Or  else 
that  you  agree  to  pay  double  rent,"  the  ejectment  could  not 
have  been  supported.  But,  here,  the  landlord  does  not 
mean  to  offer  a  new  bargain.  I  think  this  very  point  has  been 
settled  several  years  ago ;  but  if  it  is  new,  I  have  no  doubt. 
The  additional  words  only  prove  the  landlord's  anxiety  to  get 
int#  possession.  It  is  an  emphatical  way  of  enforcing  the 
notice,  and  shewing  the  tenant  that  he  is  in  earnest*  by  in- 
forming him  of  the  legal  consequence,  if  he  hold  over. 
The  tenant  may  keep  him  out,  by  defending  an  ejectment, 
and  by  chicane,  for  several  months,  but  the  notice  informs 
.  him,  that,  in  such  case,  the  landlord  will  insist  on  the  pe- 
nalty. It  clearly  means  to  refer  to  the  statute,  although  the 
penalty  given  by  the  statute  is  not  double  rent,  but  double 
the  yearly  value,  which  is  more  favourable  to  landlords,  for 
double  rent  would  be  no  penalty  on  the  expiration  of  some 
leases  [17]. 

Willes,  Justice, — The  notice  is  to  be  considered  as  hav- 
.  ing  two  parts;.  1.  The  common  notice  to  quit;  2.  A  warn- 
ing to  the  tenant  of  the  consequence,  if  he  shall  disobey  the 
notice,  and  put  the  landlord  to  the  necessity  of  bringing  an 
ejectment. 

Asiihurst,  and  Bulleb,  Justices,  of  the  same  opinio*. 

The  rule  discharged  [<£?]. 

(f)  C.  28.  §1.  [O]    Vide    Messenger   v.    Arm- 

[17]  By  11  Geo,  2.  c.  10.  §  18.  the    strong,   B.  R.  M.  26  Geo.  3.  1  Term 

penalty,  when  the  tenant  gives  notice     Rep.  53. 

that  he  means  to  quit,  and  docs  not, 

is  double  rent. 
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The  King  dgttimt  the  MayoU  and  Burgesses  Saturday^* 
of  LtfME  Regis,  on  the  prosecution  of  Ar-    May" 
thur  Raymond. 

MANDAMUS  to  frefctore  the  prosecutor  to  the  office  of  a  ***£%  *™£ 

■"*    Capital  burgeSS.  /  office  ofacapital 

The  return  stated,  That  Lyme  Regis  was  a  borough  by  buT*eM»  if  tJ* 
prescription.      I  hat  the  mayor  and  burgesses  had  been  un-  ground  of  the 
totmorially  accustomed  to  have,   and  still  ought  to  have,  tohave^wTTfe 
Vrithin  the  borough,  a  certain  guild-house,  called  the  Moot-  non-auc^wce 
H  or  Guild-hall.    That  Queen  Elizabeth,  by  letters  pa-  ^^^?^r 
tent  of   the  .26th  ot  June,  in  the  33d  yeat  of  her  reign,  thi*  h*  he  !was° 
granted,  (inter  alia  in  the  return  stated,)  that  there  should  wmraoned  tor 
be  in  the  said  borough,  a  mayor  and  eleven  burgesses  in  num-  capi^aT^e*,* 
her,  onfj,  out  of  the   burgesses  of  the  borough  or  town  an  averment  that 
aforesaid,  [4c.  as  stated  within  the  parenthesis,  supra,  from  dtttionVfn**the 
p.  150  to  p.  151.  in  the  case  of  Francis  Fane  and  John  capital  burgee* 
Luther'].    That  the  letters  patent,  in  the  particulars  in  the  ^JSS^ 
return  set  forth,    had  been  accepted,  and  acted  under  to  do**  not  assert, 
the  present  time.     That,  from  the  time  of   granting  the  SiS^thiite 
letters  patent,    every    capital  burgess,  upon  his  admission  had  a  right  to 
into  the  office,  had  been  accustomed  to  take  [the  same  oath,  Slcte,1"^ 
and  in  the  same  manner,  and  set  forth  in  hece  verba,  as  in  might  <J  have 
the  case   of  Fane  and  Luther,  supra,  p.  149].    That  the  €*^,^"m" 

i  •  .     i,  %      JZ~  i       f    m  mons,  because, 

prosecutor  was  elected  a  capital  burgess  on  the  £7th  of  August  consistently  with 
J  739,  and  sworn  in  on  the  same  day.    That  on  the  10th  of  *uch  •?  ™£l* 

a  . -.—^      i  ti  •   ^    i  .•  meat,  he  might 

August  1776,  the  mayor  duly  appointed  a  meeting  or  con-  not  have  that 
vocation  of  the  mayor  and  capital  burgesses,  to  be  holden  at  right,uu^>ctr2" 
the  council  chamber  within  the  Moot-hall,  or  Guild-hall,  SaTaif  thecapi- 
on  the  15th  of  August,  at  eleven  o'clock  in  the  forenoon,  to  JjLJjH^jy 
elect  one  of  the  burgesses  into  the  office  of  a  capital  burgess,  common  council, 
in  the  room  of  Henry  Fane  deceased.    That  before  the  15th 
of  August,  he  caused  due  notice  to  be  given  to  all  the  capital 
burgesses,  within  the  reach  of  summons,  of  his  having  ap- 
pointed such  meeting,  and  caused  such  due  notice  to  be  given 
on  the  1 1th  of  August,  to  the  prosecutor  in  person,  whereby 
he  summoned  him  to  attend  at  the  council  chamber,  within 
the  Moot-hall,  at  the  said  meeting.    That,  on  the  15th  of 
August,  the  mayor  and  George  Kirby,  and  Robert  Clarke, 
two  of  the  capital  burgesses,  m&  at  the  council-chamber  for 
the  purpose  of  holding  a  meeting  of  the  mayor  and  capital 
burgesses  according  to  the  notice,  for  the  election  of  a  capital 
burgess  in  the  room  of  the  said  Henry  Fane  deceased,  but      £  *7*  4 
that  they  not  being  a  sufficient  number  for  that  purpose,  and 
because  a  sufficient  number  did  not  then  and  there  appear,  to 
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1 779.      hold  such  meeting,  none  could  be  or  was  then  held,  and  that 
the  prosecutor  did  not  attend  or  appear  at  the  hour  of  eleven, 
"nor  at  any  time  on  that  day,  according  to  the  appointment 
and  notice,  but,  contriving  and  designing,  wilfully  to  pre- 
vent the  mayor  and  capital  burgesses   from  holding   such 
meeting  for  the  purpose  aforesaid,  did  wilfully  absent  him- 
sejf  from  the  council-chamber  during  the  whole  day,  and  did, 
on  the  said  day  mentioned,  combine  with  the  Hon.  Hairy 
Fane,  (and  six  others,  by  name,)  being,  or  claiming  to  be, 
capital  burgesses,  and  having  also  before  received  notice  [18] 
of  the  said  meeting,  to  prevent  such  meeting  from  being  held, 
and  that,  in  prosecution  of  such  combination,  they  wilfully 
absented  themselves  from  the  council-chamber  during  the 
whole  of  the  said  15th  of  August  \  and  thfrt,  by  reason  of 
the  absence  of   the  prosecutor*  and  of  a  number  of  other 
capital  bnrgesses  sufficient  to  proceed  to   the  election,    no 
meeting  for  the  said  purpose  could  be  or  was  held  on  the  15th 
of  August,  according  to  the  appointment  and  notice.    That 
the  mayor,  on  the  said  15  th  of  August,  duly   appointed 
another  meeting  to  be  held  at  the  council-chamber,  on  the 
21st  of  August,  for  the  same  purpose  [Then  the  same  alle- 
gations with  regard  to  the  meeting  appointed  for  the  21st  of 
August^  as  those  above  stated,  excepting  that  the  charge  of 
combination  was  not  repeated]:  And  that  the  prosecutor,   by 
his  said   wilfully  absenting   himself  from  the  said  several 
•  meetings  so  appointed  for  die  15th  and  21st  of  August,  and 
by  his  said  combination,  tbdzcilfully  neglect  and  violate  the 
duty  and  execution  of  his  office,  contrary  to  the  duty  thereof, 
and  the  obligation  of  his  oath.    That,  at  a  meeting  of  the 
mayor  and  burgesses,  held  according  to  the  immemorial  cus- 
tom of  the  borough,  at  the  Moot-hall  or  Guild-hall,  on  the 
31st  of  August  1778,  John  Coade,  one  of  the  capital  bur- 
gesses,   exhibited  certain  articles  of  complaint  against  the 
prosecutor,    and,   by  the  second  (g)  of  the  said  articles, 
charged  him  with  having  received  previous  and  due  notice,  and 
with  having  been  duly  summoned  to  appear  at  a  meeting  of 
the  mayor  and  capital  burgesses  [#c.  statiug  the  circumstances 
relative  to  the  meeting  of  the  15th  of  August,  in  the  maimer 
before  alledged  in  his  return,  with  the  omission  of  the  charge 
of  combination  (h)\    And  that  the  said  Coade,  by  the  third 
of  the  said  articles  [fyc.  stating  in  like  manner  the  circum- 
stances relative  to  the  meeting  of  the  21st  of  August}.    And 
that,  thereupon,  at  the  said  meeting  of  the  31st  of  August, 

it 


£  +79  ] 


[18]  There  was  no  allegation  that 
they  had  bfeen swmnoncd,  Infra,p.  \7$. 
Note  (m). 

(i)  This  wtu  one  of  the  returns 


which  had  been  amended.    Supra  Rex 
v.  Lyme  Regis  on  the  prosecution    of 
the  Hon.  Henry  Fane,  p.  135  to  137* 
(h)  Infre,  p.  180.  Kotefp). 
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it  was  ordered,  that  a  copy  [%c.  stating  precisely  the  same       1779. 
proceedings  as  in  the  cases  of  Francis  Fane  and  John  Lu-       %jm*mS 
tier(i)].   That  the  mayor  and  burgesses  had  adjudged  that    The  Kino 
Raymond  was  guilty  of  die  absences,  contempts,  neglects,       against 
breaches  of  duty,  misbehaviors>  and  other  matters  and  things        Lyme 
objected  and  charged  against  him  by  the  second  and  third  ar-       Regis. 
tides  of  die  said  complaint.    That  he  had  not  shewn  any 
just  cause,  $c.  that  the  mayor  and  burgesses  had  thereupon 
resolved,  that  for,  #c.  he  ought  to  be  removed,  and  did  theta 
and  there  remove  htm,  and  that  he  had  not  since*  fyc.  and  that 
for  these  reasons,  fyc. 

Rooke,  fot  the  prosecutor,  insisted,  that*  in  order  to  sup* 
port  the  disfranchisement,  for  wilfully  disobeying  the  sum* 
moos  of  the  mayor  to  attend  an  election  of  a  capital  burgess, 
it w« incumbent  on  the  defendants  to  shew;  1.  .That  Ray- 
mond's attendance  was  necessary ;  fi.  That  he  knew  it  to  be 
«>;  and  3.  That  the  charges  against  him  were  sufficiently 
dear  for  him  to  be  able  to  prepare  and  make  his  defence. 
1.  It  did  not  appear  by  the  returns,  that  his  presence  was  ne* 
tessaiy,  for  the  election  to  fill  vacancies  in  tha  office  of  capital 
burgesses  wad  mere  stated  to  be  a  by  the  other  capital  our* 
lif  gcsses  being  the  common  council,    or  *  by  the  rest  of  the 
14  wtnrir  (t)>    It  was  not  stated  that  all  the  capital  bur- 
gesses were  of  the  common  council,  nor  that  Raymond  him- 
self was.    If  the  whole  of  die  charter  had  been  fairly  stated 
in  the  return,  it  would  hive  appeared  that  only  six  of  the 
capital  burgesses  were  of  the  council.    Even  if  they  had  al- 
leged that  all  the  capital  burgesses  were  of  the  common  coun- 
cil, that  would  not  have  been  sufficient,  without  going  oil  to 
allege,  that  Raymond  was  of  it,  for,  without  such  allega- 
tion, his  being  so  would  only  appear  argumentatively ;  Rex 
r.  Mayor  of  Hereford  (k),    Rex  v.  Stevens  (I).     They  t 

ought  to  have  stated  how  many  would  have  made  a  majority, 
so  that,  if  Raymond  had  been  present,  an  election  might 
have  been  had.  They  should  also  have  set  forth,  that  the 
persons  with  whom  he  was  charged  to  have  combined  were 
summoned  to  attend  (m).  €.  It  ought  to  have  been  shewn 
that  he  knew  his  presence  was  necessary,  the  word  wilfully  t  18°  ) 
not  being  a  sufficient  allegation,  for  k  only  expresses  an  in- 
ference of  law;  fierv.  Kichardson  (n)f  Clegg's  Case  (o). 
3.  There  is  nothing  said  in  the  articles  about  combination 
(p),  therefore  he  could  not  be  prepared  to  answer  that  part 

of 

CO  Supra,  p.  152,  153.  Co)  H.  32  Geo.  2.     Rex  v.  Lhen- 

(k)  M.   3  Ann.    6  Mod.  309-  pool,  on  the  prosecution  of  Clegg,  2 

CO  Qu.  '    Burr.  723.  731. 

Cm)  Supra,  p.  178.  Note  [18].  CpJ  Supra,  p.  178.  Note  M)< 

CnJ  I  Burr.  517. 
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of  the  offence  stated  in  the  return.     The  words  "  contriving 
_  "  and  fraudulently  designing  wilfully  to  prevent,"  &c.  are 

The  King  o>dy  inducement,  and  do  not  amount  to  a  positive  charge, 
against  and>  in  a  case  like  this,  as  in  indictments,  the  charge  ought 
to  be  direct;  Rex  v.  Whitehead  (q)  2  Hawk.  c.  25.  .  60. 
Raymond's  offence,  as  stated,  was  in  the  character  of  a 
member  of  the  council,  not  as  a  capital  burgess,  and  there- 
fore he  ought  not  to  have  been  removed/row  the  office  of  a 
capital  burgess. 

Lawrence,    on  the  other  side,  contended,     1*  That  the 
court  could  not  go  out  of  the  return,  and  consider  any  sup- 
posed part  of  the  charter  not  stated  there.     By  the  charter, 
as  there  set  forth,  three  provisions  were  made  concerning 
the  appointment  of   capital  burgesses.     1st,  A  mayor  and 
eleven  capital  burgesses  were  created  by  name.    Qdly,  Four 
were  to  be  chosen  by  the  mayor  and  the  majority  of  the  eleven, 
and  when  one  of  those  sixteen  should  die  or  be  removed,  it 
was  to  be  lawful  for  the  other  capital  burgesses,  being  the 
common  council,    or  the  greater  part  of    them,    to  elect 
another.    Sdly,  When,,  afterwards,  the  place  of  any  of  the 
sixteen  became  vactfnt,  it  was  to  be  filled  up  by  the  rest  of 
the  council,  or  the  majority  of  them.    The  charter  then  goes 
on  to  say,  that  it  should  be  lawful  for  the  mayor  and  capital 
burgesses  to  appoint  a  guild  or  council-house,  and  "  that  the 
"  said  mayor  and  capital  burgesses,  the  common  council  of 
"  the  borough  or  town  aforesaid,  or  the  majority,  should 
"  and  might  hold  in  the  Moot-hall,  a  convocation  of  the 
"  same  mayor  and  capital  burgesses,  or  the  greater  part   of 
"  them  (r)"    All  this  shews  clearly,  that  all  die  capital  bur- 
gesses are  of  the   common  council.     The    expression    of 
"  the  said  mayor  and  capital  burgesses  the  common  council" 
is  to  be  applied  by  necessary  reference  to  the  former  part  of 
the  sentence,  where  the  words  "mayor  and  capital  burgesses* 
only  are  used.      By  the  oath,  which  is  stated  as  necessary  to 
be  taken  by  a U  the  capital  burgesses,  they  swear  to  keep  secret 
what  is  done  in  the  council-house.    2.  'the  question  whether 
Raymond's  presence  was  necessary,  depends  on  the  former, 
whether,"  as  a  capital  burgess,  he  had  a  vote  in  the  election, 
and  therefore,  from  the  arguments  which  prove  that  he  had  a 
vote,   the  necessity  of  his  presence  follows  of  course.      3. 
The  words  "  contriving  and  fraudulently  designing,"  Sfc  are 
not  mere  inducement,  but  of  the  essence  of  the  charge.      Id 
all  cases  where  the  degree  of  criminality  is  in  question,  that 
form  of  words  is  proper  and  sufficient.    In  an  action,  for  a 
malicious  prosecution,  it  is  sufficient  to  say  "  contriving  and 
maliciously  intending,"  although  malice  is  essential  to  ground 
that  action.    In  an  indictment  for  an  assault  with  intent  to 

ooinmit 
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commit  a  rape,  or  to  stab,  it  is  sufficient  to  say  that  die  party       ]  779. 
"  intending  and  contriving,"  fyc.     Confederacy  was  no  part       s^v^/ 
of  the  accusation,  which  was  only  wilfully  absenting  himself   The  Kino 
to  prevent  an  election,  and  the  question  was,  whether  that      against 
was  a  sufficient  ground  for  disfranchisement.      It  appeared        Lyme 
fiat  a  majority  had  been  summoned,  and  it  woidd  be  strange        Rbois. 
doctrine  to  say,  that  because,  by  the  non-attendance  of  a 
sufficient  number  cf  others,  no  election  could  hare  been  had,    - 
die  prosecutor  should  therefore  pass  unpunished  for  his  non- 
attendance.     In  the  case  of  die  Mayor  of  Hereford  it  did  not 
appear  that  the  majority  could  elect,  and  it  might  there  have 
been  necessary  that  two  thirds,  fyc.  should  concur. 

Lord  Mansfield, — Undoubtedly  the  principle  is  true, 
that  ret«  irns  must  be  certain,  and  not  argumentative  [p].    In 
the  case  of  Rex  v.  The  Mayor  of  Hereford,  it  seems  very 
strict  to  consider  the  return  as  argumentative  for  the  reason 
there  mentioned.     But  the  ground  suggested  by  Mr.  Law- 
rence,  for  the  decision  in  that  case,  seems  a  very  good  one. 
I  doubted,  for  some  time,  on  the  question,  whether,  in  the 
present  case,  it  is  sufficiently  shewn  in  the  return*  that  Ray- 
mond was  of  the  common  council.    That  he  should  be  of  it, 
is  of  the  essence  of  the  crime  for  which  he  is  stated  to  have 
been  amoved.    There  are  three  parts  of  the  charter  which  go 
shew,  mat  the  council  consists  of  all  the  capital  burgesses, 
and  that  the  expressions  "  common  council"  and  "  capital 
"  burgesses,  are  synonymous,    viz.    1.  "  capital  burgesses 
"  being  the  common  council."— <lt  is  not  capital  burgesses 
"  being   of  the  common  council/'    £.  If  a  capital  burgess 
die,  or  is  removed,  a  new  one  is  to  be  chosen,  "  by  the  rest 
"  of  the  council,   or  the  greater  part  of  them."    3.  The 
passage  mentioned  by  Mr.  Lawrence,  relative  to  the  meeting 
(^convocation.    But  still  all  those  passages  and  expressions 
are  ambiguous.    They  afford  a  strong  inference  in  point  of 
language.     But  are  they  sufficient  in  this  charter  to  constitute 
a  common  council,  composed  of  all  the  capital  burgesses  i      [  182  J 
I  think  not,  because  the  charter  refers  to  a  previous  known 
constitution.    The  council  might  be  created  by  prescription,  or 
a  former  charter,  to  which  this  charter  refers.    If  so,  the  con- 
stitution of  the  council,  by  such  prescription,    or  previous 
charter,  should  have  been  set  forth.    It  would  be  difficult  to 
maintain  an  action  on  this,  as  a  false  return,  if  the  council, 
by  the  charter,  consists  of  apart  only,  for  die  retijra  does 
pot  say  that  the  council  is  constituted  by  the  charter.— A*  to 

the 
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the  cause  stated  for  the  amotion,  there  is  a  great  difference 
between  a  charge  as  the  ground  of  dkrranchisefneiit,  za\ 
an  indictment.  In  criminal  prosecutions,  technical  form* 
are  established,  and  ought  to  be  followed.  If  in  an  indict* 
ment,  you  say  that  A.  forged,  and  caused  to  be  forged,  the 
proof  of  either  fact  will  support  the  indictment;  but  to. 
say  that  he  forged,  or  caused  to  be  forged,  would  be  bad. 
This,  being  determined,  must  be  adhered  to.  Bnt  such 
picety  is  not  required  in  accusations  against  a  corporator  in 
a  corporate  court.  There  substantial  certainty  is  all  that  is 
necessary;  and,  in  the  present  case,  there  is  no  doubt  but 
the  intent  is  charged  as  part  of  the  crime,  and-sufficient  no- 
tice is  alleged  to  have  been  given  to  Raymond  to  prepare  to 
answer  it.  . 

Willes,  Justice,  of  the  same  opinion  oil  both  point* 
stated  by  Lord  Mam  sfi  eld. 

Ash  hurst,  Justice,  of  the  fame  opinion  on  the  point 
of  uncertainty  concerning  the  constituent  members  of 'the 
council. 

Puller,  Justice,  also  of  the  same  opinion  on  that  point. 
—He  said  nothing  on  the  other. 

Judgment,  mat  the  return  be  quashed,  and  a  peremp^ 
tory  mandamus  issue  [19]. 


[19]  The  returns  in  {he  cases  of 
Francis  Fane,  John  Luther,  and  se- 
veral ethers,  {supra  p.  144.  154.)  were 
quashed,  on  a  motion  made  for  that 
;pu  pose,  immediately  after  the  deci- 
sion of  the  present  case.  It  was 
stated  on  the  part  of  the  prosecutors, 
that,  by  the  returns  in  those  cases 
where  the  disfranchisemcnt*had  been 
for  non-residence,  the  prescriptive 
necessity  of  residence  only  applied  to 
the  council,  and  it  was  not  directly 


averred  that  the  prosecutors  were  of 
the  council,  the  non-residence  might 
be  no  offence  in  them. — Lord  Mansfield 
said ,  there  was  no  getting  over  the  ob-. 
jection,  and  that  {he  averment,  that, 
since  the  charter,  the  council  had 
consisted  of  the  mayor  and  capital 
burgesses  (a),  was  not  sufficient,  as 
it  did  not  appear  that  all  the  sixteen 
came  to  be  of  the  council,  which  be- 
fore the  charter  wa>  stated  to  consist 
only  of  eleven.     \ 


(a)  5tf?ra»p.  151. 
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Holford  against  Hatch.  Sat,Si7.,Wl 

THIS  was  an  action  of  covenant,  for   rent   in   anear,  ^SSSL^ 

A   brongfat  against  the  defendant  as  assignee  of  one  Saun-  action  of  <»▼«. 

im.     The  declaration  stated,  (in  the  common  form,)  that  ""{k»«3ii» 

the  plaintiff  demised  to  Saunders  for  seven  years,   by  virtue  tenant. 

whereof  he  entered  and  was  possessed,  and  that  afterwards, 

ill  the  estate,  right,  title,  and  interest,  of  Saunders,  u^he 

premises,  came  to  the  defendant,  py  assignment  thereof;  by 

virtue  whereof  he  entered  and  was  possqAd,  and  t)A  after 

Ac  assignment,  rent  had  become  due,  mich  the  defendant 

hid  not  paid.    The  defendant  plead*,  that  all  the  estate, 

right,  title,  and  interest,  of  Sokj^K  in  the  premises,  did 

not  come  to  him  by  assignment  theiW  in  manner  and  form  as 

the  plaintiff  had  alleged. 

On  the  trial,  it  appeared,  tha#the  defendant  was  in  pos- 
Ksnon  of  the  premises  during  the  time  when  the  rent  in 
war  became  due,  but  that,  by  die  deed  under  which  he  ' 
held,  they  were  conveyed  to  him,  by  Saunders,  for  a  day, 
or  some  days  less  than  the  original  term,  and  that  he  had 
actually  srjrtendered  them  before  the  action  was  brought. 
Some  recejflfe  also  were  produced  for  rent  which  had  been 
paid  by  thflpendant  to  the  plaintiff,  and  which  run  thus : 
"  Received  W  Saunders  by  the  hands  of  Hatch" 

Upon  this  evidence,  it  was  contended,  at  the  trial,  which 
came  on  before  Lord  Mansfield,  at  the  Sittings  for  Mid- 
dlesex, in  last  Hilary  Term;  1.  That,  in  point  of  law,  a 
person  holding  of  the  first  lessee,  by  an  under-lease,  like  the 
present,  is  not  liable  to  be  sued  by  the  original  lessor,  on  the 
^ovenaut  for  rent  contained  in  the  original  lease;  2.  That  the 
Wtt  put  in  issue  on  die  record,  viz.  that  all  the  estate,  8$c.  of 
oaunders  came  to  the  defendant,  was  not  proved. 

A  verdict  was  found  for  the  plaintiff,  but  Lord  Mans- 
field saved  the  points  made  by  the  defendant's  counsel,  for 
the  opinion  of  the* court.  Accordingly,  in  Hilary  Term, 
(Thursday,  the  4th  of  February,)  Davenport  obtained  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside,  and 
a  nonsuit  entered.  He  cited  Poulteney  v.  Holmes  (r),  Crusoe 
v.  Bugby  (s),  and  Hare  v.  Cator  (t). 

Cause 

*      (r)    M.  7  G.  3.  at  N.  Pr.  before    234.     Since  reported  QBlacht766. 
Pratt,  Ch.  Just.  1  Str.  405.  (t)  B.  ft.  £.  18  tf.  3.  [f  58].  Vide 

(sj  C.  AT.    II  Geo.  3.'     $  Wits,    infra,  Note  (21),  p.  184. 


[f  58]  Since  reported,  Cowp.  766. 
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Cause  was  shewn,  on  the  Thursday  following,  (the  1 1 1^ 
of  February.)  The  Solicitor  General,  for  the  plaintiff.— 
Dunning  and  Davenport ,  for  the  defendant. 

For  the  plaintiff,  it  was  contended,  1.  That  the  covenant 
for  rent  being  one  of  those  which  run  with  the  laud,  every 
person  who  takes  under  the  original  lease  is  liable  to  it. 
To  this  purpose,  the  defendant,  although  he  had  not  strictly 
taken  the  whole  of  the  first  lease's  interest  in  point  of  dura- 
tion, was  to   be  considered  as  his  assignee.     All  that  ha<J 
been  determined  by  the  case  of  Crusoe  v.  Bugby,  was  only* 
that  a  lease  by  the  original  lessee,  for  a  shorter  tune  than  hi* 
owq}  was  not  such  an  assignment  as  would  produce  a  for- 
feiture, under  a  covenant  not  to  assign  (u).    Many  modes  in 
which  Jfce  interest  ^fm  be  transferred,  though  not  assignments 
within  the  xneanin^tof  such  a  covenant,  are  considered  as 
assignments,  with  resj^ft  to  the  covenauts  which  run  with 
the  land.      A  deviseqfcdfc  executor,  an  assignee  under  the 
bankrupt  laws,  or  one  Who  purchases  the  term  from  the 
sheriff  under  an  execution,  are  assignees  in  law,  to  the  effect 
of  being  liable  to  covenantsifor  rent,  #c. although  the  transfer 
to  them  does  not  amount  to  a  forfeiture  under  a  covenant  not 
to  assign  [20].    The  landlord  is  entitled  to  look  for  the  rent 
to  the  person  in  possession,  and  ought  not  to  be  driven  to  die 
necessity  of  finding  out  the  original  lessee,  and  bringing  his 
action  against  him.     Poulteney  v.  Holmes  dpes  not  apply  tq 
this  case,  for  the  question  there  was  only,  ^|^ier  a  p*f°i 
agreement  by  the  original  lessee,  to  transferrin  remaining 
interest  in  a  term  of  more  than  three  years,  wnen  there  was 
only  a  year  and  a  half  to  run,  reserving,  the  rent  to  himself, 
not  to  the  reversioner,  was  void  within  the  meaning  of  the 
statute  of  frauds  (v).    Hare  v.  Cator  [21].  was  determined 

PM 


00  S.  P.  Kinnersley  v.  Qrpe,  supra* 
56. 

[20]  This  point,  which  was  taken 
'  for  granted  on  this  argument,  and  by 
the  court  in  Crusoe  v.  Bugby,  accord- 
ing to  Wilson's  report  qf  the  judgment 
in  that  case  (3  Wils.  237),  has  been 
since  very  much  agitated,  in  Denn, 
Lessee  of  Earl  Stanhope,  v  Sieggs,  T. 
?1  Geo.  3.  [<!>]  ' 


(v)  29  Car.  2.  c  3.  §  1,  2,  3.  j 
[21]  Bare  v.  Cator  was  argued,  4/fr 
a  case  reserved,  by  Morris  for  the 
plaintiff,  who  relied  on  Broome  v. 
Hoare,  1  Cro.  633.  and  by  Davenport 
for  the  defendant.— Lord  Mansfield 
in  delivering  {he  opinion  of  the  court, 
in  favour  of  the  defendant,  said,*  that 
the  case  in  Croke  did  not  apply,  and 
that  the  objection  was  unanswerable. 


[<3>3  In  Roe,  Lessee  qf  Hunter, 
v.  Galliers,  B.  R.  M.  26  Geo.  3.  On 
a  special  vefdict,  a  proviso,— that  a 
lease  should  become  void,  upon  the 
lessee's  committing  an  act  of  bank- 
ruptcy and  being  found  a  bankrupt,*-. 


was  held  to  be  good  ;  and  that  under 
such  a  proviso,  in  case  of  a  bank- 
ruptcy, and  commission,  the  lease 
shall  be  avoided,  and  the  lessor  may 
re-enter.    2  Term  Rep.  133.   • 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  III. 

sm  the  ground  that  the  defendant  was  charged  far  the  whole 
rant,  and  as  assignee  of  alt  the  premises,  when,  on  the  evi- 
dence, h  appeared,  that  only  part  of  them  had  been  as- 
signed ;  whereas,  in  the  present  case,  the  whole  premises  had 
bom  made    over.      2.  That,   as  to  the  second  point,    it 
went  merely  to  the  form  of  the  issue ;  but,  if  the  question  of 
law  was  in  favour  of  the  plaintiff,  it  was  enough  for  him  to 
prove  the  substance,  viz.  mat  the  defendant  had  enough  of  the 
term  transferred  to  him,  to  make  him  liable,  under  the  cove* 
nut,  for  the  rent  demanded  by  the  action.    On  this  head 
Pope  v.  Skytmer  (&),  and  a  case  put  in  the  text  of  Littleton 
(i),  were,  it  was  said,  in  point.    In  the  first,  in  an  action 
of  replevin,  the  defendant  having  avowed  mat  he  had  taken 
the  plaintiff  *s  caiAe  damage  feasant,  the  plaintiff  pleaded,  in 
bar,  that  A.  being  seised  of  a  house  and  land  to  which 
common  in  the  locus  in  quo  was  appendant,  had  demised  the 
flme  to  him  on  the  3Qth  of  March,  to  hold  from  the  25th  of 
March,  &c.  and  the  defendant  traversed  the  lease  modo  et 
forma,  upon  which  issue  beiqg  taken,  and  the  jury  having 
found  a  lease  made  on  the  25th  of  March,  to  hold  from 
thence  next  ensuing,  the  court  thought  mat  this  was  not  the 
same  lease  [22],  and  yet  gave  judgment  for  the  plaintiff,  be- 
cause the  substance  of  the  issue  was,  whether  the  plaintiff 
Jad  such  a  lease  as  by  force  thereof  he  might  use  the  com- 
mon at  the  time  (y).     The  case  put  by  Littleton  is  equally 
strong,  for  he  there  supposes^  the  demandant  in  a  writ  of 
entry  in  cam  proviso,  to  count  of  an  alienation  in  fee  made 
by  the  tenant  in  dower,  and  the  tenant  to  plead  that  he  did  not 
alien  modo  et  forma,  Sfc.  and  the  jury,  (on  issue  being  joined,) 
to  find  an  alienation  in  tail,  or  pur  outer  vie,  and  then  says, 
that  although  the  alienation  found  would  not  be  in  manner,  fyc. 
yet  die  demandant  should  recover. 

On  the  other  side,  it  was  insisted,  1.  That  the  case  of 
Crusoe  v.  Bugby  was  in  point.  There  is  not  a  better  known 
distinction  in  the  law  than  that  between  an  assignee  and  an 
under-tenant.     Only  assignees  of  the  whole  term,  whether  by 

actual 
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(m)  Cam.  Scacc.  T.  12  Jec.  1  Htb. 
72. 

(*)  %  483.   Co.  Littl.  281.  a.  b. 

[22]  One  of  the  variances  men- 
tioned by  Hobart  is,"  that  the  lease 
pleaded  was  exclusive,  and  that  found 
jby  the  jury  inclusive,  of  the  25th  of 
March.  This  may  therefore  be  added 
to  the  series  of  cases  enumerated  by 


Lord  Mansfield  in  his  argument  in 
Pugh  v.  the  Duke  of  Leeds  (•)  in 
which  "from  the  day?  had  been  sup- 
posed to  exclude,  and/rom  henceforth, 
or  ufrom  the  date,"  to  include  the 
day. 

(y)   Vide  Bristow  v.    Wright,    E. 
21  Geo.  3.  Infra,  p.  665. 


(•)  Mentioned  supra,  p.  53,  Note  [15]. 
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actual  assignment,  or  by  devise,  sale  under  ail  execution,  4** 
are  liable  to  the  covenants  for  rent,  #c.  for*. if  there  is  a  re- 
version of  a  day  reserved  by  the  immediate  lessor,  there  is  no 
privity  between  the  under-tenant  and  die  first  lessor.     The 
plaintiff  seems  to  have  acknowledged  this,  by  the  form  of  the 
receipts  he  has  given  for  the  rent,  which  has  been  paid  to 
him  by  the  defendant  in  order  to'  save  the  circuity  of  an  inter* 
vening  payment  to  Saunders.    While  the  defendant  coutinued 
in  possession,  the  plaintiff  might  have  distrained  upon  him  for 
the  rent  then  due,  but  as  he  baa,  permitted  him  to  quit  the 
premises  without  using  that  process,  he  cannot  now  substi- 
tute this  action  of  covenant  m  its  place*     Even  a  court  of 
equity  would  not  assist  in  a  case  like  this,  as  appears  by  two 
cases  mentioned  in  Bacon's  Abr.  Title  Lease  (z),  and  re- 
ported in  Vernon,  viz.  Sparkes  v.  Smith  (a),  and  Pilkington 
v.  Shaller  (b).      2.  iW,  by  the  issue,  the  plaintiff' had 
affirmed  that  the  whole  of  Saunders'*  estate,  <5fc.  had  come  to 
the  defendant,  but  the  proof  was,  that  only  part  of  the  tefm  had 
been  conveyed.    Surely  this  proof  can  as  little  support  such 
an  issue,  as  evidence  of  only  part  of  the  premises  having  been 
assigned,  which  was  the  case  of  Hare  v.  Cator.     The  only 
allegation  consonant  to  the  truth  of  the  present  case  would 
have  been,   "  You  have  been  in  possession  under  Saunders, 
"  and  thereby  became  liable  for  the  rent,  which  accrued 
"  during  your  possession,"   but,  if  the  plaintiff  had  stated 
his  demand  in  that  manner,  it  would  have  been  demurred  to. 
If  an  under-tenant  were  to  pay  the  rent  tq  the  original  lessor, 
he  could  not  plead  that  payment  in  bar  to  an  action  by  his 
immediate  landlord,  nor  set  it  off,  because  there  might  be 
mutual  accounts  between  the  original  lessor  and  lessee,  and  the 
former  might  have  been,  at  the  time  of  the  payment  made  to 
him,  indebted,  on  the  balance,  to  the  latter. 

Buller,  Justice,  put  this  case: — Suppose  a  lease  for  0.1 
years,  and  that  the  reversioner  aliens  his  reversion  in  parts,  viz. 
for  40  years  immediately,  to  one,'  and  in  remainder  in  fee,  to 
another.    By  the  covenant  for  rent,  it  is  to  be  paid  by  the 
lessee  and  his  assigns,  to  die  lessor  and  his  assigns.      "Now 
could  not  the  assignee  of  th^  reversion  for  40  years,  which  is 
only  part  of  the  original  lessor  s  interest,  maintain  an  action 
on  the  covenant  ? — To  this  it  was  answered,  that  the  cases 
were  not  parallel,  for  that,  in  the  case  put,  there   was  no 
middle  man  to  whom  the  lessee  could  be  answerable.     That, 
to  make  them  correspond,  the  privity  between  the   original 
lessee  and  lessor  in  the  case  before  the  court  must  be  annihi- 
lated.— Buller,  Justice,  then  observed,  that,  in  the  case  he 
had  supposed,  that  privity  was  not  an  end,  for  that  the  origi- 
nal 


(z)  Vol.iii.389. 
CaJ  Cane.  M.  1692. 


%  Vern.  2J5. 


(b)  Cane.  T.  1700.    2  Vern.  374. 


J 
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ml  lessor  would  still  remain  liable  to  die  leant!  under  a  co- 
venant to  repair,  $c. 

Lord  MANSFiELDj-r-It  13  fit  that  we  should  look  into  the* 
authorities ;  therefore  let  die  case  stand  oyer. 

The  court  were  understood  to  be  for  some  time  divided, 
and  judgment  was  not  given  till  this  day,  when  Lord  Mans-. 
field  delivered  their  unanimous  opinion,  as  follows: 

Lord  Mansfield,— This  is  an  action  of  covenant  by^ 
lessor  against  an  under-lessee,  and  die  single  question  is,  whe- 
ther the  action  can  be  maintained  against  him,  as  being,  sub- 
stantially, an  assignee.  For  some  time,  we  had  great  doubts, 
we  have  bestowed  a  great  deal  of  consideration  on  the  sub- 
ject, and  looked  fully  into  the  books,  and  it  is  dearly  settled; 
{and  is  agreeable  to  the  text  of  Littleton,)  that  the  action 
(snoot  be  maintained,  unless  against  an  assignee  of  the  whole 
tenn[F]. 

Ilie  rule  made  absolute  [+  59]. 
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[f  59]  The  following  case  has  been 
since  determined : 


Palmer  v.  Edwards  and  Another, 
B.  R.  E.  23  Geo.  3. 

This  was  an  action  of  covenant 
brought  by  the  plaintiff  as  assignee  of 
a  term,  against  the  defendant  as  assignee 
of  the  lessor,  for  not  finding,  provid- 
ing, assigning,  and  allowing,  proper 
wood  and  timber  for  repairing  the  de- 
mised premises. 

The  declaration  stated,  that  one 
Richard  Edwards,  being,  on  the  SOtb 
of  September  liol,  possessed,  among 
other  things,  of  certain  premises  par- 
ticularly specified,  for  a  long  term  of 
years  then  and  yet  to  come,  did,  on 
that  day  and  year,  demise  to  one  Ed- 
monson, bis  executors,  administrators 


and  assigns,  among  other  things,  the 
said  specified  premises,  to  hold  from 
Lady-day  then  next  ensuing,  for  30 
years,  at  a  certain  yearly  rent  in  the 
indenture  of  demise  mentioned  ;  that 
Edmonson,  for  himself,  his  executors, 
administrators  and  assigns,  by  the 
said  indenture  covenanted,  promised, 
granted  and  agreed,  that  they  would, 
at  their  own  proper  costs  and  charges, 
(wood  and  timber  excepted,)  repair 
and  keep  in  repair  during  the  said 
term,  among  other  things,  the  said 
specified  premises ;  and  that  Richard 
Edwards,  for  himself,  his  executors, 
administrators  and  assigns,  by  the 
sajd  indenture,  covenanted,  promised, 
granted  and  agreed,  that  they  would 
find,  provide,  assign,  and  allow, 
proper  wood  and  timber,  when  they 
should  be  required,  for  repairing, 
among  other  things,  the  said  specified 

premises, 


[f]  So  if  lessee  for  lives  grant  all  his 
estate,  &c.to  one  and  his  executors  for 
.9.9  years,  if  the  lives  shall  so  long 
Jive,  in  as  large,  ample,  and  beneficial 
a  manner  as  the  lessee  and  his  hcirt 
held,  reserving  the  rent  to  the  original 
lessor  payable  to  him,  but  no  rent  pay- 


able to  the  lessee,  this  grant  cannot  ope- 
rate as  an  assignment  of  the  freehold 
interest ;  and  therefore  the  grantee  is 
not  liable  as  assignee,  to  a  covenant  to 
deliver  up  the  premises  in  repair. 
Earl  of  Derby  v.  Taylor,  1  East. 
502. 


let 
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premises,  during  the 
said  term ;  that  on  the 
said  day  and  year,  Ed- 
monson, by  virtue,  of 
the  said  indenture,  en- 
tered on  all  the  said 
demised  prcmises.and, 
afterwards,  to  wit,  on  the  21st  of 
January  1752,  assigned,  transferred, 
and  set  over,  by  indenture,  to  one 
Warner ',  his  executors,  administrators 
and  assigns, the  said  specified  premises, 
to  hold  from  Lady-day  then  next  en- 
suing, for  30  years ;  and  that  Warner, 
by  virtue  of  the  said  last-mentioned 
indenture,  entered  into  the  said  de- 
mised premises.  Then  a  title  was  de- 
rived, by  many  mean  assignments, 
from  Warner  to  the  plaintiff,  and  it 
was  also  shewn,  that  Richard  Ed- 
wards's reversionary  leasehold  interest 
came,  by  assignment,  to  the  defend- 
ants; and  then  a  breach  of  the  cove- 
nant for  finding  and  allowing  timber, 
since  the  respective  titles  of  the 
plaintiff  and  defendants  had  accrued, 
was  assigned. 

The  defendants  pleaded,  1.  That 
Edmonson  did  not  assign,  transfer,  and 
set  over,  to  Warner,  the  said,  &c. 
(specifying  the  same  premises  specified 
in.  the  declaration,)  in  manner  and 
form,  &c.  2,  3,  4.  three  other  pleas 
on  which  no  question  arose,  6.  per- 
formance. 

Issue  was  joined  on  each  of  those  ' 
pleas,    and   the  cause  came   on   for 
trial  before  Eyre,  Baron,   at  the  Lent 
Assizes  for  Huntingdonshire,  23  Geo. 
3. 

Upbn  the  evidence,  it  appeared,  that 
the  original  lease  was  of  certain  tene- 
ments, including  those  in  the  decla- 
ration specified,  at  a  rent  of  .£149 
7«.  lOrf.  and  that  it  contained,  among 
other  covenants,  one,  on  the  part  of 
Edmonson,  to  repair;  and  another, 
on  the  part  of  Edwards,  to  find  timber, 
as  stated  in  the  declaration. 

The  indenture  between  Edmonson 
and  Warner,  reciting  the  lease,  wit- 


nessed, that  Edmonson  assigned  al! 
and  singular,  Sf-c.  (viz.  that  part  of 
the  premises  specified  in  the  decla- 
ration,^ Warner,  his  execu- 
tors* administrators,  and  as-  [  188  ] 
signs,  (subject  to  the  excep- 
tions, reservations,  and  agreements 
aforesaid,)  at  the  yearly  rent  of 
£26.  2s.  payable  to  Edmonson.  Then 
there  was  a  covenant,  by  Warner,  for 
himself,  his  executors,  administrator, 
and  assigns,  to  repair  at  thfcir  own 
proper  costs  and  charges,  (wood  and 
timber  excepted,)  and  a  power  to  Ed- 
monson to  re-enter  on  non-payment  of 
rent.  There  were  also  several  other 
covenants,  which  were  admitted  at 
the  bar  to  be  different  from  those  in 
the  original  lease. 

A  verdict  having  been  found  for  the 
plaintiff  on  all  the  issues,  ,a  new  trial 
was  moved  for,  on  two  grounds;  I. 
that  the  rent  was  reserved  to  Edmon- 
son; 2.  that  the  covenants  in  the  in- 
denture between  E4wonspn  and  War^ 
ncr  were  not  the  same  with  those  in 
the  original  lease. 

Partridge,  in  support  of  the  ver- 
dict, contended,  that,  wherever  the 
whole  interest  is  conveyed,  it  is  an  as- 
signment, and  that,  in  such  case,  Kthc 
assignee  stands  exactly  in  the  place  of 
the  lessee,  and  is  entitled  to  the  be*- 
nefit  of  all  the  covenants  ot\  the  part 
of  the  lessor. 

Cole,  and  Davenport,  for  the  dcr 
fendants,  relied  on Poulteney  y.Holtncs, 
and  insisted,  that  this  was  not  an  as- 
signment, because  the  rent  was  not 
reserved  to  the  first  lessor,  but  to  Ed- 
monson, and  because  a  power  of  re- 
entry was  given  to  Edmonson.  That 
those  circumstances  constituted  JErf- 
monson  the  landlord  of  Warner;  and 
that,  if  an  action  of  covenant  were 
to  be  brought  by  the  defendants, 
against  Palmer,  for  not  repairing^ 
he  might  plead  that  he  was  not  as- 
signee. 

Lord  Mansfield,  and  Ashkurst, 
Justice,  absent 
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Buller,  Justice, — It  may  be  a  ques- 
tion, whether  the  new  covenants  in 
the  conveyance  from  Edmonson  to 
Warner  are  good.  On  this  I  give  no 
opinion.  But  certainly  that  was  an 
assignment*  There  was  no  reversion 
left.  There  is  no  doubt  but  there  is 
sufficient  privity  for  the  defendants,  as 
assignees  of  the  reversion,  to  maintain 
an  action  on  the  covenants  in  the 
original  lease  against  Palmer,  and  that 
the  remedy  is  mutual,  so  as  to  entitle 
fgfour  to  die  advantage  of  the  ori- 
ginal covenants  on  the  part  of  the 
icssbr.     The  case    of    Foulteney    v. 


1779. 

HoLroao 
against 
Hatch. 


Holmes  does  not  come 
up  to  this.  That  case 
onjy  determined,  that 
what  cannot  be  sup- 
ported as  an  assign- 
ment, shall  be  good  as 
an  under-lease  against 
the  party  granting  it. 

Willes,  Justice,  concurred  in  the 
same  opinion. 

The  rule  discharged. 

Vide  Eaton  v.  Jaques,  M.21  Geo.  3. 
Infra,  455.  Walker  v.  Reeves,  M.  22. 
Geo.  3.  Infra,  461.  Note  [l].  Wad- 
ham  v.  Marlon,  B.  R.  M.  25  Geo.  3. 


The  King  against  Pugh. 

THIS  was  a  case  reserved  upon  an  indictment  on  the  sta- 
*  tute  of  3  4f  4  Ann.  c.  18.  §  5.  against  the  defendant,  as 
high  constable  of  the  hundred  of  Battle,  in  the  county  of 
Sussex,  for  not  obeying  a  warrant  of  the  justices  in  quarter 
essions ,  by  which  he  was  commanded  to  issue  his  precepts 
to  the  petty  constables,  head-boroughs,  and  tything  men,  of 
<rod  belonging  to  the  respective  boroughs*  of  the  said  hun- 
dred  of  Battle,  for  the  purpose  of  preparing  lists  of  persons 


qualified  to  serve  on  juries,  fyc.  and  for  not  returning  such 
&ts  to  die  said  justices,  at  die  Michaelmas  sessions  following. 
The  indictment  had  been  removed  by  certiorari  from  the 
quarter  sessions,  and  was  tried  at  the  last  Assizes  for  Sussex. 
The  case  set  forth ;— That  the  defendant  had  been  legally 
appointed  to  his  office ;  that  a  warrant,  (stated  in  hoc  verba,) 
issued  at  the  Midsummer  sessions ;  that  he  was  duly  served 
with  it,  and  neglected  and  failed  to  issue  forth  his  precepts, 
4fc.  That  William  I.  when  he  founded  the  abbey,  granted, 
among  other  things  [f1],  "  quod  habeat  curiam  suamper  omnia, 

•    «4f 


Saturday,  8th 
May. 

If  the  inhabitants 
of  an  hundred  \ 
have  enjoyed  an 
immemorial  ex- 
emption from 
serving  on  juries, 
they  are  not  lia- 
ble to  be  sum- 
mooed,  under 
any  of  the  diffe- 
rent statutes  re- 
lative to  jurors. 


Qu. 


tF  1]  In  R.  v.  Thomas  Clarke,  1  T.  This  power  was  admitted  in  that  case 
-j*  6$6,  this  case  was  referred  to  by  to  extend  to  exemption  by  charter 
Buller,  j  as  settling  the  power  of  the  from  the  office  of  constable;  but  it 
<rown  to  exempt  from  serving  offices,    was  held   to   be   restrained  to  cases 

where 


♦I 
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1  V79#      *'  *  ngMM*  libertatem  8f  consuetudintm  tractandi  de  iiiw  r& 
%00ym^j       "  bus  vel  negotiis,  fyjustitiam  per  se  tenendum?  sanctuary 
The  King    f°r  felons,  freedom  from  all  episcopal  jurisdictions,  fyc.  That 
against       Henry  I.  by  two  several  charters,  (part  of  which  were  set 
Puoh.       forth,)  confirmed*  the  privileges  granted  by  William  I.  That 
[  189  ]      Henry  VIII.  granted  the  manor  and  hundred  of  Battle* Abbey 
to  Sir  Anthony  Brown,  his  heirs  and  assigns,  with  power  (o 
hold  such  views  of  frank-pledge,  court-leet,  hundred-courts* 
""         law-days,  sokes,  returns  of  writs,  cognizances  of  pleas,  and 
other  rights,  jurisdictions,  powers,  liberties,  Sfc.  as  the  late 
abbot,  or  any  of  his  predecessors  had  held  and  enjoyed,  id 
right  of  the  said  abbey.    That  under  this  grant,  the  nkanot 
and  hundred  had  come  by  various  mesne  assignments  to  thd 
present  proprietor  Sir  Whistler  Webster,  Ba*h     That  the 
defendant  lived  within  the  manor.    That  the  manor  and  hun- 
dred are  co-extensive.    That  there  had  been  a  court  of  record 
regularly  held  within  the  manor  till  theyeaV  1744.    That,  by 
immemorial  custom,  the  resiants  within  the  hundred  had  not 
been  returned  to  seiVe  on  juries  out  of  the  hundred ;  and 
that  no  precepts  had  ever  been  issued,  from  time  immemorial* 
hy  the  high  constable  of  Battle.     That  no  proof  was  given 
of  any  allowance    of   this  privilege.      That    die  town  of 
Battle  is  not  a  town  corporate,  that  has  power  by  charted 
to  hold  sessions  of  goal-delivery,  or  sessions  of  the  peace  for 
such  town. — The  defendant  was  found  guilty,  subject  to  the 
opinion  of  the  court  on  the  following  question,  viz.    "  Whe* 
"  ther  the  above  charters  and  immemorial  custom  would  ex- 
"  empt  the  inhabitants  of  the  hundred  of  Battle  from  serving 
"  on  juries,  and  the  high  constable  from  issuing  his  precepts? 
"  or,  Whether  the  several  acts  of  parliament  passed,  and  now 
"  in  force,  concerning  jurors,  or  "some,  or  one  of  them,  have 
"  not  taken  away  such  exemption  ?" 

The  case  was  argued  on  Wednesday  the  5th  of  May.—* 
Bnrrell,  for  the  prosecution.— Peckham,  for  the  defendant. 
In  support  of  'die  prosecution,  it  was  contended,  that  die 
statutes  of  4  $5  W.  $  M.  c.  24.  (c)  7  *  3  W.  S.  c.  32.  (d) 
and  S  #  4  Ann.  c.  18.  (e)  are  general,  without  any  exception 
as  to  liberties  or  local  exemptions,  unless  with  regard  to  oties, 
boroughs  and  towns  corporate  (f),  and,  therefore,  they  most 

be 

(c)  §  15,  16.  (t)  §  5. 

(d)  §4.  (f)  tSfSW.SfM.  c.24.  §  17. 


where  a  sufficient  number  were  left    tion  from  personal  service  would  not 
liable  to   serve  the  office,  and  to  be  >  apply  to  the  office  of  constable,  which 
confined  t*  the  express  terms  of  the     may  be  executed  by  deputy, 
charter:  consequently  that  an  exemp- 


« 
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be  considered  as  having  taken  away  the  privilege  claimed  bj  the       \  779. 
•*"**"*••-         ■    la  legale 


inhabitants  of  the  hundred  of  Battle,  if  it  ever  had  a  legal  ex-       _ 
utence.  Hiia  construction  of  those  statutes  was,  it  was  said,  con-    ^he  Kino 
sonant  to  the  interpretation  which  had  obtained  in  respect  to  the       against 
statute  of  bridges  and  highways  (g),  for  the  words  in  the  fourth       Pug  11. 
section  of  that  statute,  having  given  authority  "  to  tax  and      [  190  ] 
"  set  every  inhabitant,"  Lord  Coke  expressly  savs,  in  his 
commentary  upon  it,  that,  "  by  these  words,  all  privileges  of 
"  exemptions  or  discharges  whatsoever  from  contribution  for 
M  the  reparation  of  decayed  bridges,  (if  any  were,)  are  taken 
u  away,    and  even  adds,  "  although  the  exemption  were  by 
*  act  of  parliament  (h)."       • 

For  the  defendant,  it  was  insisted,  that  it  is  a  general 
role,  that  an  affirmative  statute  does  not  take  away  a  custom 
ft  J.  Many  particular  decisions  which  establish  and  confirm 
Aat  rule  might  be  cited.  For  example,  by  the  statute  of  1 
Ed.  3.  st*  2.  cap.  2.  it  is  enacted,  "  That  every  man  that  hath 
"  an*  wood  within  the  forest  may  take  house-bote  and  hay-bote 
"  in  his  said  wood,  so  that  he  doth  the  same  by  the  view  of 
"  the  foresters;99  and  yet,  notwithstanding  that  restriction,  a 
prescription  to  cut  down  timber  trees  in  the  party's  own 
woods,  within  a  forest,  without  the  view  of  the  forester,  was 
held  good,  in  a  case  in  16  Eliz.  stated  4  Inst.  297.  (k).  The 
passage  in  Lord  Coke's  commentary  on  the  statute  of  bridges 
does  not  apply,  because  the  words  of  that  statute  are  much  " 

broader,  and  more  comprehensive,  than  those  of  the  different 
acts  relative  to  jurors.  The  principal  object  of  the  statute 
of  4  Sf  5  fV.fy  ft.  (in  that  oart  of  it  which  has  been  relied 
ou,)  was  to  revive  that  of  10  $  17  Car.  2.  c.  3.  with  regard  to 
the  qualification  of  jurors  in  point  of  estate.  The  purpose 
of  those  of  7#8  W*  3.c.  32.  and  \Ann.c.  3.  was  to  provide 
a  method  of  giving  the  sheriff  authentic  information  of  the 
persons  qualified;  but,  from  a  careful  perusal  of  those  diffe- 
rent statutes,  it  would  appear,  that  it  was' never  intended 
thereby  to  subject  persons,  who  had  a  light  of  exemption,  to 
serve.  Such  exemptions  are  very  common.  Tenants  in  an- 
cient demesne  "  cannot  be  empannelled  to  appear  at  West- 
"  minster  or  elsewhere  in  any  other  court  upon  any  inquest  or 
u  trial  of  any  cause  (I)*  So  clergymen,  (.Beechers  Case)  (m), 
coroners,  officers  of  the  forest,  officers  in  the  army,  and 
other  officers,  and  ministers  belonging  to  the  King,  are 
not  liable  to  be  summoned  on  juries;   Bacons  Abr.  Title 

Juries 


(g)  22  Hen.  S.  c.  5.  (0  4  Inst.  2G9. 

(k)  2  Inst.  704.  (m)  C.B.M.  19.    Eli*.    4  Leon. 

(i)  Co.  Uttl.  115.  fl.  19a 

(kj  Also  Co.  Uttl.  115.  a. 


i 
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1779%  Juries  (n);  and  by  die  statute  of  53  Hen.S.c.  14.  thoiigfc 
s^^ym^  it  is  provided,  that,  in  particular  cases,  persons  privileged 
The  Kino  ty  charters  of  exemption,  shall,  notwithstanding,  be  sworn 
against  on  juries,  yet  their  general  liberty  and  exemption  is  saved, 
'  Pi/Gil.  which  affords  a  strong  proof  of  the  antiquity  of  this  sort  of 
[  191  ]      privilege. 

Burrell,  in  reply,  observed,  that,  if  it  tvere  to  be  held  that 
the  exemption  claimed  was  well  founded,  still  that  was 
not  a  sufficient  justification  of  the  defendant,  because  his 
office,  in  the  execution  of  the  warrant,  was  only  ministerial 
[23];  but  Peckham  having  answered,  that  the  point  of 
the  exemption  was  the  only  question  meant  to  be  tried  and 
brought  on  upon  the  case  reserved,  this  seemed  to  be  ac- 
quiesced in. 

The  court  took  time1  to  consider,  and  now  Lord  Mans- 
field delivered  their  opinion,  as  follows : 

Lord  MANSFiELD,-^Wehave  Considered  this  matter  very 
fully,  and  we  are  all  of  opinion,  that  the  statutes  relative  to 
juries,  being  affirmative,  do  Dot  take  atvay  the  prior  exemp- 
tion ;  and  so  is  the  text  of  Littleton  [f  2]. 

A  verdict  of  acquittal  entered  for  the  defendant. 

( n)  Vol.  iii.    p.  26l.    cites  Dalt.    16  $  17  Car.  2.     Hardr.  389-     Sid. 
Sker.  121 .  Trials  per  pais  86.  243. 

[23]  Vide  Rex  v.  Percival,  B.  R.  H. 


Tu«d.y,iith  The    KlNC}  agaimt  the  Justices  of  Glou- 
cestershire. 


/~\N  an  application  for  a  mandamus  to  compel  die  justices 
^-^  of  the  Quarter  Sessions  in  Gloucestershire  to  receive  an 


The  justice*  are 
bound  to  receive 
an  appeal  against 

m«vaf  Coffered  appeal  from  an  order  of  removal,  it  appeared,  from  the  affida- 

atthe  next  *cs-    vits  on  which  the  rule  was  obtained,  that  the  examination  of 

,no°oti£  oHp-  tiie  pa«per  was  taken  in  August;  the  order  of  removal  dated 

peai  has  been       the  12th  of  November  following;  and  the  Sessions,  where 

*"cn*  (the  appeal  was  tendered,  held  on  the  12th  of  January  in  the 

ensuing  year ;  that  no  notice  of  appeal  had  beeu  served,  (for 

*  which  the  reason  assigned  was,  that  the  appellants  had  not 

been  able  to  get  their  witnesses  ready,  till  it  was  too    late 

to 


[f  2]  Vid.  Com.  Dig.  Parliament,  R.  23,  24. 
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to  give  such  notice  [f]  ;  that  the  court  hid  been  moved  to 
receive  the  appeal,  and  adjourn  the  consideration  of  it  till 

the  following  Sessions,  and  had  refused.  The  King 

Dunning  now  shewed  cause. — Morris  for  the  prosecutor,  against  the 

The  court  were  clearly  of  opinion,  that  die  justices  ought  Justices  of 

to  have  received  the  appeal.  G  louces- 

The  rule  made  absolute.  tbrshire. 


Alsop  and  Another  against  Brown. 

'THIS  was  an  action  on  a  bond,  to  die  trustees  under 
*  Samuel  Wilson's  will,  in  which  the  defendant  pleaded  a 
teikniptqy,  as  was  done  in  the  case  of  Ahopj*  Price  (o); 
but  sere,  the  defendant  was  the  principal.  Tie  cause  had 
been  tried  before  Bbxler,  Justice,  and  a  special  case  re- 
served, which  was  this  day  spoken  to,  by  Davenport,  for  the 
plaintiffs,  and  Morgan,  for  the  defendant.  It  was  stated  in 
the  case,  that  interest  had  been  paid  on  the  bond,  after  the 
defendant  had  obtained  his  certificate,  but  it  did  not  appear 
whether  such  interest  was  paid  by  die  bankrupt,  or  one  of  the 
sureties.  Lord  Mansfield  said,  that,  if  die  interest 
was  not  paid  by  the  bankrupt,  there  was  no  question,  but 

that 


[  192  I 

Tueeday.llth 
May. 

If  abend  for  the 
payment  of  mo- 
ney has  been  for- 
feited before  a 
bankruptcy, 
payment  of  in- 
terest by  the 
bankrupt  after 
the  certificate, 
may  perhaps 
render  him  liable 
to  be  sued  upon 
it. 


(0)  Vide  supra,  p.  1ft). 


[?]  In  It  v.  Justices  of  N.  R.  of 
Yorkshire,  8  T.  R.  150.  it  was  held 
that  if  the  Sessions  thought  there  had 
been  time  for  the  appellants  to  give 
notice  and  come  prepared  to  try,  they 
might  refuse  to  enter  and  respite, 
where  no  notice  had  been  given. 
But  in  R.  v.  Justices  of  Bucks,  3 
East .  342.  a  contrary  doctrine  pre- 
vailed, and  the  discretion  given  by  the 
words  of  9  G.  1.  c.  7.  #.  8,  ("  if  it 
"  shall  appear  that  reasonable  time  of 
u  notice  was  not  given*')  was  re- 
strained to  the  reasonableness  of  the 
notice  according  to  the  practice  of 
the  Sessions  1  the  statin*  being  con* 


sidered  imperative  on  the  justices  to 
enter  and  respite,  if 'in  fact  no  rea- 
sonable notice  had  been  given.  This 
latter  construcion  has  been  fall/ 
confirmed  in  It  v.  Justices  of  Stafford* 
shire,  7East,5*&*  and  again  in  R.v.  Jus- 
tices of  Berkshire,  T.  48  G.  3.  M.$.  in 
which  it  was  extended  to  a  case 
where  a  notice  had  been  given,  stating 
the  pauper's  name  erroneously,  which 
was  considered  as  equivalent  to  no 
notice. 

It  is  otherwise  where  a  statute  is 
not  imperative  to  respite  as  well  as  to 
enter,  it  v.  Justices  of  Derbyshire,  4 
T.Jt4S|- 


Vol.  I. 
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1779.  ^mt  ^  ^  waa>  **  vould  be  an  admission  by  him,  that:  the 
v^^J  principal  was  then  due,  and  he  might  be  liable  as  on  a  new 
Alsop  contract  [24].  The  case  was  ordered  to  stand  over,  till 
against  affidavits  should  be  hud  before  the  court,  staling  by  whom 
Beown.  the  interest  was  pud ;  but  I  believe  it  was  never  brought  on 
again. 

[24]  Vide,  Webster  v.  Bannister,  E.     Wilkes,  M.  21  Geo.  3.    Infra,  519. 
20  Geo.  3.    Infra,  393,  and  Wyllic  v.     [f60]. 


[f  60]  Fttfe,  also,  Be**  v.  Barber,  B.  R.  J/.   23  Geo.  3.  cited  #i//>ra  p.  101. 

Aofr[f.42]« 


The  Kin**  against  the  Justices   of  the  East 
Riding*  of  Yorkshire- 


jit_  nnHIS  was  aa  application  for  a  mandamus  to  compel  the 
:en*~   -*•    court  of  Quarter  Sessions  to  receive  an  appeal  against 


•[  193  ] 

If,  Jfom  the  <ii< 
tancc  between 

wWi  h^  ^u    r   an  ^^  °^  reiu°val' 

has^tlccn  ^-p€r  The  facts  of  the  case  were  tliese :  The  order  of  removal 
moved  and  the  had  been  made  by  the  two  justices  on  the  22d  of  September, 
teuton*  «£ he'd,  hu^  the  pauperwas  not  removed  rill  the  6th  of  October.  Hull, 
there  is  not  time  (the  place  to  which  the  pauper  had  been  removed  from  Whit- 
peJrlftitf  IE-  fy>)  '**  «xty  "^^  fr°m  Northallerton,  where  the  Sessions 
•ions  hcidinime-  began  on  the  6th  of  October.  At  that  Sessions,  no  appeal 
^entVthT"  was  entered,  and,  at  the  Epiphany  Sessions  following,  (which 
removal,  the  began  on  the  12th  of*  January,)  the  parish  charged  having 
•wuin^areto  offered  an  appeal,  the  justices  refused  to  hear  it,  thinking 
be  considered  as  themselves  bound  by  the  w6rds  of  the  statute  of  13  S$  14 
*\*ZX\te**I?  Car.  2.  c.  12.  §  2.  which  says,  that  persons  aggrieved  may 
%iteof  13  «c  H    appeal   to    the  justices   of  peace    "  at   the  next    Quarter 

;nd\h«CjJtk«    "  Sessions." 

tmbecompeitod  Lee  shewed  cause,  and  insisted,  that  the  succeeding  Ses- 
t»  receive  the  ^^  had  no  jurisdiction;  tliat  an  appeal  might  have  been 
«ch  *enJuins  entered  at  the  Michaelmas  Sessions,  on  the  second  or  third 
day,  for  that  no  notice  is  necessary  in  order  to  entitle  the 
parties  to  enter  their  appeal  (p),  although,  if  there  has  not 
been  any,  or  not  reasonable  notice,  the  justices  are  bound  to 
adjourn  the  hearing  till  the  ensuing  Sessions  (q). 

The 

» 

<p)    Rex  v.  the  Justices  of  Giou-        (f)  9  Geo.  1.  c,  p.  is. 

crstvrshire,  supra  191. 
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The  court  arid,  that,  by   «  next  Sessions"  the  statute  of 

Car,  2.  mart  have  meant  die  next  possible  Sessions  [f],  and 

that,  here,  it  was  impossible  for  the  appellants  to  lodge  their    Tho  Kino 

appeal  at  die  Michaelmas  Sessions*  against  the 

The  rule  made  absolute  [<*>].  Justices  of 

YORKSHIRE. 


[O]  But  in  Rex  v.  the  Justices  of  the  22d,^  at  the  distance  only  of  20 

Htrffordskire,  where   the  order  was  miles  from  the  place  to  which  he  was 

dated    18th   April,    the  pauper    re-  removed,   (be  court  refused   a  man- 

moved  19th,  and  the  Sessions  held  damns.    3  Term  Rep.  504. 


The  King  against  May. 

TiV  an  indictment  for  penury  tried  before  Buller,  Jus- 
1  fire,  at  the  Sittings  at  Westminster,  in  last  Hilary  Term 
fry  the  perjury  was  hud  to  have  been  committed  by  the  de- 
fendant, in  giving  his  evidence  as  prosecutor,  upon  an  indict- 
ment against  A*  for  an  assault.  The  defendant  having  been 
found  guilty,  on  Wednesday  the  3d  of  February  1779,  Cow- 
per  moved  for  a  rule  to  shew  cause,  why  the  verdict  should 
not  be  set  aside,  andjudgment  of  acquittal  entered  upon  the 
following  ground:  The  original  indictment,  in  stating  the  in- 
jury which  the  defendant  (then  the  prosecutor)  had  received, 

said, 

ccssary  rerfta^  the  court  wiU  order  him  to  pay  the  expence 

(r)  Thursday,  the  38th  of  January,  1779* 


Saiurdnw,  15* 
May. 


In  in  indie 
the  words  "  in" 
"  manner  and 
"  form  following, 
«  that  it  to  say  » 
do  not  bind  U* 
party  to  recite 
the  instrument, 
«Yc  verbatim, 
nor  render  mere 
formal  omissions 
or  mistakes  fetal. 
If  a  clerk  of  the 
peace  in  drawing 
an  indictment 
introduce  unne- 
thereby  incuxred* 


[f  ]  This  principle  has  always 
been  admitted.  Whether  particular 
cases  come  within  it  must  necessarily 
depend  upon  facts.  In  R.  v.  Justices 
of  Witts,  2  Bott.  pi.  799.  where 
the  order  was  made  four  days  before 
the  commencement  of  the  Sessions, 
and  the  Sessions  lasted  three  days 
more,  the  parties  being  within  ten 
miles,  the  court  held  they  ought  to 
have  gone  to  the  next  Sessions.  In 
K.  v.  Justice*  of   Flintshire,  where 


the  order  was  executed  at  fifty-four 
miles  distance  the  evening  before  the 
day  on  which  Sessions  are  usually 
held,  and  only  three  days  before 
they  were  actually  held  at  the  place 
m  question,  it  was  decided  that  the 
appellants  were  entitled  to  come  to> 
the  next  Sessions  but  one,  as  the  next 
possible  Sessions;  though  the  order 
had  been  signed  a  month  before,  and 
was  prevented  from  being  executed  hjr 
the  misconduct  of  the  pauper. 

P  *  «  . 
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The  King 
against 
May. 


said,  "  whereby  his  life  was  greatly  despaired  of?  The  pre- 
sent indictment,  after  mentioning  that  there  had  been  an  in- 
dictment preferred  by  the  defendant,  went  on  thus ;  "  which 
"  indictment  was  x presented  in  manner  and  form  following, 
"  thai  is  to  say.  Then  the  indictment  was  set  forth  m 
hac  verba,  but,  in  the  passage  above-mentioned,  the  trord 
"  despaired"  was  omitted.  It  was  admitted  not  to  have 
been  necessarij  that  the  former  indictment  should  be  recited, 
[  W  ]  but  it  was  contended,  that  the  *  prosecutor,  by  die  words 
"  manner  and  form  following ,  that  is  to  say"  had  under- 
taken to  recite  it,  and  that,  having  done  so,  he  was  bound  to 
set  it  forth  verbatim.  This  objection  had  been  made  at  the  trial, 
but  was  over-ruled  by  the  Judge,  who  said,  that  the  word, 
"  tenor9*  had  so  strict  and  technical  a  meaning  as  to  make  it 
necessary  to  recite  verbatim,  but  that,  by  the  expression  in 
this  case,  nothing  more  than  a  substantial  recital  was  re* 

Juisite,  and  that  the  variance  here  was  only  in  matter  of  form. 
le  mentioned  a  case  where  the  variance  was  "  undertood? 
in  the  recital  of  an  affidavit,  in  an  indictment,  instead  of 
"  understood?  in  which,  on  a  motion  for  a  new  trial,  al- 
though the  introductory  words  were  "  tenor  and  effect?  the 
court  determined,  that  the  variance  was  not  fatal  [25]. 

A  rule  to  shew  cause  was  granted,  but  was  afterwards 
dropped,  and  the  defendant  was,  this  day,  called  upon  his 

recognizance, 


[25]  M.  15  G.  3.  Rex  v.  beech. 
The  distinction  laid  down  by  the 
Court,  in  that  case,  was,  that,  where 
the  misrecited  Word  is  in  itself  a  word, 
though  not  intelligible  with  the  con- 
text, as,  "  air?  for  "  heir?  there  the 
variance  according  to  the  decisions,  is 
fatal,  but  not  if  the  mutilated  words 
does  not  make  any  other  word[f  6i]. 


Qu.  therefore,  as  to  the  case  of  Ti/r- 
viU  v.  Jynsworlh,  (£.  R.  H.  1  Gro.2. 
2  Lord  Raym.  1515.  2  Str.  787.) 
where,  in  an  action,  the  word 
"  Austrialia"  being  used  in  stating 
the  name  of  the  South  Sea  Company, 
instead  of  "  Australia?  the  variance 
was  held  to  be  fatal  [<&"]. 


.  [6l]  The  case  of  Rex  v.  Beech  has 
been  since  reported,  Covp.  229. 

[flt^]  The-  introduction  of  an  un- 
meaning word  in  the  recital  of  any  in* 
•trument,  in  a  declaration,  (as  of 
u  if"   in  setting  forth   the  sheriff's 


precept  to  the  returning  officer*  in  an 
action  for  bribery)  is  not  a  fatal  va- 
riance. King  v.  Pippet,  B.  R.  £.  26 
Geo.  3.  1  Term  Rep.  235.  Vide 
Infra*  Bristow  v.  Wright,  666  [f  l]. 


*-[f1]  For  authorities  upon  this  proved  accurately,  as  stated  in  plead- 
point,  whether  an  allegation  to  be  ing,  sec  Purceli  v.  Macnamara,  9 
proved  by  record  is  necessary  to  be    East.  157*  and  R.  v.  Erndcn,  ti>.  437. 
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recognizance,  in  order  that  judgment  might  be  pronounced      1779. 
agunsthim.  ^vw 

Hie  indictment,  which  had  been  removed  by  certiorari,    The  Kino 
from  the  Quarter  Sessions  for  Middlesex,  appearing  to  be  of      against 
n  exorbitant  length,   stating  all  the  continuances  on  the        Mat. 
/bnner  prosecution,  fc.  which  is  rendered  unnecessary  by 
the  express  words  of  the  statute  of  23  Geo.  2.  c.  11.  §  1. 
the  court  ordered,  that  it  should  be  referred  to  the  master 
tone  what  part  of  the  record  was  unnecessary,  and  that  the 
clerk  of  the  peace  should  pay  the  expence  incurred  by  such 
unnecessary  part  [26]  [f  2]. 


[26]  Lord  Mansfield  desired  the 

bar  would  take  a  note  of  this,  that  it 

might #  be  publicly  known. — A  case, 

in  some  .respects  similar,  occurred  in 

this  term,  when  I  happened  not  to  be 

in  court,  viz.  Rex.  v.  Bury,  but  I  have 

Ken  t  very  accurate  note  of  it.     It 

came  on  upon  a  rule  to  shew  cause, 

why  an  attachment  should  not  issue 

against  the  defendant,  who  was  clerk 

of  assize  on  the  Norfolk  circuit,  for 

not  obeying  a  writ  of  certiorari  to 

mnove  an  indictment  for  murder,  and 

•  special   verdict  founded   upon    it, 

(Rtx  v.  Bortkwick,  T.  19  G.  3.  Infra, 

p.  207.)    The  defendant  insisted,  that 

fce  had  a  right  tp  retain   the  record 


till  he  should  be  paid  his  fees  for 
drawing,  ingrossing,  fyc.  *  which  the 
attorney  for  the  prisoner  refused  to  do, 
on  the  ground  of  their  being  exorbi- 
tant.  However,  on  the  attorney's  un- 
dertaking to  pay  as  much  as  should, 
on  a  reference  to  the  master,  be  re- 
ported to  be  due,  the  record 
was  returned  into  court,  [  195  ] 
upon  which  the  rule  was  dis- 
charged. Lord  Mansfield  said  he 
should  be  very  unwilling  to  deter- 
mine that  a  clerk  of  assize  has  a 
lien  on  the  records  of  the  court  for 
his  fees,  for  that  he  foresaw  great  in- 
convenience from  such  a  doctrine. 


•  Vide  JVilkins  v.  Carmichael,  H.  19  G.  3.    Supra,  p.  101.  104. 


[r2]  If  the  variation  makes  non- 
tttise,  the  court  will  vtfkcr  add  or  take 
eway  what  is  necessary  to  restore  the 
cltar  and  undoubted  context  of  the 


original ;  where  the  party  has  not  ab- 
solutely undertaken  to  give  it  verbatim* 
R.  v.  Pippet. 


The  End  of  Easter  Term  19  Gbobgb  IIL 


PS 


CASE'S 

ARGUED  and  DETERMINED 


IN    THE 


COURT  OF  KING's  BENCH, 


IN 


1779. 


TRINITY  TERM, 

IN  THE  NINETEENTH  YEAR  OF  THE  REIGN  OF  GEORGE  111. 


Saturday,  5th  DUNCAN    Ogll'lllSt    THOMAS. 

June* 

Ifawrantof    'T'HIS  was  a  rule  to  shew  cause  why  a  bond  and  war- 
attorney  to  con-    X    rant  0f-  attorney  to  confess  judgment  in   this    court, 
tenobu^fdby  should  uot  be  delivered  up,  as  having  been  obtained  by 
^li^rd*1^  cot,rt  *raut''  WM*  w'*^e  ^e  P81^  was  m  custody  under  process  out 
Mimed  up?1*  °f  *e  conrt  °f  Exchequer.   Judgment  had  not  been,  in  feet, 
upon  motion  for  entered  up,  nor  any  proceedings  had  on  the  bond  ;  and  it 
though  no  pro?"  wasJ  therefore,  urged,  that  the  court  could  not  entertain  the 
ce«ding$  have*       motion,  there  being  no  instance  in  which  it  had  ever  extended 
been  had  upon     j^  equitable  jurisdiction  so  far.     The  rule  however  was  made 
absolute;  Buller,   Justice,  observing  that  the  court  had 
the  same  jurisdiction  as  if  the  judgment  had  actually  been  en- 
tered up.     If  it  were  otherwise,  he   said,  the  consequences 
would  be  extremely  inconvenient.     The  judgment  might  be 
entered  up  in  the  vacation,  and  the  defendant  taken  in  exe- 
cution, before  any  application  could  be  made  to  the  court. 
Lord  Mansfield, — absent. 
Houorth,  for  the  plaintiff. — Morris,  for  the  defendant. 
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Haselar  agmnst  Ansell.  ItS?*' ** 

ACTTON   on    a   boud.— Plea,   judgment    recovered.—  ^™£c,0in 
**  Replication,  nul  tie!  record ;  which  was  delivered  with  four  days,' if  the 
a  rule  to  return  the  paper-book  in  four  days.    ITie  paper*  ^rafthe6" 
book  was  not  offered  to  be  returned  till  the  morning  of  the  morning  or  th* 
fifth  day,  before  the  opening  of  the    office,  when  the  plain-  fi[^j^ >JJ* 
tiff  refused  to  receive  it,  and  immediately  entered  upjujig-  «iK»  jud^mc* 
meat,  and  took  out  execution.    Upon  this,  the  defendant  lrl- 
obtained  a  ride  to  shew  cause,  why  the  judgment  and  subse- 
quent proceedings,  should  not  be  set  aside  for  irregularity. 

Baldirin,  in  support  of  the  rule,  relied  on  the  authority 
of  the  case  of  Oxley  v.  Bridge  («),  as  directly  in  point,  to  shew 
&at  by  an  equitable  extension  of  the  four  days,  they  are 
supposed  to  continue  till  the  office  open  on  the  morning  of 
the  fifth. 

Lane,  on  the  other  side,  insisted,  that  die  judgment  was 
entered  up  regularly,  and  consistently  with  the  rules  and 
practice  of  the  court,  and  said,  that  in  Oxley  v.  Bridge 
there  must  have  been  some  particular  circumstances  which 
distinguished  that  case  from  the  present.  Lord  Mansfield 
having  asked  die  master  what  the  pactice  was,  he  said  that, 
strictly,  the  plaintiff  was  entitled  to  sign  judgment,  if  the 
paper-book  was  not  returned  on  die  evening  of  the  fourth 
day,  altltough  it  is  a  very  common  indulgence  to  allow  him 
till  the  next  morning. 

Lane,  on  being  asked   by  his   Lordship,  admitted,  that 
the  plaintiff  would  not  have  been  injured  by  waiting  till  the 
ncit  day,  and  Mr.  Baldwin  on  the  other  baud,  could  not  . 
say  die  defendant  had  merits. 

Lord  Mansijei.d  was  inclined  to  believe  that  Oxley  v. 
Bridge  differed  in  circumstances  from  this  case;  and  was 
clear  that  a  judgment  entered  up  agreeably  to  what  the  master 
had  certified  to  be,  in  strictness,   die  practice  of  the  court,  r 

could  not  be  set  aside  for  irregularity. 

The  rule  discharged. 


•o^ 


(a)  E.  19  Geo.  3.  Supra,  p.  67. 


[p]  In  Thomson  v.  Ryall,  4T.R.  195.  this  case  was  reconsidered  and 

confirmed. 

P4 


CASES  IS  TRINITY  TERM 


Twuy.ioth  Williams  against  Frith, 

After  an  attor-  ACTION  on  an  attorney's  bill,  judgment  by  default; 
ttcy's  bill  has  «*"*  apd  writ  of  enquiry  executed.  Rule,  (on  the  motion 
^thfanrno*  <>f  Doling,)  to  shew  cause,  why  the  verdict  should  not 
application  has  be  set  aside  for  irregularity.  The  irregularity  complained 
wuuxedby  °*  wa8>  *****  notice  was  given  to  attend  the  execution  of 
the  master,  the  the  writ  of  enquiry  between  ten  and  twelve  o'clock,  that  the 
f!^~™!!L  defendant  and  his  witnesses  did  not  attend  till  twelve,  and  that 

not  oe  permitted      *•«  i  i  i    «  i  1  • 

to  question  the  after  the  hour  was  elapsed,  and  they  were  gone,  the  writ  was 
rwsonabieness  executed.  It  was  also  sworn,  as  a  ground  on  merits,  that  the 
fore  a  jury.— On  amount  given  by  the  verdict,  which  was  £75,  was  ot  30  more 
»°^^«e^tc  than  "was  really  due. 

ata^tai^hou^       Lord  Mansfield, — The  client  has  a  summary  way  of 

Sed1?1^  "  "h*    ^'^6  ^e  reasonableness  of  the  items  in  an  attorney's  bill, 

exact  time  fixed    by  a  reference  to  the  master.    If  he  waive  that  method, 

by  the  notice,      and  put  the  attorney  to  his  action,  I  never  staffer  him  to  go 

into  a  discussion  of  the  ileitis,  at  the  trial  of   the  cause 

[+62]  [<$*].    In  this  case,  it  was  cleanly  a  trick  of  the  der 

fendant's  attorney  to  leave  the  place  immediately  after  the 

hour  was  passed.      When  notice  is  giyen  for  the  execution  of 

a  writ  of  enquiry  at  a  certain  hour,  it  is  never  understood  that 

the  time  is  to  be  scrupulously  adhered  to.    The  sheriff  may 

have  prior  business  which  may  last  beyond  the  hour. 

The  rule  discharged. 

[t  6*2]  Vx dc  the  next  case.  any  time  before  verdict,  or  judgment, 

[O^]  But  an  attorney's  bill  may  be     unless  the  money  has  been  paid.  Shay. 
taxed,   after  action  brought,  and  at     v.  Pickerings  B.  R.  M.  30  Geo.  3. 


iway,  ioth  Hooper  against  Till  and  his  Wife. 


The 
as  the 
forego] 


'^rtinlhe  THIS  WM  a,soan  action  on  an  Forney's  bill,  in  which 
omg  case.  **  there  had  been  judgment  by  default,  and  a  writ  of  en- 
quiry executed.  On  Saturday,  the  5th  of  June,  Mingay 
moved  for  a  rule  to  shew  cause,  why  the  verdict  should 
not  be  set  aside,  and  the  bill  referred  to  the  master  to  be 
taxed.  The  motion  was  made  on  an  affidavit,  that  the 
sheriff  would  not  hear  evidence  to  impeach  the  reasonable- 
ness of  the  charges. 

Lord 


IN  THE  NINETEENTH  YEAR  OF  GEORGE  HI. 

Lord  Mansfield  was  absent. 

Bullee,  Justice,  read  a  note  of  a  case,  where  Lord 
Mansfield,  and  the  court,  had  refused  to  permit  a  bill  to 
be  referred  to  the  master  to  be  taxed,  because  it  had  bean 
read  in  evidence  at  Nisi  Prius,  on  a  notice  of  set-off,  in  a 
cause  where  the  attorney  was  defendant,  winch  shewed  that 
it  had  been  delivered  a  month  [f  63];  and  they  held  that 
it  was  then  too  late  to  dispute  the  amount  of  the  items. 
However,  in  die  present  case,  a  rule  to  shew  cause  was 
granted. 

Sylvester  now  shewed  cause,  and  mentioned  the  case  of 
Clarke  v.  Taylor,  as  directly  in  point  (c). 

Lord  Mansfield,— Trie  bill  of  an  attorney  cannot  be 
taxed  at  the  trial  of  an  action  brought  upon  it,  nor  after  ver- 
dict If  there  has  been  an  account  settled  between  the  attor- 
ney and  his  client,  the  bill  shall  never  afterwards  be  taxed  as 
of  course :  particular  cases  may  be  pointed  out ;  the  client 
may,  by  affidavit,  shew  that  the  business  charged  was  never 
performed,  or  that  the  charges  are  fraudulent ;  but,  if  the 
btuzqeas  was  really  done,  the!  delay  of  the  defendant  for  mora 
than  a  month  in  objecting  to  the  quantum  is  an  admission  that 
be  thinks  that  reasonable. 

The  rale  discharged  [1]. 
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Hoover 
against 
Till 


[+  63]  It  seems  to  have  been  there 
taken  for  granted,  that  an  attorney 
cannot  set  off  his  bill  till  a  month 
after  it  has  been  delivered;  but  the 
contrary  was  held  by  the  court,  in  E. 
23  Geo.  3.  in  a  case  of  Martin  v.  Win- 
der. For  in  that  case,  Law  having 
moved,  on  the  part  of  the  defendant, 
who  was  an  attorney,  for  a  rule  to 
shew  cause  why  the  proceedings  should 
not  be  staid  till  his  bill  should  be 
paid,  or  till  a  month  fram  the  delivery 
of  it  should  expire,  that  he  might  be 
enabled  to  set  it  off,  the  court  held, 
that  though  an  attorney  cannot  bring 
an  action  on  his  bill  till  it  has  been 
delivered  a  month,  that  circumstance 
is  not  necessary  to  enable  him  to  set 
it  off;  that  he  must  not  produce  it, 
at  the  trial,  by  surprize,  but  that  it 
i*  sufficient,  in  such  ca,sc,  to  deliver  it 


time  enough  ,  for  the  plaintiff  to  have 
it  taxed  before  the  trial.  Upon  hear- 
ing this  opinion  of  the  court,  Lots, 
withdrew  his  motion  as  unnecessary. 

(c)  C.  B.  E.  11  G.  2.  Barne#,  4to. 
edit  124. 

[l]  This  day,  another  point  con* 
cerning  the  taxation  of  attorney's  \ 
bills  was  moved  in  court,  but  as  I 
have  not  preserved  the  name  of  the 
case,  I  have  not  mentioned  it  in  the 
text.  The  circumstances  were  these : 
Baldwin  moved  that  the  master  might 
be  directed  to  tax  those  articles  in  an 
attorney's  bill  which  related  to  con* 
vcyancing  and  parliamentary  business, 
the  rest  being  for  the  management  of 
causes  in  this  court.  Lord  Mans- 
field  said,  them  was  no  doubt  but  the 
matter  might  tax  the  [f  l]  whole; 
that  he  recollected    a    case,    where 

the 


[rl]  S.  P.  Ex  parte  Williams,  4  bill  must  be  delivered  a  month  before 
T.  R.  124-.  496.  So  where  part  of  a  the  action  is  brought,  Winter  v.  Payne, 
bill  is  far  business  done  in  court  the    6  T.R.  0*45. 


3W 
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Hoorot 
against 
Till. 


the  fees  paid  to  a 
preeto*  tot  business 
done  in  the  ecclesias- 
tical conn  made  part 
of  the  bill,  and  it  was 
.  determined,  that  as  the 
whole  btit  had  been  re- 
ferred to  the  master,  he  might  tax 
that  part  of  it. 

Nota.  If  the  whole  bill  is  for  con- 
teyancing,  the  master  cannot  tax  it. 
B.  JR.  M.  12  G.  2.  Anon.  Barnes  4to 
edit.  41,  42. 

I  will  add  here  another  case  stiH,  on 
this  subject,  though  I  did  not  hear  it 
in  court,  when  it  was  moved,  which 
was  in  Af.  1.9  G.  3.  It  was  the  case 
of  Dixon  v.  Ffafift  On  the  last  day 
of  that  term,  Dmnmg  moved  that 
Dixon's  bill  as  agent  in  town  for 
Plant,  a  country  attorney,  might  bt 
referred  to  the  master  to  be 
[  200  ]  taxed.  Willes,  Ashhurst, 
and  Butter,  Justices,  (Lord 
Mavsfielb  having  left  the  court 
before  the  motion  was  made,)  were 
inclined  to  think  that  the  bill 
was  not  taxable  by  the  master,  the 
Act  of  12  G.  2.  c.  13.  S  *>•  having 
enacted  that  2  G.  2.  c.  23.  §  23.  (A 
for  referring  attorneys*  bills,  c*  should 
•«  not  extend  to  any  bill  due  from  any 
ft  attorney  or  solicitor,  to  any  other 
"  attorney,  solicitor,  or  clerk  in 
"  court."  There  is  a  case  in  Wilson^ 
where  a  single  judge  in  this  court  hav- 
int;  made  an  order  to  refer  an  agent's 
bill,  and  the  master  not  having 
Obeyed  it,  the  court  was  applied  to, 
and  held  that  the  order  was  irregular; 
the  master  declaring  that  he  had 
licvcr    taxed   a  bill   for   agency  (c). 


However,  at  the  Sittings  at  Guildhtll, 
after  Af.  19  C  3.  Bulltr,  Justice, 
who  that  day  sat  for  Lord  Mansfield, 
informed  the  bar,  that,  npon  en- 
quiry, it  had  been  found  to  be  the 
practice  of  the  eourt  of  Common 
Pleas,  confirmed  by  a  case  decided  ia 
that  court,  to  make  orders  for  the  taxa- 
tion of  agents'  bills,  and  he  read  a  note 
of  the  case  which  had  been  lent  him 
by  Gould,  Justice,  and  was  as  follows : 
"  ££/»arfc2fearcro/£,anAttorncy. — 
"  In  £.  7.  Geo.  3.  Davy,  Serjeant, 
11  moved  that  the  bill  of  Umoin  an 
•*  attorney,  agent  for  Bear  croft,  should 
**  be  referred  to  be  taxed,  and  said 
11  though  it  was  not  within  the  statute 
"  of  2  Geo.  2.  by  reason  of  that  of  12 
"  Geo.  2.  yet  that  it  might  be  taxed 
"  under  the  general  jurisdiction  of  the 
*'  court,  and  under  3  Jac.  1.  c.  7. 
"  He  made  his  motion  on  this  general 
"  authority,  without  any  affidavit. 
"  Nares,  Serjeant,  objected,  that  there 
"  never  had  been  an  instance  of  such 
"  taxation  of  an  agent's  bill.  But 
"  the  court  thought  proper  to  grant  a 
"  rule  to  shew  causes— T.  7  Geo.  3. 
"  Nares  shewed  cause,  and  observed 
"  that  the  statute  of  12  Geo.  2.  pro* 
11  vides,  that  2 Geo.  2.  shall  not  extend, 
"  fyc.  [f2]  and  therefore  it  is  not 
"  necessary  for  an  agent  to  deliver  a 
"  bill  before  he  brings  an  action  ;  the 
u  the  reason  of  which  he  took  to  be 
"  that  it  was  not  looked  upon  to  be, 
"  subject  to  taxation.  The  statute 
"  of  3  Jac.  1.  requires  bills  to  be 
"  delivered*  by  attoruics  to  their  nuu~ 
a  ters  or  clients.  They  are  supposed 
"  ignorant  of  the  steps  in  a  cause, 
"  and  the  due  charges.    The  agent, 

"  he 


(<{)  "Made  perpetual  by  30  Geo.  2.        (e)  B.  R.  E. 
e.  19.  §  75.  266. 


23  G.  2.  Anon.  1  WUs. 


[tQ]  The  conditions  of  2G.  2.  do 
not  extend  to  cases  where  both  parties 
arc  attornies  at  the  time  of  the  action 


brought,  though  one  were  not  at  the 
time  of  the  business  being  done.  Tord 
v^  Maxwell,  2H.Bl.589* 
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u  he  stid,  who  does  the  business  in 
"  town  is  entitled  to  the  fees  unless 

*  there  is  a  contrary  stipulation  be- 
<(  tween  him  and  the  country  attor- 
"  noy.  Darry,  contra,  said  that  he 
u  did  not  apply  on  the  ground  of  the 

*  statute  of  2   Geo.  2.  but  on   the 

11  practice  of  the  court.     In  3  Jac.  1. 

"  there  is  no  direction  as  to  taxation, 

a  yet  an  attorney's  bill  was  certainly 

"  taxable  before  %  Geo.  3.    The  16 

tL  Geo.  2.  shews  it  to  havefaeen  thought 

"  2Gfl*  ?.  extended  to  agents  biUs  and 

u  properly  restrained  it,  (as  various 

u  things  in  it  are  not  applicable  be* 

"  tvoen  attornies  and  agents,  such  as 

"  words  at  length,  4"C-)  leaving  the 

k  case  between  them  as  it  stood  be* 

rf  fore. — The  court   was  of  opinion 

"  that  the  bill  should  be  taxed,  and 

tl  that  they  could  order  it  under  the 

"  general  authority  of  the  court,  that 

"  it  might  be  seen    that  only  due 

M  charges  were  made.   After  the  court 

"  had  declared  this  opinion,  Barnes, 

"  the  secondary,  said  be  remembered, 

*  before  2  Geo.  2.  applications  made 

"  to  judges  at  their  chambers  to  refer 

11  agents'  bills  to  be  taxed,  and  that 


ms* 


Hoops* 
against 

TlLJ~ 


"  it    was    frequently 

"  done  upon  the  coun- 

•*  try  attorney's  bring- 

rt  ing  the  fees  charged 

"  into      court.— The 

"  rule   was  made  ab- 

tt  solute,  but  with  the 

**  condition    that     Bearcroft    should 

M  bring  the  money  into  court  («).M  * 

Bitller,  Justice-,  then  said,  that,  on 
being  made  acquainted  with  this  case, 
lie  had  conferred  with  Wilks,  and  Ask- 
Jars*,  Justices,  and  that  they  were  all 
three  of  opinion,  that  Dixon's  bill 
should  be  referred ;  that  the  practice 
of  all  the  courts  ought  to  be  uniform ; 
that  questions  on  bills  of  this  sort 
would  be  much  better  understood  and 
settled  by  the  master,  than  by  a  jury 
or  judge,  at  Nisi  Prim.  Upon  this, 
the  counsel  in  the  cause  agreed,  that 
the  bill  should  be  taxed  by  consent, 
the  defendant  bringing  into  court  the 
sum  remaining  due  on  the  amount 
of  the  plaintiff's  claim,  and  that 
what  should  be  deducted,  if  any 
thing,  should  be  afterwards  repaid  to 
him. 


(a)  Mr.  Justice  Gould  was  so  ob-    his  note,  from  which  copy  the  above 
liging  as  to  furnish  me  with  a'copy  of    is  printed. 


Wiggi.es worth  against  Dallison 
Another. 


and 


Thursday, 
10th  June. 


OpHlS  was  an  action  of  trespass  for  mowing,  earning  away,  A  fastoro  th«t 
■*    and  converting  to  the  defendant's  owu  use,  the  corn  of  l^^i^or*1"* 
the  plaintiff,  growing  in  a  field  called  Hibaldstow  Leys,  in  deed,  »h»ii  hav* 
the  parish  of  Mbaldstow,  in  the  county  of  Lincoln.    rl\e  de-  |£  *^t£* 
fendant  Dallison  pleaded  libernm  tenement umy  and  the  other  expir.tiou  of 
defeudaiit  justified  as  his  servant.    The  plaintiff  replied,  that  t^tenM  to 
true  it  was  that  the  locus  in  quo  was  the  close,  soil  and  free- 
hold of  Dallison ;  but, — after  stating  that  one  Isabella  Dal- 
lison deceased,  (being  tenant  for  life,)  aud  Dallison,  the  re- 
versioner iu  fee,  made  a  lease  oh  the  2d  of  March  1753,  by 

which 


•01 


1779: 
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which  the  said  Isabella  demised,  and  the  said  Dallison  con* 
finned,  the  said  close  to  the  plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  for  21  years,  to  be  computed  yh>*» 
the  1st  of  May  1755,  and  that  the  plaintiff,  by  virtue  thereof, 
entered  and  continued  in  possession,  till  the  end  of  the  said 
term  of  $1  years, — he  pleaded  a  custom,  in  the  following 
words,  viz.  "  That,  within  die  parish  of  Hibaldstow,  there 
"  now  is,  and  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  there  hath  been  a  certain  ancient  and  laud* 
able  custom,  there  used  and  approved  of,  that  is  to  say, 
that  every  tenant  and  farmer  of  any  lands  within  the  same 
parish,  for  any  term  of  years  which  hath  expired  on  the 
"  first  day  of  May  in  any  year,  hath  been  used  and  accus- 
"  tomed,  and  of  right  out  to  have,  take,  and  enjoy,  to  his 
"  own  use,  and  to  reap,  cut,  and  carry  away,  when  ripe 
and  fit  to  be  reaped  and  taken  away,  his  way-going 
"  crop,  that  is  to  say,  all  the  corn  growing  upon  the  said 
"  lands  which  hath  before  the  expiration  of  such  term  been 
€<  sown  by  such  tenant,  upon  any  part  of  such  lands,  not  ex- 
u  ceeding  a  reasonable  quantity  thereof  in  proportion  to  the 
"  residue  of  such  lands,  according  to  the  course  and  usage  of 
"  husbandry  in  the  same  parish,  and  which  hath  been  left 
"  standing  and  growing  upon  such  lands  at  the  expiration  of 
"  such  term  of  years."  He  then  stated  that,  hi  the  year 
1775,  he  sowed  with  corn  part  of  the  said  close,  being  a 
reasonable  part  in  proportion  to  the  residue  thereof,  accord- 
ing to  the  course  and  usage  of  husbandry  hi  the  said  parish, 
and  that  the  corn  produced  and  raised  by  such  sowing  of  the 
corn  so  sown  as  aforesaid,  being  the  corn  in  the  declaration 
mentioned,  at  the  end  of  the  term,  and  at  the  time  of  the 
trespass  committed,  was  standing  and  growing  in  the  said 
close,  the  said  time  not  exceeding  a  reasonable  time  for  the 
same  to  stand,  in  order  to  ripen  and  become  fit  to  be  reaped, 
and  that  he  was  during  all  that  time,  lawfully  possessed  of 
the  said  corn,  as  his  absolute  property,  by  virtue  of  the  cus- 
tom.—The  defendant,  in  his  rejoinder,  denied  the  existence 
of  any  such  custom,  and  concluded  to  the  country.— The  cause 
was  tried  before  Eyre,  Baron,  at  the  last  Assizes  for  Ldn~ 
colnshire,  when  the  jury  found  the  custom,  in  the  words  of 
the  replication. 

Baldwin  moved  an  arrest  of  judgment,  that  such  a  custom 
was  repugnant  to  the  terms  of  the  deed,  and,  therefore,  though 
it  might  be  good  in  respect  to  parole  leases,  could  not  have  a 
legal  existence  in  the  case  of  leases  by  deed.  He  relied  on 
Tmmper  v.  Carwardine,  before  Yates,  Justice,  (f),  the 
circumstances  of  which  case  were  these : 

"  The  plaintiff  had  been  lessee  under  the  corporation  of 
u  Hereford,  for  a  term  of  £1  years,  which  expired  on  the 

"  4th 


If]  At  the  summer  Assises  for  Herefordshire  176*9* 
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u  4th  of  December  1767.    In  the  lease,  there  was  no  cow-      1779, 

44  mat  that  the  tenant  should  have  his  off-going  crop.    In      \^v^s 

"  the  seed-tune  before  the  expiration  of  the  term,  he  sowed    Wiggles* 

"  the  fallow-  with  wheat.    The  succeeding  tenant  obstructed 

°  him  in  cutting  the  wheat,  when  it  became  ripe,  and  cut 

"  and  housed  it  himself,  for  his  own  use.     Upon  this  the 

"  plaintiff  brought  an  action  on  the  case,  and  declared  on  a 

"  custom  in  Herefordshire  for  tenants  who  quit  their  forms 

"  at  Christmas,  or  Candlemas,  to  reap  the .  com  sown  the 

"  preceding  autumn.    Yates,  Justice,  held  that  the  custom 

"  could  not  legally  extend  to  lessees  by  deed,  though  it 

"  might  prevail,  by  implication,  in  the  case  of  parole  agree- 

*  meats.     That,  in  the  case  of  a  lease  by  deed,  bom  parties 

*  are  bound  by  express  agreements  contained  in  it,  as  that 
"  die  term  shall  expire  at  such  a  day,  Sfc.  and  therefore  all 
"  implication  is  taken  away.    That  if  such  a  custom  could  be 

*  set  up,  the  statute  of  frauds  would  be  thereby  superseded 
"  in  Herefordshire  [1].  Accordingly  the  plaintiff  did  not  re~ 
"  cover  on  the  custom,  although  on  another  count  in  trover 
u  in  the  same  declaration,  be  had  a  verdict." 

A  rule  to  shew  cause  was  granted. 

llie  case  was  argued.on  Tuesday  the  6th  of  June,  by  Hill,  [  303  ] 
Serjeant,  Chambre,  and  Dayrell,  for  the  plaintiff,  and  Cust, 
Baldwin,  Bat  guy  >  and  Gough,  for  the  defendants;  when 
three  objections  were  made  on  the  part  of  the  defendant,  viz* 
1.  That  the  custom  was  unreasonable.  £.  That  it  was  un- 
certain. 3.  That,  (as  had  been  contended  on  moving  for  the 
rule,)  it  was  repugnant  to  the  deed  under  which  the  plaintiff 
Lad  held. 

For  the  plaintiff  it  was  urged,  1.  That  it  was  not  an  un- 
reasonable custom,  because  without  an  express  agreement, 
or  such  a  custom  as  this,  there  could  be  no  crop  the  last 
year  of  a  term,  for  the  tenant  would  not  sow,  if  he  could 
not  reap,  and  the  landlord  would  not  have  a  right  to  enter 
till  the  expiration  of  the  term.  That  it  was  for  die  advan- 
tage of  the  public,  as  much  as  customs  for  turning  a  plough, 
or  drying  nets,  on  another  person  s  land,  which  had  been  held 
to  be  good  (g).  MTiat  it  bore  a  great  analogy  to  the  right  of 
emblements,  and  was  founded  on  the  same  principle,  namely, 
the  encouragement  of  agriculture.  It  was  not  prejudicial  to 
any  one;  not  to  the  landlord,  because  without  it  his  land 
must  be  unemployed  and  unproductive  for  a  whole  season  ; 
nor  to  the  succeeding  tenant,  because  he  would  have  his 
turn  at  die  end  of  his  term.  2.  That  it  was  sufficiently  cer- 
tain, 


[l]  Qu.  This  argument  seems  more 
applicable  to  parole  leases,  because  if 
a  parole  lease  lor  three  yean  could  be 
extended  in  some  <lu^rce  for  half  a 


year  longer  by  such  a  custom,  it  might 
be  said  that  this  would  be  repugnant 
to  the  statute  of  frauds. 
(g)  Ftdc  Davis  32.  b. 


WlOGLES- 
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1779  **f,>  "*?  **■**■*»*  to  thfe  residue  of  die  tends  not  sown, 
and  to  the  course  and  usage  of  husbandry  in  the  parish.  This 
in  as  modi  certainty  as  the  nature  of  the  subject  will  admit  of, 
for,  if  it  had  been  that  so  many  acres  might  be  sown  and 
reaped,  that  would  have  been  incompatible  with  those  varia- 
tions in  the  proportion  of  ploughed  land,  which  arise,  at  dif- 
ferent tines,  from  circumstances  in  the  coarse  of  cultivation 
and  husbandry.  Reasonable  is  an  epithet  which  sufficiently 
qualifies  the  extent  of  customs,  and  is  generally  used  in  plead- 
ing them ;  as  with  regard  to  customary  fines  paid  to  the  lord 
of  a  manor,  estovers  prescribed  for  by  a  party  to  be  taken 
ibr  the  use  of  his  house,  fa.  In  the  case  of  Bennington  v. 
Taylor,  reported  in  Litiwyche  (h),  where  the  defendant,  in 
an  action  of  trespass,  had  pleaded  a  right  to  distrain  for 
twelve  pence  for  stallage,  due  by  prescription,  for  the  land 
near  every  stall  in  a  fair,  and,  on  a  motion  in  arrest  of 
judgment,  it  was  objected,  that  the  prescription  was  uncer- 
tain, and  therefore  void,  the  quantity  of  land  not  being  ascer- 
tained, the  court  held  it  to  be  certain  enough,  because  the 
quantity  was  to  be  ascertained  by  the  common  usage  of  the 

[  204  ]  fair.  In  all  such  cases,  whether  the  quantity  or  amount  is 
in  truth  reasonable  or  not,  is  for  the  jury  to  decide.  3.  That 
the  circumstances  of  the  plaintiff's  lease  in  this  case  having 
been  by  deed,  made  no  difference.  There  was  no  agree- 
ment contained  in  the  deed,  that  the  defendant  would  de- 
part from  the  custom,  although  the  parties  must  have  known 
of  it  when  the  lease  was  executed.  He  did  not  claim  under1 
any  parole  contract  express  or  implied,  and  therefore  the  ar- 
gument of  repugnancy  did  not  apply ;  and  the  Nisi  Pritis 
case,  which  had  been  cited,  went  upon  mistaken  reasoning. 
Hilly  Serjeant,  admitted,  that  he  knew  of  no  instance  in  the 
Reports,  of  a  similar  custom  to  this,  in  the  case  of  freehold 
property,  but  he  said,  there  were  several  with  regard  to  copy- 
holds that  went  much  farther;  and  he  cited  Eastcourt  v. 
Weekes  (i)f  where  a  custom,  that  the  executors  and  admini- 
strators of  every  customary  tenant  for  life,  if  he  should  die 
between  Christmas  and  Lady~day,  should  hold  over  till  the 
Michaelmas  following,  is  stated  on  the  pleadings  [2] ;  and  no 
objection  taken  to  it  on  the  argument  of  the  case. 

For  die  defendant  were  cited,  Grantham  v.  Hatvley  (k) 
[3] ; — White  v.  Sayer  (I),  in  which  last  case,  a  custom  for  a 

lord 


(A)  C.  B.  £.  or  T.  .li.W.  3.  8 
Lvtw.  1517.  1519. 

(t)  T.  10  W.  3.  1  Lutw.  799-  801  - 

[2]  It  is  fQund  by  the  special  ver- 
dict, the  action  being  ejectment, 

(A)  T.  13  Jac.  1.  Hob.  132. 

[3]  That  case,  if  at  all  applicable, 
seems  to  me  to  make  for  the  plaintiff. 
It  is  cuiious  in  one  respect,  viz.  that 


the  question  was  brought  on  in  an  ao 
tion  of  debt  on  a  common  bond  condi- 
tioned for  the  payment  of  «£20  to  the 
plaintiff  if  a  certain  crop  of  corn  did 
of  right  belong  to  him ;  or,  in  other 
words,  if  the  question  of  law  was  in 
his  favour. 

(/)  $.'A.  JUT.  19  Jac.  I.  Palm.  211. 
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lord  of  a  manor  "  to  have  common  of  pasture  in  all  the  land?      1779. 
"  of  his  tenants  for  life  or  years/'  which  had  been  pleaded      s^vW 
in  justification  of  a  trespass  m  the  land  of  a  tenant  for  years*    Wiggle^ 
was  held  to  be  void  and  against  law,  for  that  such  a  privilege      vokth 
is  contrary  to  the  lease,  being  part  of  the  thing  demised,  and       against 
different  from  a  prescription  to  have  a  heriot  from  every  leasee  D*uif  op, 
for  life,  because  that  is  only  collateral  (m) ; — A  case  relied 
on  by  Houghton,  Justice,  in  White  v.  Sayer,  in  which  he 
•aid  the  court  had  decided  that  a  custom  for  lessees  for  years 
to  have  half  a  year  after  the  end  of  their  term,  to  remove 
their  utensils,  was  void,  as  being  against  law ;  Startup  v, 
Dodderidge  (u),  where  the  court  refused  to  grant  a  prohibkio% 
oo  the  suggestion  of  a  modus  "  to  pay,  upon  request,  at  the  rate 
"  of  two  shillings  for  every  pound  of  theN  improved  yearly  rent  - 
"  or  value  of  the  land,"  because  the  yearly  rent  or  value  was      [  $$5  JJ 
variable  and  uncertain ;— Naj/lor,  qui  tarn  v.  Scott  (0 j>  where 
a  custom  having  been  found  by  a  jury,  "  that  every  house* 
*  keeper  in  the  parish  of  Wakefkld  having  a  child  bom  there, 
u  should,  at  the  time  when  the  mother  was  churched,  or  a$ 
u  the  usual  time   after  her  delivery  when  she  should  be 
u  churched,  pay  ten  pence  to  the  vicar,"  the  court,  on  a  iuo? 
tion  in  arrest  of  judgment,  determined  that  the  custom  was 
void,  being,  1.  uncertain,  because  tbe  usual  time  for  women 
to  be  churched  was  not  alleged  [4],  2.  unreasonable,  because 
it  obliged  the  husband  to  pay  if  the  woman  was^not  churched 
at  all,  or  if  she  removed  from  the  parish,  or  died  before  the. 
time  of  churching ; — Carleton  v.  Brightuell  (p)f  where  the 
defendant,  on  a  bill  for  tithes,  set  up  a  modus,  "  that  the  iife 
"  habitants  of  such  a  tenement,  with  die  lands  usually  eu- 
"  joyed  therewith,  should  pay  such  a  sum  for  tithe  corn,*' 
and  it  was  held  by  the  Master  of  the  Bolls,  to  be  void  for  un- 
certainty ; — Harrison  v.  Sharp  (q),  where  a  modus,  "  that, 
"  when  any  of  the  inclosed  pastures  in  a  certain  vill  were 
"  ploughed  and  sown  with  corn  or  grain  of  any  kind,  or  laid 
"  for  meadow  and  mown  and  made  into  hay,  tithes  in  kind 
"  were  paid  to  the  rector,  but  when  eaten  and  depastured, 
"  then  the  occupier  paid  to  the  vicar  one  shilling  in  the  pound 
"  of  die  yearly  rent  or  value  thereof,  and  no  more,  upon  some 
"  day  after  Michaelmas,  yearly,"  was  held  void,  on  the  aun 
thority  of  Startup  v.  Dodderidge ; — Wilkes  v.  Broadbent  (r), 
where  the  court  of  Common  Jueas,  and  afterwards,  00  error 

hrought, 

(«i)  Cites  21  H.  7«  14.  gested,  did  not  refer  to  the  usage  of 

(11)  E.  4  Ann.  2  Ld.  Raym.  1158.    the  parish. 
2  Sa/k.  657.  1  Mod  60.  (p)  Cane.  T.  1728.  2  P.  W.  4ft*. 

(a)  E.  2  Geo.  2.  2  Ld.  Raym.  1558.        (?)  T.  1724.  Bunb.  174. 
[4]  In  that  case  the  custom,  as  sag-        (V)  B.  R.  E.  \8  Geo.  2.     2  6Yr. 

1224. 
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1779*      Twought,  die  court  of  King*  Bench f  held  a  custom  found  by 
s^s^s      verdict,  "  for  the  lord  of  a  manor,  or  the  tenants  of  his  cot 
Wiggles-    "  Series  who  had  sunk  pits,  to  throw  the  earth  and  coals  on 
worth       u  the  land  near  such  pits,  such  land  being  customary  tene- 
against       "  ment  and  part  of  the  manor,  there  to  continue,  and  to 
Dallisok.  u  lay  and  continue  wood  there  for  the  necessary  use  of  the 
«  pits,  and  to  take  coals  so  laid,  away  in  carts,  and  to.  burn 
u  and  make  into  cinders  coals  laid  there,  at  their  pleasure," 
to  be  void,  because,  (among  other  reasons,)  the  word  near 
was  too  vague   and  uncertain; — Oland  v.  Burdwick  (s), 
where  a  feme,  copyholder  durante  viduitate,  having  sowed 
the  land,  and  then  married,  it  was  determined  that  the  lord 
should  have  the  corn,  upon  the  principle,  that,  when  the  in- 
terest in  land  is  determined  by  the  act  of  the  party,  he  shall 
[  -206  ]      not  have  the  crop ; — An  anonymous  case  in  Moore  (t),  where 
it  was  held,  that  a  custom,  "  that  lessee  for  years  should  hold 
"  for  half  a  year  over  his  term,"  was  bad; — Boe,  Lessee  of 
Bree  v.  Lees  (v),  where,  in  an  ejectment  to  recover  a  farm 
of  about  sixty  acres,  of  which  fifty-one  were  inclosed,  and 
nine  lay  in  certain  open  fields,  a  special  case  was  reserved, 
which  stated  a  custom,  "  that,  when  a  tenant  took  a  farm  in 
u  which  there  was  any  open  field,  more  or  less,  for  an  uii- 
"  certain  term,  it  was  considered  as  a  holding  from  three 
"  years  to  three  years,"  and  though  the  court  decided  against 
the  custom  on  other  grounds,  yet,  by  their  reasoning,  it 
clearly  appeared  that  they  thought  it  void  for  uncertainty, 
•    because  the  quantity  of  open  ground  was  not  ascertained,  and 
one  rood  might  determine  the  tenour  of  100  acres  of  land 
inclosed..    Besides  the  above  authorities  [5],  the  case  before 
YatAs,  Justice  f  was  much  relied  on.    It  was  admitted,  that, 
in  cases  where  the  usual  crop  of  the  country  is  such,  that  it 
cannot  come  to  maturity  in  one  year,  a  right  to  hold  over 
after  the  end  of  term,  in  a  parol  demise  may  be  raised  by 
implication ;   as  where  saffron  is  cultivated,  (in  Cambridge 
thire,)  liquorice,  (near  Pontefract,)  or  tobacco,  (which  for- 
merly used  to  be  planted  in  Lincolnshire);  but  it  was  con- 
tended, that,  in  such  cases,  a  lease  by  deed  would  preclude 
such  implication,  as  the  parties  must  be  supposed  to  have  de- 
scribed all  die  circumstances  relative  to  the  intended  tenure,  in 
the  written  instrument.    Such  a  custom  as  that  set  up,  in  the 
present  case,  could  not,  it  was  said,  be  of  sufficient  antiquity 
with  respect  to  leases  by  deed,  as  in  the  time  of  Richard  the 
First,  and,  long  afterwards,  tenants  had  no  permanent  interest 

in 


(t)  B.  R.  H.  37  El.  Cro.  Eliz.  4tf(>. 
&  Co.  116. 

(0  H.  3  Ed.  6.  Moore  8.  pi.  27. 

(k)  C.  B.  M.  18  Geo.  3.  Sincfc  re- 
ported,  2  Bkckst.  1171. 


[5]  4  Co,  51.  b.  1  Roll.  Abr.  563. 
pi.  9.  4*  Co.  Littl.  55.  were  also  cited 
for  the  general  principles  concerning 
customs  and  emblements. 
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in  their  lands ;  or,  if  there  could  be  such  a  custom,  the  plain- 
tiff's lease  could  not  be  within  it,  because  the  custom  must 
have  applied  to.  the  first  of  Mau  old  stile,  and  this  lease 
was  made  and  commenced  after  the  alteration  was  introduced 
by  24  Gee.  2>cfi3.[6]. 

Hie  court  took  time  to  consider;    arid  this  day,  Lord 
Mansfield  delivered  their  opinion,  as  follows : 

Lord  Mansfield, — We  have  thought  of  this  case,  and* 
we  are  all  of  opinion*  that  the  custom  is  good.  It  is  just, 
for  he  who  sows,  otight  to  reap,  and  it  is  for  the  benefit  and 
encouragement  of  agriculture.  It  is.  indeed,  against  the 
general  law  concerning  emblements,  which  are  not  allowed 
to  tenants  who  know  when  their  term  is  to  cease,  because  it 
is  held  to  be  their  fault  or  folly  to  nave  sown,  when  they 
knew  their  interest  would  expire  before  they  could  reap. 
Bat  the  custom  of  a  particular  place  may  rectify  what  other- 
wise would  be  imprudence  or  folly.  The  lease  being  by 
deed  does  not  vary  the  case.  The  custom  does  not  alter 
or  contradict  the  agreement  in  the  lease ;  it  only  super- 
adds a  right  which  is  consequential  to  the  taking,  as  a  heriot 
taay  be  due  by  custom,  although  not  mentioned  in  the  grant 
or  lease  [7> 

The  rule  discharged  [8]. 
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[6]  The  new  style  commenced  the' 
1st  of  January  1753.  But,  if  this 
argument  were  admitted  in  its  full  e.v 
tent,  no  custom  could  exist  .where  a 
certain  day  of  the  month  made  part  of 
it,  as  from  the  errors  in  the  former 
method  of  computation,  the  nominal 
day  was  continually  deviating,  by  de- 
grees, from  the  natural  day. 

[7]  Fide  Doe  v.  Snowden,  C.  B.  M. 
19  Oo.  3*  £  Blacks 1. 1225.  where  it 
is  said  by  the  court,  that  if  there  is  a 
taking  from  old  Lady-day,  (5th  April,) 
the  custom  of  most  countries  would 
entitle  the  lessee  to  enter  upon  the 
arable  at  Candlemas  (2d  Feb,)  to  pre- 
pare for  the  Lent  corn,  without  any 
special  words  for  that  purpose,  i.  e.  in 
a  written  agreement  for  seven  years; 
for  the  court  were  speaking  of  such 
an  agreement. 


[S]  Judgment  was  accordingly  en- 
tered for  the  plaintiff,  upon  which  a 
writ  of  error  was  brought  in  the  £*- 
chequer  chamber,  and  the  defendant 
assigned  for  errors,  "  That  the  custom 
"  contained  and  set  forth,  fyc.  is  a 
"  custom  void  in  law,  and  is  con- 
"  trary  to,  and  inconsistent  with  the 
"  said  indenture  of  lea*  :•  in  the  said 
"  replication  mentioned."  The  case 
was  argued  at  Serjeants-Inn  before  the 
Judges  of  C.  B.  and  the  Barons  of  the 
Exchequer,  by  Balguy  for  the  plaintiff 
in  error,  and  Chambre  for  the  defend- 
ant. The  objection  to  the  reasonable- 
ness of  the  custom  was  abandoned* 
In  T.  21  G.  3.  (27th  June  17*1)  Lord 
Loughborough  delivered  the  unanimous 
opinion  of  the  court  of  Exchequer 
chamber,  that  the  custom  was  good  ; 
and  the  judgment  was  affirmed  [?]• 


[r]  lpLcuisv*Harrti,lH.Bl,7.not.  a.  the  same  point  was  ruled  by  Skynner, 

Chief 
Vol..  I.  Q 
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stonily,  12th  The  King    against  John   Bo&thwick   and 
*"*  sixteen  Others. 

mentor  murftr,  HTHIS  case  came  on  upon  a  special  verdict,  found  at  the 
if  the  jury  find  a  -■■  last  Lent  Assizes,  for  the  county  of  Suffolk,  before  Ash- 
i^neaita^in  hurst,  Justice,  on  the  trial  of  an  indictment  for  murder. — 
order  to  Affect  The  indictment  set  forth,  That,  on  the  7th  of  December, 
S^3fadeg^ehe  J9  Geo'  s*  *•*  prwonera  feloniously,  fa.  upon  one  Thomas 
testate,  either)    Nichols  made  an  assault;   That  Borthwick  [8]  with  a  large 

irtuan^^S"  8tick>  wIlich  h?  ^^  h.eld  in  !>oth*  Ws  nands>  «truck  the  de- 
or,  2.»meacu'  ceased  several  times,  giving  him  thereby  a  mortal  bruise  on 
the^-e?  *»  at  the  head,  of  which  he  died  the  next  day ;  and  that  the  other 
which  'unavoida-  prisoners,  at  the  time  of  the  felony  and  murder  by  the  said 
Sy  *hwerehat  -  ^n**8**^  committed,  feloniously,  fa.  were  present,  aiding, 
sent,  or?3.  that  ,  abutting,  fa.  the  said  Borthmck  die  felony  ana  murder  afore- 
they  were,  of  the  gjid,  in  manner  and  form  aforesaid,  to  commit,  u  and  so  the 
thrsameporsu?tt  jurors  aforesaid,  fa»  say  that  die  said  John  Borthzcick, 
and  under  the  Edward  Barry,  fa.  (naming  all  the  others,)  him  the  said 
meat*  ancf^ea-  Thomas  Nichols,  in  manner  and  form  aforesaid,  feloniously, 
pectation  of  mu-  fa.  did  kill  and  murder."— -One  of  the  persons  indicted  died 
!upportfwUh  "e  before  the  trial.  The  others  pleaded  not  guilty. — The  verdict 
person  trbo  did  stated,  That  Richard  Hatton,  one  of  the  prisoners,  was  a 
^•ffa<208  1  midshipman,  and  a  non-commissioned  officer  belonging  to  a 
l  J     tender  in  the  government  service  called  the  Charlotte,  lying 

off  Harwich,  and  employed  in  the  said  service  for  impressing 
men  for  the  purposes  of  manpjng  his  Majesty's  ships  of 

war. 

[8}    If  several  are   indicted,  A.  and  that  A.  was  only  present,  &c. 

as  giving  the  mortal  blow,  and  the  will  maintain  the  indictment*  1  Hak 

others  as  present,  aiding,  Spc.  evidence  437, 438.  [p  l].  % 

that  one  of  the  others  gave  the  blow, 


Chief  Baron,  at  Hereford  Assizes,  18  J.  S.  not  named  in  the  indictment,  or 

G.  3.  where  he  held,  on  a  question  of  even  that  a  person  unknown,  gave  the 

distress,  that  the  term  was  continued  blow,  and  jfeat  A,  B,  &  C,   named 

by  the  custom  of  the  country,  for  the  therein,  were  present,  aiding. and  abet- 

purpose  of  giving  a  right  to  the  land-  ting.  l£.  P.  C.  350,  and  see  Plummets 

lord   to  distrain  on  the  premises  in  case  Kelynge,  109-  in  which  the  doc- 

which  the  way-going  crop  remained,  trine  of  association  in  an  illegal  de- 

In  Becan  v.  Delahay,  1  H.  Bi.~5.  the  sign,  and  of   precision  necessary  in 

same  point  was  ruled ;  and  the  pre-  special  verdicts,  are  both  very  much 

sept  case  was  cited  as  an  authority.  discussed, 
[p  1]  So,  if  the  evidence  be  that 
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war.    That  the  others  were  part  of  the  crew  of  the  same       177$. 
tender,  of  which  lieutenant  tVi/liam  Palmer  was  then  com-       \yy^J 
mander,  who  had  previously  received,  and  then  had  in  his    jhe  Kino 
custody,  a  warrant  in  writing  under  the  hands  of  die  com-      against 
Auaoners  for  executing  the  office  of  Lord  High  Admiral  of      Borth- 
Great  Britain,  fy.  and  under  the  seal  of  the  office  of  Ad-       wits, 
miraky.   That  the  warrant  was  in  the  following  words,  viz. 

"  By  die  Commissioners  for  executing  the  office  of  Lord 

"  High  Admiral  of  Great  Britain  and  Ireland,  #c.  and  of 

"  all  his  Majesty's  Plantations,  #c.     In  pursuance  of  his 

"  Majesty's  order  in  council,  dated,  %c.  we  do  hereby  em- 

"  power  and  direct  you  to  impress  or  cause  to  be  impressed, 

"  so  many  seamen  and  sea-faring  men,  and  persons  whose 

u  occupations  and  callings  are  to  work  in  vessels  and  boats 

"  tpon  rivers,  as  you  shall  be  able*  in  order  to  man  his 

"  Majesty's  ships,  giving  unto  each  man,  so  impressed,  one 

*  shilling  for  prest  money,  and  in  the  execution  thereof,  you 

"  are  to  take  care  that  you  do  not  demand  or  receive  any 

"  money,  gratuity,  reward,  or  other  consideration  whatsoever, 

"  for  the  sparing  any  person  or  persons  tit  for  his  Majesty's 

"  service,  or  exchanging  or  discharging  any  person  or  jfer- 

11  sons  who  may  be  impressed,  and  also  that  every  person 

"  acting  under  you  does  not  demand  or  receive  any  conside- 

"  ration  whatsoever  upon  the   like  account,    as   you   will 

"  answer  it  at  your  peril.      This  warrant  to  continue  in 

"  forte  till,  $fc>  and,  in  the  due  execution  thereof,  all  mayors,  i 

"  sheriffs,  justices  of  the  peace,  bailiffs,  constables,  headbo- 

"  roughs,  and  all  other  his  Majesty'*  officers,  and  subjects, 

"  whom  it  may  concern,  are  hereby  required  to  be  aiding      [  209  j 

"  and  assisting  unto  you  and  those  employed  by  you,  as  they 

"  tender  his  Majesty's  service,  and  will  answer  the  contrary 

"  at  their  peril.      Given,  #c."  [9]. 

That  Palmer,  being  then  the  only  commissioned  officer  ou 
hoard  the  Charlotte,  and  having  received  information  of 
certain  sea-faring  men  being  at  Ipswich,  in  pursuance  of  the 
said  press-warrant,  gave  verbal  orders  to  Richard  Hanton, 
and  the  other  prisoners,  to  proceed  thither,  and  to  take  such 
persons  as  they  should  there  find  liable  to  be  impressed* 
That  it  is  the  constant  usage  and  invariable  custom  of  the 
navy,  for  all  commissioned  officers,  having  in  their  custody 
such  presa- warrants,  to  give  verbal  orders  to  such  petty-officers 
whom  they  may  think  fit  to  employ  on  such  services  of  im- 
presshig  men  for  his  Mfiesty's  service,  the  warrant  remain- 
7  ing 

[9]  It  is  observable,  that  this  war-  the   execution  of   it  to    a  commis* 

rant  differs,  in  some  respects,  from  that  sion  officer,  by  an  indorsement  on  the 

printed  by  Mr.  Justice  'Foster,  parti-  back.    Jost.  £r.  Law.  156. 
cularty  in  omitting  the  power  to  depute 


a 


WICK. 


209  CASES  IN  TRINITY  TERM 

1 779        ing  in  their  own  custody ;  and  that  such  petty-officers  usually 
/      act  without  any  other  authority  than  such  verbal  order.    That 
The  Kino    ^c  Press"waiTailt  was  not  hacked  or  signed  by  any  magistrate, 
asainst       That,  in  consequence  of,  and  conformity  to,  the  veibal  onknr 
Booth-      given  by  Palmer,  Hanton  and  the  other  prisoners  went  to 
Ipswich,  and  having  information,  that  there  were  certain  sea- 
faring men  at  a  publick-house  in  Ipswich  kept  by  one  Wiles, 
went  all  together  in  company  to  that  house,  between  ten  and 
twelve  at  night.     That  the  gate  leading  from  the  street  into 
the  yard  of  the  house  was  opened  by  the  maid  servant  of 
Wiles,   to  the  prisoners.     That  the  door  being  open,  they 
entered  the  house.    That  certain  sea-faring  men,  viz*  Sharpe, 
Bennet  and  Osborne,  were  then  sitting  drinking  hi  an  inner 
room  in  the  house,  together  with  Wiles  and  one  Grimwood. 
That  the  prisoners  entered  that  inner  room  with  large  stick* 
in  their  hands,  such  as  are  usually  carried  by  press-gangs,  and 
were  there  informed  that  Bennet  and  Osborne  belonged  to 
the  Brilliant  storeship  in  the  service  of  government.     That 
the  crews  of  such  storeship  are  paid  by  the  contractors,  and 
not  by  government.      That  no  protection  was  produced,  or 
offered  to  be  produced,  by  Bennet  and  Osborne,  or  eidier 
of  them,  or  demauded  by  the  prisoners,  or  any  of  them. 
That  the  prisoners,  upon  entering  the  inner  room,  informed 
Sharpe,  Bennet,  Osborne,  Wiles,  and  Grimwood,  that  they 
were  come  for   the  purpose  of  impressing  men,  and  that 
Sharpe  then  drew  a  knife  out  of  his  pocket,  and  brandishing 
_      it,  said,  u  the  first  man  that  hinders  me  from' going  home 
L  21°  J      «  to  my  wife  and  family,  Vll  stick  hknfn  and,  in  that  man- 
ner passed  through  the  gang,  and  quittted  the  room.     That 
Wiles,  Osborne,  and  GrimWood  had  no  weapons  in   their 
hands,  but  that  Bennet  drew  a  poker  out  of  the  fire  for  his 
defence,  and  said  "  He  would  not  be  taken  alive;9  and,  upon 
this  declaration  of  Bennet,  some  of  prisoners  attempted  to 
wrest  the  poker  out  of  his  hands ;  upon  which  attempt  an 
affray  immediately  ensued,  and  the  poker  was,  soon  after, 
taken  out  of  the  nands  of  Bennet,  but  the  affray  continued, 
during  which  Wiles  threw  down  a  table  then  in  the  room,  and 
extinguished  the  light  of  the  candle,  which  was  then  burning, 
and  several  blows  were  given.     That,  during  the  affray,  the 
deceased  came  to  the  door  of  the  room,  and  stood  in  the 
door-way,  leaning  on  a  walking-stick,  which  he  then  had  in 
his  hand,  and  said  to  Bennet  and  Osborne,   "  My  lads,  do 
"  as  you  have  done  before,"  (meaning  thereby  that  Bennet 
and  Usborne  should  rescue  themselves  by  force;)  and  that 
the  deceased  then  said,  to  one  of  the  prisoners,  <€  Are  not 
"  you  ashamed  to  beat  a  man  who  is  downf*   (meaning 
Wiles).     That  during  the  affray,  the  deceased  received  a 
Wow  on  the  head  from  one  of  the  prisoners,  with  a  large 
wooden  stick  ("  but  frotn  which  of  them  the  jurors  are  ig- 
norant",) and  that  the  blow  was  the  cause  of  his  death.— 

That 
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Ifat,  according  as  the  court  should  think  the  killing,  fyc. 
felony  and  murder,  or  felony  and  manslaughter,  or  neither 
.felony  and  murder,  nor  felony  and  manslaughter,  the  jurors 
/bond  the  prisoners  guilty  of  felony  and  murder,  or  of  felony 
and  manslaughter,  or  not  guilty. 

Hie  case  was  argued,  on  Wednesday  the  9th  ef  June,  by 
Jo***,  for  the  prosecution,  and  Graham,  for  the  prisoners. 
Lord  Mansfield  absent. 

The  counsel  for  the  prosecution  came  prepared  to  argue 
the  general  question  of  the  legality  of  pressing;  but  the 
court  intimated  an  opinion,  that  it  was  unnecessary  to  agitate 
that  point  in  this  case,  as  die  warrant  stated  could  not  autho- 
rize a  parol  delegation  of  the  power  vested  in  the  lieutenant 
[r  2],  and,  indeed,  it  was  admitted  by  the  counsel  for  the 
prisoners,  that  they  were  trespassers.  But,  as  none  of  them 
could  be  considered  as  more  than  principals  in  the  second  de- 
pe,  the  jury  not  having  found  who  it  was  that  gave  the  blow, 
if  was  insisted,  for  the  prisoners,  that  the  verdict  was  defec- 
tive, in  not  stating  thejm  to  have  been  present,  aiding  and 
abetting.  To  prove  that  this  was  essential,  1  Hale  438.  was 
cited  Rex  v.  Messenger  (v),  and  Rex  v.  Royce  (w). 

In  answer  to  this,  it  was  observed,  that  die  technical  words 
"  present  aiding  and  abetting*  are  not  necessary  in  a  special 
wdict,  as  they  are  in  an  indictment,  and  that  enough  was 
found  for  the  court  to  imply,  either  an  actual  or  a  constructive 
presence.  To  shew  that  the  latter  was  sufficient,  a  case  in 
3  Ed.  S  Coron.  350.  and  Lord  Dacre's  case,  cited  in 
1  Hale,  439-  were  relied  on. 

The  court  took  time  to  consider;  and  Wills*,  Justice, 
now  delivered  their  opinion  to  the  following  effect. 

Willbs,  Justice, — In  this  case,  the  counsel  for  the  prose- 
cutor offered  to  argue  the  general  question,  whether  die  war- 
rant stated  in  the  special  verdict  was  legal  or  not.  But, 
unless  die  prisoners  bad  a  power  to  execute  it,  and  conducted 
themselves  legally  in  the  execution,  there  is  no  occasion  far 
the  court  to  consider  that  question.  It  was  admitted  by  the 
counsel  for  the  prisoners,  that  they  were  not  strictly  justifiable 
in  the  execution  of  the  warrant,  and  therefore  were  trespas- 
sers. The  court  were  all  of  that  opinion,  on  reading  the 
verdict j  for  the  authority  given  by  the  warrant  could  not  be 

delegated 
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1779, 


The  Kino 
against 
Eorth- 

WICK. 


[  211  ] 


(*)  Kel.  70. 


(»)•  JS. T  Geo.  3.    4  Burr.  2073. 


[F2]  That  impressing  without  a 
warrant  in  writing  is  illegal,  was  ruled 
in  Browning?*  case  at  the  Old  Bailey, 
4.  D.  1690.  1  E.  P.  C.  312.  A  si- 
milar decision,  took  place,  in  Dixon's 


case  ib.  313.  where  the  party  acted  in 
the  absence  of  the  commissioned  of- 
ficer whose  name  was  indorsed  upon 
the  warrant}  also  in  Broadfoots  case, 
ibid. 

Qs 
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1779.       delegated  by  parol  to  other  persona.     On  this  ground  tk$ 
^-^-nj      court  stopped  the  counsel  in  the  argument  of  the  geuora^ 
The  Kino     question,  and  it  is  become  unnecessary  to  consider  the  degree 
against       of  guilt  which  might  have  been  imputed  to  the  prisoner, 
Borth-       for  we  i|re  all  of  opinion  that  the  verdict  is  substantially  de* 
wick.        fective.    It  is  not  expressly  found  that  they  sill  were  present 
aiding  and  amstijigjwhen  the  blow  was  given,  or  even  when 
the  affray  began.     That'  either  an  actual  or  a  constructive 
presence  was  necessary,  to  involve  the  prisoners  in  the  homi- 
cide, was  rightly  admitted.      But  it  was  contended,  l.That 
enough  is  stated  to  warrant  us  in  implying  that  aty  tbp  pri- 
soners were  actually  present  the  whole  time  \  2,  That  an  actual 
presence  is  not  necessary,  and  that,  as  t(ie  prisoners  all  went 
together  on  ope  pommon  illegal  design,  that  constituted  a  con- 
structive presence,  and  would,  jn  bw,  involve  all  of  than  a* 
the  same  degree  of  guilt.     1.  As  to  the  first  pointy  in  so 
penal  case  as/  this/  where  the  presence  is  of  the  essence  of 
the  aim*,  the  comt  wilLpot  presume  it.     Jt  is  undoubtedly 
true  that  no  technical  words  afe  necessary  in  a  special  ver- 
dict.   It  is  not  necessary  to  say,  in  words,  that  the  prisoner^ 
were  all  present.    If  it  were  stated  that  they  did  some  act 
at  the  time,  that  would  be  sufficient,  because  the  court  must 
[  212  ]      then  unavoidably  see  that  they  w«e  present    In  Messenger's 
Case*  reported  in  Ke/ynge,  the  judges  say,  "where  several 
qcts  of  force  are  found  {a  b«ve  been  actually  committed  in 
pursuance  of  the  design,  $ei£  is  no*  need  tp  find  the  pri- 
^  tQners  to  have  been  aiding  ana  assisting,  (or  that  is  only 

necessary  to  be  found  where  tjie  juty  find  a  person  was  there 
amongst  them,  and  {tad  na  particular  act  of  force  done  by 
him,  but  only  bis  presence."  There  it  is  necessary  to  find  he. 
was  present  "  aiding  and  assisting" (x).  Francis* \Cqse  (y> 
.  was  muqb  stronger  than-  the  present.'  That  was  an  indict- 
ment for  a  highway  robbery.  All  the  prisoners  were  found  to 
be  in  company  together.  Francis  struck  the  money  out  of 
Car's  hand,  and,  upon  his  offering  to  take  it  up  from  the 
ground,  they  threatened  to  knock  out  his  brains,  whereupon 
he  desisted ;  and  tbf  jury  further  found  mat  the  prisoners 
then  qnd  there  immediately  took  up  the  money,  and  rode  off 
with  it,  qnd  Cv$  immediately  pursued.  To  constitute  a  high- 
way robbery,  a  taking  in  the  presence  of  the  person  robbed  is 
^  ntcessary;  and  all  the  judges  held  that,  on  that  finding,  they 
could  not  imply  that  the  money  was  taken  up  in  Cox's  pre- 
sence, and  that  a  special  verdict  cannot  be  made  gpod  by  in- 
tendment or  construction.  In  the  present  case,  it  is  not 
found  that  the  prisoners  did  any  act,  during  the  affray,  or  that 
they  were  present  aiding  and  assisting;  and  the  court  cannot 
i  intend  that  they  were,      2-  As  to  the  second*  point,  and  the 

authorities 

(xj  KeL  78.  fy  E.  8  Geo,  2,    Str.  1015.  Com.  478. 
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authorities  relied  on;  in 3  Ed.  3.   Coron.  350.  aH  die  pri-       1779. 
soaks  were  actually  present.      In  Lord  Dacre's  Case,  all      v^^^ 
wait  with  a  design  to  resist  every  opposition.    In  Moore  (z)    The  Kino 
it  is  stated,  that  they  went  under  an  agreement  to  kill  all  who      against 
ihauld  resist  them,  and  it  appears,  by  that  report  of  the  case,      Borth- 
as  well  as  by  what  is  said  in  Foster  (a),  that  they  were  all        wick. 
acting  in  the  same  pursuit  at  the  time  when  the  murder  was 
committed.    Foster  says,  "  it  was  sufficient  that,  at  the  inz 
slant  the  fact  was  committed,  they  were  all  of  the  same  party, 
sod  upon  the  same  pursuit,  and  under  thy  same  engagement 
and  expectation  of  mutual  defence  and  support  with  those 
that  did  the  fact."    In  the  present  case,  as  it  is  not  found  that 
all  the  prisoners  were  of  .the  same  party,  and  on  the  same 
pursuit,  SfC  when  the  fact  was  committed,  as  it  is  not  found  who 
gave  the  blow,  or  who  wag  present,  we  are  all  of  opinion  that 
the  prisoner*  bub*  be  discharged. 

The  prisoners  discharged. 

(z)  86.  (a)  354. 

si*13  3 

Penry  against  Jones.  is*  j& 

TTURST  moved  for  a  rule  to  shew  cause,  why  an  exone-  A  vrit  of  j*(tel 
-*-*  retur  should  not  be  entered  on  die  bail-piece,  upon  an  nm  into  W4*. 
affidavit,  that  the  defendant  had  been  arrested  on  a  latitat,  in 
Brecknockshire  in  Woks,  that  the  cause  of  action  was  a 
judgment  in  die  peat  sessions,  andthat  both  die  parties  lived 
within  that  juripdrctioo.  The  motion  was  made  on  the  authority 
of  the  cases  of  Lampley  v.  Thomas,  and  Jones  v.  Jones,  re- 
ported by  Wilson  (b),  where  the  decision  is  stated  to  have 
been,  that  a  writ  of  latitat  does  not  ran  into  Wales;  but 
JSullkb,  Justice,  mentioned,  that  the  contrary  had  been 
held,  since  that  case,  in  several  instances,  and  particularly  in 
a  case,  where  Yates,  Justice,  had  considered  die  question 
very  fully,  and  delivered  a  solemn  argument  upon  it  [10]. 


(h)  Si  R.H.21  Geo.  2.      1  Will,  (when  the  cases  in  Wilson  were  insisted 

193.206.  upon    by  the  defendant's-  counsel,) 

[10]  That  was  the  case  of  Lloyd  v.  Yates,  Justice,  went  at  large  into  the 

Jones,  T.  9.  Geo.  3.    The  plaintiff  de-  question,  and  examined  Jhe  different 

clared  against  the  defendant  in  custo-  statutes  and  authorities,    intimating 

dia  Marescalii,  The  defendant  pleaded,  a  very  clear  opinion  in  favour  of  the 

that  he  was  resident  in  Montgomery-  jurisdiction  of  the  court.      The  case 

shire  in   Wales,  and  denied  the  juris*  however  stood  over  to  be  argued  again, 

diction  of  the  court.    To  this  plea  but  the   defendant   having  declined 

the  plaintiff   demurred.      After  the  further  argument,  judgment  was  gifeto 

demurrer   had  *  beeu    once   argued,  for  the  plaintiff,  M.  10.  Geo,  3.  -The 

^  lata 

Q4 
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The  court  refused  to  grant  the  rule,  and  said,  that,  if  the 
court  had  not  jurisdiction,  the  proper  way  for  the  defendant  tq 
take  advantage  of  it  woqld  be  by  a  plea  in  abatement. 


late  Welsh  act  (13  Geo.  3.  c.  51.)  seems 
very  clearly  to  recognize  the  jurisdic? 
tion  of  other  courts,  besides  the  Ex- 
chequer, (whose  jurisdiction  has  never 
been  denied/  though  founded  on  a 
legal  fiction  as  much  as  that  of  the 
King's  Bench,)  to  hold  plea,  and  issue 
mesne  process,  against  parties  resident 


in  Wales.  The  words  are,  "  In  all 
transitory  actions  which  shall  be 
brought  in  any  of  his  majesty's  courts 
of  record  out  of  Wales,  fyc.  if  it  shall 
appear  that  the  defendant  was  resident 
in  Wales  at  the  time  of  the  service  of 
any  writ  or  other  mesne  process  served 
on  him,  arc." 


[  214  ] 

Tuesday,  15th 
June. 

If  the  condition 
of  a  bond  is, 
that  A  shall  not 
embezzle  any 
money  tl|Bt  ihall 
come  to  bto 
handa  on  ac- 
count of  his 
master,  it  is  ne- 
cessary in  an  ac- 
tion against  the 
obligor,  to  state, 
in  the  breach, 
what  particular 
aum  of  money 
was  embezzled, 
and  how,  or  from 
whom  it  was  re- 
eai|ed[FJ. 


Jones  against  Williams  and  Another* 

A  CTION  on  a  bond.— The  defendant  Williams  cram) 
-***  oyer  of  the  condition,  which  was  that  one  Cqrruthers. 
who  had  entered  into  the  service  of  the  plaintiff  as  his  clerk 
in  the  distillery  business,  should,  during  his  continuance  in 
that  service,  faithfully  and  diligently  serve  him,  and  in  case 
he  should  at  any  time  lose,  embezzle,  destroy,  purloin,  con- 
sume, mispend,  or  unlawfully  make  away  with,  any  money, 
notes,  bilk,  drafts,  #c.  that  should  be  entrusted  to  him,  or 
in  any  way  come  to  his  hands,  custody,  or  possession,  by, 
from,  on  account  of,  or  belonging  to  the  plaintiff,  or  any  of 
his  customers  or  employers,  that  the  defendants,  or  either  of 
them,  should,  on  notice  thereof  given  to  them,  or  either  of 
them,  make  good  the  loss  thereby  sustained. —  He  then 
pleaded,  that  Carruthers,  during  his  continuance  in  the 
plaintiff's  service,  faithfully  and  diligently  served  him,   and 

did 


[r]  In  Shum  v.  Farrington,  1  jB.  4" 
P.  640.  when  the  condition  of  the 
bond  was  that  J.  S.  should  account 
with  plaintiffs  for  all  monies,  &c.  a 
general  replication,  similar  to  the  pre- 
sent, was  held  good;  and  this  case 
was  over-ruled  by  the  court,  as  incon- 
sistent with  the  current  of  previous 
authorities ;  many  of  which  arc  there 
cited.  The  same  point  was  also  ruled 
in  Barton \.  Webbe,  8  ?.  fl.  459-  where 
the  circumstances  of  the  cause  were 
^exactly  similar  to  the  present;  and  in 
Gale  v.  Reed,  8  East.  80.   in  which  it 


was  held,  that  on  a  general  covenant 
that  J.  S.  should  not  carry  on  the  bu- 
siness of  a  rope-maker  or  make  cord- 
age for  other  persons,  except  under 
contracts  for  government,  a  breach  is 
good,  charging,  generally,  that  de- 
fendant carried  pn  the  business  of  a 
rope-maker,  and  made  cordage  for 
divers  and  very  many  persons,  other 
than  by  virtue  of  any  contract,  &c. 
The  case  here  reported  must  therefore 
be  considered  as  no  longer  law.  &c 
Ace.  2  Wms.  Sound.  411. 
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did  not  at  any  time  lose,  embezzle,  &$c— Replication,  that, 
during  Carrutheri  continuance  in  the  plaintiff's  service,  to 
wit,  on  the  15th  of  July  1777,  a  large  sum  *f  money,  viz. 
£\3.  14$.  Q\d.  pame  into  his  hands,  custody,  and  posses- 
sion, on  account  of  the  plaintiff,  which  he,  on  the  same  day, 
fr.  embezzled  and  mispcnt;  whereof  the  plaintiff  after- 
wards gave  notice  to  the  defendant.— To  this  replication  the 
defendant  demurred,  and  shewed  for  cause,  "  That  it  did  not 
"  appfcar  whether  Carruthers  had  received  the  money  for  the 
"  plaintiff  in  his  business  of  a  distiller,  or  in  what  capacity  he 
"  had  received  it :  and  that  it  was  not  shewn  from  whom  he 
a  had  received  it." 

Baldwin  argued  in  support  of  the  demurrer.  1.  To 
shew  that  it  ought  to  have  been  stated,  that  the  money  em- 
bezzled was  received  in  the  course  of  the  business  in  which 
Otrntthers  was  employed,  he  cited  Wright  v.  Russel  (c\ 
Lord  Arlington*.  Merricke(d),  Houghton  v.  Day(e),  Stibos 
r.  Clough  m,  and  Mills  v.Astell  (g).  2.  He  contended, 
that  the  plaintiff  should  have  specified  more  particularly 
what  the  money  was  which  had  been  embezzled,  and  from 
whom,  it  was  received ;  for  that,  if  issue  had  been  taken  on 
the  replication,  the  defendant  would  not  have  mtd  sufficient 
notice  what  the  plaintiff  went  for,  to  prepare  for  his  defence : 
That  this  objection  was  more  particularly  applicable  in  the 
case  of  a  surety. 

Cowper,  for  the  plaintiff,  (being  told  by  LordMANSFiELD 
to  conime  himself  to  the  last  point,  for  that  the  cases  cited 
on  the  other  did  not  apply,  and  that  there  was  nothing  in 
the  objection,)  insisted,  mat  the  replication  was  a  full  an* 
swer  to  the  plea.  That,  in  such  a  retail  business  as  that  of 
a  distiller,  the  money  was  received  ill  very  small  sums  at 
different  times,  and  it  could  not  be  necessary,  if  the  £\3 
had  been  received  at  thirty  different  times,  that  each  frac- 
tion should  be  assigned  as  a  different  breach,  and  issues 
taken  on  each*  That  perhaps  the  money  embezzled  had 
been  taken  out  of  the  till,  and  it  could  not  be  known  of  whom 
in  particular  it  was  received ;  or,  on  an  account  between  the 
plaintijjf  and  Carruthers,  the  latter  might  have  admitted  the 
embezzlement. 

Lord  Mansfield,— The  breach  must  be  particularly  as- 
signed. If  the  money  was  taken  out  of  the  till,  that  should 
hare  been  alleged. 

Cowper  moved,  and  had  leave  to  amend,  on  paymept  of 
costs. 
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1779. 


Jones 
*gaip»t 

Williams. 
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(c)  H.  14  Geo.  3. 
(rf)  E.  24  Car.  2. 
(O  %/.  18. 
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Tuesday,  1501 
June. 

An  action  for  a 
malicious  prose* 
cation  cannot  be 
maintained  till 
the  prosecution 
is  terminated, 
which,  must  ap- 
pear upon  the 
4et)aration. 


Fisher  against  Bristow  and  Others. 

A  CTION  for  a  malicious  presentment,  (for  incest,)  in 
•**•  the  ecclesiastical  court  of  the  archdeaconry  of  Hunting- 
don. Demurrer  to  the  declaration,  and  cause  assigned,  that 
it  was  not  stated,  how  the  prosecution  was  disposed  of,  or 
that  it  was  not  still  depending.  The  court  were  clearly  of 
opinion,  that  the  objection  was  fatal,  and  said  it  was  settled 
that  the  plaintiff  in  such  an  action,  must  shew  the  original 
suit,  wherever  instituted,  to  be  at  an  end ;  otherwise  he  might 
Recover  in  the  action,  and  yet  be  afterwards  convicted  on  the 
original  prosecution. 

Judgment  for  die  defendants  [O]. 


[0^3  Fide  Morgan  v.  Hvghes,  $. 
1L.H.  28  Geo.  3.  £  Term  Rtp.  225. 
8.  P.  jn  the  cases  of  commitments  by 


Justices  of  Peace  on  malicious  ac- 
cusations, or  of  rq$Ucious  holding  to 
Ml  [*l 


[216] 
r,  15th 


Tuesday 
Jane 


In  an  action  on 
a  bond  or  to 
prove  a  petition- 
ing creditor's 
debt  which  arises 
by  bond,  proof 
of  the  acknow- 
ledgment of  the 
obligor  does  not 
supersede  the  ne- 
cessity of  calling 
the  subscribing 
witness  [P]. 


Abbot  and  Another,  Assignees  of  Farr,  a 
Bankrupt,  against  Plumbs* 

nrHIS  was  an  action  of  trover,  byihe  assignees  of  a  hank* 
•*■  nipt,  tried  before  Lord  Mansfield,  at  Westminster. 
At  the  trial,  to  prove  the  petitioning  creditor's  debt,  a  witness 
wgs  called,  who  swore,  that  the  bankrupt  had  acknowledged 
to  him  that  be  owed  the  debt  upon  which  the  commission  had 
been  sued  out.  On  being  asked  how  die  debt  arose,  the  wit- 
ness said,  by  bond;  and  the  bond  was  then  produced.  Hie 
subscribing  witness  was  an  attorney,  who  lived  in  Somerset- 
shire. He  was  not  called,  nor  was  there  any  proof  that  he 
had  been  required  to  attend,  or  that  he  could  not  have  been 
procured.  A  verdict  was  found  for  the  plaintiffs ;  but 
Lord  Mansfield  saved  die  question  on  the  sufficiency 
of  the  evidence;    and  Bearcrojx,  on  Tuesday  the  8th  of 

June, 


[f]  See  the  cases  on  this  point  col- 
lected in  Lewis  v.  Farrei,  1  Str.  114. 
In  Morgan  ▼.  Hughes,  it  was  held,  that 
the  action  against  a  justice  for  ma- 
liciously granting  a  warrant  and  com- 


mitring  plaintiff  to  prison/  must  be 
trespass,  and  not  case. 

[v]  This  general  position,  that  an 
acknowledgment  of  an  instrument  by 
the  party  does  not  efceusc  the  pro- 
duction 
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Jmt,  obtain  »rofe  to  ahew  cause,  why  ftnpatait  ahoNldnat 

La    n  in  turn  rl 

peemereu. 

Dunning,  and  Davenport,  now  shewed  cause.— They 
contended,  that,  even  if  this  had  f>een  an  action  Qn  the  bond, 
the  admission  of  the  defendant  would  have  been  the  best -evi- 
dence, and  would  htfe  superseded  the  necessity  of  calling  the 
jofaoribing  witness. 

Lord  Mansfield, — To  be  sure  this  is  a  captious  objec- 
tion; but  it  is  a  technical  rale  that  the  subscribing  witness 
must  bp  produced,  and  it  cannot  be  dispensed  with,  unless 
it  appear  that  his  attendance  could  not  fie  procured.  It  was 
doubted,  formerly,  whether  if  the  subscribing  witness  denies 
the  deed,  jroti  can  call  other  witnesses  to  prove  it;  but  it  was 
fctennined  by  Sir  Joseph  Jekyl,  iu  a.  cause  which  came  be- 
fore him  at  Chester,  that  in  such  case,  other  witnesses  may  be 
examined ;  and  it  has  often  been  done  since. 

Ashhubst,  Justice, — If  the  evidence  of  the  subscribing 
witness  were  to  be  dispensed  with  by  this  confession  o/  the 
bankrupt,  the  defendant  would  be  deprived  of  the  benefit  of 
cross  examining  him,  concerning  the  time  of  the  execution  of 
the  bond,  which  might  be  material. 
Buller,  /tts/fct',— It  is  an  established}  rule  that  assignees 

must 
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ductipn  of  the  subscribing  witness,  is 
recognized  in  many  reported  cases, 
Cunlife  v.  Sefton*  2  East  183.  Barnes 
t.  Trompowsky,  7  T.  JR.  267.  Laing  v. 
fame,  2  B.  $P.85.  and  Parkv.Mtars, 
*H  217 ;  and  in  Call  v.  Dunning,  4 
East. $3.  it  wasextcnded  to  an  admission 
in  an  answer  in  Chancery:  But  in 
Lamg  ▼„  Raine,  it  was  held  that  an 
agreement  by  defendant  \o  acknow- 
ledge a  warrant  pf  attorney,  "  so  as 
"  to  enable  plaintiff  to  enter  up  judg- 
ement" would  excuse  the  production 
pf  the  witness ;  being  tantamount  to 
an  agreement  that  plaintiff  might  act 
upon  it,  as  if  he  were  produced.  In 
Bowles  v.  Languor  thy,  5  T.  R.  366. 
it  was  held  that  the  admission  and 
production  of  a  deed  by  one  of  the 
parties,  in  an  examination  before 
commissioners  of  bankrupt,  was  con- 
clusive evidence  of  its  due  execution, 
in  an  action  against  that  party  himself. 
Query,  whether- this  decision  would 
now  be  supported  on  cither  ground? 


for  the  first,.vie.  that  it  is  an  admission, 
by  the  party  in  the  cause,  which  was 
relied  on  as  distinguishing  it  from 
Abbot  v.  Plumbe,  where  the  admission 
was  by  a  third  person  (the  bankrupt) 
is  certainly  not  tenable,  vid.  among 
other  cases,  Call  v.  Dunning  ;  and  the 
second  ground,  viz.  the  production  of 
the  instrument,  which  was  stated  on 
the  authority  of  R.  v.  Middkzoy,  2  T. 
R.  41 .  seems  now  questionable,  for  R, 
v.  Middle  zoy  has  itself  been  over- 
ruled in  Gordon  v.  Secrctan,  8  East. 
548.  Can  Bowles  v.  Langworthy,  be 
supported  on  this  distinction?  that 
the  production  before  the  commis- 
sioners, coupled  with  the  circum- 
stances of  examination,  is  an  exhibi- 
tion of  the  deed  as  a  valid  instrument ; 
whereas  the  production  under  a  notice 
is  a  mere  exhibition  of  the  instrument 
required,  subject  to  all  objections, 
and  without  any  admission  except  that 
the  party  had  in  his  custody  an  in- 
strument so  described. 


Abbot 

against 

PlUMBE, 
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must  prove  the  petitioning  creditor's  debt,  by  dfe  flame  evi- 
dence which  must  have  been  produced  in  an  action  against  the 
bankrupt;  and  it  is  necessary,  torecoveronabond,  to  call  % 
subscribing  witness,  unless  some  reason  can  be  shewn  for  hu 
absence. 

The  rale  made  absolute. 


Wednesday, 
16th  June. 


Macph&rson  against  Rorison. 


A  party  in  a 
cauK  cannot 
change  his  attor- 
ney withoatthe 
leave  of  the  court 
IF].— If  notice 
to  justify  bail  hat 
been  given  by  a 
aew  attorney  not 
allowed  by  the 
court,  the  bail 
will  not  be  per- 
jwttedlojoftify. 


fOWPER  opposed  the  justification  of  bail  for  the  dc- 
^  fendant,  who  was  in  custody,  on  the  ground,  that  he 
had  given  eight  notices  to  justify,  and  four  of  them  hi  this 
term,  by  four  different  attornies,  spid  without  having  ob- 
tained the  leave  of  the  court  to  change  his  attorney.  The 
Master  certified,  that,  by  the  established  practice,  a  party 
cannot  change  his  attorney  without  the  leave  of  the  court ; 
won  which  the  bail  were  not  permitted  to  justify  [1]. 
Cowper  also  insisted,  that  'the  plaintiff  should  be  allowed 
the  costs  he  had  been  put  to,  by  inquiring  after  so  many  bail, 
and  attending  to  oppose  them;  and  mentioned  that  it  was  the 
rule  b  the  court  of  Common  Pleas  to  allow  costs  in  such 
cases.  This,  however,  was  refused,  as  it  did  not  appear 
that  this  court  had  ever  given  costs  in  such  a  case. 


[1]    Vide  S.  P.  in  C.  B.  Kaye  v.  Dc  Ma(to$,  M.   20  Geo  3.     2  Blackst 
1323i 


[r]  But  after  judgment  execution 
lpay  be  sued  out   by  a  new  attorney, 


without  an  order  to  change.     Tipping 
v.  Johnson,  2  B.  %  P.  357. 
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Gilby  against  Lockyeju  jEE***  m 

rvN  a  motion,  by  Camper,  for  a  rule  to  shew  cause,  why  t«o  or  moredo 

^  the  proceedings  in  this  case  should  not  be  set  aside,  *»*■«•  !■**■ 

for  irregularity,  it  appeared,  that  the    defendant  and  two  canuotbeheidto 

other  persons  had  been  held  to  bail,  in  separate  actions,  bail  upon  one  tf« 

upon  one  affidavit.    TTie  defendant  was  named  second  in  fidav,t  ^  * 

tbe  affidavit.     When  cause  was  shewn,  on  Tuesday  the  15th 

of  June,  the  Master  certified,  that  it  had  been  settled,  that 

several  defendants  in  different  actions,    cannot  be  put  into 

die  same  affidavit;    and  Ash  hurst,  Justice,  mentioned  a 

case,   where  several  persons  having  been  admitted   to  the 

freedom   of  a  corporation  upon  one  stamp,  the  admission 

of  the  persopjfrrt  named  was  held  to  be  good,  and  that  of 

all  the  others  void.      Upon  this  the  court  made  the  rule 

absolute;  but   Dunning  having  suggested,    next  day,    that 

the  Master  had   mistaken  the  practice,  that,  both   in  this 

court,  and  in  the  Common  Pleas,  it  was  usual  to  put  more      [  21$  ] 

than  one  defendant  into  the  same  affidavit,   and  that,  in  a 

case  which  came  before  this  court,  where  no  less  than  eight 

had  been  inserted  in>  one  aipdavit,  the  court  had  held  it  to 

be  good  against  all,  Lord  Mansfield  desired  the  matter 

might  stand  over  for  further  consideration. 

This  day  his  Lordship  delivered  the  opinion  of  the  court, 
as.  follows : — 

Lord  Mansfield, — The  Judges  of  the  court  of  Common. 
Pleas,  and  the  Barons  of  the  Exchequer,  have  been  con- 
sulted, and  they  all  agree,  that  they  never  knew  of  it's  being 
the  practice  in  their  courts,  that  more  4han  one  defendant 
should  be  inserted  hi  the  same  affidavit.  If,  in  fact,  such  a 
practice  has  prevailed,  it  has  been  without  their  sanction  or 
knowledge.  They  all  disapprove  of  it,  and  consider  it  as 
contrary  to  the  meaning  of  the  act   of  parliament  (A),  and  a 

.  fraud 

(A)   12  Geo.  1.  c.  29.    amended  by   5  Geo.  2.  c.  27.   and  made  perpetual 
by  21.  Geo.  2.  c.  3. 

[f]  In  Holland  v.  Johnson,  4  T.  R.  debts  due  to  two,  though  one  only 

695,  and  the  cases  there  cited  in  the  sue  out  a  writ.     Dean  and  Chapter  of 

notes,     this    rule   is    confirmed    and  Exeter  v.  Seagell,  6  T.  R.  688.     But 

extended    to    make    it    irregular    to  where  the  affidavit  and  declaration  are 

join  two  or  more  defendants   in   dif-  against  one,  by  whom  also  bail  is  put 

lerent  actions  in  one  writ,  if  bailable,  in;  and  the  capias  only  is  against  two, 

5.  P.  Moss  v.   Birch,   5  T.  R.  722.  it  is  no  irregularity,  Jforbcsv.rhUligs, 

6.  P.  where  the  affidavit  is  of  separate  2  N.  it.  9$. 
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fraud  upon  the  stamp  duties*    Let  the  judgment  stand  is  ti 
1/79.      first  pronounced. 

«**■**-»  Hie  ride  iritote  absolute  ft  04]. 

[tff4]  /'ufe  Croo&e  v.  Davh,  S.  R.  affidavit,  the  court,  (in  the  absence 

M.  11  Geo.  3.  5£urr.  2690.  where  of  Lord   Mansfield,)  discharged  him 

the  defendant  having  been  held  to  bail  upon  common  bail,  in  both  actions, 

in  an  action  of  debt  upon  a  bond,  and  <&  5*  P.  Southcote  v.  Bratkwaite,  B> 

also  in  another  of  assumpsit,  upon  one  E.  M.  26  Geo,  3. 


Cort*  against  &IRKB&C& 

A  custom  "that  nnHIS  was  an  action  on  the  case. — The  declaration  coir- 
^„£cJnab™«rt,   A     Gained   fourteen  counts.— The   first  stated,  That  the 

tants  of  a  manor  .  ,  »  ,     . 

shall  grind  ail     plaintiff  was  possessed  of  certain  water  corn-mills,  within 

ind^u'Shidl  tomum  of  Settle,  in  ForfaAs'rv,  and,  by  reason  thereof, 

by  them  or  anv   was  entitled  to  the  toll  and  multure  of  all  corn,  grain,  and 

nLdoT.^nt       malt>  8round  •*  thoae  mlH*>  That  during  alt  the  titoe  of 

ground  within      his  possession  [11],  all  the  tenants,  inhabitants,  and  resiants, 

the  manor  ata     within  the  manor,  "ought  to  have  ground,  and  still  ought 

goodl^Onad£  u  to  grind,  all  their  corn,  grain,  and  malt,  which  by  them 

jnurrer  to  evi-     «  0r  any  of  them  had  been  or  should  be  used  or  spent  ground 

oSnnM  take^X  "  *i*hm  the  manor,  at  the  plain t^Ts  mills,  and  not  elsewhere, 

vantage  of  any     «  and  to  have  paid  and  yielded,  and  to  pay  and  yield*  to 

j££i.totfie     "  the  plaintiff  for  .the  grinding  thereof  certain  reasonable  toll 

*  [  219  ]     "  and  multure  [and  ought  not  to  have  used  or  spent,  nor 

"  to  use  or  spend  within  the  manor  any  corn,    grain,  or 

"  malt  ground  whjch  had  been  or  should  be  ground  else* 

"where  than  at  the  plaintiff's  mills];  That  the  defendant 

"  was  a  tenant,  inhabitant,  and  resiant,  within  the  manor, 

"  and  that  he  contriving,  fyc,  to  injure  and  prejudice  die 

"  plaintiff,  and  deprive  him  of  the  profits  and  advantage  of 

H  his  mills,  and  of  the  toll  and  multure  which  would  have 

"  accrued  to  him,  fyc.  did  knowingly,   <5fc.  use  and  spend 

"  ground  within  the  said  manor,  divers  large  quantities  of 

"  corn,  grain,  and  malt,  of  the  defendant,  which  had  been 

"  ground  elsewhere  than  at  the  plaintiff's  mills,  and  which 

<'  the  defendant,  at  the  times  of  using  and  spending  thereof, 

"  knew  to  have  been  ground  elsewhere ;  by  means  whereof 

"  the  plaintiff  had  been  greatly  injured  in  the  profits  of  his 

"  mills,  and  had  wholly  lost  and  been  deprived  of  the  toll 

and 

[11]  It  was  determined,  in  the  case  rially,  fyc.  and  ki  Corytonv.  Litkebf, 

of  Qhapman  v.  Flexman,  (cited  infra,  (also   cited  infra',  p.  221.)  that  it  is 

p.  221.)  that  it  is  not  necessary  in  the  not   necessary  to  lay  the  mills  to  be 

declaration  in  this  action  to  say  that  ancient  mills.   . 
the  inhabitants  had  and  ought  immemo* 
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"and  multure  which  would  have  arisen,  and  become  pay-      1779. 
"  able  to  him  for  the  grinding  of  die  said  corn,  grain,  and      \^v^J 
u  malt,  if  the  same  bad  been  ground  at  his  miiU,"— The       Cort 
fifth  count  was  die  same  with  the  first,  except  that  the  ne-       against 
gtti?e  words,  printed  above  in  a  parenthesis,  were  omitted.   Bxrkbbck, 
—The  defendant  pleaded  the  general  isane;  and,  the  cause 
coming  on  to  be  tried  at  the  last  summer  Assizes  for  Yorkshire, 
the  plaintiff,  to  prove  die  custom,  produced,  besides  several 
witnesses ;  1 .  The  proceedings  in  a  suit  in  the  Exchequer,  M* 
5  Geo.  1 .  wherein  the  then  occupier  of  die  mills  was  plaintiff,  t 

and  some  of  die  tenants  and  resiants  in  the  manor  defendants, 
and  in  which  an  issue  was  directed  to  try  "  whether  by  virtue 
u  of  an  ancient  and  immemorial  tenure,  custom,  or  usage, 
"  all  and  every  the  tenants,  inhabitants,  and  resiants,  of 
u  end  in  the  manor  of  Settle  had  been,  and  were  tied  and 
"  bound,  and  of  right  had  used,  and  ought  to  grind  all 
"  their  and  every  of  their  corn,  grain,  and  malt  9  which  by  {hem, 
"  or  any  of  them  had  been  or  should  be  used  or  spent  ground 
"  trithin  the  manor,  at  the  said  corn  mills,  and  not  elsewhere, 
"  and  to  pay  to  the  owner  or  occupier  of  the  said  mills  for 
u  grinding  the  said  corn,  grain,  and  malt*  such  toll  and 
"  multure  as  had  been  accustomably  paid  or  yielded;9  2.  The 
record  of  the  verdict,  H.  8.  O.  1.  (whereby  the  jury  found 
the  custom  in  the  words  of  the  issue) ;  3.  A  decree  of  the 
conn  of  Exchequer,  of  €8th  January  1722,  establishing 
and  confirming  tfce  custom ;  4.  The  proceedings  in  1756,  and 
1757,  on  a  scire  facias  to  revive  the  decree  against  some  of 
the  then  inhabitants. — To  shew  the  breach,  one  Armitsteud,     [  220  ] 
the  plaintiff's  miller,  proved  an  acknowledgment  by  the  de- 
fendant,  "  that  he  had  used  American  flour?     He  also 
proved,  that,  though  die  defendant  was  in  very  substantial  cir- 
cumstances, he  had  only  ground  one  load  of  malt  at  the 
plaintiff's  mills  from  October  1773,  to  July  1774,  and  only 
one  load  of  wheat  during  four  years;  and  another  witness 
proved,  that  die  defendant  brewed  about  four  or  five  times  in 
the  year,  (but  that  he  had  seen  the  plaintiff's  miller  bring  him 
malt,  and  no  body  else;)  that  he  had  known  the  defendant 
have  fine  flour  in  casks,  which  he  believed  might  be  American* 
flour,  as  none  had  been  brought  from  the  neighbourhood. 
Several  of    the  witnesses  said,  on  their  cross  examination, 
that  oat.ineal  was' much  more  used  by  the  common  people  in 
the  manor  of  Settle,  than  flour,  that  about  40  years  ago, 
they  used  nothing  else  but  oat-meal,  and  that  there  is  a  weekly 
market  where  oat-meal,  not  ground  at  Settle  mills,  is  con* 
atantly  brought  and  sold  to  the  inhabitants. 

The  defendant  demurred  to  die  evidence,  and  the  case  qame 
on  for  argument,  in  Hilary  Term,  19  Geo.  3.  (Tuesday  the 
2d  of  February  1779> 
Wood,  for  the  plaintiff,— CAoraire,  for  the  defendant. 

For 


1779. 

CORT 

against 

Bl&KBSCK. 
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For  the  defendant,  it  was  contended ;  1.  That  the  distort 
Was  not  proved ;  2.  That  it  was  void :  8:  That  the  breach  by 
the  defendant  was  not  proved.     1.  It  was  said  on  the  first 
head,  that  the  negative  part  of  the  custom  was  not  part  of 
the  issue  in  the  cause  in  the  Exchequer >nor  established  by  the 
decree,  nor  by  the  parol  evidence.     2.  That  if  the  custom,  as 
laid,  extended  to  a  prohibition  from  using  corn,  or  malt, 
which  had  come  into  the  possession  of  the  inhabitants  already 
ground,  as  flour,  meal,  tfc.  it  was  so  unreasonable  a  restraint 
on  the  liberty  of  the  subject,  as  could  not  be  supported  in 
law,   for  that  it  would  prevent  them  from  using  flour,  4*c* 
not  made  at  the  plaintiff's  mills,  even  if  they  received  it  as  a 
present,  or  in  charity.    That  formerly  the  method  of  trying 
questions  of  this  sort,  was  by  the  writ  de  secta  ad  molendinum, 
in  the  place  of  which,  actions  on'  the  case  had  been  substituted 
in  modern  times;  but  that,  in  all  the  precedents  of  either  sort, 
there  was  no  instance  of  such*  a  custom.    That,  in  Fitz- 
.   Herbert's  Natura  Brevium  (i)  it  is  laid  down,  that  the  suit  dt 
secta  ad  molendinum  only  lies,  where  the  party  withdraws  his 
suit  from  the  mill  where  he  ought  to  grind,  and  goes  to  ano- 
[  221  ]      their;  and,  in  all  the  declarations  in  actions  on  the  case,  it 
is  stated,  that  the  defendant  did  not  grind  at  the  plaintiff's 
mill,  which  implies  that  he  had  corn  in  a  grindable  state. 
That  all  of  them,  except  one  in  Brownlow  (k),  go  oh  to 
tate  that  he  had  actually  ground  at  another  mill.;  Harbyn  v. 
Greene  (I),  Coryton  v.  Lithebye  (m)9  Chapman  v.  Flexman 
(ti).    That,  in  the  case  of  Harbyn  v.  Greene,  a  custom 
"  for  inhabitants  to  grind  all  their  grain  whatsoever  by  them 
"  spent  or  sold,"  at  the  plaintiff's  mills,  was  held  to  be  void. 
3.  That,  if  the  meaning  of  the  custom,  as  laid,  was,  that 
the  corn  which  the  inhabitants  were  possessed  of  in  a  grind- 
able  state,  should,  if  used,  be  ground  at  the  plaintiff's  mills, 
then  no  breach  was  proved,  the  only  evidence  being  that  the 
defendant  had  used  American  flour.    That  buying  corn  al- 
ready reduced  to  flour  might,  under  particular  circumstances, 
amount  to  an  evasion  of  such  a  custom,  but  that  the  declara- 
tion should  have  been  differently  framed  if  the  plaintiff  had 
meant  to  go  upon  an  evasion,  which  was  an  injury  of  a  dif- 
ferent sort  from  a.  direct  breach.    That  the  grievance  stated  by 
the  plaintiff  was  the  loss  of  the  toll  for  the  corn  used  by  the 
defendant ;  but  that  he  never  would  have  been  entitled  to  any 
toll  for  the  flour  proved  to  have  been  used.    That  it  did  not 
appear  from  the  evidence,  how  the  American  flour  had  been 
used.    That  it  might  have  been  bought  and  resold    by    the 
defendant,    which  would  have  been  neither  a  breach  nor 
•  evasion 


(i)  P.  123.  or  in  Ed.l7&5.  p.  28. 
(k)  Broivnl.  Ent.  63,  64. 
(I)  T.UJac.  1.   Hob.  189- 


(m)  E.  22  Car.  2.  2  Sound*  112. 
(«)  Cam.  Scacc.  M.   1  W.  if  M.  2 
Ventr.  288. 
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erosion  of  the  custom.  That  there  was  no  evidence  at  all  of 
the  ase  of  oatmeal,  nor  any  even  of  malt,  not  ground  at  the 
plaintiff's  milk. 

Wood,  for  the  plaintiff,  insisted,  that  the  custom  ex- 
actly as  laid' in  thenar  A  count,  was  proved  by  the  verdict 
and  decree  in  the  court  of  Exchequer;  for  the  negative 
words  were  not  in  that  count.  That,  however,  the  want 
of  tbem  in  the  evidence,  made  no  substantial  variance  on 
hz  first  count,  as  they  only  contained  matter  of  necessary 
inference.  That,  as  to  the  evidence  of  the  breach,  it  was 
not  necessary  for  the  plaintiff  to  shew  it  with  respect  to 
every  kind  of  grain.  That  in  the  case  of  Harbyn  v.  Greene, 
the  custom  was  held  to  be  ill  on  the  ground  of  its  extend- 
ing to  a  prohibition  of  the  use  of  corn  not  ground  at  all  [12]« 
He  said  he  rested  the  case  on  the  first  and  fifth  counts; 
and  read  a  note  of  the  case  of  the  Manchester  Mills  in  the 
Duchy  Court,  21  May  1757,  before  Lord  Mansfield, 
and  Clive,  Justice,  assisting  the  Chancellor  [13],  as  being 
exactly  in  point. 

Ashhvrst,  andBuLLER,  Justices,  having  signified  their 
opinion,  that  it  was  not  competent  to  the  defendant  to  call  in 
question  the  validity  of  the  custom,  on  a  demurrer  to  evidence^ 
die  Solicitor  General  and  Dunning,  spoke  to  that  point. 
The  latter  contended,  mat,  in  whatever  part  of  a  cause  * 
party  demurs,  the  proceedings  are  stopt,  and  the  case 
brought  before  the  court  in  such  a  manner,  as  that  they  are  to 
«y,  whether,  upon  the  whole  record,  the  plaintiff  is  entitled 
to  recover.  That  the  defendant  could  not  have  taken  ad- 
vantage of  the  illegality  in  the  custom  which  he  uow  relied 
upon,  by  demurring  to  the  declaration,  because  he  admitted, 
that  in  some  of  the  counts  a  legal  custom  was  laid,  and  only 
contended,  that  in  those  to  which  the  evidence  was  pointed, 
the  custom  laid  was  illegal.    That  if  he  could  not  make  the 

objection 


figl 


1779. 


CORT 

against 

Bl&KBECK. 


[  *»'.! 


{1*2]  The  same  objection  was  taken 
by  Twisden,  Justice,  to  the  custom  in 
Coryfsn  v.  Uthtbye. 

[13]  That  was  an  application  to 
revive,  by  scire  facias,  a  decree  of  5 
Jac.  l.  against  the  defendants.  The 
decree  had  established  a  custom  that 
dll  the  inhabitants  of  Manchester 
should  send  their  corn  which  was  to 
fe  spent  in  their  houses  to  be  ground 
at  the  plaintiff's  mills.  The  defendants 
had  bought  bread  made  of  flour,  which 
the  bakers  had  brought  from  some 
place  id  the  neighbourhood,  and  which 
had  not  been  ground  at  the  plaintiff's 
mills.    Lord  MwicUL  in  a  solemn 

Vot.I.  R 


argument  which  he  delivered  on  the 
occasion,  laid  it  down;  1.  That  tha 
decree  establishing  the  custom,  and 
which  had  been  confirmed  by  others, 
both  of  a  prior  and  subsequent  da}te, 
ought  not  to  be  controverted,  nor  the 
existence  of  the  custom  litigated  amy 
further  before  a  jury;  2.  That  such  a 
decree  binds  all  persons  under  the 
same  description  with  the  original 
defendants;  but,  3.  That  it  is  only 
in  the  case  of  a  direct  breach  that 
such  a  decree  can  be  revived  by  scire 
facias,  and,  if  it  is  evaded,  the  method 
of  proceeding  is  by  a  supplemental 
bill. 
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-1779.       objection  now,  he  would  be  entirely  precluded,  in  this  court, 
v^v^      if  the  evidence  should  be  thought  sufficient  to  maintain  the 
Cort        issue,  because,  in  that  case,  judgment  would  be  instantly  pro* 
against       nounced  without  leaving  four  days  to  move  in  arrest  of  judg» 
Birkbeok.    ment,  which  the  defendants  would  have  had,  if  the  one*, 
tion  had  gone  to  the  jury.    To  this  the  Sohckar  General  an- 
swered;   1.  That   Aey  might  have  demurred  to  die  bad 
counts  separately ;    2.  That  the  judgment  pronounced  on  thk 
occasion  would  be  only  interlocutory,  after  which  a  writ  of 
inquiry  must  issue,  to  settle  the  damages,  and  then  before 
final  judgment,  they  would  have  the  four  days  as  in  other 
case8[14]. 
t  223  ]  Ashhurst,   Justice,  observed,  that  if  the  court  wen 

to  allow  the  demurrer  to  the  evidence  upon  objections  to  the 
declaration,  it  would  seem  to  posterity,  by  the  record,  that 
the  court  had  determined  that  there  was  no  evidence  to  be 
left  to  the  jury.  * 

The  court  took  time  to  consider,  and  this  day,  Lord  M  ans- 
FIELD  delivered  their  opinion,  as  follows. 
Lord  Mansfield, — This  is  an  action  on  die  case,  in 
♦  which  the  plaintiff  states,  precisely,  and  specially,  his  ground 

of  actidn,  which  is  (as  stated  in  the  first  and  fifth  counts,) 
that  he  is  possessed  of  certain  mills  at  Settle,  and  that  no 
tenant,  inhabitant,  and  resiant  within  the  manor,  can  spend 
or  use  com  ground,  which  has  not  been  ground  at  the  plaio- 
tiff  's  mills.    The  breach  assigned  is,  that  the  defendant  used 
ground  within  the  manor,  several  quantities  of  corn,  8fc.  which 
the  defendant  well  knew  to  have  been  ground  elsewhere  than  at 
the  plaintiff '8  mills.     To  this  the  defendant  has  pleaded  not 
guilty.    The  issue  is — on  the  custom, — the  defendant  being 
subject  to  it, — aud  the  breach.  The  plaintiff  must  prove  all  the 
three  points.    Hie  defendant  does  enough  if  he  disprove  any 
of  them.    The  parties  go  to  trial  by  the  authority   of  the 
court,  to  inquire  into  die  truth  of  these  facts.     This  is  not 
like  an  ejectment,  or  an  action  for  money  had  and  received, 
where  conclu     ns  only  are  stated  in  the  declaration,  and  the 
premises  appear  in  evidence.     Every  thing  to  be   proved  it 
here  set  forth,  and  they  have  nothing  to  do  at  die  trial  with 
the  question,  whether  the  facts  as  alledged  in  the  declaration, 
are  or  are  not  sufficient  to  entitle  the  plaintiff  to  recover.     If 
that  had  been  intended  to  be  disputed,  it  might    have  been 
done  in  limine,  by  a  demurrer  to  the  declaration.      As  to  the 
evidence,  it  seems  to  me  that  the  custom  established  by  the 

decree 

[14]  If  the  jury  had  assessed  the  interlocutory    and     final     judgments 

damages  conditionally  at  the  trial,  as  would  have  been  pronounced*  vnoygaf*, 

they  might,  and  as  was  done  in  Sco-  or  an  interval  of  four  days  left   be* 

kutica'$  Cast,  Plaxod.  410.  Qti.  if  the  tween  them. 
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decree  in  the  court  of  Exchequer  is  die  same,  in  substance,       1 779. 
with  that  on  which  this  action  is  brought    It  is  admitted  on       o-y*— » 
the  record  that  the  mills  are  the  same,  and  that  the  defendant        Coet 
is  tenant  id  the  manor.— (His  Lordship  then  stated  all  the  ma*       against 
ferial  part  of  the  evidence)*— *To  this  evidence  the  defendant   Birkbjkcc 
has  demurred,  and  the  only  question  is,  whether,  if  the  jury 
believed  the  evidence,  k  is  competent  to  maintain  the  issue. 
A*  to  that  question*  there  is  no  doubt  but  the  proceedings  in 
the  Exchequer j  are  evidence  to  prove  die  custom,  and  that 
the  parol  testimony  of  Armitstead  is  evidence  to  shew  that 
the  defendant  used  flour  not  ground  at  the  plaintiff's  mills* 
The  demurrer  seems  to  be  founded  on  a  mistake  concerning 
the  nature  of  this  proceeding.    It  was  argued  as  if  it  had 
feen  a  demurrer  to  the  declaration,  or  a  motion  in  arrest  of     [  22*  ) 
judgment,  on  die  objection  that  the  custom  could  not  be  sup- 
ported in  law  beyond  the  case  of  corn  in  a  grindable  state, 
tod  could  not  extend  to  flour  imported  or  given  to  inhabitants, 
and  ground  before  it  came  to  their  possession.    But  that  is 
not  uow  before  the  court;  nor  was  it  under  the  cognizance  of 
thejury.    Nothing  can  be  stronger  to  shew  this,  than  die  judg- 
ment which  we  must  give,  viz.  "  That  the  evidence  was  «*$• 
"  cient  to  maintain  the  issue."    This  will  not  be  final.    The 
consequence  will  be  die  same  as  if  a  verdict  had  been  given 
for  the  plaintiff.     But  there  is  one  defect  which  would  not  have 
heen,  if  there  bad  been  a  verdict,  namely  that  no  damages  have 
heeo  assessed,  and  therefore  there  must  be  a  writ  of  inquiry. 
After  that,  the  defendant  may  take  advantage  of  any  objection 
to  the  declaration,  by  moving  in  arrest  of  judgment,  or  bring- 
ing a  writ  of  error.    We  are  all  of  opinion  that  the  evidence 
*as  sufficient. 

A  writ  of  inquiry  having  afterwards  been  executed,  and 
damages  taken  only  on  ihejifth  count,  ChamBre,  in  Master 
Term,  19  Q.  3.  (Saturday  the  24th  of  April,)  obtained  a 
trie  to  shew  cause,  why  die  judgment  should  not  be  arrested, 
«d  that  rale  cairie  on  to  be  signed  in  this  p/esent  term, 
{Thurtday,  the  10th  of  June,)  by  the  Solicitor  f  meral,  Lee, 
*od  Wood,  for  the  plaintiff,  and  Dunning,  Davenport,  and 
Gfoaiftrv,  for  the  defendant. 

For  the  defendant,  the  former  objections  to  the  validity  of 
the  custom,  tn  the  extent  contended  for  by  the  plaintiff  were 
itpeated;  and  it  was  also  urged,  that  the  words  in  which  th# 
custom  was  stated,  meant  only,  that  all  the  corn  which  the 
inhabitants,  Sfe.  should  use  ground,  and  which  should  be 
grosmd  within  the  manor,  must  be  ground  at  the  plaintiff's 
milk  That  they  would  fairly  admit  of  that  construction  j 
tnd,  if  that  was  their  meaning,  the  defendant  could  not  Ijc) 
charged  with  a  direct  breach;  and  no  fraudulent  evasion  was 
bid,  for  the  formal  words  "  fraudulently,  fa"  were  not  a 
efficient  allegation  of  an  evasion.  A  great  deal  was  also 
••id  on  the  effect  of  the  evidence,  and  on  the  consequence  of  a 

R  %  judgment 
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1 779.  judgment  over-ruling  a  demurrer  to  evidence ;  but  what  mi 
n^v^/  urged  on  those  heads  was  contrary  to  the  explanation  solemnly 
Cort  given  by  the  court  of  the  effect  of  such  demurrer,  in  the  case 
against  of  Cocksedge  v.  Fanshaw  (o)„ 
.  Birkbeck.  The  court  took  time  to  consider,  and  now  Lord  Mans* 
[  225  ]       field  delivered  their  opinion,  to  the  following  effect. 

Lord  Mansfield,— When  we  heard  this  argued,  a 
doubt  arose  on  the  extent  of  the  custom,  whether  it  goes 
only  to  corn  growing  in  die  manor,  and  ground  there,  or  to 
all  ground  corn  wherever  it  may  grow,  which  is  consumed 
within  the  manor.  But  it  appears  from  the  answers  in 
the  suit  in  the  Exchequer,  (which,  his  Lordship  read,)  that 
the  defendants  then  insisted  on  the  restrained  sense,  and 
that  they  were  not  bound  to  grind  corn  which  grew  oat 
of  the  manor  of  Settle  mills;  and  the  decree  established  the 
custom  to  the  extent  now  insisted  upon,  aiid  proves  it  to  be 
reasonable. 

The  rule  discharged. 


(o)  Supra,  E.  19  Geo.  3.  p.  119. 
131  to  134.  The  argument  and  deci- 
sion on  the  demurrer  in  this  case  were 
prior  to  those  in  Cocksedge  v.  Fan- 
show,  but  the  ultimate  determination 


of  the  present  case  was  posterior; 
and  I  have,  as  in  other  instances, 
thrown  together  the  account  of  all 
the  proceedings  in  court  upon  it. 


The  King  against  the  Inhabitants  of  St.  John's, 
Southwark. 


A  person  who 
lias  actually  paid, 
but  was  not  rated 
to  the  land  tax, 
does  not  gain  a 
settlement. 


T>Y  an  order  of  two  Justices,  the  pauper,  (who  was  the 
-*-*  widow  of  one  Daniel  Turner^  and  her  three  children, 
were  removed  from  Mitcham  to  St.  John's,  Southwark,  and 
on  an  appeal,  the  order  was  confirmed  by  the  court  of  Quarter 
Sessions,  subject  to  the  opinion  of  this  court,  on  the  follow- 
ing facts.  "  The  name  of  the  husband  was  inserted  in  the 
"  land-tax  rate  within  the  parish  of  Mitcham,  in  the.  fed- 
"  lowing  manneri 


|    Rent. 

Landlords 
rated* 

For  what 

In  whose* 
occupation. 

Sums 
assessed. 

£5  0  0 

Oxtoby. 

House. 

Dante/ 
Turner. 

s.    rf. 

0  10  10 

u  The 
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"  The  pauper's  husband  occupied  the  house  of  which  he 
"  is  described  as  occupier,  and  paid  the  rate  for  several 
u  years.  The  rate  throughout  was  in  the  same  form.  The 
"  land-tax,  by  agreement  with  the  landlord,  was  deducted 
u  from  the  rent." 

The  case  came  on  to  be  argued  this  day,  when  the  court 
confirmed  the  order  of  sessions,  on  the  authority  of  Rex  v. 
Canhalton  (/>). 

Rous,  in  support  of  the  order, — Mingay  on  the  other 
«de[f65]. 


The  Kino 
against 

St.  John's. 
[  226  ] 


(/>)  E.  15  Geo.  3.  Burn  SettL  Ca. 
Ko.  252. 

[t  fo]  The  following  case  has  been 
since  determined. 


The  Kin©  v.   the  Inhabitants  of 
Mitcham,  B.  R.  E.  23  Geo.  3. 

*  John  Heard,  his  wile,  and  children, 
were  removed  by  an  order  of  two 
Justices,  from  Mitcham  to  Mortdon. 
On  an  appeal,  the  order  was  quashed, 
and  a  special  case  made,  which  set 
forth,  that  Heard  inhabited  for  several 
years,  a  house  at  Moredon,  which  he 


rented  of  a  Mr.  G assort,  (also  an  in* 
habitant  of  Moredon,)  at  the  yearly 
rent  of  £5,  clear  of  all  taxes,  parlia- 
mentary and  parochial.  That,  while 
he  so  held  and  occupied  the  same,  an 
assessment  was  made  on  the  parish  of 
Moredon,  for  the  land-tax,  the  title  of 
which  was  as  follows :  "  Su  rrey,  &c. 
"  an  assessment  on  the  inhabitants  of 
"  the  parish  of  Moredon,  for  raising 
"  a  sum  by  a  land-tax  for  the  service 
"  of  the  year  17/—"  That  the 
following  was  the  form  of  the  assess- 
ment, as  far  as  it  respected  the 
pauper. 


Rent. 

Landlords  names. 

Tenants  names. 

£5. 

Mr.  Gasson. 

John  Heard. 

9.       d. 

0    9    9i 

That  Heard  paid  the  said  9s.  9{d. 
to  the  collector  who  demanded   the 


Mingay,  in  support  of  the  order  of 
sessions,  contended,  that  the  land-tax 
is  a  landlord's  tax.  The  agreement, 
by  which  the  tenant  was  to  pay  all 
taxes,  makes  no  difference,  for  a  pri- 
vate agreement  cannot  affect  the 
parish.  The  payment  by  the  tenant 
is  a  payment  by  the  landlord.    The 


rate  is  made  oninhabitants.  The  case 
states,  that  the  landlord  was  an  in- 
habitant. His  name  could  be  in- 
serted for  no  other  purpose  but  to 
rate  him.  The  reason  for  insetting 
the  tenant's  name  is  to  direct  the  col- 
lector, for,  though  the  tax  is  im- 
posed on  the  landlord,  it  is  to  be  col- 
lected from  the  tenant.  He  cited  Rex 
v.  CarshaHon* 
Palmer,  on  the  other  side,  insisted, 
R  3  that 


9se 
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The  King 


1779.        toat  tW*  case  was  very 
distinguishable      from 
Rex     y.     Carshaltou. 
against         There,  the  rate  was  on 
St  Johx's       inhabitants  and  land- 
holders, and  the  titles 
of  the  columns,   being 
formed  into  a  sentence,  signified,  that 
the  landlord  was  rated  for  a  tenement 
in  the  occupation  of  the  tenant.    The 
court  decided  against  the  settlement, 
in  that  case,  with  great  regret,     Here 
nobody  is  expressly  rated.    The  title 
states  the  assessment  to   be  on  inha- 
bitants.    As  to  the  inhabitancy  of  the 
landlord,  that  is  merely  accidental, 
and  it  cannot  be  supposed  that  all  the 
landlords  in  the  rate  are  inhabitants. 
It  is  not  true,  that  the  land-tax  is  pro* 
perly  a  rate  on  the    landlord.       A 
rate  is  no  more  than  a  designation  of 
the  person,  who  is  the  object  of  the 
authority  of  the  assessors,  and  is  to 
be  called  upon  for  the  payment.    The 
intention  is,  not   to  rate  the  persons 
who   are  eventually   liable,   but  the 
visible  holder  of  the  land.     This  is 
evident  from  the  words  of  the  land- 
tax  act,  viz.     "  Persons  having  or 
holding  any  such  manors,  &c."  (a). 
The  grantee  of  a  rent-charge  is  liable 
to  the  tax,    but  is  never .  nominally 
rated,  nor  called  upon.     There  may 
be  twenty  people  interested  in  different 
ways,    in    the    same  land.       Every 
clause  in  the  act  favours  the  con- 
struction, that  the  tenant  is  the  per* 
son  meant  to  be  rated.      By  §  J  5.  the 
tenant  is  liable  to  be  dk- 
[  227  ]    trained   upon,    and  to  be 
committed    for    want    of 
distress.    By  §  1 6.  a  jurisdiction  is 
given  to  the  commissioners  to  settle 
disputes  between  landlords  and    te- 
nants,  the  preceding  clause   having 
empowered  the  tenant  to  deduct  out 
of  the  rent,  so  muck  of  the  tax  as  the 
landlord  ought  to  pay.     Therefore, 


he  does  nQt  necessarily,  pay  aft.  How 
much  he  ought  to  pay  depends  an  tht 
private  agreement  between  him  and 
his  tenant,  which  the  commissioner! 
have  power  to  inquire  into,  though 
the  assessors  have  not.  In  the  present 
case,  the  landlord  was  to  bear  no 
part  of  the  tax.  By  §  52.  which  im- 
posed a  double  tax  on  Papists,  the 
landlords  only  were  made  liable,  and 
the  tenants  discharged  by  expreu 
words.  The  principal  reason  for  in- 
serting the  landlord's  name  in  the  rate, 
seems  to  be,  to  afford  evidence  of  his 
right  to  vote  for  knights  of  the  shire ; 
and  for  that  purpose  only,  not  with 
any  view  to  the  assessment  or  col- 
lection of  the  tax;  a  form  is 
established  by  20  Geo.  S.  c.  17.  for 
land-tax  assessments,  in  which  there 
is  an  express  column  for  landlords. 

Lord  Mansfield. — The  question, 
is,  whether  the  landlord,  or  the  tenaBt, 
is  the  person  charged.  The  assess* 
ment  has  no  words  to  shew  which  of 
them  is  charged.  We  must  gather  it, 
therefore,  from  ojher  circumstances. 
In  the  first  place,  who  ought  to  be 
charged?  Certainly  the  occupier. 
The  landlord  is  not  known.  The  land 
itself,  in  the  hands  of  the  occupier, 
is  the  debtor  to  the  public.  What 
does  the  assessment  profess  to  do? 
To  rate  the  inhabitants;  that  is  the 
occupiers.  Of  whom  does  the  col- 
lector demand  the  rate,  and  who  pays 
it  ?  The  occupier.  The  circumstances 
supply  what  is  omitted  in  the  rate 
ita*& 

JVilles,  Justice,— This  rate  is  on. 
the  inhabitants  only,  and  not  like 
that  in  Rex  v.  Carskaiton. 

Butter,  Justice,— In  Re*  v.  Car- 
shalton,  the  court  went  upon  the  word 
"  rated,"  in,  the  landlord's  column. 
The  doubt,  here,  has  arisen  from  the 
Common  phrase,  that  the  land-tax  is  a 
landlord's  tax.    But  as  to  that,  Mr. 

Fairness 


(a)  4Gf*,3,.  c.2.  §  4. 
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Peknsr's  observation*  are  unanswer- 
able, it  is  not  a  landlord's  tax  with 
lesocct  to  the  public*  though  it  is, 
li  between  landlord  and  tenant.  Be- 
ades,  the  title  alone,  rn  this  case,  is 
decisive.  It  is  equivalent  to  saying, 
that  the  tenant  was  rated. 

The  order  of  Sessions  quashed,  and 
the  original  order  confirmed. 

Vide,  also,  Rex  v.  the  Inhabitants  of 
tkt  tsmshias  qf  Eudonr  Longsdon,  and 
Stsnley,  Jrf .  S4  Geo.  3.  and  Rex.  v. 
tie  Inhabitants  of  St.  Lawrence,  M. 
25  Geo.  3.  where  the  doctrine  in  the 
tbovecase  of  Rex.  v.  Mitcham  was 
toofaned.    But  in  Rex.  v.  the  Inha- 


1119. 

The  Knro 

against 
St.  John's* 


bitants  of  St.  Jama's, 
Bury  St.  Edmund's,  M. 
25  Geo.  3.  where  there 
was  a  column  of  pro- 
prietors, and  another 
of  occupiers,  in  the  as- 
sessment, and  it  was 
not  specified  which  was  rated,  and 
the  collector  having  demanded  the 
land-tax  of  the  tenant,  he  paid  it, 
but,  took  a  receipt  in  which  the  sum  paid 
was  described  to  be  "  so  much  assessed  on 
the  landlord"  the  court  held,  that  the 
tenant  did  not  gain  a  settlement.  03? 
Rex.  v.  the  Inhabitants  of  Folkestone,  M. 
30  Geo.  3.  3  Term  Rep.  505  [r]. 


Boats  against  Edwards. 


Saturday,  19th 
June, 


AN  a  rub  to  shew  cause,   why  the  interlocutory  iudg-  A  defendant  u 
v  meiit,  which  had  been  signed  for  the  plaintiff,  should  SJf^^JJ^. 
M  be  set  aside  for  irregularity,  it  appeared,  that  the  de-  gmai,  and? he 
feodant  had  craved  oyer  of  the  original,  which  the  plaintiff  ^^.J^ tbc 
bad  taken  no  notice  of,  but  had  signed  judgment  for  want  of  pt^cd  ^thout 

S  plea.  taking  any  notica 

Lord  Mansfield  desired  the  bar  to  take  notice,  that  °  lU 
die  practice,  for  defendants  to  pray  oyer  of  the  original, 
which  is  so  much  used  for  delay,  is  not  warranted  by  any  rule 
or  principle  of  justice  [r  1].  That  it  is  incumbent  on  the  court      [  228  ] 
to  make   their  proceedings  as    little  dilatory,    oppressive, 

and 


[r]  In  this  case  the  Sessions  found 
is  a  fact  that  the  landlord  was  the 
person  intended  to  be  rated  in  the 
rate,  and  the  court  held  themselves 
bound  by  that  finding. 

By  35  G.  3.  c.  101.  .*.  4.  no  settle- 
ment is  now  to  be  gained  by  paying  pub- 
lic taxes,  on  account  or  in  respect  of 
my  tenement  of  less  than  ten  pounds 
yearly  value, 
[r  l]\nDcshons  v. Head,  7 East. 383. 

R 


where  a  plea  of  abatement  for  want  of 
addition  to  the  defendant  in  the  ori- 
ginal writ  was  quashed,  because  it 
had  been  pleaded  without  first  craving 
oyer,  the  court  declared  that  they 
would  abide  by  the  rule  established  in 
this  case,  not  to  grant  such  oyer  if 
craved;  though  the  consequence  is, 
that  no  such  plea  in  abatement  can  be 
pleaded.  See  also  Murray  v.  Hub- 
hart,  IBS??.  645. 
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1 779.  "Hi  expensive,  as  possible.  That  is  unnecessary  for  die 
i_  nr-1_f  defendant  to  see  the  original,  after  he  has  been  informed 
Boats  °f  ^e  cause  of  action  by  the  declaration.  That  the  court 
against  of  Common  Pleas  has  rejected  the  practice  (a) ;  and  that, 
Edwards,  from  henceforth,  plaintiffs  in  this  court  may  proceed,  as  if . 
such  demand  of  oyer  had  not  been  made. 

Dunning,  and  Cowper,  for  die  plaintiff. — The  Solicitor 
General  for  the  defendant. 

The  rule  discharged  [t  66]. 

(a)  Vide  Ford  v.  Burnkam,  C.  B.  [f  66]  Fide  Durrant  y.  Surecold,  fi. 
T.  11  ^  18  Geo.  2.  Barnes  4to.  edit.  R.  E.  24  Geo.  3.  &  Durrani  v.  Lam- 
340.  rence,  B.  R.  M.  25  Geo.  3. 


Monday,  21st 
Jane. 


If  tome  of  a 
bankrupt's  cre- 
ditors are  in- 
duced by  money 
to  sign  his  certi- 
ficate, though  he 
does  not  know  of 
it  at  the  time  of 
the  signing,  nor 
even  when  he 
makes  the  neces- 
sary affidavit  in 
order  to  obtain 
the  allowance  of 
the  certificate  by 
the  Chancellor, 
yet,  if  he  knows 
It  before  the 
actual  allowance, 
the  certificate- is 
void  [F]. 


Robson  against  Calze. 

nrHE    defendant  had  applied  to  the    court,    to  be  dis- 
-*-    charged  out  of  custody,  on  filing  common  bail,  upon 
an  affidavit,  that  he  became  a  bankrupt  after  the  debt  was 
contracted,  and  had  obtained  his  certificate.    Tliis  motion 
was  opposed,  on  the  ground  of  his  having  concealed  part 
of  his  effects,  and  that  the  certificate  was  obtained  by  fraud. 
The  court,  not  choosing  to  determine  upon  affidavits,   di- 
rected a  feigned  issue,  to  try,  "  whether  the  certificate  was 
"  obtained  unfairly  and  by  fraud iq)"    This  issue  was  tried 
at  the  Sittings* for  Middlesex,  before  Lord  Mansfield,  in 
this  term,  when  a  verdict  Was  found  for  the  plaintiff,   and  the 
case  was  this  day  argued  upon  a  rule  to  shew  cause,  why  there 
should  not  be  anew  trial. 

Bearcroft,  for  the  plaintiff. — The  Solicitor  General,  Dun- 
ning, and  Dayrell,  for  the  defendant. 

It  appeared  from  Lord  Mansfield's  report,  that,  when 
the  counsel  for  the  plaintiff  had  offered  to  call  witnesses, 
to  prove  that  the  defendant  had  concealed  effects  to  the  value 
of  «£10,  (r),  this  was  objected  to,   as  not  within  the  terms  of 

•«••■••••  *  the 


(y)  5  Geo.  2.  c.30.  §7- 


(r)  Ibid. 


[r]  l*  Hollands.  Palmer ylQ.S?  P. 
95.  the  same  point  was  ruled,  where 
there  was  no  privity  in  the  bankrupt, 
Eyre,  C  J.  saying  that  this  circum- 
stance made  no  distinction ;  and  that 
even  where  money  had  been  given  ma- 


liciously, for  the  purpose  of  vitiating 
the  certificate  (the  case  i>cre  put  by 
Ix>rd  Mansfield),  it  would  have  that 
effect ;  though  the  bankrupt  might  ob- 
tain another. 
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4e  issue;  bat  his  Lordship  thought  it  was,  and,  at  any  rate,       1779, 
aid  he  would  not  turn  the  plaintiff  round,  but,  if  die  jury      s^-J 
should  find  the  concealment,  would  order  that  to  be  indorsed     i^hso* 
on  the  Postea.    There  was,  however,  no  such  special  indorse-       against ' 
ment,  so  that  die  verdict  was  found  on  the  ground  of  fraud  in       Calze. 
obtaining  the  certificate ;  on  which  head  the  proof  was,  that 
notes  for  money  had  been  given  by  a  confidential  friend  of 
the  defendant,  who  had  managed  all  his  affairs,  to  two  of  the      £  229  ] 
creditors,  who  were  thereby  induced  to  sign  the  certificate  ; 
that  the  defendant  did  not  know  of  this,  at  the  time  when  he 
made  the  affidavit  directed  by  statute  5  Geo.  2.  c.  SO.  %  10.  by 
which  he  swore,  that,  "  the  certificate  and  consent  of  die 
"  creditors  thereunto  was  obtained  fairly  and  without  fraud  ;" 
that  this  affidavit  was  made  on  die  4th  of  September,  but  was 
not  laid  before  the  Chancellor  with  the  certificate,  for  his  al- 
lowance, till  November,  and  that,  before  thai  time,  the  de* 
fendant  had  been  informed  of  the  notes  having  been  given, 
and  for  what  purpose. 

For  the  defendant,  in  support  of  the  rule  for  a  new 
trail,  it  was  contended ;  1.  That  a  certificate  is  not  void,  al- 
though some  of  those  who  signed  may  have  received  money  to 
induce  diem  to  it,  provided  the  bankrupt  himself  was  not  privy 
to  the  giving  of  the  money ;  2.  That  the  words  "  obtained  by 
"fraud"  in  the  act  of  parliament,  apply  to  die  signing  by 
the  creditors,  not  to  the  allowance  by  the  Chancellor. 

Lord  Mansfield* — I  am  clearly  of  opinion,  that  the 
words  of  the  issue  took  in  the  whole  question,  and  were  so 
intended  by  die  court;  for,  where  there  is  a  concealment,  the 
certificate  is  not  fairly  obtained.  The  question  now  is, 
Whether  the  certificate  obtained  by  means  of  notes  given  to 
wme  of  the  creditors  is  fair,  and  such  as  the  defendant  may 
avail  himself  of?  If  there  were  creditors  enough  who  would 
sign  the  certificate,  and  an  enemy  of  the  bankrupt  were  to 
give  money  to  one  of  the  creditors  to  induce  him  to  sign,  for 
die  mere  purpose  of  preventing  the  bankrupt  from  receiving 
any  benefit  from  the  certificate,  this  would  be  a  fraud  on  the 
bankrupt,  and  should  not  hurt  him.  But  the  reasoning  on 
the  part  of  the  defendant  arises  from  not  attending  to  a  dis- 
tinction, viz.  that  although  a  third  person  shall  not  he  punished 
for  the  fraud  of  another,  he  shall  not  avail  himself  of  it. 
There  is  no  case  in  the  law  where  that  can  be  done.  In  the 
case  of  simony,  the  presentation  is  void,  though  the  money 
has  been  given  without  the  privity  of  the  presentee.  In  like 
manner  all  securities  obtained  by  fraud  are  void.  There  is  no 
way  of  compelling  the  creditors  to  sign  the  certificate.  They 
are  all  left  at  liberty,  and  ought  to  be  upon  *par;  and  if 
some  are  induced  to  sign  it,  because  others  have  whom  they 
suppose  to  be  upon  a  par  with  themselves,  but  who  in  fact, 

have 
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1770       faatebcflii  paid,  this  is  a  grots  fraud  upcft  than.    So  the 

~Vt      matter  would  stand  if    there  had  been  no  privity  in  the 

j>^£^      bankrupt ;  but  there  is  strong  evidence  that  *  he  knew  of  the 

against      Ik0tes  **"*  given  before  the  allowance  of  die  certificate, 

Calze.       wbich  in  my  opinion,  is  not  complete  till  it  is  alhwetf.    If 

•  r  230*  i    the  fact  had  come  to  the  knowledge  of  any  of  the  creditors, 

and  had  "bees  stated  by  them  to  the  Chancellor,  before  die 

allowance  of  the  certificate,  he  could  not  have  allowed  it. 

However,  I  put  the  case  on  the  broad  ground  that  a  certificate 

is  void,  if  obtained  by  fraud,  though  without  the  knowledge 

of  the  bankrupt* 

Willes,  Justice,— Perhaps  it  may  be  difficult  to  lay 
down  a  general  rule,  how  far  the  certificate  of  a  bankrupt 
may  be  affected  by  the  act  of  a  friend ;  and  therefore  I  shall 
give  no  opinion  on  the  first  point,  although  I  am  inclined 
to  think,  that,  in  this  case,  the  certificate  would  have  been 
void,  if  the  defendant  had  not  known  of  the  notes  having 
been  given.  But  on  die  second  ground,  it  was  certainly  a 
fraud  in  the  bankrupt  to  permit  his  affidavit  to  be  read  at  the 
time  when  the  certificate  was  allowed  ;  for  though  it  might  be 
true  when  sworn,  it  certainly  was  not  true  then ;  and  therefore* 
I  am  clear  that  the  certificate  is  void. 

Ash  h  uk  st,  Justice, — It  seems  to  me,  that  the  inter- 
ference of  a  friend,  though  without  the  knowledge  of  the 
bankrupt,  is  sufficient  to  invalidate  the  certificate,  because  the 
test  which  the  legislature  requires,  is  the  unbiassed  approba- 
tion of  the  creditors.  I  should  be  clear  on  this  ground  alone, 
but  there  is  another  in  this  case. 

Bulls*,  Justice, — I  shall  found  my  opinion  solely  on 
the  act  of  5  Geo*  2.  which  makes  it  unlawful  for  third 
persons,  as  well  as  for  the  bankrupt,  to  give  money  to  in- 
.  duce  creditors  to  sign  the  certificate  (s).  If  money  is  given 
in  order  to  deprive  the  bankrupt  of  the  effect  of  his  certificate, 
where  there  are  creditors  sufficient  in  number  and  value, 
without  those  who  are  paid  to  sign  it,  the  bankrupt  ahaU  not 
be  hurt  by  this  fraud  upon  him ;  but,  if  die  necessary  num- 
ber and  value  is  completed  by  persons  who  are  induced  to 
sign  by  money,  that,  though  without  die  privity  of  the 
bankrupt  is  a  fraud  on  the  creditors  at  large,  and  shall  not 
have  die  intended  effect.  A  certificate  is  a  bar  against  all 
creditors,  whether  they  have  signed  or  not,  but  they  shall 
not  be  deprived  of  thesr  remedy  against  the  bankrupt,  unless 
it  is  obtained  agreeably  to  the  directions  of  the  statute.  This 
is  no  hardship  on  the  bankrupt.  The  certificate  would  not 
have  existed,  if  it  had  not  been  obtained  by  means  which  the 
legislature  has  reprobated    The  bankrupt  shall  not  derive  a 

benefit 

(«)  5  Gro.  2.  c.  30.  $  11. 
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benefit  from  acts  of  others  which  die  law  has  declared  to  be  il- 
legal and  void. 

The  nde  discharged  [f  67].  Robsojt 


Itfiy]  Vide,  infra,  695.  Note  [3]. 


against 
Calze. 


Armistead  against  Philpot. 

r\S  Wednesday,  June  the  16th,  Kir  by  moved  for  a  rule, 
^  to  shew  cause,  why  the  sheriff  of  Middlesex  should 
not  retain  in  his  hands,  for  the  use  of  the  plaintiff,  a  sum 
of  money  which  he  had  levied  for  the  present  defendant, 
in  another  action,  in  which  he  was  plaintiff.  The  ground 
of  the  motion  wa*,  that  the  plaintiff  had  not  been  able  to 
fcvy  on  the  effects  of  the  defendant,  to  the  amount  of  his 
demand. 

The  court,  and  bar,  agreed,  that  this  motion  was  of  the  first 
impression,  and  Lord  Mansfield  said,  he  believed  there  were 
old  cases  where  it  bad  been  held,  that  the  sheriff  could  not 
take  money  in  execution,  even  though  found  in  the  defendant's 
scnitore,  and  that  a  quaint  reason  was  given  for  it,  viz.  that 
money  could  not  be  sold.  However  the  rule  was  granted,  and* 
this  day,  Bower  having  informed  the  court  that  he  was  in- 
structed to  oppose  it  only  so  far^  as  that  the  attorney's  bill* 
in  the  cause  in  which  the  money  had  been  levied,  should  be 
paid  in  the  first  place,  it  was  made  absolute  with  that  qua- 
lification [f]. 


Tnetday,  £&i 
Jane. 

If  a  plaintiff  c»»- 
not  fed  mfndeot 
effects  of  the  de- 
fendant to  tatiify 
hit  judgment, 
the  court  will 
order  the  sheriff 
to  attain,  forth* 
use  of  theplni*- 
tiff,  menejr 
which  he  has 
levied  m  an- 
other action,  at 
the  suit  of  the 
defendant. 


[r]  In  Fieldkouse  v.  Croft,  4  East, 
510.  where  the  motion  was  for  the  she- 
riff to  pay  over  money,  left  in  his  hands 
ts  the  surplus  of  a  former  execution 
against  the  defendant's  goods  in  ano- 
ther action,  the  rule  was  refused,  for 
reasons  contrary  to  the  doctrine  of 
Lord  Mausfikld  in  the  present  case. 
The  court  holding  that  the  plaintiff 
ought  not  to  have  execution  of  money 
of  defendant  in  the  hands  of  a  third 
person .  and  that  it  was  contrary  to 
the  sheriff's  duty  to  have  retained  the 


surplus.  In  two  subsequent  cases, 
Willows  v.  Ball,  2  N.  R.  37o\  where 
the  money  in  the  sheriff's  hands  was 
the  amount  of  damages  recovered  by 
defendant  against  himself  (the  sheriff) 
in  another  action,  and  in  Knight  v. 
Criddle,  9  East,  48.  where  the  motion 
was  exactly  similar  to  that  in  the 
present  case,  the  court  refused  to 
compel  the  sheriff  to  retain  and  pay 
over ;  and  it  was  observed,  in  answer 
to  the  authority  of  the  present  case» 
that  it  passed  here  by  content. 
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Wednesday^  MlLLES    against  FLETCHER. 

Aihipandgoodi  HPH1S   was  an  action  on  a  policy  of  insurance,  on  the 

£?J5^S!  if  shiP  the  HoP? »  and  her    freieht  fr001  Montserrat  to 

the  ship  is  taken  London.  The  plaintiff  went  for  a  total  loss.  The  defend- 
wdSTSe^'  ant  insisted  that  he  was  only  entitled  to  recover  for  an 
capture  the  cap-  average  loss.  The  jury  found  a  verdict  for  a  total  loss,  and, 
forth? tenefit'lrf  uP°n  a  mo^on  f°r  a  »«w  trifld,  the  facts  of  the  case  appeared 
his  employers,  to  be  as  follows :— The  ship,  when  proceeding  on  her  voyage, 
and  «e  ohi£nd  was  caPtured  on  *he  fi3d  of  May,  by  two  American  privateers, 
thereby  puts  an  who  took  the  captain,  and  all  the  crew,  and  part  of  the  cargo 
end  to  the  (which  consisted  of  sugars)  out  of  her.  The  rigging  was  also  taken 

•t^yage,  the  in-  e,  r  B       '  ,  ,  /©•  ^   «    •    .       %t 

mred  thaii  re-  away.  She  was  afterwards  retaken,  and  carried  into  New- 
^Tim  f0r*  York,  where  the  captain  arrived  on  the  23d  of  June,  and 
U[  232  1  feeing  possession  of  her,  found  that  part  of  what  had  been 
left  of  the  cargo  was  washed  over-board,  that  57  hogsheads 
of  what  remained  was  damaged,  and  that  the  ship  was  leaky, 
and  in  such  a  state  that  she  could  not  be  repaired  without  un- 
loading her  entirely.  The  owners  had  no  'store-houses  at 
New- York,  where  the  sugars  could  have  been  put  while  the 
ship  was  repairing,  nor  any  agent  there  to  advise  or  direct 
the  captain.  No  sailors  were  to  be  had.  The  only  method 
he  had  of  paying  the  salvage,  which  amounted  to  the  value  of 
40  hogsheads  of  sugar,  was  by  sale  of  part  of  the  cargo,  or 
the  ship.  The  captain  did  not  know  of  the  insurance.  If  he 
had  repaired  the  ship,  his  expences  would  have  exceeded  the 
freight  by  more  than  «£l00.  There  was  an  embargo  on  all 
vessels  at  New-York  till  the  27th  of  December,  and,  by  die 
destination  of  his  ship,  she  was  to  have  arrived  ?X  London  in 
July.  Under  these  circumstances,  he  consulted  with  his 
friedtis  at  New  York,  and  resolved  upon  their  opinion,  and 
his  own,  to  sell  the  ship  and  cargo,  as  the  most  prudent  step 
for  the  interest  of  his  employers.  The  cargo  was  accord- 
ingly sold  and  paid  for.  The  ship  was  also  contracted  for, 
but  the  person  who  had  agreed  to  buy  her  ran  away,  and  the 
captain  left  her  in  a  creek  near  New-York,  and  returned  to 
England,  where  he  arrived  in  the  February  following,  and 
gave  the  plaintiff  notice  of  what  had  been  done,  which  was 
the  first  information  he  received  of  it,  and  the  plaintiff  imme- 
diately claimed  as  for  a  total  loss  from  the  underwriters,  and 
offered  to  abandon. 

Lord  Mansfield  told  the  jury,  that,  if  they  were  satis- 
fied the  captain  had  done  what  was  best  for  the  benefit  of  all 
concerned,  they  must  find  as  for  a  total  loss. 

The 
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He  Solicitor  General  shewed  cause,  and  was  to  have      1770 
ken  followed   by  Dunning,    and  Davenport,   but  Lord  " 

Mansfield  stopped  them. — Lee,  and  Baldwin,  for  the     ^TY^i 
plaintiff.  ^Ln^ 

Lord  Mansfield,— The  great  object  in  every  branch  of  Fletcher. 
the  law,  but  especially  in  mercantile  law,  is  certainty,  and  that 
the  grounds  of  decision  should  be  precisely  known.  I  took 
great  pains  in  delivering  die  opinion  of  the  court  in  the  cases 
of  Goss  v.  Withers  (t),  and  Hamilton  v.  Mendes  («).  1 
read  both  those  cases  over  last  night,  and  I  think  that 
from  them,  the  whole  law  between  insurers  and  insured  as 
to  the  consequences  of  capture  and  recapture  may  be  col- 
lected. Whenever  a  question  of  law  arises  at  nisi  print,  I 
propose  a  case,  or  grant  one  when  asked  for  by  the  counsel, 
«kJ  1  avoid  as  much  as  possible  blending  fact  and  law  to-, 
gether,  having  seen  the  inconvenience  of  it  in  Poole  v. 
Fitzgerald  (v).  But,  011  the  trial  of  this  cause,  it  did  not  r  353  ] 
appear  to  me,  that  there  was  any  question  of  law,  and  no  * 

case  was  asked  for.  It  was  impossible  to  ask  for  one,  till 
die  facts  were  ascertained,  and,  when  they  were,  it  would 
have  been  impossible  to  state  them  in  any  way  which  could 
have  left  a  doubt  on  the  law.  It  was  not  contended,  that 
a  capture  necessarily  amounts  to  a  total  loss  as  between  in- 
surer and  insured ;  nor,  on  the  other  hand,  that  on  a  cap- 
ture and' recapture,  there  may  not  be  a  total  loss,  though 
there  remain  some  material  tangible  part  of  the  ship  and 
cargo.  Neither  was  it  contended,  that  the  captain  has  an 
arbitrary  power  by  his  act,  to  make  the  loss  either  partial 
or  total,  as  he  pleases.  A  great  deal  has  been  said  about 
what  the  Admiralty  could  or  would  have  done  in  such  a 
case,  in  order  to  pay  the  salvage*  As  to  that,  if  no  owner 
appeared,  they  would  condemn  the  whole ;  but  if  they  saw 
from  the  ship's  papers,  that  there  was  one,  they  would  not. 
If  there  were  different  claimants  of  the  ship  and  cargo,  they 
would  leave  it  to  them  to  say  what  part  should  be  sold,  and,  if 
they  differed  in  opinion,  would  order  the  sale  of  such  part 
as  would  be  attended  with  the  smallest  loss.  But  all  that 
is  foreign  to  the  present  question,  which  is  singly  this,  whether 
the  consequences  of  the  capture  were  such  as,  notwithstand- 
ing the  recapture,  occasioned  a  total  obstruction  of  the 
voyage,  or  only  a  partial  stoppage,  as  in  the  case  of  Hamil- 
ton v.  Mendes.  In  that  case,  and  in  Goss  v.  Withers,  great 
stress  was  laid  on  the  situation  of  the  ship  and  cargo,  at  the  time 
when  the  insured  had  notice,  at  the  time  of  the  offer  to  abandon, 
and  at  the  time  of  the  action  brought.  No  cases  say,  that 
the  bare  existence  of  the  hulk  of  the  ship  prevents  the  loss 

being 

(fi  M.  32  Geo.  2.  2  Burr.  683.  (v)  E.  23  Geo.  2.  cited  in  Goss  v. 

(*)  T.  1   Geo.    3.    2   Burr.  1198.     Withers. 
since  reported,  X  Blacht.276. 
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1779.  being  total.  In  Hamilton  v.  Mendes  it  is  had  down  [r  1], 
v^v^/  that  "  if  the  voyage  is  lost,  or  not  worth  pursuing,  if  die 
Mules  "  salvage  is  high)  if  further  eapeace  is  necessary,  if  the  in- 
against  "  surer  will  not  at  all  events  undertake  to  pay  that  ^xpence, 
Fletcher.  "  tfc.  the  insured  may  abandon,  notwithstanding  a  recapture/ 
Here,  at  the  time  of  the  capture,  there  were  no  hopes  of  a 
recovery ;  no  friend's  ship  in  sight ;  no  means  of  resistance; 
all  the  crew  was  taken  out,  and  part  of  the  cargo;  and  the 
rigging  also  taken  away.  Afterwards  the  ship  was  retaken, 
and  brought  into  New-York.  When  she  was  brought  there, 
it  still  continued  a  total  loss.  Neither  the  insured,  nor  the  in* 
[  234  ]  surers,  had  any  agent  in  the  place.  The  court  of  Admiralty 
must  have  proceeded  secundum  aquwn  #  bonum,  and  might 
have  sold  her  for  the  benefit  of  those  concerned:  When  the 
insured  first  had  notice,  and  offered  to  abandon  (which  was 
when  the  captain  came  to  England),  and  when  the  action  was 
brought,  it  was  still  a  total  loss.  The  voyage  was  abandoned, 
the  cargo  sold,  and  the  ship  left  to  be  sold.  The  only  answer 
the  defendant  makes,  or  can  make  to  this  is,  that  die  loss  was 
total  indeed,  but  that  the  captain  made  it  so  by  his  improper 
conduct,  for  that  on  his  taking  possession  of  the  ship  the 
loss  became  partial,  and  that  he  ought  to  have  pursued  the 
voyage.  But  is  this  defence  true  in  fact  ?  The  captain,  when 
he  came  to  NeohYork,  had  no  express  order,  but  he  had  an 
implied  authority  from  both  sides,  to  do  what  was  right  and 
fit  to  be  done  [f  2],  as  none  of  them  had  agents  in  the  place ; 
and  whatever  it  was  right  for  him  to  have  done,  if  it  bad  been 
his  own  ship  and  cargo,  the  under-writer  must  answer  for  the 
consequences  of,  because  this  is  within  his  contract  of  in- 
demnity. Suppose  there  had  been  no  insurance,  what  ought 
the  captain  to  have  done  ?  1.  As  to  the  cargo ;  according  to 
the  course  of  the  voyage,  the  ship  should  have  arrived  at 

London, 


|  f  1]    These  principles  were  cited  [f  2]  In  Reid  v.  Darby,    10  Ea*t% 

and  confirmed  by  the  court  in  Hadkin-  152.  this  case  was  cited  by  Lawrence, 

ton  v.  Robinson,  3  B.  %  P.  388  ;  but  J.  for  the  point  here  stated.     In  that 

held  not  applicable  to  that  case,  in  case  it  was  decided  that  the  captain 

which  the  captain,  learning  that  if  he  has  no  discretionary  authority  so  sell, 

entered  the  port  of  his  destination,  the  as  against  the  owners,  even  under  a. 

ship  would  be  lost  by   confiscation,  decree  ofa  vice-admiralty  court  for  sale 

avoided  the  port,  and  sold  the  cargo  ;  of  a  ship  reported  upon  a  survey  to  be 

and  the  court  were  of  opinion  that  the  unseaworthy.  The  distinction  between 

loss  was  not  occasioned  by  a  peril  in-  that  case  and  the  present  appears  to  be, 

sured  against  not  coming  within  the  that  here  "  the  sale  was  ratified  by  the 

description  of  a  restraint  of  princes.  "  owners,  and  being  bond  fidty  was 

"  held  to  bind  the  underwriters." 


1779. 

MlLLES 

against 

FuTCHKB, 
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London  m  Jiffy  [f  S].    On  the  capture,  part  had  been  taken 
oat,  some  was  washed  over-board,  57  hogsheads  damaged, 
and  the  whole,  from  die  leakinessof  the  vessel,  ina  perishable 
state.    There  were  no  store-houses,  nor  could  the  ship  pro- 
ceed in.  the  state  she  was  in.  The  crew  was  gone,  and  an  em- 
bargo tiid  on  tQl  December.  What,  shall  a  cargo  which  was  in- 
tended to  arrive  at  London  in  July,  be  kept  in  a  perishable  state 
at  New  York,  m  a  leaky  vessel,  till  December?  £,  As  to  the  ship ; 
it  was  certainly  better  to  sell  her,  than  bring  her  to  London. 
There  was  no  crew  belonging  to  her,  and  she  had  no  cargo. 
Even  if  all  the  cargo  had  been  left,  the  expence  of  repairs 
would  have  exceeded  the  freight.    If  she  had  been  brought 
home  the  expence  of  bringing  her  might  have  been  more  than, 
what  she  would  have  sold  for  in  London.     It  has  been  said, 
that  the  damage  would  not  have  fallen  on  the  underwriters ; 
but  the  argument  drawn  from  thence  is  a  fallacy,  for  that 
circumstance  goes  to  determine  it  to  be  the  interest  of  the 
insured   to   abandon  the  voyage.    The  point  is,   what  did 
the  owner  suffer  by  the  capture,  and  it  appears  that  he  suf- 
fered so  much,  that  it  was  not  worth  while  to  pursue  the 
voyage.    The  whole  voyage  was  lost.    As  the  captain  did 
not  know  of  the  insurance,  he  had  no  temptation  to  give  die 
turn  of  the  scale  to  one  side  or  the  other.       1  left  it  to 
die  jury  to  determine,  whether  what  the  captain  had  done, 
was  for  the  benefit  of  the  concerned.     If  they  had  found 
that  it  was  in  words,  where  would  have  been  the  question  of      [  235  J 
law  ? 

The  rule  discharged  [f  68]. 


ft  68]  Vide  Batilic  v.  Mod  ig  Hani,     Term  Rep.  187.    Mitchell*.  Edit,  B. 
B.  R  H.  25  Geo.  3.     <3>  Cazalet  v.     R.  H.  9J  Geo.  3.  1  Term  Rep.  608. 
St.  Barbe,  B.  R.  E.  26  Geo.  3.     1 


[p3]  In  Park  on  Insurance,  p.  156. 
the  accuracy  of  this  report  is  con- 
firmed, as  contra-distinguished  from 
another  report  by  the  name  of  Milks 
v.  HbyUy,  published  in  Weskett  on 
Insurance,  p.  4.  in  which  most  of  the 


following  facts  as  to  the  state  of  the 
ship  and  cargo  are  omitted ;  facts  which 
the  learned  author  observes,  wens 
very  material  to  the  decision  of  the 
cause. 
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wej**uy.23d      Fisher,  qui  tarn,  &c.  against  Beasley. 

If  *  tum  of  npHIS  was  an  action  of  debt  on  the  statute  of  Queen 
•^nV^.  L  4nne  (w),  for  taking  more  than  at  the  rate  of  five  per 
menttopay  cent,  by  the  year,  for  the  loan  of  money.  The  case  was 
JE&^S&i  this:  P1*  GrindaU  had  borrowed  ,£100  of  the  defendant, 
over  and  above  for  which  he  had  given  him  a  bond  conditioned  for  the  pay- 
ing u^i-**  ment  of  ***  principal  and  interest,  at  the  rate  of  £b  per 
vanced,  Mich  cent,  at  the  end  of  six  months.  He  also  paid  two  guineas  to 
Kd?  ending  to  defendant,  as  a  premium,  at  the  time  when  the  money 
the  legal  interest,  was  advanced.  At  the  end  of  the  six  months  the  capital  was 
th^!c^t»yKU  repaid,  and«£2  10s.  for  interest.    The  action  was  brought 

void,  out  tne  Ft  •   *  *.i  #•     i  •     i  *    •  ^ 

penalty  is  not  within  a  year  after  the  payment  of  the  capital  and  interest, 
incurred  but  more  than  a  year  after  the  two  guineas  were  paid,  and 

till  more  than  -  ,  «\        x        .  ~r  °  A     -      \  .   , J        M 

legal  interest  i.  the  money  advanced.  Lord  Mansfield,  at  the  trial,  was 
actaaUy  received  0f  opinion,  that  the  usury  was  complete,  and  the  penalty 
*  incurred,  when  tlie  premium  was  paid,  and  therefore  non- 

suited the  plaintiff  [15]. 

On  Tuesday,  the  8th  of  June,  Wood  obtained  a  rule  to 
shew  cause,  why  the  nonsuit  should  not  be  set  aside,  and  a 
new  trial  granted ;  and,  on  Tuesday  the  15th  of  June,  the 
case  was  argued,  by  Bear  croft,  maJVood,  for  the  plaintiff, 
and  the  Solicitor  General,  Dunning,  and  Morgan,  for  the 
defendant. 

For  the  defendant,  it  was   contended,   that  the   offence 
was  committed  at  the  time  when  the  two  guineas  were  re- 
ceived, 

(w)  12  Ann.  st.  2.  c.  16.  to  be  made  (except  the  statute  of  tillage) 

[15]  By  st.  31  Eliz.  c.  5.  §.  5.  all  qui    shall  be  brought  within  one  year  after 
tarn  actions  upon  any  statute  .made  or    the  offence  committed. 


[f]  So  where  there  was  a  loan  of  fact  was  a  loan  of  only  £tSO.  Scur- 

£500  for  five  years,  and  the  borrower  ry  v.  Freeman,  2  B.  %  P.  381. 
returned  £50  to  the  lender,   after  the         Where  the  lender  received  a  premium 

execution   of  the  securities,  in   pur-  at  the  time  of  a  loan  for  a  year,  and 

suance  of  the  usurious  agreement  be-  afterwards  in  ^he  course  of  the  year 

tween  them,  and  paid  £25  per  annum  received  the  interest  then  due,  at  5  per 

to  the  end  of  the  live  years,  it  was  cent,  it  was  held  that  the  offence  if 

held  that  the  usury  was  not  completed  usury   was    then   complete,    without 

by  the  return  of  the  £50,   but  con-  waiting  to  the  end  of  the  year,  the 

tinued  on  the  payment  of  each  sum  of  period  for  which  the  loan  was  made* 

£25,  being  interest  for  that  which  in  Wade  v.  Wilson,  1  East,  195. 
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ceived,  and  that  it  would  have  been  usury  although  neither 
the  interest  nor  the  capital  had  ever  been  paid.  That  the 
contract  was  not  to  pay  £4.  I  &.  per  cent,  for  half  a  year,  but 
to  pive  two  guineas  for  the  loan  of  a  sum  of  money,  for 
which  legal  interest  was  also  to  be  paid.  Lloyd  v.  fVtiUams 
(i)  was  cited,  and  a  case  of  Malloru  v.  Bird,  mentioned  in 
Pollard  v.  Scoly  (y),  where  it  is  said,  «  That  if  a  man  con- 
"  tract  to  have  twenty  pounds  for  the  loan  of  a  hundred,  and 
"  take  nothing,  he  is  not  punishable  by  the  statute  (z),  but  if 
"  he  taketh  any  thing,  if  but  one  shilling,  this  is  an  affirm- 
"  ance  of  the  contract,  and  he  shall  render  for  the  whole 
u  contract." 

BtfLLBR,  Justice,  said,  that  the  answer  given  by  Aston, 
Justice,  to  that  case,  when  it  had  been  cited  on  some  former 
occasion,  was,  that  it  meant  one  shilling  above  the  legal 
interest. 

For  the  plaintiff,  it  was  observed,  that  the  case  of  Mal- 
kry  v.  Bird  is  only  a  loose  note  of  the  reporter.    That  there 
are  two  distinct  provisions  in  the  statute  of  Queen  A  one.     1. 
That  all  bonds,  contracts,  and  assurances  for  the  payment  of 
anv  principal,  or  money,  to  be  lent,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  above  5  per  cent,  shall  be  ut- 
terly void.     2.  That  all  persons,  who  shall  upon  any  contract, 
take,  accept,  and  receive  for  the  forbearing  or  giving  day  of 
payment,  more  than  at  the  rate  of  5  per  cent,  per  annum, 
snail  forfeit  treble  the  sum  lent.    That  under  the  first,  the 
offence  is  complete  as  soon  as  the  contract  is  made,  though 
nothing  has  been  paid  for  the  loan  ;  but,  to  incur  the  penalty, 
more  than  the  legal  interest  must  have  been  actually  received. 
That  the  contract  here  was  to  forbear  for  six  months,  and 
«£ 2.  2s.  which  was  all  that  had  been  taken,  accepted,  and  re- 
ceived^ more  than  a  year  before  the  bringing  of  the  action, 
was  less  than  at  die  rate  of  .?  per  cent,  by  the  year ;  but  that, 
when  the  additional  £2.  \0s.  was  paid,  then,  and  not  till  then, 
the  offence  for  which  the  penalty  is  given,  was  committed ; 
for  that,  till  the  payment,  the  law  allowed  the  party  time  to 
repent,  and  to  avoid  incurring  the  penalty  by  relinquishing 
the  usurious  interest.      They  cited  Brown  v.  Fulsbye  (a), 
where  it  was  held,  that  when  for  the  loan  of  £%0,  a  bond 
was  given  to  pay  <£90,   at  the  end  of  the  year,  the  penalty 
for  taking  more  than  £\0  per  cent,  (the  legal  interest  at  that 
time,)  was  not  incurred,  although  the  £90  had  been  tendered, 

because, 


235  a 
1779. 

FlSREH 

against 
Beasley. 

[  236  ] 


{*)  C.  B.  M.  12  Geo.  3.  3  Wils. 
250.  since  reported  in  2  Biackst.  7.92. 

(y)  C.  B.  E.  25  EL  Cro.  El.  20. 

(z)  13  Eliz.  c.  8.  That  statute  re- 
vived the  statute  of  37  H.  8.  c.  9-  and 

Vol.  I. 


the  words  there  are,  that  the  penalty 

shall  be  incurred  if  the  party  "  /cave, 

"  receive,  accept,  or  take*9  &c.  §  3.  5. 

(a)  C.  B.  T.  19  El.  4  Leon.  43. 


s 
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because  the  lender  had  not  actually  taken  and  received  more 

than  the  legal  interest ;  but  that  the  security  was  void ;  Body 

Fisher       v'   Ta8*u  <bh  Martin   Van  Hanbeck's  Case*   (c),  and 

against       Hawkin's  Pleas  of  the  Crown,  title  Usury  (d),  where  the, 

Beaseley.    same  distinction  is  made,  were  also  cited. 

+[  237  ]  ^e  court  took  time  to  consider,  and  this  day,  Lord 

Mansfield  delivered  their  opinion,  as  follows : 

Lord  Mansfield, — It  became  material,  in  this  case,  to 
determine,  .when  the  usury  was  complete*  One  side  con- 
tended, that  it  was  so  upon  the  payment  of  the  premium, 
and  I  long  inclined  to  that  opinion,  because  it  was  paid  to 
nomine  as  above  legal  interest  \f&\  But  I  am  now  satis- 
lied,  as  we  all  are,  that  the  offence  was  not  complete  till 
the  half  year's  interest  was  received.  There  are  two  branches 
of  the  statute.  Under  the  first,  every  agreement,  contract, 
and  security,  for  more  than  legal  interest  is  void.  There- 
fore the  bond  given  to  the  defendant  in  this  case  was  void. 
But  under  the  second,  the  penalty  is  incurred  only  by  taking, 
accepting,  and  receiving,  more  than  legal  interest.  All  the 
authorities  lean  this  way,  both  ancient  and  modern,  h 
Lloyd  v.  Williams  more  than  legal  interest  had  been  paid  at 
first 

The  rule  made  absolute. 


(k)  Scacc.  T.  30  EL  3  Leon  205. 

(c)  Scacc.  T.  30  EL  2  Leon.  38. 

(d)  B.  I.e.  82.  §8. 

[<5>]  It  is  not  usury  for  a  country 
banker  in  discounting  bills  t<?  take 
over  and  above  the  5  per  cent,  dis- 


count, a  commission,  agreeable  to  the 
usage,  upon  the  amount  of  the  bill- 
Benson  v.  Parry,  B.  it  M.  21  Gto. 
3.  2  Term  Rep.  52.  Winch,  v.  Fa* 
G.  H.  Sittings  after  H .  2ti  Geo.  3.  cor. 
Bu!ler,).ibid.  n.  (c). 


The  End  of  Trinity  Term  19  Gbokoe  III. 


CASES 

ARGUED  and  DETERMINED 


m  tarn 


COURT  OF  KING's  BENCH, 


IK 


MICHAELMAS  TERM, 
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1779. 

Welsh  against  Hole.  &(«*?,  «* 

No*. 

r\N  a  rule  to  shew  cause,  why  the  defendant  should  not  tf*ptaati* 
w  pay  to  the  plaintiff's  attorney  his  bill  of  costs,  the  case  S£P£dl£b 
was  this :    In  an  action  of  assault  there  was  a  verdict  for  with  the  defend* 
ihe  plaintiff,  damages  £90  judgment,  and  a  writ  of  error  !fiHK15£p. 
brought.       Pending  the  writ  of  error,   the  plaintiff  per-  ncyhMbeea 
sonally  compromised  the  debt  with  the  defendant  (who  bid  ^^oKS? 
lain  in  jail  two  years)  and  executed  a  release ;  having  accepted  the  defendant  to 
of  ten  guineas  for  die  debt  and  costs.  j»r  ^^ 

llie  Solicitor-General  argued  in  support  of  the  rule,—  thedrfeodanT 
Cowper  for  the  defendant.  |£*  ^  «ato  tHtk 

Lord  Mansfield,— An  attorney  has  a  lien  on  the  money  h»  biaibooid  to 
recovered  by  his  client,  for  his  bill  of  costs ;  if  the  money  *••*• 
come  to  his  hands,  he  may  retain  to  the  amount  of  his  bill 
(a).    He  may  stop  it  in  transitu  if  he  can  lay  hold  of  it.    If 

ht 

{a)  Vide  $upra,  p.  104. 
S2 
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1779.      he  apply  to  the  court,  they  will  prevent  its  being  paid  over 

s^v^^       till  his  demand  is  satisfied.     I  am  inclined  to  go  still  farther, 

Welsh       a°d  to  hold  that,  if  the  attorney  give  notice  to  the  defendaut 

against       not  to  pay  till  his  bill  should  be  discharged,  a  payment  by  the 

Hole.        defendant   after  such  notice  would  be  in  his  own  wrong, 

[  239  ]       and  like  paying  a  debt  which  has  been  assigned,  after  notice. 

But  I  think  we  cannot  go  beyond  those  limits  [f  1].    Though 

there  may  be  some  room  to  think  that  there  was  collusion  here 

to  cheat  the  attorney,  yet,  on,  on  the  other  hand,  ten  guineas 

may  be  a  reasonable  compensation  from  a  man  who  has  lain 

two  years  in  jail.     Besides  this  application  goes  to  the  extent 

of  controverting  the  validity  of  a  payment  of  the  whole  debt 

and  costs  to  a  plaintiff  without  the  privity  of  his  attorney,  and 

it  would  be  too  much   to  say,  that  a  defendant  shall  not 

transact  the  business  of  a  cause  with  the  plaintiff  himself  [f  2], 

in  a   case  where  there  has  been  no  notice  not  to  do  so 

from  the  attorney,  either  express  or  implied — nothing  even 

like  saying,    "  I  have    no  security  for  my    bill,"   or,    "  I 

"  shall  never  be  paid  unless  the  plaintiff  recover  in  this 

"  action." 

The  rule  discharged  [tfCrJ. 

[«>]  Vide  Griffin  v.  Eyks,  C.  B.  H.  29  Geo.  3.  H.  EL  122. 


[f  1]  In  Swain  v.  Senate,  2  N.  R.  99. 
tbis  case  was  quoted,  to  shew  that  a 
defendant  may,  under  any  circum- 
stances, safely  pay  over  the  debt  and 
costs  to  the  plaintiff,  where  he  has 
received  no  notice  not  to  do  so.  But 
the  couvt  there  held  that  if  he  did  so 
collusively,  with  intent  to  defraud  the 
attorney,  the  payment  would  not  be 
.good,  though  without  notice :  and  in 
that  instance  they  allowed  the  plain- 
tiff's attorney  to  proceed  against  the 
bail  to  recover  his  costs.   , 

So  if  the  payment  be  after  notice 
from  plaintiff'  not  to  pay,  although  it 
be  bondjide.  Reed  v.  D upper,  6  T.  R. 
361. 

So  where  a  cause  had  been  referred, 


and  a  sum  awarded  to  plaintiff,  not- 
withstanding plaintiff  hud  collusively 
given  a  release  to  defendant.  Ormerod 
v.  Tate,  1  East,  464. 

[f  2]  But  the  general  rule  is  that 
attornies  have  a  lien  on  judgment 
for  their  costs;  and  when  a  party  ap- 
plies to  get  rid  of  a  judgment  the 
court  will  take  care  that  the  costs  are 
paid,  Mitchell  v.  Oldfield,  4  T.  R~ 
123 :  and  this  was  confirmed  in  Ran- 
die  v.  Fuller,  6  T.  R.  456.  without 
any  restriction  in  K.  B.  and  defendant 
was  not  allowed  to  set  off  the  costs  of 
one  cause  against  plaintiff's  demand 
for  costs  in  another,  without  first  satis- 
fying plaintiff's  attorney. 
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The  King  against  Stratton  and  Others.      ££**>>  llu» 

AN  information  had  been  filed  ex  officio,  by  the  Attorney  The  court  «ui 
**  General,  in  consequence  of  a  resolution  of  the  House  not  sive  ,e*Ye 
of  Commons,  against  the  defendants,    for  imprisoning  the  fommumVed 
governor  (Lord  Pigot)  and  subverting  the  government  of  the  rroffic.vhy  the 
settlement  at  Madras,  where   they  were  members  of  the  ra?!l3K  may*" 
council.    The  defendants  had  pleaded,  and  the  parties  were  stop  the  proceed- 
at  issue,  and  notice  of  trial  given  for  the  Sittings  after  last  '^pr^^d 
term;  but  the  prosecutor  countermanded  the  notice,  and,  on  file  another.' 
Tmday    the    9th  of    November,,    the    Solicitor  General 
applied  for  a  rule  to  shew  cause,  why  the  information  should 
not  be   quashed,    suggesting  as  the  ground  of    the   appli- 
cation,   that  another  was  ready  to  be  hied,    which  stated 
the  offence  more  particularly,  and  was  better  adapted  to 
the  nature   of    the  charge.       The  rule  was  granted,    and 
cause  was,  this  day,  shewn,  by  Dunning,  Wilson,  Arden, 
and  Erskine. 

They  said,  there  never  had  been  an  application  of  this 
sort,  but  that,  in  the  case  of  Rex  v.  Philip  Carteret  Webb 
(a),  where  the  prosecution  was  by  indictment,  on  a  motion  to 
quash  the  first,  another  having  been  found,  the  court  would 
not  permit  it,  but  upon  terms,  and  by  consent ;  and  said,  that 
it  was  by  no  means  a  motion  of  course.  That,  in  all  cases 
where  indictments  have  been  quashed  on  the  motion  of  the 
prosecutor,  it  has  been  on  the  ground  of  imiifficienaj  (b),  [  240  ] 
which  was  not  pretended  in  the  present  instance.  That  in 
the  case  of  Rex  v.  Purnell  (c),  which  was  an  information 
filed  ex  officio  by  Sir  Dudley  Ryder,  then  Attorney  General, 
against  the  defendant  as  vice-chancellor,  and  a  Justice  of  peace 
in  the  university  of  Oxford,  the  Attorney  General  had  put 
an  end  to  the  first  information,  without  any  application  to 
the  court,  by  a  noli  prosequi;  but  that  he  had  done  this  on 
the  express  order  of  the  King,  which  order  was  stated  in  his 
warrant  to  the  master  of  the  Crown-office  (d)  to  enter  the  noli 
prosequi.  That,  at  all  events,  the  court  would  not  grant  the 
motion  without  obliging  the  prosecutor  to  pay  costs  (e). 

The 

(a)  E.  4  Geo.  3.     3  Burr.   1468.  (c)  1  Wilson  Q39.    Since  reported, 

Since  reported,  1  Blackst.  460.  1  Blackst. 

(by  Vide  Sir   William   Withipole's  (d)  Sir  James  Burrow. 

Cast,  H.  4  Car.  1.  Cro.  Car.   147.  (e)  H.  6  Geo.  2.      Rex  v.  Moore. 

Rtx  v.  Swan  &  Jefftrys,  Tost.  104.  2  Str.  946. 

s  s 
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1779  ,^1C  ^^tor  General,  in  support  of  die  rule,  observed, 

*    *       that  the  defendant  could  not  suffer  any  injury  by  the  quashing 

*ri~>£~J      of  the  information,  because  the  crown  might  go  on  to  trial, 

against  °    adjudgment,  on  the  new  one,  notwithstanding  the  pendency 

Stratton     °^  "*e  ot^er5  f°r  *at>  on  indictments  or  informations  for 

crimes,  the  pendency  of  another  prosecution^  for  the  same 

offence  cannot  be  pleaded,  as  it  may  to  informations  for  penal*. 

ties  (f)  [1].     He  said,  that  leave  to  quash  indictments  is  often 

granted  in  the  first  instance,  without  a  rule  to  shew  cause  [f! 

Lord  Mansfield  having  asked  the  Solicitor  General  \i 
there  was  any  authority  or  precedent  for  quashing  an  inform- 
ation ex  officio  upon  the  application  of  the  prosecutor,  he 
admitted,  that  be  knew  of  none;  and  his  Lordship  said,  that 
if  it  was  proper  to  stop  the  information,  he  did  not  see  why 
the  Attorney  General  might  not  do  it  by  entering  a  noli 
prosequi,  without  the  interference  of  the  court. 

Buller,  Justice, — What  the  Solicitor  General  has  stated, 
viz.  that  the  pendency  of  the  first  information  would  be  no 
plea  to  the  second,  is  decisive  against  this  motion.  It  is  cer* 
[  241  ]  tainly  not  of  course  to  quash  informations.  All  the  litigated 
cases  are  upon  insufficiency,  and  if  the  court  has  even  per- 
mitted it  in  the  first  instance,  it  has  been  because  they  gave 
credit  to  the  counsel  in  stating  the  insufficiency. 

'  The  rule  discharged, 

(f)  Sir  William   Withipole'n  Case,  to  other  informations.     In  B.  2  c.  34. 

Rex  v.  Swan  &  Jefferys.  §  1.  he  says  generally,  that  another 

[1]  Hawkins,  (B.  2.  c.  26.  §  63.)  prosecution  depending  is  no  good  plea 

says,  that  another  information  depend*  to  an  indictment,  as  it  is  to  an  appeal 

ing  may  be  pleaded  in  abatement  to  or  information ;  but  he  refers  to  the 

an  information  qui  tarn,  and  cites  Cro.  former  passage,  and  therefore  probably 

El.  26*1.     1  Roll.  Rep.  4p,   50.  1341.  meant  only  qui  tarn  information*. 
But  he  says  nothing  on  that  point  as 


[r]  After  plea  pleaded,   the  court     another  good  indictment  be  found, 
will  not  quash  an  indictment  on  the     v.  Dr.  Wynne,  2  East.  226. 
motion    of    the    prosecutor,    before 
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Right,  Lessee  of  Cater,  against  Pbice  and  g£j*  m 
Others. 

TTPON  an  ejectment,  tried  at  the  last  Assizes  for  the  ifg*tt^t%.5,il1 
^  county  of  Gloucester,  a  special  case  was  reserved,  which  x^blfty  Xn 
stated  the  following  facts:  On  the  5th  of  December  1777,  i»«  w;U  !*  ll: 
one  Bridges  was  sent  for,  to  make  the  will  of  one  Wyatt  i^dui/wi- 
Ceter,  (under  which  the  defendants  claimed,)  and  received  «ited  according 
bis  directions  accordingly.     It  was  prepared  on  live  sheets,  ^^TSut^of 
tod  a  seal  affixed  to  the  last,  and  also  the  form  of  the  attes~  frauds,  although 
tation  written  upon  it.    The  will  was  then  read  over  to  the  htr££'r9raii'. 
testator  in  the  presence  of  the  three  witnesses  who  afterwards  p 
subscribed  it,  (one  of  whom  was  Bridges,)  and  he  set  his 
mark  to  the  two  first  sheets,  in  their  presence,  and  attempted 
to  set  it  to  the  third,  but,  being  unable  from  the  weakness 
of  Us  hand,  he  said,  "  I  cant  do  it,    but  it  is  my  will" 
After  this  the  three  witnesses  went  away,  being  desired  to 
come  again.     On  the  day  following,  Bridges,  in  the  presence 
of  two  other  persons,  not  being  the  two  other  subscribing 
witnesses,  said  to  the  testator,  "  Will  you  sign  your  will  T* 
He  said,  he  would,  and  again  attempted  to  sign  the  two  re- 
maining sheets,  but  was  not  able.    Then  Bridges  went  away, 
and  returned  the  next  day  with  the  two  other  subscribing  wit- 
nesses, when  the  testator  being  in  a  state  of  insensibility, 
Bridges  proceeded  to  write  the  form  of  an  attestation  on,  the 
second  sheet,  and  he  and  the  two  other  witnesses  put  their 
names  to  it,  in  the  room  where  the  testator  lay.     He  died 
two  days  afterwards. — The  question  was,  Whether  this  will 
was  duly  executed  for  passing  lands,  according  to  the  statute 
of  frauds? — The  lessor  of  the  plaintiff  was  the  heir  at  law. 

(The  words  of  the  statute  are,  "  That  the  will  shall  be 
"  signed  by  the  devisor,  or  by  some  other  person  in  his 
"  presence,  and  by  liis  express  directions,  and  shall  be 
11  attested  and  subscribed  in  the  presence  of  the  said  devisor, 
"  by  three  or  four  credible  witnesses  (a)). ' 

The  case  was  argued,  by.  Cowper,  for  the  plaintiff,  and     [    242    ] 
Adair,  Serjeant,  for  the  defendants. 

Adair  mentioned,  before  the  argument,  that  the  case  was 
imperfect,  in  not  stating,  as  the  fact  was,  that  all  the  five 
sheets  were  in  the  room,  and  annexed  to  each  other,  at  the 
time  of  the  different  subscriptions;  but  Lord  Mansfield 
said,  he  had  no  doubt  it  was  so,  from  the  manner  in  which 

the 
(a)  29  Car.  2.  c.  3.  §5.* 
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the  case  was  drawn  .up,  and  desired  Cowper  to  go  on,  as  if 
that  had  been  expressly  set  forth. 

Coivpcr. — This  will  was  not  attested  agreeably  to  the 
meaning  of  the  statute.  In  Shires  v.  Glascock  (a),  the  will 
was  signed  by  the  witnesses  in  an  adjoining  room,  having  a 
window,  which  was  broken,  between  it  and  the  room  where 
the  testator  was,  and  it  is  expressly  stated,  that  he  might  have 
seen  the  witnesses.  The  reason  for  requiring  the  attestation 
in  the  testator's  presence  is  there  mentioned  to  be  to  prevent 
the  obtrusion  of  another  will.  There  had  been  several  other 
cases  of  the  same  sort,  where,  if  the  testator  could  see  the 
witnesses  sign,  the  court  has  presumed  that  he  did.  But 
here  the  testator  being  in  a  state  of  insensibility,  he  could 
not  possibly  know  what  was  passing.  He  was  indeed  cor- 
porally present,  but  his  mind  was  not  there,  no  more  than  if 
his  dead  body  had  been  in  the  room. 

Adair,  Serjeant — It  does  not  clearly  appear  what  is  meant 
by  the  word  "  insensibility"  It  is  certainly  something  con- 
siderably short  of  death,  and,  if  the  testator  was  alive,  I  do 
not  see  how  it  can  be  said,  that  the  will  was  not  attested  in  his 
presence.  The  question  is,  Whether  the  testator,  having  done 
all  that  was  necessary  on  his  part,  (for  nothing  is  disputed  hut 
the  validity  of  the  attestation)  and  the  attestation  having  been 
made  according  to  the  zvords  of  the  statute,  a  fair  transaction 
shall  be  set  aside,  because  a  formality  required  according  to  an 
implied  intention  of  the  legislature  has  not  been  complied  with  I 
The  court  has  been  very  liberal  in  construing  the  formalities 
prescribed  by  the  statute.  Actual  signing  is  one  of  them ; 
yet  that  has  been  dispensed  with,  as  appears  by  a  case  in 
Skj/nner  (ft).  As  to  the  attestation,  the  expression  at  die  end 
of  the  case  of  Shires  v.  Glascock  seems  to  go  farther  than 
the  line  drawn  by  Mr.  Cowper ;  for  it  says,  the  signing  of  the 
f  243  ]  witnesses  would  be  sufficient,  although  the  testator  should  be  sick 
in  bed,  and  the  curtain  drawn.  In  such  a  case,  he  could  not, 
by  any  reasonable  presumption,  be  supposed  to  have  it  in  his 
power  to  see  them.  Even  in  the  present  case  it  does  not  ap- 
pear, but  that  the  testator  might,  by  possibility,  have  opened 
his  eyes,  while  the  •  witnesses  were  subscribing  their  names. 
If  he  had  been  perfectly  in  his  senses  while  he  sigued,  and 
till  they  began  to  attest  the  will,  and  had  then  been  seized 
with  a  delirium,  would  not  the  attestation,  if  completed  imme- 
diately, have  been  sufficient  f  The  principal  intent  of  the  act,  in 
requiring  the  solemnity  of  the  attestation  by  witnesses,  is  truly 
v  •  stated 


(a)  C.  B.  E.  3  Jac.  2.  2  Salk. 
688.  5.  C.  in  Carth.  81. 

(b)  B.  R.  H.  36  &  37  Car.  2. 
3  Skyn.  227-  The  will  in  that  case  was 
all  written  by  the  testator's  own  hand. 


Vide  also,  Le  Mavnc  v.  Staney%  C.  D. 
E.3.  33 Car,  2.  Lev:  1  S.  P.<Gf" The 
sealing  is  a  signing."  Diet,  per  Hoit9 
Ch.J.  Lee  v.  1Mb,  B.R.M.  \  VT.  3? 
M.  i  Sh.  68,  69. 
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stated  in  SUres  v.  Glascock,  viz.  to  prevent  Ac  obtrusion  of 
anotheY  will  for  the  true  one ;  but  there  was  no  danger  of 
that  sort  here,  once  the  testator  had  actually  signed  the 
will  he  meant  to  execute  before  he  became  insensible.  I 
have  been  informed  of  a  case  which  was  before  this  court 
very  lately,  by  a  gentleman  who  was  counsel  in  it,  in  which  the 
word  "  presence9  was  construed  to  mean  actual  corporal 
presence.  It  was  a  quo  warranto  from  Plymouth.  By  the 
charter  of  that  borough,  seven  aldermen  must  be  present 
when  a  new  one  is  elected.  To  make  up  that  number,  at 
the  election  the  legality  of  which  was  questioned,  one  who 
had  been  in  a  state  of  absolute  idiocy  for  several  years  was 
brought  to  the  hall,  and  it  was  held,  that  this  was  sufficient 
to  satisfy  the  charter;  and  the  court  refused  either  to  grant  an 
information,  or  an  issue  to  try  the  sanity. 

Lord  Mansfield,—- There  are  many  particular  circum- 
stances in  this  case  besides  the  general  question.  The  testator, 
when  he  signed  the  two  first  sheets,  had  an  intention  of  sign- 
ing the  others,  but  was  not  able.  He  therefore  did  not  mean 
the  signature  of  the  two  first  as  the  signature  of  the  whole. 
There  never  was  a  signature  as  of  the  whole.  The  s 
court,  to  be  sure,  would  lean  in  support  of  a  fair  will,  and 
not  defeat  it  for  a  slip  in  form,  where  the  meaning  of  the 
statute  had  been  complied  with.  It  was  upon  that  principle 
that  Shires  v.  Glascock,  and  other  cases  of  that  sort,  were 
decided.  But  this  is  not  a  measuring  cast,  where  there  is 
room  for  presumption.  All  the  witnesses  knew,  at  the  time 
of  the  attestation,  that  the  testator  was  insensible.  He  was 
a  log,  and  totally  absent  to  all  mental  purposes.  It  was  no 
sudden  delirium,  or  suspension  of  the  understanding.  In 
such  a  case,  perhaps,  the  court  would  lay  hold  of  a  very  slight 
presumption.  Another  tiling:  it  is  usual  in  precedents  of 
wills  to  say,  that  the  witnesses  subscribed  at  the  request  of  the 
testator.  That  indeed  is  not  expressly  required  by  the  statute, 
but  the  practice  shews  the  general  understanding,  and  the  na-  r  244  1 
ture  of  the  thing  implies  a  request. 

Willks,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — I  am  of  the  same  opinion.  The  attes- 
tation in  the  testator's  presence  is  as  essential  as  his  signature, 
and  all  must  be  done  while  he  is  in  a  capacity  to  dispose  of 
his  property.  Shires  v.  Glascock  was  determined  soon  after  ' 
the  statute  passed,  when  the  reason  and  meaning  of  the  clause 
in  question  were  exactly  known.  Here  the  trunk  remained, 
but  the  man  was  gone.  He  could  not  know  whether  the  will 
that  he  had  begun  to  sign  was  that  which  the  witnesses  at- 
tested. He  was  dead  to  all  purposes  or  power  of  conveying 
his  property.  As  to  the  signing  of  the  testator,  it  has  never 
been  and  cannot  be  dispensed  with.    The  courts  have  only 
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had  occasion  to  decide,  in  different  cases,  what  shall  be  a  signing 
within  the  true  meaning  of  the  statute  [£]. 

The  Postea  to  be  delivered  to  the  plaintiff. 


[2]  The  statute  of  frauds  is  often' 
supposed  to  have  been  made  upon 
great  consideration;  on  an  attentive 
perusal,  however,  it  will  not  appear 
to  have  been  very  accurately  penned. 
It  is,  I  believe  universally  understood 
to  be  the  moaning  of  the  statute,  that 
the  testator  must  sign  in  the  presence 
of  the  subscribing  witnesses  [<Qn.  Yet 
there  is  no  express  provision  for  that 
purpose  in  the  clause  (§  5.)  describing 


the  solemnities  which  are  to  attend 
the  execution.  It  is  as  universally 
understood  that  an  express  written 
revocation  must  be  executed  with  the 
same  solemnities  as  an  original  will ; 
but,  in  the  clause  (§6.)  relative  to 
such  revocations,  the  subscription  of 
the  witnesses  is  not  directed,  while, 
on  the  other  hand,  the  signing  by  the 
testator  in  their  presence  is  in  such 
case  expressly  prescribed. 


[<3>]  But  Vide  Grayson  v.  Atkinson, 
Cane.  1752,  where  Lord  Hardwickc 
determined,  that  it  is  not  necessary, 
in  the  case  of  a  will,  that  the  tes- 
tator shall  sign  in  presence  of  the  wit- 
nesses; and  that  it  is  sufficient  if  he 
acknowledge  his  hand-writing  to  them 
all,  though  at  different  times.  2  Vez. 
454.  See  also,  3  Mod.  218.  &  Lee 
v.  Libb,  B.  R.  M.  1 IV.  4-  M.  1  Show. 
68,  6Q.  Diet,  per  Dolbin,  S.  P.  and 
Stonehouse  v.  Evelyn,  Cane.  E.  1734, 
where  the  same  was  determined  by  Sir 


Joseph  Jekyl  3  P.  W.  252.  And  in 
Ellis  v.  Smith,  Cane  H.  %  M.  27  6>o. 
2.  Lord  Hardwicke,  assisted  by  IViUes, 
Ch.  J.  St range ,  Master  of  the  Rolls, 
and  the  Chief  Baron,  decided  that  a 
will  attested  by  three  witnesses,  in  the 
presence  of  the  testator,  and  ac- 
knowledged by  him  in  their  presence 
to  have  been  signed  and  sealed  by 
hiro,  J)Ut  not  signed  in  their  presence, 
was  a  good  revocation  of  a  former  will 
under  §  6. 


Friday,  12th 
Nov. 


Woolley  agaihst  Cloutman* 


Md^u^t"^     A  T*^^  a  V€r*ct  for  me  plaintiff  in  an  action,  in  this 
«nnoTbePrr»iB-  "^  court,  for  use  and  occupation,  the  damages  being  only 
taincdimhe      £\.7&,  6d.    Baldwin  obtained  a  rule  to  shew  cause,  wby 
science  in""      tne  defendant  should  not  have  leave  to  suggest  on  the  roll 
London[Y],      .  that  the  damages  recovered  were  under  405.  and  that  the  de> 

feodan" 


[f]  Otherwise  in  the  county  court 
of  Middlesex,  under  23  G.  2.  c.  3d.  s. 
19.;  there  being  no  express  exception 
in  that  statute.  Parkes  v.  Vaughan, 
2  J5.  $  P.  29-  In  M'Collam  v.  Carr, 
I  B.  ie  P.  223.  it  was  held  that  the 


jurisdiction  of  the  county  court  does 
not  extend  to  contracts  on  the  high 
seas;  nor  to  demands  originally  for  a 
larger  sum,  but  reduced  by  payments 
to  less  than  40*.  on  a  balance  of  ac- 
counts. 


WOOLLEY 

against 
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feuknt  at  the  tme  wben  the  action  was  brought,  was  an      1779. 
■habitant,  fa.  in  the  city  of  London,  and  liable  to  be  sued 
a  the  court  of  conscience  there,  under  the  statute  3  Jac.  1  c. 

15.Q]. 

•That  statute  (sect.  4.)  enacts,  that  if  it  shall,  in  any  action  Cloutmaw.' 
of  debt  or  assumpsit  prosecuted  any  where  out  of  die  said  •  [  245  ] 
court  of  requests,  appear  that  the  debt  to  be  recovered  doth 
not  amount  to  40*.  and  the  defendant  [2]  shall  prove  by  suffi- 
cient testimony,  or  his  own  oath,  that  he  was  inhabiting  and 
tenant  in  London,  or  the  liberties  thereof,  wben  the  action 
wis  commenced,  die  plaintiff  shall  not  have  any  costs  of  suit, 
but  shall  pay  the  defendant  his  costs.  But  by  sect.  6.  it  is 
provided  that  nothing  in  the  act  shall  extend  to  "  any  debt 
"  for  any  rent  upon  any  lease  of  lands  or  tenements,  or  any 
"  other  real  contracts,  or  any  other  debt  that  shall  arise  by 
"  reason  of  any  cause  concerning  a  testament  or  matrimony, 
"  or  any  thing  concerning  or  properly  belonging  to  the  eccle- 
"siastkal  court."  [f  2]. 

Dunning, 


[1]  This  was  the  first  of  those 
courts  of  summary  jurisdiction  called 
courts  of  conscience.  It  had  been 
erected  before,  but  did  not  receive  the 
sanction  of  the  legislature  till  the  sta- 
tute of  Jac.  1. 

-  p]  By  §  2.  the  right  *f  suing  in 
this  court,  is  only  given  to  "  every 
citizen  and  freeman  or  any  other  per- 
son inhabiting  within  the  city  or  its 
liberties,  being  a  victualler,  trades- 
man, or  labouring  man/'  against  per- 
sons of  the  same  description.  The 
4th  section,  which  gives  the  defendant 
costs  when  the  damages  are  under  40#. 
makes  it  necessary  for  him  to  prove 
that  he  was  inhabitant  and  resiant  of 
the  city  as  above \  but  says  nothing  re- 
strictive of  the  description  of  the  plain- 
tiff'. However,  I  should  suppose 
both  clauses  must  be  taken  together, 
and  that,  the  defendant  ought  to  shew 
that  the  plaintiff  was  such  a  person  as 


is  authorised  by  §  2.  to  sue  in  the  city 
court.  So  it  seems  to  have  been  un- 
derstood in  Hickman  v.  Colley,  B.  A. 
M.  13  Geo.  3.  2  Sir.  1120;  and  in 
Brampton  v.  Crabb,  B.  R.  H.  3  Geo. 
1.  1  Str.  46.  and  Pitts  v.  Carpenter, 
B.  R.  Tl  l6Geo.  2-  2  Str.  ligi.  the 
suggestion  stated  both  the  plaintiff 
and  defendant  to  be  citizens  of  Lon- 
don. The  affidavit  in  this  case  of 
JVoolley  v.  Cloutman,  stated  only  the 
defendant's  rcsiancy,  and  the  rule  did 
not  go  to  the  suggestion  on  the  roll  of 
any  thing  touching  the  plaintiff 's  de- 
scription, or  where  he  inhabited. — 
By  23  Geo.  2.  cap.  30.  which  esta- 
blished the  court  of  the  Tower  Ham* 
lets,  there  is  no  restriction  as  to  the 
plaintiff,  and  any  person  may  be  sued 
who  resides,  keeps  a  shop,  shed, 
stall,  or  slund,  seeks  a  livelihood, 
or  traces,  or  deals  within  the  district 


[r  2]  In  Sandby  v.  Miller,  5  East. 
J  94.  it  was  decided  that  an  exception 
similarly  penned  in  39  and  40  G.  3. 
r.  104.  (local  act)  did  not  apply  to  a*- 
sumpsitonaquantam  valebant  for  tithes 
due  to  plaintiff  retained  by  defendant. 
So   in  Foott  y.  Coarc,  2B.$  P.  588. 


the  court  held  that  actions  of  debt  on 
judgments  were  within  39  and  40  G. 
3.  But  in  Jonas  v.  Greening,  5  T.  R. 
529-  the  court  held  that  a  special  ac- 
tion on  the  case  for  breach  of  an 
agreement  was  not  within  the  court  of 
requests'  acts. 
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1779.  Dunning  now  shewed  cause.    He  insisted,  that  this  case 

u»v— J      was  within  the  exception,  the  words  of  which  are  not  "  any 
Woolley    "  action  of  debt  for  rent,"  but  "  any  debt  for  rent;"  and 

against       therefore  the  substance  not  the  form  of  the  action  was  what 
Cloutman.   the  legislature  had  in  view,  the  .intention  being  to  prevent 
questions  of  title  from  coming  before  this  inferior  jurisdic- 
tion.    He  mentioned  a  similar  case  which  had  been  before 
the  court  some  time  ago,  on  the  statute  erecting  the  court  of 
.requests  in  the  Tomer  Hamlets  (a),  in  which  there  is  an  excep- 
tion (b)  in  the  very  same  words  with  that  in  the  act  of  James  I. 
The  Solicitor  General,  and  Baldwin,  argued  in  support  of 
the  rule.    They  stated,  that  such  actions  had  been  usually 
brought  in  me  city  court  of  consciencce,  and  contended,  that,  bj 
"  other  real  contracts?  was  meant,  covenants  for  rent  by 

[  246  ]      deed,  and  that  the  exception  only  extended  to  actions  for 
rent  upon  specialties. 

Lord  Mansfield, — It  may  have  been  usual  to  bring  such 
actions  in  the  city  court ;  if  the  defendant  makes  no  objec- 
tion, the  cause  proceeds  of  course ;  but  there  is  no  instance 
where  the  point  has  been  litigated,  and  the  jurisdiction  al- 
lowed. The  title  may  come  in  question  in  this  sort  of  action ; 
if  brought,  for  instance,  by  a  devisee  or  purchasor.  We 
think  this  case  is  within  die  exception;  and,  in  the  case 
alluded  to  by  Mr.  Dunning,  we  had  all  formed  the  same 
opinion;  but  it  was  compromised.  It  was  trespass  against 
the  officers  of  the  court  of  conscience  of  the  Tower  Ham- 
lets, for  taking  goods  in  execution  upon  a  judgment  in  that 
court  [I]. 

Buller,  Justice,  said,  the  construction  put  upon  the  worth 
l€  real  contracts?  was  very  improbable,  because,  at  the  time 
when  the  act  passed,  it  was  not  necessary  that  leases  should 
be  in  writing,  much  less  by  deed,  which  even  yet  is  not  re- 
quired. That,  before  this  action  for  use  and  occupation  came 
to  be  used,  (after  1 1  Geo. 2.  c.  19-  §  14.)  it  was  common  to 
bring  debt  for  rent  on  parol  leases. 

The  rule  discharged  (a)  [f  69]- 

(a)  23  Geo.  2.  c.  30.  (a)  Vide  the  next  case,  Jilzvayv. 

(b)  §  20.  Burrows,  infra  263.  and  Wiltshire  v. 
[l]  By  23  Geo.  1?  c.  30.  §  1.  exe-     Lloyd,  infra  381. 

cution  is  given  against  the  body  or         [t*>9J  Vide  Stean  v.  Holmes.  C.B. 
goods.  JE.  II  Geo.  3.    2  Black.  754. 
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Wase,  Administrator,  against  Wybuhd.       ^y,  15th 

HpHIS  was  an  action  of  assumpsit  upon  a  running  account,  H  ™  action  of 
*  and  the  statute  of  limitations  being  pleaded,  it  appear-  S^fiJJinst 
ed,  on  the  trial,  that  none  of  the  items  were  within  the  six  an  inhabitant  of 
years,  except  one  article  of  10s.  and  the  plaintiff  accord-  iSJJS^^"1 
ingly  had  a  verdict  only  for  that  sum.    The  defendant  hav-  and  the  damages 
ing  applied  for  leave  to  suggest  on  the  roll,  that  he  lived,  ^thelkfcn?- 
at  the  time  of  the  action  brought,  in  die,  county  of  Mid-  ant "u  iutitied  to 
dteer,  and  was  liable  to  be  summoned  to  the  county  court  lwJ^h*„  u^ii 
tinder  the  statute  of  23  Geo.  2.   c.  33.  by  which,  in  such  ^thc»me  mal- 
axes, the  plaintiff  is  not  to  have  his  costs,    but  to  pay  "J^i^1? 
double  costs  to  the  defendant.     A  rule  to  shew  cause  was  Sicd  L  his  ova 
granted.  ri*ut- 

Horcorth  now  shewed  cause,  and  contended,  that  this  case 
v.ns  not  within  the  meaning  of  the  act,  as  persons  suing  in 
the  character  of  administrator  or  executor,  are  not  liable  to     [  247  ] 
the  payment  of  costs  even  where  there  is  a  verdict  against 
them. 

The  Solicitor  General,  on  the  other  side,  insisted,  that  the 
defendant  had  a  right  to  the  suggestion  whatever  consequence 
it  might  have,  and  said,  that  if  it  should  not  eutitle  him  to 
costs  from  the  plaintiff,  it  would'  exempt  him  from  the  pay- 
ment of  costs. 

Lord  Mansfield  asked  if  there  was  any  exception  as  to 
administrators  in  the  statute,  and  it  appeared  that  there  is  no 
such  exception  [f]. 

The  rule  made  absolute  (a). 

(a J  Woolley  v.Ctoutman,  supra,  p.     Wiltshire  v.  Lloyd,  infra  3S1. 
244.      Ailuay  v.  Burrows,  infra  263. 


[f]  So  assignees  of  a  bankrupt  may  liable  to  costs,  if  they  recover  in  the 
«ie  in  the  Southwark  court  of  re-  superior  courts  less  than  40*.  Keay  v, 
quests,  under  23  G.  2.  c.  27.  and  are     Rigg.  1  B.  &■  P.  11. 


€47 
1779. 


Monday,  15th 
Nov. 

Nothing  but  an 
express  declara- 
tion by  the 
holder  will  dis- 
charge the  ac- 
ceptor of  a  bill 
of  exchange. 


(248] 
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Dingwall  against  Dunster. 

• 

rpHE  plaintiff,  as  indorsee  of  a  bill  of  exchange  for  «£400, 
-*»'  dated  10th  July  1774,  and  payable  in    five    months, 
brought  an  action  of  assumpsit  against  the  defendant,  as  ac- 
ceptor.   The  cause  came  on  to  be  tried  before  Lord  Mans- 
field, at  the  last  Sittings  for  Middlesex,  when  two  sorts  of 
defence  were  set  up.     1.  That  the  bill  was  given  for  money 
won  at  play.    2.  That  the  plaintiff  by  his  conduct,  (though 
not  in  express  terms,)  had  agreed  to  discharge  the  acceptor, 
and  seek  his  remedy  only  against  the  drawer.    To  prove  that 
the  money  was  won  at  play,  the  defendant's  counsel  called  the 
drawer,  Cone  Wheate,)  who  bad  been  discharged  nodes  an 
insolvent  debtors'  act ;  but,  as  his  future  effects  still  remained 
liable  to  the  debt,  his  Lordship  rejected  him  as  an  inadmissi- 
ble witness  [+  70] ;  and  the  cause  went  to  the  jury  only  on  the 
other  question  [I]:     They  found   for  the  defendant;  upon 
which  the  plaintiff  obtained  a  rule  to  shew  cause  why  mere 
should  not  be  a  new  trial,  whicb-oaine  on  to  be  argued  this 
day.    The  most  material  facts  of  the  case  were  as  follows : 
The  bill  was  accepted  by  the  defendant,  merely  to  lend  his 
credit,  and  accommodate  the  drawer.     Fitzgerald,  the  payee, 
indorsed  it  to  the  plaintiff,  and  delivered  it  to  him,  in  payment 
for  jewels.    After  it  became  due,  the  plaintiff,  understanding 
that  the  acceptor  never  had  any  consideration  for  accepting  it, 
and  that  Wheate  was  the  real  debtor,  wrote  to  one  Ready, 
(  Wheate' s  attorney,)  on  the  6th  February,  and  on  the  4th  of 
November  1775,  pressing  him  for  the  payment.     Dunster, 
on  the  ISth  of  February  1775,  wrote  a  letter  to  Dingwall, 
thanking  him  in  strong  terms  for  not  proceeding  -against  him, 
but  mentioning  in  the  same  letter,  that  he  had  been  informed 
by  a  person  who  had  been  sent  from  him  to  Dingwall  on  the 
business,  that  Wheate  had  taken  up  the  bill,  and  given  ano- 
ther, to  DingwalFs  satisfaction.    It  did  not  appear  that  Dwig- 
wall  took  any  notice  of  that  letter.     Dingwall  for  some  time 
received  interest  upon  this  bill  from  Wheate,  and  also  me 
principal  due  by  another  bill,  which  was  made  at  the  same 
time,  and  drawn  and  accepted  by  the  same  parties,  and  under 

like 


[t  70]  But,  vide  Abrahams,  qui  tarn, 
r.  Bvnn,  B.  R.  T.  8  Geo.  3.  4  Burr. 
2251. 

(I  ]  If  it  had  been  proved,  that  the 
was  for  money  won  at  play,  it 
would  have  been  void  in  the  hands  of 


the  plaintiff,  though  an  innocent  in- 
dorsee for  a  valuable  consideration. 
Vide  the  case  of  Bower  v.  Bampton, 
B.  R.  T.  14  Geo.  2.  2  Str.  1155.  and 
Lowe  v.  Waller,  T.  21  Geo.  3.  infr* 
736. 


1779. 

Dingwall 
against 

DUNSTBR. 
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like  circumstances.  The  plaintiff  suffered  several  yean  to 
elapse  without  calling  upon  Dunster,  or  treating  him  as  his 
debtor. 

Dunning*  and  Camper,  in  support  of  the  verdict- — The 
Solicitor  General,  Peckam,  and  Baldwin,  for  the  plaintiff. 

For  the  defendant,  it  was  argued,  that  die  holder  of  a  bill 
of  exchange  may  discharge  the  acceptor  without  receivinepay- 
ment,  or  delivering  up  or  cancelling  the  bill.  That  such  dis- 
charge may  be  implied  as  strongly  from  circumstances  in  the 
conduct  of  the  holder,  as  if  he  had  expressed  it  in  direct  words. 
Hat  the  question  was  a  mere  question  of  fact,  to  be  deter- 
mined by  a  jury ;  and  the  behaviour  of  the  plaintiff  in  this  case 
shewed  clearly,  that  he  bad  abandoned  all  recourse  against  the 
acceptor.  They  cited  a  case  of  Black  v.  Peele,  which  was 
first  tried  before  Lord  Mansfield,  and  afterwards  before 
Oe  Grey,  Chief  Justice,  and  also  Walpole  and  others  v. 
Pulteney,  in  the  court  of  Exchequer,  which  had  been  tried  a N 
few  months  ago,  and  in  which,  they  said*  there  had  been  an 
implied  discharge  of  the  acceptor,  and,  upon  that  ground,  (the 
jury  having  found  a  verdict  for  the  plaintiff)  the  court  had 
granted  a  new  trial. 

On  the 'other  side,  it  was  insisted,  that  there  was  no  case 
where  any  thing  short  of  an  express  discharge  bad  been  held  to  * 
preclude  the  holder  from  having  recourse  upon  the  acceptor. 
That  silence  towards  him,  for  any  length  of  time  widiin  the 
years  prescribed  by  the  statute  of  limitations,  is  not  enough. 
The  holder  may  proceed  against  a  drawer  or  indorser,  (it  he 
has  given  proper  notice  of  the  non-payment  by  the  acceptor  r  249  ] 
when  the  bill  fell  due,)  and  recover  part  against  him,  and  yet 
recur,  for  the  remaining  part,  to  the  drawer.  In  the  case  of 
Black  v.  Peele,  there  was  an  express  discharge.  The  case 
was  this :  One  Dallas  was  the  drawer,  Peele  the  acceptor, 
and  Black  an  indorsee.  Black  arrested  Peele,  but  finding 
that  no  consideration  had  been  given  for  the  acceptance,  his 
attorney  took  a  security  frorn  Dallas,  and  sent  word  to  Peele, 
"  that  he  had  settled  with  Dallas,  and  be  need  not  trouble 
"  himself  any  further."  Dal/as  afterwards  became  a  bank- 
rupt, and  then  Black  demanded  payment  of  Peek.  In  WaU 
pole  v.  Pulteney,  a  book  of  the  plaintiff's  own  was  produced, 
in  which  the  bill  was  entered,  and  over  against  it  this  memo- 
randum, €€  Mr.  Pulteney  s  acceptance  annulled  [2].*' 

Lord 


£2]  That  case  was  tried,  a  second 
time,  at  Guildhall,  at  the  Sittings 
after  this  term,  before  Skynner  Chief 
Baron,  when  Alexander,  who  had  in- 
dorsed the  bill  to  Walpole,  was  pro- 
duced as  a  witness  on  the  part  of  the 
defendant,  and   swore,  that   Walpole 


had  positively  agreed  to  consider 
Pulteney  a  acceptance  as  at  an  end. 
The  jury  found  for  the  defendant. 
Walpole  had  kept  the  bill  from  1772 
to  1775,  without  calling  upon  Put* 
tent  if.  .    , 
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j  779.  Lord  Mansfield, — There  ia  no  doubt  but  a  holder  of  a 

v^^^,       bill  may  discharge  any  of  the  parties,  but  there  is  this  differ- 
Dingwall   ence  between  the  acceptor  and  the  others,  that  the  acceptor  is 

against  fi™*  liable,  and,  to  be  entitled  to  have  recourse  against  him,  it 
Dunstee.  is  not  necessary  to  shew  notice  given  to  him  of  non-payment 
by  any  other  person  [f].  In  the  present  case  the  question  is, 
whether  anything  has  in  fact  been  done  to  discharge  the  de- 
fendant. The  plaintiff  being  apprised  that  Wheate  was  the 
person  for  whose  benefit  the  bill  was  drawn,  did  right  in  con- 
sidering him  as  his  debtor,  and  recurring  to  him  for  payment 
The  defendant  was  sensible  of  his  kindness  in  not  resorting  to 
. %  him  in  the  first  instance,  and  wrote  to  thank  him  for  it.  rfo 
use  was  made  at  the  trial,  nor  on  the  present  argument,  of 
what  might  have  been  a  material  circumstance,  viz.  the  de- 
fendant's having  written  to  the  plaintiff,  that  he  had  been  in- 
formed by  a  person  who  had  been  sent  from  him  to  the  plain- 
tiff to  talk  with  him  about  the  bill,  that  it  had  been  delivered 
up  to  Wheate.  Probably  the  fact  did  not  warrant  him  in  this 
assertion.  If  the  plaintiff,  by  any  thing  in  his  conduct,  had 
confirmed  him  in  such  a  belief,  it  might  have  altered  the  case; 
but  nothing  of  that  sort  appears.  I  think  there  is  no  ground  to 
say  he  was  discharged. 
1  Willes,  Justice, — 1  am  of  the  same  opinion.     I  do  not 

think  silence  can  discharge  the  acceptor.     ISo  case  of  a  tacit 
discharge  has  been  produced.  In  Black  v.  Peele,  the  discharge 

[  250  ]  was  in  express  words.  In  Walpole  v.  Pu/teney,  the  case  was 
put  upon  the  entry  in  the  book  being  an  express  discharge. 
Besides  that  case  is  still  depending. 

Ash  hurst,  Justice, — I  am  of  the  same  opinion.  An  ac- 
ceptor makes  himself  a  debtor,  and  his  case  is  different  from 
that  of  the  other  parties  to  the  bill.  Nothing  but  an  express 
discharge  will  do.  The  defendant  endeavours  to  prove  a  dis- 
charge from  letters,  but  they  do  not  come  up  to  it,  and  die 
conduct  of  the  plaintiff  amounts  only  to  indulgence  towards  die 
acceptor. 

Buller,  Justice, — I  am  clearly  of  the  same  opinion.  'No- 
thing but  an  express  agreement  can  discharge  an  acceptor. 
And  nothing  of  that  sort  appears  in  this  case.  The  plaintiff's 
conduct  meant  nothing  more,  but  that  he  would  try  to  recover 

from 


*  M  S°  forbearance,  after  protest, 
to  sue  the  acceptor  docs  not  discharge 
the  drawer,  in  those  cases  where  the 
drawer  is  entitled  to  no  notice;  as 
where  he  has  no  effects  iu  the  accep- 
tor's hands.     Otherwise,  if  the  holder 


forbears  to  present  for  payment  ;  or 
enter  into  a  new  agreemertt  with  the 
acceptor,  so  as  to  give  him  a  new 
credit.  Walwyn  ▼.  St.  Quint  in  y  \  B. 
4- P.  652. 
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torn  the  drawer,  who  was  the  original  and  true  debtor,  if  he 
could. 

The  rule  made  absolute  [f  71]* 


[t71]  Elusv.Gaukdo,  B.R.M. 
24  Geo.  3. 

Assumpsit,  by  the  payee  of  a  bill  of 
exchange,  for  «£30,  against  the  accep- 
tor.   The  drawer  and  acceptor  were 
brothers.    When  the  bill  became  due, 
the  plaintiff  received  of  the  drawer, 
£3. 15*.  \d.  and,  at  the  same  time 
the  following  indorsement  was  made 
(to  the  bill,  viz.  "  Received  on  account 
tfthisbill£3.  15*.  4rf.   Balance  re- 
taining £26.  4s.  8d.     I  promise  to 
pay  to  Mr.  Thomas  ElPis  within  three 
months  from  the  date  of  this."  Signed 
hy  James  Go/uufo,  who  was  the  drawer. 
The  balance  was  never  paid,  and,  at 
the  distance  of  three  years,  this  action 
ww  brought    against  the  acceptor. 
The  cause   was    tried    before    Lord 
Mansfield,  who  thought  the  acceptor 
was  discharged,  and  non-suited  the 
plaintiff. 

On  a  rule  to  shew  cause,  why  there 
should  not  be  a  new  trial,  Lord  Mans- 
field  said,  he  did  not  think  the  case 
at  all  interfered  with  the  determina- 
tion in  Dingwall  v.  Dunster,  which 
had  been  cited  as  a  ground  for  the  ap- 
plication. However,  the  rule  was 
granted. 

The  Solicitor  General  (LteJ,' and 
Baldwm,  for  the  plaintiff  contended, 
that  the  indulgence  for  three  months 
could  no  more  be  held  to  amount  to  a 
discharge,  than  the  payment  of  part ; 
and  that  it  was  clear  law,  that  pay- 
ment of  part  by  the  drawer  would  not 
discharge  the  acceptor.    An  acceptor 


and  drawer  stand  in  different  situa- 
tions. The  indorsement  was  made  to 
prevent  an  imputation  of  lachesy  be- 
cause delay  in  coming  against  an  ac- 
ceptor, may  discharge  a  drawer  or  in- 
dorsee But  nothing  under  the  limi- 
tation of  six  years  will  discharge  the 
acceptor. 

Lord  Mansfield, — The  doubt  is, 
whether,  instead  of  a  nonsuit,  the 
question  should  not  have  been  left  to 
the  jury,  it  being  a  question  of  inten- 
tion arising  out  of  the  circumstances. 
The  bill  was  probably  an  accommo- 
dation bill,  as  the  drawer  and  accep- 
tor were  brothers. 

Willes,  Justice f^-lt  was  establish- 
ed by  Dingwall  v.  Dunster,  that  laches 
will  not  discharge  the  acceptor.  My 
doubt  is,  how  far  this  indorsement 
necessarily  discharges  the  acceptor, 
and  I  think  that  question  ought  to 
have  been  left  to  the  jury. 

Holler,    Justice, There    is    no 

doubt  as  to  the  law.  It  is  as  has  been 
stated  by  the  counsel  for  the  plaintiff. 
1  rather  think  the  case  should  have 
gone  to  the  jury.  But  I  am  not  there- 
fore of  opinion,  that  there  should  be 
a  new  trial.  The  indorsement  could 
not  have  been  meant  as  an  additional 
security,  for  the  drawer  was  equally 
liable  before.  I  should  have  left  the 
question  to  the  jury,  but  with  very 
strong  observations ;  and,  as  the  de- 
mand is  so  small,  I  do  not  think  there 
should  be  a  new  trial. 

The  rule  discharged. 


Vout 


•r 
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Monday,  15th  / 

Nor-  Planche  and  Another,  against  Fletcher. 

If  goodi  are  in-  HHHE  plaintiffs,  Planche  and  Jacquery,  merchants  in  Lon- 
SiSft^^dbi  don>  insured  goods,  "  on  board  the  Swedish  ship  called 
to  Xantz,  with  "  the  Maria  Magdalena,  lost  or  not  lost,  at  and  from  Lon- 
CtaS^ahe*  "  ^°n  "^  RniHgPte to  Nantz,  with  liberty  to  call  at  Ostend, 
u  cietrcSTonV  "  being  a  general  ship  in  the  port  of  London  for  Nantz.n 
to^i°dSctibft  '^iere  ^  a  declaration  in  the  policy,  that  the  insurance  was 
JvU/z,  thatbelr  made  on  account  of  "  certain  persons  carrying  on  trade  under 
fog  the  known  «  the  name  and  firm  of  Vallit  o)  du  Plessis,  Monsieur  Lusseau 
Sn  order  to  "  U  Jeune,  Guiilaume  Albert,  et  Poitier  de  la  Gtteule."  The 
»ve  eirtmin  da-  defendant  underwrote  the  policy  for  £300,  at  three  guineas 
torf^ndFrOTai  Per  ct%*>  r'^ie  8Wp*»  clearances  from  the  custom-house  ia 
there  u  no  fraud   London,  and  her  other  papers,  were  all  made  out  as  for  0*- 

writerCwnf*r  m  to  ttl%i  onlv> but  *°  shiP  and  E00*8  were  intended  to  go  directly 
▼acate  the  policy  from  London  to  Nantz,  without  going  to  Ostend.     Bills  of 
T^DdST8  lading,  in  the  French  language,  dated  the  18th  of  July  1778, 
the  commence-    were  signed  by  the  captain  in  London,  but  purporting  to  be 
tT^bot'when-    mz^e  at  Ostend,  and  that  tne  goods  were  shipped  there  to  be 
every  body  ex-    delivered  at  Nantz.    The  policy  was  subscribed  by  the  de- 
P**?*™*™-    fendant  on  the  7th  of  July,  and  the  lading  was  taken  in  be- 
insured  «  not*    tween  the  24th  of  July  and  the  17th  of  August.    The  procla- 
boand  to  give      mation  for  making  reprisals  on  French  ships,  fyc.  bore  date 
ftottoe,  though'    die  29th,  and  appeared  in  the  Gazette  on  the  31st  of  July* 
the  ship  do  not     Two  underwriters  had  signed  the  policy  after  the  proclama- 
w»  take* place*   t*on>  at  &e  same  premium  of  three  guineas;  one  on  the  31st 
•nd  the  under-     of  July,  and  the  other  on  the  7th  of  August.     The  ship 
T^Tlu^u^.  «flcd  on  the  24th  of  August,  and  was  taken  by  a  King's  cut- 
The  court*  in      ter  on  her  way  to  Nantz.    After  her  departure  from  Graves- 
So'notuireno-    t  n^>  *he  captain  threw  overboard  all  the  papers  he  had  receiv- 
ticeof  foreign     ed  from  the  custom-house  at  London.    They  had  been  obli- 
leveaoeiawf.      terated  by  the  custom-house  officers  at  Gravesend,  and  were 
no  longer  of  any  use.  The  ship  was  released  by  the  Admiralty, 
but  the  goods  were  condemned.    The  plaintiffs  had  no  con- 
nection or  share  in  the  ship.     Such  were  the  material  facts  of 
this  case,  as  they  were  stated  this  day,  by  Lord  Mansfield 
in  his  report,  upon  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial.    The  cause  had  been  tried  at  the  last  Sittings 
at  Guildhall,  and  a  verdict  found  for  the  plaintiffs.    The 
grounds  of  the  application  for  a  new  trial  were  two.     1 .  Tliat 
(  252  ]      there  was  a  fraud  on  the  underwriters,  the  ship  having  been 
cleared  out  for  Ostend,  and  yet  never  having  been  designed  for 
that  place.    2.  Hat,  as  hostilities  were  declared  after  the  po- 
licy 


1779. 


Planchb" 

against 
Fletcher. 
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hey  was  signed,  and  before  the  ship  sailed,  the  defendant 
(Might  to  have  had  notice,  that  he  might  have  excercised  his 
discretion  whether  he  would  chuse  for  a  peace  premium  to 
nio  the  risk  of  capture.  Besides  the  facts  above-mentioned, 
his  Lordship  stated,  that  the  plaintiffs  had  produced  evi- 
dence to  shew,  that  all  ships  going  with  goods  of  British 
manufacture  to  Frame  clear  out  for  Ostend  without  mean- 
ing to  go  thither,  and  that  this  is  universally  understood  by 
persons  concerned  in  that  branch  of  commerce.  The  rea- 
son suggested  for  clearing  out  for  Ostend,  and  afterwards 
making  bills  of  lading  as  from .  that  place,  were,  that  the 
light-house  duties  are  saved,  which  are  payable  when  the 
voyage  is  known  to  be  directly  down  the  Channel,  and  that 
the  French  duties  are  less  upon  goods  from  Ostend,  than 
from  England. 

The  Solicitor  General,  and  Bower,   for  the  plaintiffs— 
Dunning,  and  Davenport,  for.  the  defendant. 

For  the  defendant,  the  fabrication  of  false  and  colourable 
papers,  and  the  suppression  of  the  true  destination  of  the 
ship,  were  urged  as  circumstances  of  fraud,  tending  to  mis- 
lead the  underwriter,  as  to  the  voyage  intended  to  be  insured, 
and  die  nature  of  the  risk.  But  the  second  objection  was 
chiefly  relied  upon,  and  it  was  said,  that  it  was  the  duty  of 
the  iusured  to  have  given  the  underwriter  information,  that 
the  ship  continued  in  the  river  after  the  proclamation.  It  was 
also  contended,  that  in  time  of  war,  the  exportation  of 
enemy's  property,  even  in  neutral  bottoms,  was  illegal,  and 
that  an  insurance  upon  such  goods  was  void. 

In  answer  to  this,  it  was  said,  in  the  first  place,  that  there 
was  no  compulsion,  by  the  terms  of  the  insurance,  for  the 
ship  to  go  to  Ostend.  If  her  fixed  destination  as  under- 
stood by  the  underwriters,  had  been  from  England  to 
Ostend,  and  from  Ostend  to  Nantz,  the  policy  would  have 
been  otherwise  worded;  and  the  course  of  the  trade  being 
notorious,  the  defendant  could  not  be  deceived  or  misled  by 
her  being  cleared  out  for  Ostend.  As  to  the  second  ob- 
jection, the  rupture  with  France  was  impending  and  ex- 
pected by  all  the  world  at  the  time  when  the  policy  was 
signed.  The  proclamation  did  not  contain  an  interdiction  of 
commerce  between  the  two  nations ,  the  packets  and  mails 
passed  regularly  between  Dover  and  Calais  long  afterwards. 
There  was  nothing  illegal  in  exporting  or  insuring  French  [  £53  ] 
property  in  neutral  bottoms  after  the  proclamation,  and  the 
premium  on  such  goods  in  neutral  ships  did  not  rise  for  a 
long  time  after  the  commencement  of  hostilities.  If  the 
transaction  had  not  been  strictly  legal,  there  were  cases 
where  the  court  had  refused  to  grant  a  new  trial  on  that 

Ta  ground 
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1779.      ground  when  the  objection  was  against  the  justice  tad  con? 
v^^^,       science  of  the  case  (a). 

Plaxciie'        Lord  Mansfield, — This  verdict  is  impeached  upon  two 
against       grounds.      1.  It  is  said,  there  was  a  fraud  on  the  under* 

Fletcher,  writers  in  clearing  out  the  ship  for  Ostend,  when  she  was 
never  intended  to  go  thither.  But  I  think  there  was  no  fraud 
on  them, — perhaps  not  on  any  body.  What  had  been 
practised  in  this  case  was  proved  to  be  the  constant  course 
of  the  trade,  and  notoriously  so  to  every  body.  The  rea- 
son for  clearing  for  Ostend,  and  signing  bills  of  lading  as 
from  thence,  did  not  fully  appear.  But  it  was  guessed  at. 
The  Fermiers  Generaux  have  the  management  of  the  taxes 
in  France.  As  we  have  laid  a  large  duty  on  French  goods, 
the  French  may  have  done  the  same  on  ours,  and  it  may  be 
the  interest  of  the  farmers  to  connive  at  the  importation  of 
English  commodities,  and  take  Ostend  duties,  rather  than 
stop  the  trade,  by  exacting  a  tax  which  amounts  to  a  pro- 
hibition. But,  at  any  rate,  this  was  no  fraud  in  this  country. 
One  nation  does  not  take  notice  of  the  revenue  laws  of 
another  [f  1 J  [<*>].  With  regard  to  the  evasion  of  the  light- 
house duties,  the  ship  was  not  liable  to  confiscation  on  that 
account  [f  2].  The  second  objection  is,  that  the  policy  was 
made  before,  and  the  ship  sailed  after,  the  proclamation  for 
reprisals.  But  every  man  in  England  and  France,  on  the  17th 
of  July,  expected  the  immediate  commencement  of  a  war.  I 
will  not  say  it  was  actually  commenced ;  but  the  ambassadors  of 
both  countries  were  recalled ;  the  Pallas  and  Licorne  were 
taken;  the  fleets  at  sea;  and,  as  it  appeared  afterwards, 
waiting  for  each  other  to  fight.  It  does  not  appear  that  the 
goods  were  French  property  [l];  an  Englishman  might  be 


(a)  They  cited  Deerly  v.  the 
Duchess  of  Mazarine,  B.  R.  H.  8  W. 
3.  2  Salk.  646.  Smith  v.  Page,  M. 
8  W.  3.  B.  R.  ibid.  6*44.  Sparkes  v. 
Spicer,  B.  R.  H.  10  W.  3.  2  Salk. 
648 — S.  P.  recognized  in  Allen  v. 
PeshaU,  C.  B.  M.  1 8  Geo.  3.  2  Blackst. 
1177-  <&"  Vide  also  Edmonson  v. 
Machcll,  B.  R.  T.  27  Geo.  3.  2  Term 
Rep.  4. 


[<3>]  S.  P.  Boucher  v.  Laws  on,  B. 
JR.  H.  8  Geo.  2.  Cases  Temp.  Ld. 
Hardw.  85.  89,  90.  Holman  v.  John* 
son.  B.  R.  T.  15  Geo.  3.  Caxop.  341. 
343. 

[1]  It  was  assumed  by  the  counsel 
for  the  defendant,  from  the  names  of 
the  persons  in  whom  the  interest  was 
declared  being  French,  and  from  the 
condemnation  at  the  Admiralty. 


[f  l]S.P.per  Lord  Mansfield  at  Nisi  come  within  the  cases  where  policies 
Prius,  in  Lever  v.  Fletcher,  Park,  'have  been  held  void,  the  voyage  being 
Ins.  237.  for  illegal  purposes.  Marshall  «•  In- 

[r  2]  Qjr.  Whether  this  does  not    sv ranee,  402. 
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sending  his  goods  to  France  in  a  neutral  ship  [p  3].  But  h  is       1779. 
indifferent  whether  they  were  English  or  French.    The  risk       s^vw 
insured  extends  to  all  captures  [2]  [f  4],  and  as  other  un-    Planch*' 
derwriters  signed  at  the  same  premium,  after  the  proclama-       against 
tion,  it  appears  that  the  war  risk  was  in  view  when  the  de-    Fletcher. 
fendant  signed.    Shall  he  avail  himself  of  an  event  which  en-      [  254  ] 
creases  the  risk,  but  which  he  had  in  contemplation  when  he 
underwrote  the  policy  ?  I  am  of  opinion  that  there  should  not 
be  a  new  trial. 

The  rule  discharged  [t  72]. 


[2]  The  description  of  the  risk  was 
in  the  usual  printed  form. 


[t  72]  V^e  Henkle  v.  the  Royal  Ex- 
change  Assurance  Company,  Cane. 
1749.  1  Fez.  317. 


[r  3]  Bat  if  it  had  appeared  that 
the  goods  were  the  property  of  alien 
enemies,   the  action  could  not  have 
been  supported;   Brandon  v.  Nesbit 
6T.  R  23.  in  which  this  was  held  to 
be  a  good  plea  to  an  action  on  a  po- 
licy;  and  that  a  replication  stating 
that  the  aliens  were  indebted  to  the 
agent  (plaintiff )   in  more  money,  was 
no  answer.     In  Bristow  v.  Towers,  ib. 
35.  the  same  point  was   ruled,  the 
facts  being  found  upon  a  special  ver- 
dict, in  an  action  where  the  plea  was 
the  general  issue.    But  if  a  prisoner 
of  war  enters  into  a  contract,  he  is 
not  disabled  from  suing  upon  it  while 
remaining  in  that  condition.     R.  in  a 
case  where  the  plaintiff  was  a  subject 
of  a  state  in  amity,   but  was  taken 
in  hostility;  and  scrub,  it  would  make 
no  difference  if  he  were  alien  enemy 
born,      Sparenburgh  v.  Bannatyne,  1 
B.  if  P.  163.     So,  trading  with  the 
enemy  is  illegal,   unless  licenced  by 
the  king:    and  if  the  king  by  his 
licence  imposes  any  conditions  or  re- 
strictions,   they  must  be  observed,  or 


the  trading  will  not  be  protected. 
Vandyck  v.  Whitmore,  1  East,  475. 
(and  see  Potts  v.  Bell,  8  T.  R.  548). 
But  licence  to  trade  with  alien  enemy 
iu  certain  goods,  protects  the  ship; 
and  an  action  may  be  supported  on 
policy  of  insurance  on  the  ship, 
though  the  property  of  alien  enemy, 
provided  the  plaintiff  on  the  record  is 
not  personally  disabled  to  sue.  Ken- 
sington v.  Inglis,  in  error,  8  East, 
273. 

[r  4]  It  has  since  been  solemnly 
determined  that  no  insurance,  though 
made  in  time  of  peace,  can  protect 
against  British  capture.  Furtadov. 
Rogers,  I  B.  $  P.  191.  and  see 
ace.  Kellner  v.  he  Mesurier,  4  East, 
396*  Gamba  v.  Le  Mesurier,  ib.  407. 
and  Brandon  v.  Curling,  ib.  410. 
In  which  it  was  held,  that  capture  by 
the  King  or  his  co-belligerents  is  vir- 
tually excepted  from  every  insurance; 
and  that  no  indemnity  for  such  cap* 
ture  can  be  obtained  even  by  ac- 
tion brought  after  the  restoration  of 
peace. 
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Monday  15th         Johnston  and  Another  against  Sutton. 

An  assurance  of  nnHlS  was  an  action  on  a  policy  of  insurance  on  goods  on 

preXVoh'ibit-  b°ard  ^   Ship    V*nU**    l08t    °r   UOt  loSt>   "  at  .Mld    frOI!l 

cd  bytiio  laws     4€  London  to  JN  ew  York,  warranted  to  depart  with  convoj 

?0£Ucountryi*  «  from  the  channel  for  the  voyage  (a)." 

The  cause  was  tried  before  Lord  Mansfield,  at  the  last 
Sittings  BlGuildhall,  and  a  verdict  found  for  the  plaintiffs.  The 
defendant  obtained  a  rule  to  shew  cause  why  there  should  not 
be  a  new  trial,  which  came  on  to  be  argued  immediately  after 
the  foregoing  case  of  Planche  v.  Fletcher.  The  facts,  upon 
his  Lordship's  report,  appeared  these :  The  ship  was  cleared 
for  Halifax  and  New  York,  She  had  provisions  on  board, 
which  she  had  a  licence  to  carry  to  New  York,  under  a  provi- 
so in  the  prohibitory  act  of  16  Geo.  3.  c.  5.  But  one  half  of 
the  cargo,  including  the  goods  which  were  the  subject  of  this 
policy,  was  not  licensed,  and  was  not  calculated  for  the  Hali- 
fax market,  but  for  New  York.  There  had  been  a  proclama-i 
tion  by  Sir  William  Howe  to  allow  the  entry  of  unlicensed 
goods  at  New  York,  and  though  there  were  bonds  usually 
given  at  the  custom-house  here,  by  which  the  captain  engaged 
to  carry  the  goods  to  Halifax,  those  bonds  were  afterwards 
cancelled,  on  producing  a  certificate  from  an  officer  appointed 
for  that  purpose  at  New  York,  declaring,  that  they  were 
landed  there.  The  commander  in  chief  had  no  authority 
under  the  act  of  parliament  to  issue  such  proclamation,  or  to 
permit  the  exportation  of  unlicensed  goods.  The  Venus  was 
taken  in  her  passage  to  New  York  [1],  by  an  American  pri- 
vateer. 
[  255  ]  Dunning,  and  Peckham,  for  the  plaintiffs.-— The  Solicitor 

General,  and  Lee,  for  the  defendant. 

On  the  part  of  the  plaintiffs,  it  was  contended,  that  a  ver- 
dict agreeable  to  the  justice  and  conscience  of  the  case,   al- 
though 

fa)  Vide  Lilly  v.  Ewer,  supra,  H.  for  the  use  of  his  Majesty's  fleets  or 

19  Geo.  3.  p.  72.  ,  garrisons,  or  the  iahabitants  of    any 

[1]  The  statute  (§  1.)  prohibits  all  town    possessed     by    his     Majesty's 

commerce  with  the  province  of  New  troops,  provided  the  master  shall  pro- 

York,    (amongst    others,)    and  con-  duce  a  licence,  specifying  the  voyage, 

iiscatcs   all    ships   and  their  cargoes  $c.  and  the  quantity  and  species    of 

which  shall  bo  found  trading,  or  provisions;  but  by  the  same  pro- 
going  to,  or  coming  from  trading  with*  viso  it  is   declared,  that   goods    not 

them.     Then  there  is  a  proviso  (§  2.)  licensed,  found  on  board  such  ships, 

excepting  ships  laden  with  provisions  shall  be  forfeited. 
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though  the  transaction  might  not  be  strictly  legal,  would  not 
be  set  aside  by  the  court.  The  cases  cited  on  this  point  in 
Planche  v.  Fletcher  (z)f~vtere  insisted  upon,  and  a  modern 
case  of  Burton  v.  Thompson  (a),  was  also  mentioned,  in  sup- 
port of  the  same  doctrine. 

On  the  other  side,  it  was  said,  that  the  plaintiff's  counsel 
were  so  well  convinced  that  the  objection  was  fatal,  that  they 
called  for  the  cryer  to  nonsuit  their  clients,  but  the  jury  de- 
livered their  verdict  before  he  could  be  found.  That  there 
was  no  imputation  on  the  defendant  in  making  this  defence, 
because,  on  the  face  of  the  policy,  it  was  lawful ;  for  licensed 
goods  might  be  legally  carried  to  New  York.  He  was  to  pre- 
some  that  the  goods  insured  were  licensed.  The  insurer  has 
do  opportunity  of  seeing  the  clearances. 

Lord  Mansfield, — The  whole  of  the  plaintiff's  case 
goes  on  an  established  practice,  directly  against  an  act  of  par- 
lament.  If  the  defendant  did  not  know  that  the,  goods  were 
unlicensed,  the  objection  is  fair  as  between  the  parties.  If  he 
did,  he  would  not  deserve  to  be  favoured.  But,  however  that 
may  be,  it  was  illegal  to  send  the  goods  to  New  York,  and,  in 
pari  delicto,  potior  est  conditio  defendentis.  It  is  impossible 
to  bring  this  within  the  cases  which  have  been  cited,  because 
here  there  was  a  direct  contravention  of  the  law  of  the  land. 
—As  to  the  nonsuit,  if  it  had  been  recorded,  I  should  have 
let  it  aside,  that  the  plaintiffs  might  not  imagine  themselves 
injured  by  the  admission  of  their  counsel. 

The  rule  made  absolute  [<*>]. 


855 


1779. 


Johkstoit 
against 
Suttok. 


(z)  Supra,  p.  253.    Note  (a).  [«>]  Vide  Delmada  v.  Motteui,  B< 

(a)  B.  R.  M.  32  Geo.  2.  2  Burr.    R.  M.  25  Geo.  3  [r]. 
664. 


[f]  This  case  is  reported  in  Park. 
Ins.  234.  It  decides  that  a  voyage 
in  breach  of  an  embargo,  laid  on  in 
time  of  war  by  the  government  of  the 
country  where  the  ship  happens 
to  be,  is  illegal,  and  cannot  be  the 
subject  of  insurance.      The    same 


principle  was  admitted  in  Camden  v. 
Anderson,  6  T.  li.  723.  and  I  B.  $ 
P.  273.  and  in  Wilson  v.  Marry  at, 
8  T.  R.  31.  and  1  B  SpP.  430.  where 
the  illegality  in  question  was  a  vio- 
lation of  the  charter  of  the  East  India 
Company. 
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Tuc^y,  i6ih  Lee  agamfi  White  and  Others. 


Nov, 


Theinhitbitants  T^HIS  cause,  which  was  an  action  of  trespass  for  taking  the 

tow°nnC  ?"*£  plaintiff's  goods,  was  tried  before  Heath,  Serjeant,  at 

iwgh,  omowiT  ^ie  1^3t  Assies  for  Somersetshire.    The  defendants  justified 

corpora.c,  »rc  under  the  statute  of  1  #  2  Philip  and  Mary,  cap*  7.  0U«    A 

»o^pro^b,ted^v  verdJct  wag  found  for  &e  pi?intiff>  but  ^ect  to  the  opinion 

r.  7.  from  selling  of  the  court  on  a  case  which  stated;— That  Frame  is  an 
J?"n  ^hw1'  ancient  market-town,  but  not  a  town  corporate,  nor  having 
m  rket  towns,  any  guild,  fraternity,  or  liberty ;  that  the  plaintiff  at  die  time 
*d  n^T^oin  ?f  «w»g  *he  goods  in  the  declaration  mentioned,  did  not 
fsir.  inhabit  in  Frome,  but  was  an  inhabitant  of  the  city  of  Here- 

ford, carrying  on  the  trade  of  a  linen-draper  there ;  and  that, 
in  the  room  in  the  declaration  mentioned,  in  the  town  of 
Frome,  and  not  in  any  open  fair,  he  proffered  to  sell,  by  re- 
tail, the  goods  hi  the  declaration  mentioned,  being  part  linen- 
cloth,  part  haberdashery,  and  the  residue  mercery  wares*  not 
being  of  hi*  own  making  [1];  that  two  of  the  defendants, 
being  constables  of  Frome,  and  the  other  defendants  in 
their  aid,  entered  the  room,  and  seized  and  carried  away  the 
,goods. 

Batty  for  the  plaintiff.— -Davenport,  for  the  defendants. 
Batt  having  mentioned  the  case  of  Davis  v.  Leving,  im- 
ported in  Levin*  (b)>  (where  upon  a  demurrer,  it  was  ad- 
judged, that  the  inhabitants  of  one  market-town  might  sell 
their  goods  by  retail  in  another,  and  were  not  meant  to  be 
prohibited  from  so  doing  by  the  statute  of  P/iilip  &  Mary,) 
Davenport  admitted,  that  it  waa  decisive;  and  the  couit, 
without  argument,  declared  themselves  to  be  of  that  opi- 
nion. 

The  Pcstea  to  be  delivered  to  the  plaintiff. 

fa)  §  1,2.  woollen   cloth  of  the  vendor's  own 

[1]  By  §  5.  of  the  statute,  there     making. 
is  an  exception  as  to  the  linpn  or        (bj  B.  R.  25  Car.  2.    2  Lev.  8<J. 
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Janson  and  Another,  Assignees  of  Burton,  T«*«uyf  is* 
a  Bankrupt,  againji  Willson.  ar# 

THE  defendant  having  obtained  a  judgment  against  Burton,  Thedrpodtknu 
levied  on  his  effects  to  the  amount  of  his  debt,  on  the  ^km^u** 
25th  of  January  1779*    On  the  25th  of  February  following,  when  ranted 
a  commission  of  bankruptcy  issued  against  Burton,  and  he  ow^^f.ao^ 
was  found  a  bankrupt,  on  the  evidence  of  Anne  Well*,  then  41.  »retv4cn<*, 
his  servant,  who  swore  to  several  acts  of  bankruptcy  on  the  I*  "  Jf*0"  ** 
7th  and  8th  of  January.    Before  the  sheriff  had  paid  the  the  p^JTtin* 
money  over  to  Willson,  the  assignees  gave  him  notice  not  to  jj^1  the  **  °* 
port  with  it,  stating  to  him,  that  an  act  of  bankruptcy  had  c»mnrittc3[  7* 
been  committed   before  the  execution  of  the  writ  of  jieri  *pecified&eiein. 
facias.    The  sheriff  applied  for,  and  obtained,  leave  to  pay  the 
money  into  court,  and  the  assignees  having  moved  that  it 
might  be  paid  over  to  them,  the  court  directed  a  feigned 
issue  to  try,    "  whether  Burton  became  a  bankrupt  before 
"  the  25th  day  of  January  1779*"    At  the  trial,  the  plain- 
tiff*-proved,  that  Anne  frells  was  dead,  and  produced  an 
office-copy  of  (he  record  of  her  deposition,  made  according 
to  the  directions  of  the  statute  of  5  Geo.2.  c. SO.  §41.  in  0 

order  to  shew,  that  Burton  had  committed  an  act  of  bank- 
ruptcy before  the  25th  of  January.  It  was  objected,  at  the 
trial,  that  it  was  not  the  meaning  of  the  statute,  that  the  de- 
positions, when  entered  of  record,  should  be  evidence  of  the 
precise  time  of  the  party's  becoming  a  bankrupt,  but  merely 
that  he  was  so  before  the  commission  issued.  Lord  Mans- 
field, before  whom  the  cause  was  tried  at  the  last  Sit- 
tings at  Guildhall,  admitted  the  evidence;  and  a  verdict  was 
found  for  the  plaintiffs;  but  his  Lordship  saved  the  point; 
and  the  defendant,  hi  the  beginning  of  this  term,  obtained 
a  rule  to  shew  cause  why  the  verdict  should  not  be  set  aside. 

The  case  came  on  to  be  argued,  this  day,  by  the  Solicitor 
General,  and  Davenport,  for  the  plaintiffs.— Dunning,  and 
Erskine,  for  the  defendant. 

In  support  of  the  rule,  it  was  argued,  that  the  purpose  of 
the  provision  for  making  a  record  of  the  depositions  is  de- 
clared, by  the  preamble,  to  be,  to  protect  the  titles  of  pur- 
chasers under  commissions  of  bankrupt,  which  purpose  is  at- 
tained, if  depositions  so  recorded  are  only  admitted  as  evi- 
dence of  every  thing  necessary  to  support  die  commission; 
and,  for  that  end,  proof  that  there  was  an  act  of  bankruptcy  r  25$  1 
before  die  commission  issued,  is  sufficient  If  the  more 
extensive  construction  were  received,  the  effect,  in  numberless 
instances,  would  be  to  overturn,  instead  of  establishing  titles 

Wider 
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1779,      under  commissions.    A  man  who  has  been  m  possesskm 

v^v^/      almost  twenty  years  might  lose  his  estate,  in  an  ejectment,  on 

Jakson      this  sort  of  evidence.    When  a  commission  is  opened,  die 

against      commissioners  never  inquire,  or  cross-examine  the  witness, 

Wiuaoir.    as  to  the  precise  time  of  the  bankruptcy,  and  therefore  no 

precision  ou  that  point  is  to  be  looked  for  in  the  depositions; 

and  Lord  Hardwicke  publicly  approved  of  that  method  of 

proceeding,  and  said,  that  the  commissioners  ought  not  to  find 

the    exact   time,  not  thinking  that  within  their   province. 

When  a  statute  encroaches  on  the  general  rules  of  law,  by 

making  that  evidence  which  otherwise  is  not,  it  ought  to  be 

construed  strictly,  and  not  carried  beyond  die  purpose  for 

which  the  innovation  was  introduced. 

On  die  other  side,  it  was  said,  that  the  act  of  parliament 
was  compulsory  as  to  reading  the  depositions  in  evidence. 
The  degree  of  credit  a  jury  might  chuse  to  give  to  them  was 
another  question.    They  might  be  contradicted  or  disbelieved. 
The  argument  from  the  manner  in  which  the  preamble  of  the 
clause  of  the  statute  on  which  the  point  arose  was  worded, 
.  could  have  no  weight.    It  specifies  only  the  inconvenience  to 
purchasors  of  messuages,  lands,  tenements,  or  hereditaments: 
would  it  be  contended,  that  purchasors  of  personal  property 
could  not  avail  themselves  of  the  depositions,  when  recorded 
to  prove  their  title?    If  those  depositions  are  to  be  read  in 
evidence,  they  must  be  taken  all  together,  and  cannot  be 
garbled,  and  part  considered  as  admissible;  part  not    Be- 
sides, the  enacting  part  is  general,  and  says,  that  copies  of 
the  record  of  depositions  made  up  in  the  manner  directed  bt 
the  act,  "  shall  and  may  be  given  in  evidence  to  prove  such 
"  commissions,   and  the  bankruptcy  of  such  person  against 
"  whom  such  commission  hath  been  or  shall  be  awarded,  or 
*  other  matters  or  things  [i]." 

Lord 


[l]  There  is  a  remarkable  inac- 
curacy in  this  section  of  5  Geo.  2.  c. 
30.  which  Was  not  mentioned  on  the 
present  occasion.  After  prescribing 
the  manner  of  entering  the  commis- 
sion, deposition,  proceedings,  and 
certificate  of  record,  it  says,  that 
true  copies,  u  signed  and  attested  as 
herinafter  mentioned"  shall  and  may 
be  given  in  evidence,  but  there  is 
not  in  the  subsequent  part  of  the 


clause,  nor  of  the  act,  any  provision 
for  attesting  or  signing  the  entries  so 
made.  It  is  only  enacted  that  the 
Chancellor  shall  appoint  a  person 
who  shall  by  himself  or  his  deputyf 
by  a  writing  under  his  or  their  hands, 
enter  of  record  such  commissions, 
4*c. — Qn.  How  the  copy  of  the  de- 
position in  this  case  was  attested  and 
signed  ?  [rl.] 


[?  1]  Peake's  Lam  of  Evidence^  p.    "  this  act  it  might  possibly  be  im« 
67.    °On  a  liberal  construction  of    "  plied  that  power  was  given  to  such 

officer 
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Lord  Mansfield,'— At  the  trial,  I  had  a  recollection 
that  this  question  had  come  before  the  court  upon  some  for- 
mer occasion,  and  that  Sir  Fletcher  Norton  had  argued 
it,  but  I  did  not  remember  the  event  The  objection  to  the 
evidence  seemed  to  me  to  have  weight  in  this  cause,  where 
the  only  fact  in  issue  is  the  time  when  the  bankruptcy  took 
place.  I  took  the  safest  way.  I  admitted  the  evidence,  and 
left  the  jury  to  judge  of  the  weight  of  it,  but  saved  the  point 
for  the  opinion  of  the  court.  Upon  consideration  it  seems 
clearly  determined  by  the  act  of  parliament  itself.  The  wit- 
ness cannot  tell  his  story  before  the  commissioners,  without 
saying  when  the  act  of  bankruptcy  was  committed  [f  2].  »He 
must  mention  that,  naturally,  and  of  course,  and  therefore 
is  the  more  likely  to  speak  the  truth.  In  many  cases  its 
being  an  act  of  bankruptcy  depends  on  the  time.  The  legis- 
lature considered  the  commissioners  as  indifferent  persons, 
examining  the  witnesses  with  impartiality,  and  taking  care  of 
the  interests  of  all  parties.  It  is  very  common  for  the  enact- 
ing part  of  a  statute  to  extend  beyond  the  evils  mentioned  in 
the  preamble,  and  the  English  language  does  not  afford  more 
general  words  than  those  used  in  the  enacting  part  of  this 
statute.  It  turns  out  that  this  very  point  was  agitated  in  the 
case  of  Alderson  v.  Temple  (a),  and,  after  consideration,  the 
court  was  unanimous,  that  the  act  is  conclusive,  and  the  de- 
positions admissible  evidence  to  all  purposes. 

Willes*  and  Ashhuhst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — I  have  a  note  of  Alderson  v.  Temple, 
which  mentions  this  point,  and  Mr.  Davenport  has  lent  me 
one  of  his,  which  is  very  accurate  (b).  The  court,  at  first, 
were  not  aware  of  the  words  of  the  act,  but  afterwards, 
though  there  was  no  express  decision,  the  audience  were 
impressed  with  'the  idea  that  they  were  all  clearly  of  the 
opinion  just  stated  by  his  Lordship.  The  preamble  of  the 
act  does  not  merely  recite  the  inconvenience  arising  to  pur- 
chasers under  a  commission,  but  also  those  to  which  the 
creditor*  of  a  bankrupt  were  exposed.    What  Lord  Habd- 

WICKB 


Javsok 

against 

Willsov. 


(a)  T.  8  Geo.  3.     4  Burr.  2235.     of  those  reporters. 
Since  reported,  1  Blackst.  66*0.     But        (b)  Buller,    Justice,   read  Daven* 
this  point  is  not  mentioned  by  either    port's  note. 


to  certify  his  inrollment ;  and  then 
his  certificate  would  be  sufficient 
evidence  of  the  copy :  but  the  safer 
way  would  certainly  be,  to  prove 
it  examined  with  the  original  also." 


[r  2]  In  R.  v.  Eritk,  SEast.  53*.  the 
court  held  that  hearsay,  of  t::e  pa- 
rents, although  evidence  of  the  fact 
of  birth,  was  not  admissible  evidence 
of  the  place, 


159 
1773. 

Janso* 

against 

Willsow. 
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wicks  said  has  been  misunderstood.  He  was  speaking  of 
the  adjudication  by  the  commissioners,  not  of  the  deposi- 
tions, which  must  mention  the  time,  so  as  to  fix  it  after 
the  date  of  the  petitioning  creditor's  debt,  and  before  the 
issuing  of  the  commission  [2].  Some  acts  of  bankruptcy  de- 
pend entirely  on  the  time.  Thus  keeping  house  on  a  Sim- 
day  cannot  make  a  man  a  bankrupt  It  is  unnecessary,  in 
this  case,  to  determine,  whether  the  depositions  might  have 
been  contradicted. 

The  rule  discharged. 


[2]  The  Solicitor  General  said, 
Lord  Hardwickc's  reason  for  advising 
commissioners  to  find  the  bankruptcy 
generally  was,  that  they  might  allow 


all  who  were  creditors  prior  to  the 
date  of  the  commission  to  prove  their 
debts. 


Tuesday,  16th 
Nov. 


In  m  representa- 
tion that  a  ship 
was  seen  safe  on 
■uch  a  day  and 
had  performed 
hro  thirds  of  her 
Toyage,  if  it 
turn  out  that  she 
had  got  as  far  as 
was  represented | 
hut  was  lost  two 
days  before  the 
day  mentioned, 
the  mistake  is 
material,  and 
makes  the  policy 
void. 


Macdowall  against  Fraser. 

ryHIS  was  an  action  upon  a  policy  of  insurance  on  the  ship 
■*  the  "  Mary  and  Hannah,  from  New  York  to  Phila- 
delphia? At  the  time  when  the  insurance  was  made,  which 
was  in  London,  on  the  30th  of  January,  the  broker  repre- 
sented the  situation  of  the  ship  to  the  underwriter  as  follow* : 
"  The  Mary  and  Hannah,  a  tight  vessel,  sailed  with  se- 
"  veral  armed  ships,  and  was  seen  safe  in  the  Delaware  on 
"  the  1  Uh  of  December,  by  a  ship  which  arrived  at  New 
"  York."  In  fact,  the  vessel  was  lost  on  the  9th  of  December, 
by  running  against  a  chevaux  defrise,  placed  across  the  river. 
The  cause  came  on  to  be  tried  before  Lord  Mansfield,  at 
the  last  Sittings  at  Guild/ialL  The  defence  was  founded  on 
the  misrepresentation  as  to  the  time  when  die  ship  was  seen ; 
and  the  representation  and  the  day  of  the  loss  being  proved, 
the  jury  found  for  die  defendant.  On  Monday,  the  8th  of 
November,  Dunning  obtained  a  rule  to  shew  cause,  why 
there  should  not  be  a  new  trial,  which  came  on  to  be  argued 
this  day. 

The  Solicitor  General,  and  Dunning,  for  the  plaintiff. — 
Lee  and  Davenport,  for  the  defendant. 

On  the  part  of  the  plaintiff,  the  difference  between  a 
warranty  and  a  representation  was  much  enlarged  upon. 
It  was  admitted,  that  the  representation  in  this  case  was  false 
in  point  of  fact,  though  the  insured,  at  the  time,  believed  it 
to  be  true.  It  was  also  admitted,  that  a  representation,  if 
false,  in  a  material  point,  annuls  the  contract.  But  it  was 
contended,  that  the  particular  day  when  the  ship  had  been 
seen  in  the  Delaware  was  not  material.    That  the  meaning  of 

the 
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the  representation  was  to  inform  the  underwriter,  that  the 
Aip  had  got  safe  through  two  thirds  of  h?r  voyage  from 
Xe»  York,  and  beyond  the  reach  of  capture.  What  was 
#  stated  as  to  that  material  part  was  perfectly  true,  and  that  was 
Ji  that  was  necessary,  as  was  decided  in  the  cases  on 
Ae  insurance  of  the  Julius  Csesar  (a).  If  the  representa- 
tiotihad  been,  that  she  had  been  seen  on  the  8th  or  9th  in  the 
Delaware,  it  would  have  made  no  difference  in  the  premium. 
There  might  have  been  circumstances  which  would  have  ren- 
dered the  day  material,  as  a  bad  storm  on  the  9th  or  10th ; 
but  there  was  nothing  of  that  sort  in  this  case.  An  inten- 
tional misrepresentation  was  not  imputed  to  the  insured.  The 
manner  in  which  the  mistake  arose  was  this  [1] :  The  captain 
who  had  met  the  ship  said,  that  he  had  seen  her  on  the  fifth 
ib?  after  her  departure  from  New  York,  It  seems  a  ship  is 
*iul  to  sail  from  New  York  indiffereutly  either  wheu  she  sails 
from  the  quay  at  New  York,  or  from  Sandy  Hook.  When 
the  captain  mentioned  her  departure  from  New  York,  ha 
was  understood  to  mean  from  Sandy  Hook,  and  it  was 
known  that  she  had  sailed  from  thence  on  the  tilh ;  but  it 
turned  out  that  he  meant  to  speak  of  her  departure  from  the 
quay,  which  was  some  days  before. 

lot  the  defendant,  it  was  urged,  that  the  materiality  of 
the  fact  misrepresented  was  before  the  jury,  and  that  they  had 
exercised  their  judgment  upon  it,  and  determined  by  their 
verdict,   that  it  was  material. 

Lord  Mansfield, — The  distinction  between  a  warranty 
and  a  representation  is  perfectly  well  settled.  A  representation 
must  be  fair  and  true.  It  should  be  true  as  to  all  that  the  in- 
sured knows:  and,  if  he  represent  facts  to  the  underwriter, 
without  knowing  the  truth,  he  takes  the  risk  upon  himself  [<£>*]. 
But  the  difference  between  the  fact  as  it  turns  out,  and  as  re- 
presented, must  be  material.  The  case  of  the  Julius  Cesar 
was  very  different  from  this.  The  ship,  there,  was  only  fitting 
out  when  the  insurance  was  made.  No  guns  nor  men  were 
put  on  board.  It  was  only  said  what  was  meant  to  be  done, 
and  what  was  done,  though  different,  was  as  advantageous,  or 
more  so,  than  what  had  been  represented.  There  was  no 
evidence  of  actual  fraud  in  the  present  case,  and  no  question 
of  that  sort  seemed'  to  be  made.  But  there  was  a  positive 
averment,  that  the  ship  was  seen  in  the  Delaware,  on  the  1 1th 
of  December.  Hie  underwriter  was  deceived  as  to  that  fact, 
and  entered  into  the  contract  under  that  deception.    There 

was 


tGO 


1779. 


Macdow- 

ALL 

against 

Fkasek. 

•[  %6l  ] 


(a)  Pauiscn  v.  Ever,  3rc.  supra,  p. 
11.  Nate  l*\. 

[l]  This  was  stated  from  letters 
written  from  Nets  York,  but  wfiich 
htd  not  been  produced  at  the  trial. 


[<&]  So*  if  the  agent  of  the  un- 
derwriter does  so,  his  principal  is  lia- 
ble. Fitzherbert  v.  Mather,  B.  R.  M. 
S6G.3.  1  Term  Rep.  12. 
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1779.      W*  no  evidence  at  the  trial  when  she  was  seen  in  the  Dela* 
v^v^      warty  or  in  what  condition ;  but,  suppose  the  fact  had.  been 
Macdow-     explained  in  the  manner  now  suggested,  why  did  the  insured 
all         take  upon  him  to  compute  the  day  of  the  month  on  which  she 
against       had  been  seen?    Why  did  he  not  mention  exactly  what  his 
Fraser.     information  was,  and  leave  the  underwriter  to  make  the  com- 
putation ?    In  insurances  on  ships  at  a  great  distance,  their 
being  safe  up  to  a  certain  day,  is  always  considered  as  a  very 
important  circumstance.    I  am  of  opinion,  that  the  represen- 
tation concerning  the  day  was  material. 

Wi lles,  Justice, — This  is  certainly  only  a  representation; 
but,  in  an  insurance  on  so  short  a  voyage,  it  might  have 
made  a  material  difference  whether  the  ship  was  known  to  be 
safe  two  days  sooner  or  later.  It  ought  to  have  been  shewn, 
on  the  part  of  the  plaintiff,  that  it  was  not  material,  but  there 
was  no  evidence  that  the  ship  was  met  on  the'  9th,  or  any 
other  day.  The  materiality  was  proper  for  the  consideration 
of  the  jury. 

Ashhurst,  Justice, — The  distinction  which  the  court  has 
made  in  the  cases  on  the  Julius  Ccesar,  and  some  others,  be- 
tween a  representation  and  a  warranty,  is  extremely  just. 
There  is  no  imputation  of  fraud  in  this  case ;  but  the  insured 
should  have  been  more  cautious.  In  the  former  cases  the 
representation  was  of  what  was  intended ;  here,  it  was  of  a  fact, 
stated  as  having  happened  within  the  knowledge  of  the 
insured.  He  should  have  made  the  representation  in  the  same 
words  in  which  the  intelligence  is  said  to  have  been  communi- 
cated to  him. 

Buller,  Justice,— -We  cannot  say  the  difference  of  the  day 
was  not  material.  The  safety  of  the  ship  is  the  most  material 
Act  of  any,  in  cases  of  insurance.  The  plaintiff  admits,  that 
the  place  where  she  was  met  in  safety  was  material.  Why 
was  not  the  time  equally  so  ?  There  was  no  intentional  deceit, 
and  it  is  perhaps  unfortunate  that  the  insured  made  the  mistake; 
but  I  think  the  verdict  right. 

The  rule  discharged  p>] 

[<&]  Vide  Stewart  v.  Dunlop,  Dam.  Proc.  1785  [r]. 


£r]  See  Barber  v.  Fletcher,  and  Shirley  v.  Wilkinson,  infra,  305,  506- 
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Pritchard  against  Pugh.  miSt!* 

AN  Monday,  the  8th  of  November,  Mingay  had  moved,  it  is  not  Ntoet 
^  is  of  course,  to  change  the  venue  from  Middlesex  to  ]j£5iam dwM* 
Montgomeryshire,  on  the  usual  affidavit,  that  the  cause  of  the  venue  fam 
action  arose  there.    The  court  however  expressed  consider-  SSf^JS* 
able  doubts,  and*  only  granted  a  rule  to  shew  caused  which     *r  ^fi$  1 
was  argued  on  Tuesday  the  17  th,  by  Davenport  for  the  plain- 
tiff, and  Mingay  for  the  defendant.    Mingay  relied  on  die 
case  of  Waddington  v.  Thelwell,  reported  in  Burrow  (a). 
Reread  a  manuscript  note  of  that  case  lent  him  by  Kenyan, 
who  was  qaunsel  in  it.     There  a  similar  rule  was  granted,  and 
made  absolute,  but  there  was  no  opposition.    Tne  other  cases 
cited  in  Waddington  v.  Thelwell  were  also  mentioned,  and 
Buller,  Justice,  read  several  of  them  from  manuscript  notes 
in  his  possession.     He  said  the  doubt  was  to  whom  the  writ 
of  enquiry  must  be  directed  in  case  of  Judgment  by  default. 
The  court  desired  the  case  to  be  mentioned  again  this  day, 
but  Davenport  now  produced  an  undertaking  of  the  plain- 
to  give  material  evidence  in  Middlesex,  which  rendered  it 
unnecessary  for  the  court  to  determine  the  question  [1]. 

The  rule  discharged. 

(a)  7.  3  Geo.  3.  4  Burr.  2450.  962.    The  rule  there  was  made  abso- 

[l]  In  M.  15.  Geo.  3.  a  similar  mo-  lute,  but  no  cause  was  shewn  against 

uon  came  on  in  C.  B.  in  the  case  of  it,  so  that  the  point  is  still  undecided 

freeman  v.  Gxoyn,  reported  in  2  Blackst.  [t  73]. 


[t  7$\  T.  22  Geo.  3.  in  a  cause  of  tained  by  Douglas,  for  changing  the 

Jones  v.  Thomas,  a  rule  was  obtained  venue  to Breconskire;  but  the  first  and 

by  Bower,  to  shew  cause,  why  the  ve-  last  never  came  on  again,  and  that  in 

nue  should  not  be  changed  into  Car-  Jones  v.  Rees  was  made  absolute  with- 

narthenskire ;  H.  24  Geo.  3.  in  Jones  out  opposition.     <t>  A  similar  rule 

v.Rees*  Le  Blanc  obtained  a  similar  was  afterwards  obtained  on  the  motion 

rule,  to  change  the  venue  into  Glamor-  of  Caldecott  in  Hiles  v.  Meredith,  B* 

ganskire;  and  M.  25  Geo.  3.  in  WiU  jR.  T.  25.  Geo.  3. 
kins  v.  Williams,  a  like  rule  was  ob- 
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Ailway  against  Burrows,   Executor. 

'TTHIS  was  an  action  brought  upon  an  apothecary's  bill, 
-*•  owing  by  the  defendant's  testator,  jn  which  the  plaintiff 
had  a  verdict  for  £\  5s.  Peckham,  some  days  ago,  obtained 
a  rule  to  shew  cause,  why  the  defendant  should  not  have  leave 
to  suggest  on  the  roll  that  he  lived  in  Middlesex,  and  that  the 
debt  was  under  40  shillings. 

Davenport  now  shewed  cause,  and  insisted,  that  it  could 
not  be  meant  that  executors  should  be  sued  in  the  county 
court  of  conscience.  That  the  legislature  could  not  intend 
to  give  to  such  a  court  au  authority  to  enquire  into  the  con* 
duct  of  executors,  and  take  an  account  of  assets.  That  the 
jurisdiction  is  only  given  against  persons  who  owe  any  debt  to 
the  plaintiff,  and  an  executor  is  not  in  law  considered  as  owing 
his  testator's  debts. 

Peckham,  on  the  other  side,  observed,  that,  in  the  establish- 
ment of  several  courts  of  this  sort,  there  is  an  express  excep- 
tion relative  to  testamentary  questions  (a),  and,  as  there  is 
none  in  the  act  of  23  Geo.  2.  c.  33.  [1],  it  was  a  fair  inference 
that  no  such  exception  was  meant.  That  the  expression  of 
"  owing"  is  not  to  be  found  in  that  act,  and  is  in  the 
others  (A).  At  any  rate,  the  court  would,  (as  they  had  done 
in  a  very  late  case  of  the  same  ssM  ( c),  allow  the  suggestion 
of  the  fact,  leaving  the  consequence  in  point  of  law  tor  sub- 
sequent consideration. 

Lord  Mansfield,— The  court  will  not  permit  the  sug- 
gestion of  a  matter  on  the  roll,  unless  it  appear  to  be  rele- 
vant, and  it  could  not  be  meant  to  give  this  court  of  con- 
science a  jurisdiction  over  executors.  If  there  is  no  ex- 
press exception,  there  is  one  implied  from  die  nature  and  reason 
of  die  thing. 

The  rule  discharged  (tf). 


(a J  Vide  3  JacA.  c.  15.  §  6.  (cited 
supra,  p.  245)  and  23  Geo.  2.  c.  30. 
§20, 

[  1  ]  The  only  exception  in  this  sta- 
tute, when  the  defendant  lives  in  Mid- 
dlesex and  is  Habit  to  be  summoned  to 
the  court,  is  in  cases  where  the  "  judge 
"  shall  certify  in  open  court  on  the 
"  back  of  the  record,  that  1.  thefree- 
"  hold,  or  2.  the  title  to  the  plaintiff's 
"  land,  or  3.  an  act  of  bankruptcy, 
"  principally  came  in  question."  §  19. 
— None  arc  liable  to  be  summoned 


but  such  as  were  so,  to  the  old  common- 
law  county  court,  and  the  new  court 
can  hold  plea  of  no  action,  cause,  or 
suit,  except  such  as  were  within  the 
old  jurisdiction,  §  4.         , 

■(b)  As  in  3  Joe.  I.e.  15.  and  23 
Geo.  2.  c.  30. 

(c)  Wose  v.  Wyburd,  supra,  p.  246\ 

(d)  Vide  supra  I  Fool  ley  v.  Ctoff- 
tnan,  p.  244.  Wase  v.  IVyburd,  p. 
246.  and  Wiltshire  v.  Lloyd,  infr*9 
381. 
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Goodright,    Lessee  of  Docking,   and  two  JJ^SgJ** 
Others  againjl  Dunham  and  Another. 

THIS  was  an  ejectment,  tried  before  Skynner,  Chief  J^^rf^ti* 
Baron,  at  the  last  Assizes  for  Norfolk,  when  a  case  was  testator's  son  for 
reserved  for  the  opinion  of  the  court,  which,  (as  far  as  was  Jj^ih^heson'! 
material,)  was  as  follows :  Thomas  Laming,  being  entitled  to  chudren  and"  * 
a  remainder  in  fee,  in  the  premises  in  question,  expectant  on  !heir  he'™»  *nd 
the  death  of  Ann  Bulver,  tenant  for  lite,  by  a  codicil  to  his  •  SewShout"? Tun 
will,  devised  them,  m  the  following  words:  — "  I  give  my  then  to  the  twu- 
"  messuage,  &c.  (describing  the  premises,)  to  my  son  Jeffrey  |^tibenti2w) 
"  Laming  for  his  life,  and,  after  his  death,  unto  all  and  and  *«'  heirs— 
"  every  his  children  equally,  and  to  their  heirs,  and,  in  case  ^wrenVf'thil* 
"  he  dies  without  issue,  I  give  the  said  premises  unto  my  said  *°n  *"<*  that  to 
"  two  daughters  and  their  heirs,  equally  to  *  be  divided  be-  ^tu^&geT 
41  tween  them." — The  testator  died  in  the  life-time  of  Ann  remainders*"* 
Bulver,  having  left  the  said  Jeffrey  his  only  son  and  heir  at  {"•*{£  t*i«  teT 
law,  who,  after  die  death  of  Ann  Bulver,  entered  upon  the  nantior  life  ban 
premises,  and  suffered  a  recovery  thereof,  to  the  use  of  him-  th^  £?£•  <. 
self  in  fee,  and  afterwards  conveyed  them  to  the  defendants.      «-  ~      * 
He  died  in  1778,  without  having  ever  had  any  issue.    Two 
of  the  lessors  of  the  plaintiff  were    the  two  daughters  of 
Thomas  Laming,  mentioned  in  the  codicil  to  his  will,  and  the 
the  third  was  a  person  to  whom  they  had,  in  1776,  conveyed 
their  interest  expectant  on  the  death  of  their  brother. 

The  case  was  argued,  on  Tuesday,  the  ltith  of  November, 
by  Le  Blanc,  for  the  plaintiff,  and  Lee,  for  the  defendants. 

The  court  desired  Lee  to  begin. 

IJe  argued,  that,  wherever  a  freehold  estate  -is  first  limited, 
sufficient  to  support  the  subsequent  limitations  as  remainders, 
they  shall  never  be  considered  as  executory  devises  (a)  [<£^]« 
Here,  the  estate  given  to  Jeffrey  was  for  life,  and  the  limita* 
tation  to  his  children  and  their  heirs  was  clearly  a  contingent 
remainder  in  fee..  The  remainder  over  must,  therefore,  of 
necessity,  be  contingent  also,  because  there  cannot  be  a  vested 
remainder  after  a  limitation  in  fee  (b).  Luddington  v.  Kime 
(c),  is  so  directly  in  point  as  not  to  be  distinguishable  from 
the  present  case.  The  devise  there  was  to  A.  for  life,  without 
impeachment  of  waste;  and  in  case  he  should  have  any  issue- 
male,  then  to  such  issue-male,  and  his  heirs  for  ever;  and 

if 

(a)  Purrfby  v.  Rogers,  2  Sound.  388.      (b)  Vide  10  Co.  85. 
m  [<&)  Wtatthy, Lessee  ofManley,  v.         (c)  C.  B.  E.  9  W.  3.  1  Li.  Ram* 
BosxilU,  B.  jR.  E.  9  Geo.  2.  Ca.  Temp.    203.  1  SaUc.  224.  3  Lev.  431,  * 

Id.  Hardm.  258,  259- 
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1779.      if  be  should  die  without  issue-male,  then  to  B.  and  hisheiro 
for  ever.     A.  entered,  suffered  a  common  recovery,  and  died 
without  issue;  and  it  was  held,  that  the  two  remainders  ovet 
after  Ah  life-estate  were  concurrent  [f  74],  contingent  re- 
mainders in  fee,  and  both  barred  by  the  recovery.    Though 
it  seems  very  clear  that  Jeffrey  took  only  an  estate  for  life, 
yet  it  will  answer  the  purpose  of  the  defendants  equally  well 
to  consider  him  as  having  taken  an  estate-tail,  became,  in  that 
case,  there  can*  be  no  doubt  but  the  recovery  barred  all  subse- 
quent remainders.      Doe,  Lessee  of  Browne,  v.  Holme  if 
Longmire(d),  is  another  case  almost  exactly  in  point.    An 
estate  was  there  left  to  the  testators's  son  for  life,  with  im- 
peachment of  waste,  and,  after  his  decease,  unto  the  heira-male 
*  or  female  lawfully  to  be  begotten  of  the  body  of  bis  said  son, 
they  paying  out  of  the  same,  a  sum  of  £400,  Sfc.  which  if 
they  did  not  pay  within  a  limited  time,  then  the  estate  to  go  to 
his  daughter  and  her  heirs^  till  the  said  legacies  should  be 
raised  out  of  the  rents  and  mesne  profits,  and,  when  that 
should  be  done,  to  return  ty  the  heir-male  or  female  lawfully 
begotten  by  his  said  son,  and  to  his  or  her  heirs  for  ever; 
but,  if  hit  said  son  should  die  leavingno  issue,  then  to  his 
said  daughter,  and  his  heirs  for  ever.    The  son  entered,  and 
suffered  a  recovery,  and  died,  without  ever  having  had  any 
issue.    Hie  daughter,  upon  his  death,  brought  an  ejectment, 
but  the  court  of  Common  Pleas  held  clearly,  that  her  interest, 
midcunyue  vi&,  was  barred,  being  a  contingent  remainder  in 
tee  limited  after  a  prior  contingent  remainder  in  fee. 

Le  Blanc  said,  he  took  it  to  be  admitted,  that  die  estate  to 
Jeffrey  was  only  an  estate  for  life,  and  contended,  that  the 
limitation  to  his  children  was  only  in  tail,  and  therefore  die 
remainder  over,  being  to  persons  tn  esse,  was  vested,  and,  of 
course,  not  destroyed  by  a  recovery  suffered  by  a  mere  tenant 
for  life.  At  least  the  question  was  still  open;  for,  in  die 
two  cases  relied  on,  on  the  other  side,  the  words  by  which 
the  intermediate  estate  was  limited,  were  different  from  those 
in  the  present  will.  In  Luddington  v.  Kime,  the  expression 
u  for  ever19  is  super-added,  which  is  a  strong  indication  of 
die  intent  to  give  a  fee-simple.  In  Doe  v.  Holme,  there  is 
the  same  expression,  and  the  estate  limited  is  charged  with 
the  payment  of  a  huge  sum  of  money,  which  is.  a  circum- 
stance that  has  always  weighed  considerably  in  questions 
whether  the  estate  intended  was  for  life,  in  tail,  or  in  fee. 
In  a  will,  it  is  not  of  course  that  the  word  "  Aetrs*  shall 
carry  an  estate  in  fee-simple.  If  subsequent  expressions 
manifest  an  intention  only  to  give  an  estate-tail,  the  court 

will 


[*7fl  Vide  infra,,  p.  505,  Note, 
(d)   C.  B.  T.  11  $  M.  12  Geo.  3. 


3  Wils.  237.  241. 
Bldcktt.  777- 


Since  reported,  2 
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Will  lay  hold  of  them  [$>]•    Now,  here,  the  daughters  were       1 779* 

collateral-heirs  to  their  brother's  children;  if,  therefore,  the        i-y-j  t 

testator  had  meant  that  the  estate  to  the  brother's  children  Goodrioht 

should  be  a  fee-simple,  the  limitation  over  would  he  nugatory,       against 

and  without  any  meaning,  because  the  heirs  of  the  children     Dunham* 

could  never  be  exhausted  while  the  daughters  or  their  heirs 

continued  to  exist.    There  are  many  cases  of  this  sort,  where 

a  limitation  to  heirs  has  been  restrained  to  heirs  of  the  tody, 

when  die  limitation  over  has  been  to  a  collateral  heir  of  the 

person  named  in  the  prior  limitation.    Thus,  in   Webb  v. 

Hearing  (a),  the  limitation  was  to  the  testator's  son,  and, 

if  the  testator's  three  daughters  should  overlive  their  brother, 

end  ku  heirs,  then  to  them ;  and  the  daughters  being  collateral      [  %Qj  J 

heirs  to  the  son,  the  words  "  his  heirs'9  were  restrained  to 

heirs  of  the  body  [\\ 

Lord  Mansfield, — In  that  case,  the  court  put  the  only 
possible  'construction  on  die  words.  The  daughters  could 
not  otldive  the  son's  collateral  heirs,  and  therefore  it  was  ne- 
cessary there  to  restrain  the  sense.  But  here  the  words  are 
tery  different;  the  limitation  over  is  not  "  if  the  daughters 
"survive  the  son's  children  and  their  heirs/9  but  "if  the 
u  son  die  without  issue" 

Let,  m  reply,  admitted  the  general  doctrine,  that  subse* 
quent  words,  indicating  an  intent  to  give  an  estate-tail,  will 
restrain  the  sense  of  the  word  "  heirs"  in  a  will,  but  in- 
sisted, that  here  die  intention  was  clear  the  other  way.  Ha 
said,  if  the  words  had  been,  "  and  if  those  children"  (t.  e. 
of  the  son)  "  should  die  without  issue"  the  case  would  have 
been  within  the  rule  mentioned  by  Le  Blanc,  and  like  the 
case  of  Doe,  Lessee  of  Barnard,  #  another  v,  Reason,  (a), 
where,  after  an  estate  to  the  testator's  niece  for  life,  there 
was  a  limitation  to  such  issue  of  the  niece  as  should  be  living 
at  her  death,  and  to  the  heirs  of  such  issue;  but  which  was 

followed, 

[<3>]  And  this  in  the  case  of  a        (a)  B.  R.  if.  14  Jac.  \.  Cro.  Joe. 

grant,  as  well  as  of  a  will.     "  Come  415. 

*  mettonsquejcQ  donne  tare  b.  \o\i9  et        [l]   Vide  also  Tyte  v.  Witlisf  Ca* 

"  a  vos  heirs  a  toujours  en  le  primes  temp.  Talb*  1 .  Nottingham  v.  Jennings, 

"  deV  fmt9  et  puisjeo  di  oultre  et  si  1  P.  Will.  23.  Parker  v.  Thackcr,  3 

"  conungat  que  vous  deviez  sans  heir  Lev.    70.  Attorney-General  v.  Gill, 

"  de  votte  corps,  il  remaine  a  un  2  P.  WiU.  S69.  Tilburgh  v.  Barbeek, 

u  autre,  en  cest  cos  le  ley  entendra  per  1  Fez.  89  ft  75]. 
41  fe  si  contingat,  que  votre  estat  est        (o/B.  It.  T.  2S  £  29  Creo.2.  cited 

"  tstat  tail."     19  Hen.  6.  74. M.  at  large  in  3  WUL  244. 


[t  75]  Morgan  v.  Griffith,  B.  RJB.  15  Geo.  3.  Comp.  234. 
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1779*       followed,  not  only  by  the  words,  li  in  case  my  niece  shall 

s^v^,       "  die  without  issue  of  her  body  then  living"  but  also  by 
Goodright  these  words,  "  or  in  case  all  such  issue  shall  die  without 

against        "  issue" 
Du n ii  a m .        The  court  took  till  this  day  to  consider,  Lord  Mansfield 
observing  that  the  case  must  be  determined  exactly  in  the 
same  manner  as  if  Jeffrey  had  had  children. 

His  Lordship  now  delivered  die  opinion  of  the  court  as 
follows : 

Lird  Mansfif.ld, — Neither  side  thought  it  could  be 
maintained  that  Jeffrey  took  an  estate-tail.  The  words, 
"  and  in  case  he  dies  without  issue"  being  tacked  to  the 
preceding  clause,  must  mean  the  same  thing  as  "  and  in 
u  case  he  dies  without  children19  [f1],  But,  for  the  de- 
fendants, it  was  contended,  that  both  the  limitations  over 
were  contingent  remainders  in  fee ;  and,  for  the  plaintiff,  that 
the  first  was  a  contingent  remainder  in  tail,  and  the  second  a 
vested  remainder  in  fee  [f  2].  None  of  us  have  a  doubt  but 
that  both  are  contingent  remainders.    There  are  no  expres- 

[  268  ]  sions  to  restrain  the  sense  of  the  word  "  heirs1'  in  the  limi- 
tation to  Jeffrey' s  children.  If  Jeffrey  had  children,  the  tes-> 
tator  meant  .to  give  them  an  estate  in  fee.  Upon  the  con- 
tingency of  his  not  having  any  he  meant  the  estate  to  go 
immediately  to  his  daughters  in  fee-  The  word  "  heirs" 
in  the  limitations  over  to  the  daughters*  certainly  does  not 
mean  "  heirs  of  the  body,*  and  we  cannot  give  the  same 
words  two  different  senses,  in  different  parts  of  the  same 
will  [1]. 

The  Postea  to  be  delivered  to"  the  defendants  [+ 16]  [f  3]. 

Webb  v.  Hearing,  the  word     v.  Shenton,  B.  R.H.  16  Geo.  3.  Cawp. 
did  not  occur  in  the  last  li-     410.  Doe,  Lessee  of  Hanson,  \\  Fyldts9 
mitation.  B.  R.  T,  IS  Geo.  3.  Cowp.  833. 


[1]  In 
«  heirs,"  c 


[t7(J]  Vide  Demi,  Lessee  of  Get  ring, 


[p  1]  So*  in  Doe  v.  Collis,  4  T.  it.  such  shares,  manner,  and  form  as  A. 

294.  the  word   "  issue"   was   held  a  should  appoint,  and  in  default  of  ap- 

word  of  purchase,  and  not  a  word  of  pointment  to  all  the  children  of  A.  and 

limitation,  in  order  to  effectuate  the  their  heirs*  a*  tenants  in  common,  and 

devisor's  intention.   Sec  al«o  Lewis  v.  in  default  of  such  issue,  then  over,"* 

Waters,  6  East,  336.  In  Sealc  v.  Bar*  (A.  dying  without  appointment)  gave 

ter,  2  B.  Sf  P.  485.  the  words  '*  and  a  fee  to  A's   only  child :    the  word 

"  his  children  lawfully  to  be  begotten*'  issue,  referring,  as  here,  to  children* 

were  held  words  of  limitation,  and  to  And  see  Robinson  v.  Grey,  9  East,  1. 
give  an  estate  tail.     In  The  King  v.         [f  2]  If  the  preceding  estate  be  less 

the  Marquis  of  Stafford,  7  East,  521.  than  a  fee,   the  subsequent   remain* 

the  court  held  a  devise   "  to  A.  for  der  will  vest.  Fide  Fearne  Cont.  Rem. 

life,  remainder  to  preserve,  c\c.  re-  341. 

matnder  to  the  issue  of  A's  body,  in         [f3]  In  Doe  v.  Perryn%  3T.  it 

484. 
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Simond  and  Another  against  Boydell.      i%?3£?y\ 

fT*HIS  action  was  brought  against  an  underwriter,  for  a  re-  On  an  insunnct 
-*■    turn  of  premium.    The  material  part  of  the  policy  was  XpjJJ^"40* 
in  these  words :  "  At  and  from  any  port  or  ports  in  Grenada  board  a  certain 
"  to  London,  on  any  ship  or  ships  that  shall  sail  on  or  be-  ££>££ °™ 
"  tween  the  first  of  May  and  the  first  of  August  1778,  at  mium,  «{fsml$ 
u  eighteen  guineas  per  cent  to  return  £Bper  cent,  if  sails  "f  *$<JJJS2Jf, 
u  from  any  of  the  West  India  islands,  with  convoy  for  the  —the  arrival  or 
5*  voyage  (a),  and  arrives."     At  the  bottom  there  was  a  .«*«»■»*■  wtat 

•    "*   *  ■     i         •  i  i  i»  *■  /i       w  meant,  and, 

written  declaration,  that  the  policy  was,  ''  on  sugars,  (the  the  full  return  it 
"  muscavado  valued  at  ,£20  per  hogshead,)   for  account  of  to  be  made  on 
44  L.  Q.  being  on  the  first  sugars  which  shall  he  shipped  for  iasuTe^aithough 
"  that  account/9    The  ship,  the  llankey,  sailed,  with  convoy,  there  should  bt 
within  the  time  limited,  having  on  board  fifty-one  hogsheads  on thegSfr?* 
of  muscovado  sugar  belonging  to  L.  Q.     She  arrived  safe  in 
the  Downs,  where  the  convoy  left  her ;  convoy  never  coming 
farther,  and  indeed  seldom  beyond  Portsmouth.   After  she  had 
parted  with  convoy,  she  struck  on  a  bank  called  'the  Pan  Sand, 
at  Margate,  and  eleven  of  the  fifty-one  casks  of  sugar  were 
washed  over-board,  and  the  rest  damaged.     The  ship  was, 
afterwards,  got  off  the  bank,  and  proceeding  up  the  River, 
arrived  safe  in  the  port  of  l^ondon,  and  was  reported  at  the 
custom-house.    The  sugars  saved  were  taken  outat  Margate, 

and, 

fa  J  Supra,  Lilly  v.  Ewer,  H.19  Geo.  3.  p.  72- 

484.  The  authority  of  this  case  was  devise  was  of  all  testator's  estates  to 
recognized;  and  there  under  a  devise  A.  and  the  issue  of  her  body  as  te- 
to  B.  the  wife  of  A.  for  life,  remain-  nants  in  common,  but,  in  default  of 
der  to  trustees  to  preserve,  &c.  re-  such  issue,  or  if,  being  such,  they 
mauler  to  all  and  every  the  children  of  should  die  under  twenty-one,  and 
A.  Sf  B.  and  their  heirs  for  ever,  to  be  without  leaving  issue  of  their  bodies, 
divided  among  them  equally,  and  if  then  over;  it  was  held  that  the  estate 
one  child  only,  to  that  child  and  his,  limited  to  the  chidren  was  a  co min- 
or her  heirs  for  ever,  and  for  default  gent  remainder  in  fee;  and  conse- 
of  tuck  issue,  remainder  over,  A.  &  B.  quently  that  all  the  limitations  subse- 
having  no  children  at  the  death  of  the  quint  to  A's  life  estate  were  contin- 
devisor,  it  was  held  that  the  estate  li-  gent,  and  destroyed  by  a  recovery 
mited  to  their  children  was  a  con  tin-  suffered  by  A.  The  same  construe* 
gent  remainder  in  fee,  becoming  vested  tion  was  put  on  the -same  will 'in 
at  uje  birth  of  each  child.  So,  in  Burnsall  v.  Davy,  \B.  %  P.  215. 
Doe  v.  Burnsall,  6  T.  R.  30.  where  the 
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1 77d«  ana>>  a^ter  undergoing  a  sort  of  cure,  by  a  person  sent  from 
town  for  that  purpose,  they  were  carried  to  London  in  other 
vessels ;  and  the  forty  hogsheads  being  sold,  produced  ,£340* 
instead  of  <£800,  which  was  their  valuation  in  the  policy 
The  defendant  had  paid  into  court  the  value  of  the  sugary 
lost,  .and  a  return  of  ,£8  per  cent,  on  £340*  The  plaintiffs 
insisted,  that  they  were  entitled  to  have  eight  per  cent,  also 
returned  on  the  valued  price  of  the  eleven  hogsheads  of  sugar 
which  were  lost,  and  on  the  difference  between  what  the  r&- 
maining  forty  hogsheads  produced,  and  their  valued  price. 
The  cause  was  tried  before  Lord  Mansfield,  at  Guildhall, 
at  the  Sittings  after  last  Trinity  Term  (b),  when  a  verdict 
was  found  for  the  plaintiffs,  to  the  amount  of  their  demand* 
On  Monday  the  8th  of  November,  Bearcroft  obtained  a  rult 
to  shew  cause,  why  there  should  not  be  a  new  trial,,  which 
was  argued  this  day. 

The  Solicitor  General,  Dunning,  and  Douglas,  for  the 
plaintiffs, — Bearcroft,  Lee,  and  Davenport,  for  the  defend- 
ant 

For  the  plaintiffs,  it  was  insisted,  as  at  the  trial,  that  the 
word  "  arrives"  applied  only  to  the-  arrival  of  the  ship.  That, 
in  policies  of  this  sort,  the  intention  is,  that  the  underwriters 
shall  take  the  war  risk  upon  themselves,  but  that,  if  the  vessel 
is  protected  by  convoy  from  that  risk,  and  actually  arrives, 
they  shall  then  return  as  much  of  the  premium  as  was  meant 
to  cover  it.  lliat  this  is  nioxe  advantageous  for  them,  than 
when  they  receive  the  short  or  peace  premium,  and  the  insured 
warrants  a  departure  with  convoy,  and  runs  the  hazard  of  cap- 
tures; because,  in  such  cases,  the  underwriters  rifuat  pay  the 
whole  loss,  for  a  short  premium,  if  the  ship  sail  with  convoy, 
although  6he  should  founder  as  soon  as  she  gets  out  of  the 
harbour;  whereas,  on  a  policy  like  the  present,  by  the  addition 
of  the  condition  of  arriving,  they  keep  the' long  premium,  un- 
less two  events  happen;  1.  that  of  the  ship. sailing  with  con- 
voy, 2.  her  arrival.  The  additional  premium  therefore  of 
eight  per  cent,  having  been  given  upon  the  whole  valued 
stoount  of  the  sixty-one  hogsheads,  to  be  retained  only  in  case 
the  ship  should  not  sail  with  convoy,  or  should  not  arrive,  the 
whole  ought,  from  the  words,  as  well  as  meaning  of  the  coin 
tract,  to  be  returned,  since  both  those  events  happened. —  (It 
was  suggested,  that,  after  the  return  of  the  £&  per  cent,  the 
Underwriters  would  be  great  gainers,  for  that  the  peace  pre- 
mium from  Grenada  in  summer,  is  only  two,  and  in  winter, 
three  guineas).— tt  could  never  be  meant,  by  the  word  "  ar- 
rives," that  all  the  goods  should  arrive  in  a  sound  state,  be- 
cause it  is  impossible  in  so  long  a  voyage  that  some  propor- 
tion 


(b)  Thursday,  17th  July  1779- 
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tioo,  greater  or  less,  should  not  be  lost,  or  damaged.    Tbe      1779. 
v«y  use  oT  the  word  ia  the  singular  number  shewed  the 
general  understanding  that  it  was  meant  to  apply  to  the 
ship. 

.  On  the  other  side,  it  was  contended,  that  the  return  of  pre- 
mium to  which  the  plaintiffs  were  entitled,  could,  at  most, 
only  be  cm  the  sum  produced  by  the  sugars  which  had  actually 
come  to  London.  The  words  in  the  policy  must  be  applied 
to  the  subject-matter  of  the  insurance,  which,  in  this  case, 
was  on  goods,  not  on  the  ship,  and  therefore  the  condition  of 
amvalapplied  to  them.  They  had  not  all  arrived  at  London, 
aor  any  part  of  them  in  the  vessel  in  which  they  had  sailed 
from  Grenada ;  so  that  the  defendant  might  fiere  have  fairly 
contended,  that,  as  tbe  second  branch  of  the  condition  had  not 
been  performed,  he  was  not  liable  to  make  any  returfi.  How- 
ever, eight  per  cent,  on  the  produce  of  the  sugar  which  was 
actually  brought  to  London  had  been  paid  into  court ;  but  if 
it  were  to  be  held,  that  the  defendant  must  pay  the  valued 
amount  of  the  sugars  lost,  and  the  balance  between  the  valued 
price  and  actual  produce  of  the  sugars  saved,  and  also  return 
eight  per  cent*  upon  the  whole,  the  insured  would  be  gainers 
considerably  by  the  loss.  This  would  be  clear  upon  consider- 
ing  that,  in  calculating  the  value  in  a  valued  policy*  die  mer- 
chant includes  the  full  premium  of  insurance.  The  «£20  at 
which  each  hogshead  of  sugar  was  valued  in  this  case  com- 
prehended, over  and  above  the  value  of  the  sugar,  an  addition 
at  the  rate  of  eighteen  guineas  per  cent,  upon  that  value  [1], 
If  therefore  the  insured  were  to  be  paid  j£2Q  for  each  hogs- 
head of  sugar  lost,  and  also  eight  per  cent,  more,  as  a  return 
of  premium,  they  would  get  £$  per  cent,  more  by  the  loss  of 
die  sugar  than  they  would  have  got  by  it  if  it  had  arrived.  But 
this  would  be  contrary  to  the  nature  of  insurance,  which  is  a 
mere  contract  of  indemnity,  not  of  profit. 

Lord  Mansfield, — 'Die  antient  form  of  a  policy  of  in- 
surance, which  is  still  retained,  is,  in  itself,  very  inaccurate, 
but  length  of  time,  and  a  variety  of  discussions  and  decisions, 
have  reduced  it  to  a  certainty.  It  Is  amazing  when  additional  r  271  3 
clauses  are  introduced,  that  the  merchants  do  not  take  some  ad- 
vice in  framing  them,  or  bestow  more  consideration  upon  them 
themselves.  1  do  not  recollect  an  addition  made  which  has 
not  created  doubts  on  the  construction  of  it.  Here  a  word 
or  two  more  would  have  rendered  the  whole  perfectly  clear. 
However  I  have  no  doubt  how  we  must  constnie  this  policy. 
Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of  war, 
but  war  introduces  hazards  of  another  sort,  depending  on  a 

variety 

[1]    Tbe  whole  argument  tamed    practice  but  was  not  supported  by  an  j 
pon  this  suggestion,  which  was  said     proof,  in  this  case* 


upon  this  suggestion,  which  was  said     proof,  in  this  case 
to  be  founded  on  the  acknowledged 

U4 
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variety  of  circumstances;  some  known,  others  not,  for  which 
an  additional  premium  must  be  paid.  Those  hazards  are  di- 
minished by  the  protection  of  convoy,  and  if  the  insured  will 
warrant  a  departure  with  convoy,  there  is  a  diminution 
of  the  additional  premium.  If  the  insured  will  not  warrant 
a  departure  with  convoy,  he  pays  the  full  premium,  and  in 
that  case  the  underwriter  says,  "  If  it  turn  out  that  the 
u  ship  departs  with  convoy,  I  will  return  part  of  the  pre- 
44  mium."  But  a  ship  may  sail  with  convoy  and  be  separated 
from  it  by  a  storm,  or  other  accident,  in  a  day  or  two,  and 
lose  its  protection.  On  a  warranty  to  sail  with  convoy,  that 
would  (a)  not  be  a  breach  of  the  condition ;  but,  to  guard 
against  that  risk,  the  insured  adds,  in  policies  of  the  present 
sort,  "  the  ship  must  not  only  sail  with  convoy,  but  she  must 
44  arrive,  to  entitle  you  to  the  return."  The  words  "  and 
a  r rives19  do  not  mean  that  the  ship  shall  arrive  in  the  company 
of  the  convoy,  but  only  that  she  herself  shall  arrive.  If  she 
does,  that  shews  either  that  she  had  convoy  the  whole  way 
or  did  not  want  it.  But,  in  the  stipulation  for  the  return  of 
premium,  no  regard  is  had  by  the  parties  to  the  condition  of 
the  goods  on  the  arrival  of  the  ship.  The  construction  con- 
tended for  by  the  defendant,  is  adding  a  comment  longer  than 
the  text.  If  it  had  been  meant  that  no  return  should  be 
made  unless  all  the  goods  arrived  safe,  they  would  have  said, 
44  if  the  ship  arrive  with  all  the  goods"  or  "safety  with  all 
the  goods."  The  total  or  partial  loss  of  the  goods  was  the 
subject  of  the  indemnity,  and  must  be  paid  for  by  the  under* 
'  writer.  But,  as  to  the  return  of  the  additional  premium, 
whether  the  goods  arrive  safe  or  not,  makes  no  part  of  the 
question.  The  single  principle  which  must  govern  is,  that 
in  the  events  which  have  happened,  the  war-risk  has  been 
rated  too  high. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — I  am  of  the  same  opinion.  The 
question  is  for  the  decision  of  the  court,  not  of  a  jury, 
since  it  arises  on  the  construction  of  a  written  instrument. 
What  gives  rise  to  an  increase  of  the  preminm  ?  The  danger 
of  capture.  When  that  danger  is  diminished,  the  con- 
struction must  be,  that  there  shall  be  a  proportional  return 
of  premium. 

The  rule  discharged  [f]. 

(a)  Vide  wpra,  Lilly  v.  Ewer,  p.  72, 73. 


[f]  In  Aguilar  v.  Rodgers,  7  T.  TL 
421.  the  present  case  was  referred  to 
as  a  leading  case  of  established  au- 
thority: anditwa3  there  decided  on  an 
insurance  on  freight,  that  the  assured 
was  entitled  to  a  return  of  premium 


on  the  arrival  of  the  ship  at  her 
destined  port;  though  she  had  first 
been  captured,  and  recaptured,  and 
taken  into  another  British  port, 
and  the  salvage  paid  by  the  under- 
writers. But  scmb.  aliter%  if  the  des- 
tined 
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Hotham  and  two  Others  against  the  East-    SE**  ,Blfc 
India  Company. 

npHE  ship  York,  of  which  two  of  the  plaintiffs  were  part-  If  one  covenant 
1  owners,  and  the  third  captain,  had  been  freighted  by  a  ™ \  cert^nacT 
charter-party  between  them  and  the  East-India  Company,  on  »n  conaide.ation 
t  voyage  from  London  to  India  and  back  to  London.     On  «^S?^S2 
feer  return  home  she  niet  with  a  most  uncommonly  violent  the  stipulated 
rtorm,  off  Margate,  where  she  was  stranded,  on  the  first  m^^JJJ?1* 
of  January  1779,  and  sunk  under  water.      By  this  mis-  formed,  and  ao- 
fortane,  a  great  part  of  her  cargo  (being  salt-petre)   was  ~k°/ hemay 
lost;  the  principal  part  of  what  remained,  which  consisted  be  sued  for  the 
chiefly  of  pepper,  was  greatly  damaged  by  the  sea-water,  ™*£\#D$J" 
but  was  got  out  of  the  ship,  by  persons  sent  down  by  the  non-compliance 
Company,  and  brought  to  town  in  other  vessels,  where  a  with  the  fcteni 
particular  process  was  employed,  at  a  great  expence  to  the  J^^Vrcight- 
Company,  to  restore  it,  m  some  degree,   and  render  it  mar-  *r»  °f*Jjip* un^ 
Letable.    The  ship,  after  being  in  a  great  measure  unloaded,  ties  with  thePJ£ui 
w«,  with  much  difficulty  raised  out  of  the  water,  and  ar-  *«*»  Company 
riyed  in  the  port  of  London,  with  a  small  part  of  die  cargo  Se^/ifcBwgji 
«till  remaining  on  board.      The  plaintiffs  insisted,  that  she  or/<w,occaskm- 
had  arrived  at  her  port  of  discharge,  and  had  performed  her  OcS^SfcjS? 
voyage  within  the  meaning  of  the  charter-party,  and  that,  eu^,  in  those 
notwithstanding  the  misfortune  which  had  happened,  and  the  „*rns"d*m^ 
loss  of  part,  and  the  damage  done  to  the  rest,  of  the  cargo,  from  negligence 
they  were  entitled  to  be  paid  the  freight  of  the  goods  saved,  jJjjS^J'ta  * 
and  the  demurrage.  The  defendants  contended ;  jft'rcl,  that  in  the  ship, 
the  events  which  had  happened,  they  were  discharged  from 
the  payment  of  any  freight,  or  demurrage ;  Secondly,  that 
if  they  were  liable  for  freight  and  demurrage,  yet,  by  cer- 
tain clauses  tin  the  charter-party,  they  were  entitled  to  de- 
duct therefrom  the  value  of  the  goods  lost ;  the  loss  upon 
those  which  were  saved  in  a  damaged  state;  and  die  ex- 
pences  they  had  been  put  to  in  getting  those  damaged  goods 

to 


titled  port  had  been  neutralj   and  the  and  the  underwriters  on  goods  were 

ship  had  been  taken  thither  by  an  ene-  liable  for  a  total  loss,   Sir  J.  Mans- 

my  after  capture ;  because  that  would  field,  C.  J.    at  SNusi  Ptiusy  held,  on 

not  have  been  an  arrival  in  the  course  the  authority  of  the  present  case,  that 

of  her  voyage.  the  assured  were  also  entitled  to  the 

In  another  case,   where  the   ship  return  of  premium.      Horncastle  v. 

arrived,    and  was   unloading  several  Haworth,  2  Marsh,  on  In*.  6/4, 

days,  when  she  was  captured  in  port,  #  • 
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1779.      *°  London  and  rendering  them  marketable.     A 

i^^J      action  of  covenant  was  at  first  brought  on  the  charter-party, 

Hotham     to  which  the  defendants  pleaded;  but  afterwards  both  parties 

against      consented  to  try  the  questions  in  dispute  between  them  in  four 

The  East*    different  feigned  issues,  which  were  as  follows : 

IhdiaCom-       1.  Whether  the  plaintiffs  were,  or  were  not,  entitled  to 

FAVT*       any  and  what  freight  or  demurrage  in  respect  of  die  ship  and 

Wyage  in  the  charter-party  mentioned  ? 

8.  Whether  the  plaintiffs  were  liable  to  pay  or  allow  to 
the  defendant*  any  sum  or  sums  of  money  in  respect  of  the 
goods  and  merchandizes  which  had  been  shipped  on  board  the 
Hid  ship,  and  which  had  been  lost,  or  not  delivered  to  the 
defendants  op  her  arrival  in  England? 

3.  Whether  the  plaintiffs  were  liable  to  pay  or  allow, 
4rc.  in  respect  of  a  certain  quantity  of  pepper  which  bad 
been  shipped,  &fc.  and  which  had  been  prejudiced,  wet,  and 

*      damnified,  before  the  arrival  of  the  ship  at  Londtm? 

4.  Whether  the  plaintiffs  ought  to  pay  or  make  satisfaction 
to  the  defendants,  for  the  expences  they  were  at,  in  saving 
and  bringing  to  Jjondon  certain  goods  and  merchandizes 
which  were  taken  out  of  the  ship  when  she  was  stranded,  or 
otherwise  concerning  the  said  goods  i 

These  issues  came  on  to  be  tried,  before  Lord  Man  s  field, 
at  Guildhall,  at  the  Sittings  after  last  Trinity  Term. 

There  were  two  clauses  in  the  charter-party  on  which  the 
defence  on  the^rrt  issue  was  founded,  viz. 

1 .  "  And  as  touching  the  freight  to  be  paid  or  allowed  by 
"  the  Company,  it  is  agreed,  and  the  Company  covenant 
"  with  the  said  part-owners,  that  the  Company  shaft,  and 
"  will,  in  case  and  upon  condition  that  the  ship  performs  her 
"  voyage  and  arrives  at  London  in  safety,  and  the  said  part- 
"  owners  and  masters  do. perform  the  covemnts  on  their 
"  part,  and  not  otherwise,  well  and  truly  pay  and  allow  the 
".  freight  herein  mentioned  (a)" 

s  $.  "  It  is  hereby  agreed,  that  in  case  the  ship  does  not 
"  arrive  in  safety  in  the  river  Thames,  and  there  make  a 
"  right  delivery  of  the  whole  and  entire  cargo  and  lading  an 
"  board  the  said  ship  as  aforesaid,  the  Company  shall  not  be 
u  liable  to  pay  any  of  the  sums  of  money  herein  before 
u  agreed Kto  be  paid  for  freight  and  demurrage,  nor  subject 
"  to  any  demands  of  the  said  part-owners  or  master  on  ac- 
"  count  of  the  said  ships  earnings  in  freight,  voyages  for 
"  the  Company y  or  on«account  of  any  other  employment, 
r  974  1  "  anyother  law,  usage,  practice,  or  custom,  notwithstanding 
1  "  (b\.n 

The  following  clause  was  the  foundation  of  the  defence  on 
the  second  issue. 

*  And 

(a)  P.  8  of  the  printed  form  of  the         fbj  Ibid.  p.  11. 
East  India  Company**  charter-parties. 
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"  And,  if  any  of  the  homeward-bound  cargo  shall  be  1779 

*  hti  or  undelivered  into  the  said  Company's  warehouses  at  ^^y^J 

*  the  said  ship's  arrival  in  England,  (except  that  no  such  Hotham 
"  payment  shall  be  made  if  there  happens  an  utter  ine-  against 
"  vitable  loss  of  ship  and  cargo,  nor  shall  any  other  payment  The  East* 
M  be  made  for  such  goods  as  shall  necessarily  perish  or  be  India  Com* 
"  cast  into  the  sea  for  the  preservation  of  the  ship  and  cargo,  faht. 

"  than  by  an  average  to  be  borne  by  ship,  freight,  demurrage, 

"  sod  cargo,)  the^  part-owners,   and  master,  shall  pay  or 

"  aUow  to  the  Company  the  prime  cost  of  such  goods,  and 

u  £30  fur  every  £  100  on  such  prime  cost  (c).n 

On  the  third  issue  they  relied  on  the  following  clauses : 

1.  "  But,  if  any  of  the  homeward-bound  cargo,  when 

"  delivered  into  the  Company's  warehouses  in  England,  shall 

"  befound  to  be  prejudiced,  wet,  er  damnified,  by  any  oo 

"  comn  or  accident  whatsoever,  it  shall  be  lawful  for  the 

"  Company  to  refuse  such  goods,  and  in  such  case  the  part- 

"owners  and  master  shall  take  them,    and  allow  to  the 

"  Company   the    sums  which  they  are  invoiced  at,  with 

"  charges,  customs,  and  duties;  and  in  such  case  the  Com- 

11  pany  shall  pay  no  charges  or  freight  for  the  said  goods 

"  *°  prejudiced,  wet,  or  damnified,  unless  in  cases  of  da* 

"  maged  pepper,  which  the  part-owners  and  master   are 

"  to  allow  the  Company  for  at  the  current  price  of  sonnd 

"  pepper  in  London,  and  the   Company  are  to  pay   the 

u  freight  and  charges  on  such  pepper  as  if  it  were  not  damns-  . 

"fied(d).»  ^      ' 

2.  "  But  the  said  part-owners  shall  not  be  charged  with 
"  any  sum  of  money  in  respect  of  goods  damaged  on  board 
"  the  said  ship,  but  such  as  shall,  by  the  condition  and 
"  appeanmee-of  the  package  thereof,  or  by  some  other 
"  reasonable  proof,  appear  to  be  ship-damage;  any  thing 
"  herein-contained  to  the  contrary  thereof  in  anywise  not- 
u  withstanding  (c>* 

5.  A  provision  for  paying  demurrage  to  the  owners,  if  the 
ship  should  be  dispatched  safe  from  the  Malabar  coast,  and 
should  not  make  the  passage  in  a  limited  time;  and  which 
adds,  «  and  the  owners  shall  not  be  responsible  for  any 
"  damage  that  may  happen  to  the  homeward-bound  cargo, 
u  occasioned  by  such  late  dispatch  (f)" 

The  jury  having  found  for  the  plaintiffs  on  the  three  first  [  27*  J 
issues,  (viz  That  freight  was  to  be  paid  for  all  the  Company's 
goods  delivered,  and  demurrage,  as  specified  hi  the  charter-, 
party;  2.  That  the  plaintiffs  were  not  liable  to  pay  for  any 
goods  lost,  or  not  delivered;  3.  That  they  were  not  liable  to 
pay  or  allow  for  any  loss  on  the  pepper),  and  for  the  de- 
fendants on  the  last,  (viz.  That  the  plaintifis  were  to  pay  to 

the 

(c)  Ibid.  p.  4,5.  (e)  Ibid.  p.  13. 

(d)  lbid.jp.  4,  5.  (fj  Ibid,  p,  M. 


1779. 

IlOTHAM 

against 
The  East- 
IxDrACoM- 

PAXY. 
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the  defendants  their  proportion  of  the  expences  in  saving  the 
goods  and  merchandizes,  by  way  of  general  average,  as  spe- 
cified in  the  charter  party,  and  the  whole  extra  expence  of 
bringing  the  goods  from  Margate),  a  rule  was  obtained  by 
the  defendants  to  shew  cause,  why  there  should  not  be  a  new 
trial  on  all  the  issues  found  against  them ;  and  the  case 
was  argued  this  day,  by  Lee,  Davenport,  Baldwin,  and 
Erskine,  for  the  plaintiffs,  and  the  Solicitor  General,  and 
Dunning  for  the  defendants. 

The  counsel  for  the  defendants  relied,  as  to  the  freight 
and  demurrage,  on  the  strict  terms  of  the  instrument,  by 
which  it  was  stipulated,    that  neither  should  be  paid  for, 
unless  the  ship  should  arrive  in  safety  m  the  river  Thanm} 
and  there  make  a  right  delivery  of  the  whole  and  entire 
cargo.      If  the  plaintiff*  had  proceeded  in  covenant,  such 
an  arrival  and  such  a  delivery  must   have    been    averred, 
and  was  now  necessary  to  have  been  proved  to  make  oat 
the  case  on  the  part  of  the  plaintiffs.     In  a  court  of  law, 
the  stipulations  of  the  deed  must  appear  to  have  been  exactly 
complied  with ;    and,  if  any  relaxation  was  to  be  allowed, 
on  principles  of  equity,  recourse  must  be  had  to  a  court  of 
equity. 

The  same  reasoning  was  equally  applicable  to  the  second 
issue. 

On  the  third,  they  insisted,  that  u  ship-damag<F  was  sy- 
nonimous  to  "  sea-damage,"    and  meant,  damage   happen- 
ing at  sea,  in  contradistinction  to  any  injury  the  goods  might 
t  have  received  before  they  were  put  on  board,  not  merely 

'  damage  at  sea  occasioned  by  insufficiency  in  the  ship  or  the 
misconduct  or  negligence  of  the  master  or  mariners,  which 
was  the  interpretation  contended  for  on  the  part  of  the  plain- 
tiffs.     Without    any    stipulation,    the  owners    and  master 
would  have  been  answerable  to  the  Company  for  losses  arising 
from  those  causes.     The   word  "  ship-damage"   it  is  true, 
was  meant  to  controul  the  general  words  in  a  preceding  part 
of  die  instrument,  by  virtue  of  which  the  plaintiffs  would 
otherwise  have  beeu  liable  if  the  goods  had  been  prejudiced 
or  damnified  by  any  occasion  or  accident  of  any  sort ;  but, 
f  276  1       according  to  the  construction  contended  for  by  the  plaintiffs, 
this  prior  clause  would  be  totally  annulled  by   the  other. 
The  saving  in  case  of  a  late  departure  from  the  Malabar 
coast,    affords    an  additional   proof   that  sea-hazards  from 
weather,  storm,  fyc.  were  meant.     For  how  could  a  deten- 
tion beyond  the  usual  season  increase  the  danger  of  damage 
from  insufficiency  in  the  vessel  (independent  of  what  tbe 
weather  might  occasion),  or  from  misconduct  in  the  master 
or  the  crew? 

On  the  other  side,  it  was  insisted,  that  this  sort  of  in- 
strument ought  to  receive  a  liberal  construction.     The  non- 
compliance 
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compliance  with  the  letter  of  it,  in  not  delivering  the  cargo  in       J  779. 
the  river  Thames,  was  owing  to  the  act  of  the  defendants       ^^ 
themselves,  in  sending  their  servants  on  board,  who  took  it     Hothak 
out  of  the  ship  without  any  participation  with  the  plaintiffs.       against 
This  discharged  them  from  the  necessity  of  performing  strictly    The  East- 
that  part  of  the  contract  (as  to  which  the  case  of  Sparrow  India  Com* 
f.  Caruthers,  reported  in  Strange  (a),  was  in  points,  and  the        pa* y. 
discharge  might  have  been  averred  in  an  action  of  covenant 
That,  as  to  the  goods  damaged  or  lost,  the  charter-party  was 
certainly  very  confused  and  ill-digested,  full  of  contradictions, 
owing  to  the  circumstance  of  different  clauses  having  been 
added  at  different  times,  without  attention  to  the  coherence 
and  consistency  of  the  whole.     But  it  must  be  interpreted  in 
a  manner  the  most  consistent  with  good  sense,  and  the  nature 
and  the  general  tendency  of  the  whole  contract.     The  ex- 
pression of  "  ship-damag?  could  not  be  used  in  opposition 
to  damage  received  before  the  goods  are  put  on  board,  be- 
cause the  owners  could  never  be  answerable  for  that  soit  of 
JRJury,  and  therefore  it  never  could  have  been  thought  neces- 
*uy  to  introduce  words  to  declare  that  they  were  not  [I]. 
It  must  mean  damage  received  on  board  of  the  ship,  and  oc- 
casioned by  negligence  or  misconduct;  surely  not  damage 
arising,  as  in  the  present  case,  from  the  act  of  God,  which 
00  human  care  could  prevent.    If  there  were  any  doubt,  the 
special  jury  who  had  exercised  their  judgment  upon  it  were 
certainly  most  competent  to  determine  it,  no  question  being 
more  exclusively  fit  for  their  consideration.      The  owners 
therefore  were  by  that  clause  exempted  from  responsibility 
for  any  other  sort  of  damage  but  ship-damage  so  understood, 
and  die  foregoing  words  "  by  any  accident  whatsoever"  were      r  277  1 
thereby  controuled  and  restrained.    Then,  as  to  the  goods 
lost,  this  being  the  clear  meaning  of  ship-damage,  and  univer- 
sally so  understood  by  persons  conversant  with  the  subject,  it 
could  never  be  the  intention  of  the  contract,  that,  though  the 
owners  were  not  to  be  answerable  for  goods  damaged,  they 
were  for  goods  lost,  by  the  act  of  God.    The  strict  com- 
pliance with  the  words  on  which  the  defendants  relied  as  to 
the  goods  lost,  was  never  expected.    The  cargoes  of  India- 
wen  are  never  delivered  into  the  Company*  warehouses,  but 
only  into  lighters  belonging  to  the  Company.     Edwin  v.  The 
East  India  Company  (a),  and  Edwards  v.  Child  (b),  were 
cited.  Lord 

{a)  T.  18  Geo.  2.  Str.  1236.  would   make  the   owners  liable   for 

[1]    It  was  said,   that  the  clause  losses  by  storms,  and  with  the  express 

mentioning  ship-damage  was  first  in-  design  of  prerenting  that  construction, 

troduced  in  1759,  when  the  llchester  this  new  clause  was  adopted. 

East-Indiaman  was  lost.      The  then  (a)  Cane.  H.  1690.  2  Vern.  210. 

Solidtor-Generalhud  give©  an  opinion,  (b)  Cane.  M.  1716.  2  Vern.  727. 

that  the  charter-party,  as  it  then  stood, 


CASES  IN  MICHAELMAS  TERM 


fylhSir.  Moss  against  Gallimore  and  Another. 

A  mortgagee,       |N  an  action  of  trespass,  which  was  tried  before  Nares, 
2eof  the  mort-        Justice,  at  the  last  Assizes  for  Staffordshire,  on  not  guilty 
gage  to  the  te-     pleaded,  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
Son'underT*"     opinion  of  the  court,  on  a  case  reserved.     The  cfce  stated  as 
lease  prior  to       follows : — One  Harrison,  being  seised  in  fee,  on  the  1st  of  Jg- 
Sattedrtto8theU    nua ?y  l  772,  demised  certain  premises  to  die  plaintiff  for  twenty 
wnt  in  arrear  at    years,  at  the  rent  of  £40,  payable  yearly  on  the  12th  of  May ; 
wticT^weUas  mi*>  m  ^aif  *772,  he  mortgaged  the  same  premises,  in  fee, 
to  what  accrues    to  the  defendant  Mrs.  Gallimore.     Moss  continued  in  pos- 
SCma*rd'stn?d    sess*on  ^rom  me  ^ale  °*  tne  lease>  an^  Paid  his  rent  regularly 
for  it  after  such    to  the  mortgagor,  all  but  £0,8  which  was  due  on  and  before 
Uce?'Thn  *ai°"  *^e  montn  °*  November  1778,  when  the  mortgagor  became  a 
of  a  distress  un-  bankrupt,  being,  at  the  time,  indebted  to  the  mortgagee  in 
d%2f*  &  ^    morc  than  that  sum  for  interest  on  the  mortgage.     On  the  3d 
ceasaryto^en^"  of  January  1779,  one  Harzear  went  to  the  plaintiff,  on  be- 
tion  when  the      half  of  Gallimore,  shewed  him  the  mortgage  deed,  and  de- 
forwhichAe11*    manded  from  him  the  rent  then  remaining  unpaid.     TTiis 
distreu  was        was  the  first  demand  that  Gallimore  made  of  the  rent.    The 
plaintiff  told  Harwar,  that  the  assignees  of  Harrison  had  de- 
manded it  before,  viz.  on  the  31st  of  December;  but,  when 
Harwar  said  that  Gallimore  would  distrain  for  it  if  it  was  not 
paid,  he  said  he  had  some  cattle  to  sell,  and  hoped  she  would 
not  distrain  till  they  were  sold,  when  he  would  pay  it.      The 
plaintiff  not  having  paid  according  to  tiiis  undertaking,  the 
other  defendant,  by  order  of  Gallimore,  entered,  and  dis- 
trained for  the  rent,  and  thereupon  gave  a  written  notice  of 
such  distress  to  the  plaintiff,  in  the  following  words:  "Take 
"  notice,  that  I  have  this  day  seized  and  distrained,  8fc.  by  vir- 
"  tue  of  an  authority,  §c.  for  the  sum  of  ,£28,  being  rent,  and 
t€  arrears  of  rent,  due  to  the  said  Ester  Gallimore,  at  Mi- 
"  chaelmas  last  past,  for,  &c.  and  unless  you  pay  the  said 
€t  rent,  &c."     He  accordingly  sold  cattle  and  goods  to  the 
amount  of  £ 22.  2*. — The  question  stated  far  the  opinion  of 
the  court,  was,  Whether,  under  all  the  circumstances,  the  dis- 
tress could  be  justified? 

Wood,  for  the  plaintiff. —  Bower,  for  the  defendants. 
Wood, — The  plaintiff's  case  rests  upon  two  grounds.  1- 
The  defendant,  (jallimore,  not  being,  at  the  time  when  the 
rent  distrained  for  became  due,  in  the  actual  seisin  of  the 
[  280  )  premises,  nor  in  the  receipt  of  the  rents  and  profits,  she  had 
no  right  to  distrain.  2.  The  notice  was  irregular,  being  for 
rent  due  at  Michaelmas,  whereas  this  rent  was  only  due,  and 
payable  in  May. — 1.  Before  the  statute  of  4  Anne,  c  16.  (a), 

aeon* 
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a  conveyance  by  the  reversioner  was  void  without  the  attorn*-  -  1779. 
jnent  of  the  tenant  (b)9  which  was  necessary  to  supply  the 
place  of  livery  of  seisin.  Since  that  statute  I  admit  that  attorn- 
ment is  no  longer  necessary  to  give  effect  to  the  deed;  but  it 
does  not  follow  from  thence,  that  a  grantee  has  now  a  right  to 
distrain,  before  he  turns  his  title  into  actual  possession.  The 
mortgagor,  (according  to  a  late  case  (c),)  is  tenant  at  will  to 
the  mortgagee,  and  has  a  right  to  the  rents  and  profits  due 
before  his  will  is  determined.  Nothing,  in  this  cise,  can 
amount  to  a  determination  of  the  will,  before  the  demand  of 
the  rent  on  behalf  of  the  mortgagee,  and  the  whole  of  that 
for  which  the  distress  was  made  became  due  before  die  de- 
mand* If  the  mortgagor  himself  had  been  in  possession,  he 
could  not  have  been  turned  out  by  force  J  the  mortgagee  must 
have  brought  an  ejectment.  The  assignees  had  called  upon 
the  plaintiff  for  the  rent,  as  well  as  Gauimore,  and  how  could 
he  take  upon  himself  to  decide  between  them  ?  The  niort-  , 
gagee  should  have  brought  an  ejectment,  when  any  objection 
there  might  have  been  to  the  title  could  have  been  discussed. 
It  does  not  appear  from  the  case,  that  the  interest  in  arrear 
had  ever  been  demanded  of  the  mortgagor,  and  there  is  a 
tacit  agreement,  that  the  mortgagor  shall  continue  in  posses- 
sion and  receive  the  rents  till  default  is  made  in  paying  the 
interest — 3.  The  notice  is  irregular,  and,  on  that  account, 
the  distress  cannot  be  justified.  By  the  common  law,  the 
goods  could  not  be  sold.  Hie  power  to  sell  was  introduced 
by  the  statute  of  William  and  Mary  (d),  but  it  is  thereby 
required,  that  notice  shall  be  given  thereof  "  with  the  cause 
of  taking"  Sic.  These  requisites  are  in  the  nature  of  con- 
ditions precedent,  and,  if  not  complied  with,  the  proceedings 
are  illegal*  It  is  true,  this  irregularity,  since  the  statute  of 
11  Geo.  2.  (e),  does  not  raake  the  defendants  trespeasort 
ab  initio,  but  the  action  of  trespass  is  still  left  by  that 
statute,  for  special  damages  incurred  in  consequence  of  the 
irregularity. 

Lord  Mansfield  observed,  that  the  plaintiff  was.  pre*     • 
eluded,  by  the  case,  from  going  for  special  damages  arising 
from  any  supposed  irregularity  m  the  sale,  no  such  special      [  Ml  ] 
damages  being  found,  and  the  Question  stated  being  only, 
whether  the  distress  was  justifiable;  and  Bui,lbr,  Justice, 
said,  that  it  was  not  necessary  by  the  statute  of  William  4r 
Mary,  to  set  forth,  in  the  notice,  at  what  time  the  rent  became 
due. 

Bower, 

(b)  Co.  Litt.  309.  a.  b.  (d)  ft  W.  *  M.  $css,  I  cap.  *.  S  t. 

(c)  Keech  v.  Hall,  $upr*,  Hk  19        (ej  Cap.  19.  )  19. 
Geo.  3.  p.  21. 

Vol.  I.  X 
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1779,  Bower?— If  the  law  of  attornment  remained  still  the  same 

as  it  was  at  common  law,  the  conversation  stated  to  have 
taken  place  between  the  plaintiff  and  Harwar  would  amount 
to  an  attornment ;  and,  when  there  has  been  an  attornment, 
its  operation  is  not  restrained  to  the  time  when  it  was  made: 
it  relates  back  to  the  time  of  the  conveyance,  and  makes 
part  of  the  same  title ;  like  a  feoffment  and  livery,  or  a  fine 
or  recovery  and  die  deed  declaring  the  uses ;  Long  v.  Heming 
(a).     Now,  however,  any  doubts  there  might  have  been  on 
this  subject  are  entirely  removed,  by  die  statute  of  Queen 
Anne,  the  words  of  which  are  very  explicit,  viz.  (b),  "that 
u  all  grants  or  conveyances  of  any  manors,  rents,  reversions, 
"  or  remainders,  shall  be  as  good  and  effectual  to  all  intents 
u  and  purposes,  without  any  attornment  of  the  tenants!  as  if 
"  their  attornment  had  been  had  and  made."    The  proviso 
in  the  same  statute  {c)  which  savs,  that  the  tenant  shall  not 
be  prejudiced  by  the  payment  If  any  rent  to  the  grantor  be- 
fore he  shall  have  received  notice  of  the  grant,  shews,  that  it 
was  meant  that  all  the  rent  which  had  not  been  paid  at  the 
time  of  the  notice  should  be  payable  to  the  grantee.    The 
mortgagor  is  called  a  tenant  at  will  to  die  mortgagee.     That 
may  be  true  in  some  respects,  but  it  is  more  correct  to  con- 
sider him  as  acting  for  the  mortgagee  in  the  receipt  of  the 
rents  as  a  trustee,  subject  to  have  his  authority  for  that  pur- 
pose put  an  end  to,  at  whatever  time  the  mortgagee  pleases. 
It  is  said,  the  proper  method  for  the  mortgagee  to  have  fol- 
lowed would  have  been  to  have  brought  an  ejectment,  but  it 
is  only  a  very  late  practice  to  allow  a  mortgagee  to  get  into 
the  possession  of  the  rents,  by  an  ejectment  against  a  tenant 
under  a  lease  prior  to  the  mortgage  (d).    The  interest,  it  b 
said/is  not  stated  to  have  been  demanded;  bat  the  case  states, 
that,  at  the  time  of  the  notice  and  distress,  more  than  the  amount 
of  the  rent  in  arrear  was  due.    It  is  said,  the  tenant  could 
not  decide  between  die  mortgagor,  (or,  which  is  the  same 
thing,  bis  assignees,)  and  the  mortgagee ;  but  that  is  no  ex- 
cuse.    He  would  have  had  the  same  difficulty  in  the  case 
of  an  absolute  sale;  a  mortgage  in  foe  being,  at  law,  a 

[  282  ]      complete  sale,  and  only  differing  from  it  in  respect  of  the 
equity  of  redemption,  which  is  a  mere  equitable  interest. 

The  court  told  him  it  was  unnecessary  for  him  to  say  anf 
thing  on  the  other  point. 

Lord  Mansfield,-—!  think  this  case,  in  its  consequence?, 
very  material.    It  is  the  case  of  lands  let  for  years  and  after- 
wards mortgaged,  and  considerable  doubts,  in  such  cases, 
have  arisen  in  respect  to  the  mortgagee,  when  the  tenant  col- 
ludes 


(a)  1  Anders.  256.  S.  C.  Cro.  EL 
309- 

(t)  *Anne,Q,  16.  §  9- 


(c)  §  10. 

(cQ  White  v.  Hatch  ins,  tvprZ,  M.  If 
Geo.  3.  p.  23.  Note  [7]. 
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lafa  with  the  mortgagor;  for,  the  lease  protecting  the  po**      1779. 
Jeuioa  of  such  a  tenant  he  cannot  be  turned  out  by  the  mort-      s^v-w 
gagee.  Of  late  years  the  courts  have  gone  so  far  as  to  permit        Moss 
the  mortgagee  to  proceed  by  ejectment,   if  he  has  given      against 
notice  to  the  tenant  that  he  does  not  intend  to  disturb  his  poa-      Galli- 
•ewion,  but  only  requires  the  rent  to  be  paid  to  him,  and  not  to       xoas. 
die  mortgagor  [p  1].    This  however  is  entangled  with  difficul- 
ties. Hie  question  here  is,  whether  the  mortgagee  was  or  was 
aot  cntided  to  the  rent  in  arrear.    Before  the  statute  of  Queen 
Ana^  attornment  was  necessary,  on  die  principle  of  notice 
to  the  tenant  5  but,  when  it  took  place,  it  certainly  had  rela- 
tion back  to  die  grant,  and  like  other  relative  acts,  they  were 
to  be  taken  together.    Thus  livery  of  seisin*  though  made  af- 
terwards, relates  to  the  time  of  the  feoffment.    Since  the 
statute,  the  conveyance  is  complete  without  attornment,  but 
fare  is  a  provision,  that  the  tenant  shall  not  be  prejudiced 
ibr  any  act  done  by  him,  as  holding  under  the  grantor,  till  he 
1ms  had  notice  of  the  deed.    Therefore  the  payment  of  rent 
before  such  notice  is  good.    With  this  protection  he  is  to  be 
considered,  by  force  of  the  statute,  as  having  attorned  at  the 
time  of  the  execution  of  the  grant ;  and,  here,  the  tenant  lias 
•ufiered  no  injury.    No  rent  has  been  demanded  which  was 
frid  before  he  knew  of  the  mortgage.     He  had  the  rent  in 
question  still  in  his  hands,  and  was  bound  to  pay  it  according 
to  the  legal  title.    But  having  notice  from  the  assignees,  and 
alto  from  the  mortgagee,  he  dares  to  prefer  the  former,  or 
keeps  both  parties  at  arm's  length.    In  die  case  of  execution 
it  is  uniformly  held,  that  if  you  act.  after  notice,  you  do  it 
st  your  peril.    He  did  not  offer  to  pay  one  of  the  parties 
oa  receiving  an  indemnity.    As  between  the  assignees  and 
the  mortgagee,  let  us  see  who  is  entitled  to  the  rent.  »The 
assignees  stand  exactly  in  the  place  of  the  bankrupt.    Now, 
a  mortgagor,  is  not  properly  tenant  at  will  to  the  mortgagee, 
for  he  is  not  to  pay  him  rent.    He  is  so  only  quodam  modo. 
Nothing  is  more  apt  to  confound  than  a  simile.  When  the  court,      [283] 
or  counsel,  call  a  mortgagor  a  tenant  at  will,  it  is  barely  a  com- 
parison.    He  is  like  a  tenant  at  will.    The  mortgagor  receives 
the  rent  by  a  tacit  agreement  with  the  mortgagee,  but  the 
mortgagee  may  put  an  end  to  this  agreement  when  he  pleases. 
He  has  the  legal  title  to  the  rent,  and  the  tenant,  in  the  pre- 
sent case,   cannot  be  damnified,  for  the  mortgagor  can  never 
oblige  him  to  pay  over  again  the  rent  which  ha*  been  levied  by 
this  distress.    I  therefore  think  the  distress  well  justified ;  and 

Icon- 

[rl]  This  is  no  longer  admitted,  vide  notes  to  White  v.  Hawkins,  supri  J». 


S8S 


1779. 


Mots 
sgainst 
Galli- 
moee. 
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I  consider  this  remedy  as  a  very  proper  additional  advantsgt 
to  mortgagees,  to  prevent  collusion  between  die  tenant  and 
the  mortgagor. 

Ashhurst,  Justice, — The  statute  of  Queen  Anne  has 
rendered  attornment  unnecessary  in  all  cases,  and  the  only 

auestion  here  arises  upon  the  circumstance  of  the  notice  of 
be  mortgage  not-  having  been  given  till  after  the  rent  dis- 
trained for  became  due.  Where  the  mortgagor  is  himself  Ac 
occupier  of  the  estate,  he  may  be  considered  as  tenant  at 
will ;  but  he  cannot  be  so  considered,  if  there  is  an  under- 
tenant; for  there  can  be  no  such  thing  as  an  under- 
tenant to  a  tenant  at  will.  The  demise  itself  would  amount 
to  a  determination  of  the  will.  There  being  in  this  case  a 
tenant  in  possession,  the  mortgagor  is,  therefore,  only  a  re- 
ceiver of  the  rent  for  the  mortgagee,  who  may,  at  any  time, 
countermand  the  implied  authority,  by  giving  notice  not  to 
pay  the  rent  to  him  any  longer*  , 

Buller,  Justice, — There  is  in  this  case  a  plea  of  die 
general  issue,  which  is  given  by  statute  (a)  but  if  the  kistiti- 
cation  appeared  upon  the  record  in  a  special  plea,  die  distress 
must  be  held  to  be  legal.  Before  die  act  of  Queen  Ahnt} 
in  a  special  justification,  attornment  must  have  been  pleaded. 
But  since  mat  statute,  ;it  is  never  averred  in  a  declaration  in 
covenant,  nor  pleaded  in  an  avowry.  In  the  case  of  Keeck 
v.  Hall,  referred  to  by  Mr.  Woojl,  the  court  did  not  con- 
sider the  mortgagee  as  tenant  at  will  to  all  purposes.  If  my 
memory  do  not  fail  me,  my  Lord  distinguished  mortgagors 
from  tenants  at  will  in  a  very  material  circumstance,  namely, 
that  a  mortgagor  would  not  be  eutided  to  emblements.     Ex- 

Iressions  used  in  particular  cases  are  to  be  understood  with  re- 
itio»  to  the  subject-matter  then  before  the  court. 
The  Postea  to  be  delivered  to  die  defendants  [t  77]  [f  2]. 


(a)  11  Geo,  2.  o.  19.  §  21. 


[t77]  Vide  Eaton  v.  Jaqva,   M. 
21  Geo.  3.  infra,  455. 


[?  4]  In  Birch  y.  Wright,  I  T.  R. 
378.  this  case  was  confirmed  by  the 
court,  and  fully  re-stated  by  Buller,  J. 
who  declared  by  Lord  Mansfield's,  de- 
sire, that  his  Lordship  continued  sa- 
tisfied with  the  decision.  In  that  case 
it  was  determined  that  the  grantee  of 


a  reversion,  in  trust  for  payment  of  an 
annuity,  might  recover  in  an  action 
for  use  and  occupation  against  a 
tenant  from  year,  to  year,  who  came 
in  under  the  grantor  before  the  grant, 
all  the  rent  unpaid  in  his  hands  at  the 
time  of  notice  of  the  grant. 
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1779. 


The  King  against  Miles.  Jgjw 19* 

A  RULE  had  been  obtained  to  shew  cause,  why  leave  hnmgemral 
should  not  be  given  to  file  an  information  against  the  ^L^f.^l 
defendant,  as  the  author  of  a  libel,  accusing  the  prosecutor  gnntaaiBfom* 
(Mr.  Sykes)  of  having  been  concerned  in  a  monopoly  in  the  jfen  far* prints 
East  Indies,  which  produced  a  famine^  and  occasioned  the  ^^£X?/  * 

death  of  S0,000people.  Snce,  unlet*  the 

Upon  shewing  cause,  it  was  objected,  that  the  prosecutor,  S^a^Tc^» 
in  the  affidavit  on  which  the  rule  was  granted,  had  not  sworn  upon  oath, 
<fanecdy,  and  pointedly,  to  his  innocence  of  the  charge,  which 
it  was  said,  was  universally  required  by  the  practice  of  the 
coart,  before  an  information  will  be  granted  for  a  libel  a©- 
casing  a  private  individual  of  a  specific  crime. 

Lord  Mansfield  said,  this  was  a  general  rule,  though 
not  universal,  for  that  he  recollected  some  instances,  where, 
aider  particular  circumstance*,  it  had  been  dispensed  with 
(*),  bat  that  there  was  nothing  in  this  case  to  make  it  an  ex- 
ception to  the  general  practice. 

The  rule  discharged. 

(a)  Vide  Iter  v.  Bate,  E.  20  Geo.  3.  infra,  p.  387-  <Qr  Rex  v. 
Webster,  T.  29  Geo.  3.    3  Term  Rep.  388. 


Lavabre  and  Another  against  Wilson;—  Friday m 
Bizb   against  Fletcher; — and   Lavabre    "' 
and  Another  against  Walter.   • 


T 


HE  first  and  last  of  these  cases  were  actions  on  the  if  an  insured 
same  policy  of  insurance,  on  the  Carnaiic,  a  French  JJUSShrf 
East  Indiaman.    The  first  was  tried  at  Guildhall,  at  the  in  the  policy, 
Sittings  after  Easter  Term  (a),  and  a  verdict  found  for  the  JJJ^JJJ^JS^ 
plaintiffs.     Afterwards,  at  the  same  Sittings  (6),    Bize  v.  lach'Hrwvoy^e 
Fletcher,  which  was  an  action  upon  a  different  policy,  but  £f£££*^ 
on  the  same  ship,  came  on  to  be  tried ;  and  a  verdict  was  and  in  uJdl^u 
alio  found  for  the  plaintiff  in  that  cause,   and  acquiesced  «?  ***>  *]«*- 
in.     In  Trinity  Term,   19th  George  111.  (c)>  a  rule  was  ZSmiSbT 

granted  discharged. 

(a)  Wednesday,  19th  May  1779*  ffi)  Monday,  7th  June  1779. 

(b)  Monday,  31st  May  1779- 
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1779.      granted  to  shew  cause  why  there  should   not  be  a  new 
t^vw      trial  iu  the  case  of  Lavabre  v.  Wilson,  which  rule  stood  over 
Lavabre    till  this  term.    In  the  mean  time,  at  the  Sittings  after  Trinity 
against       Term,  19th  George  lll.(d),  Lavabre  v.  Walter  was  tried, 
Wilson,     and  a  verdict  having  been  found  in  that  case  likewise  for  the 
plaintifls,  a  new  trial  was  moved  for  in  die  beginning  of  this 
term  (e),  and  a  rule  to  shew  cause  being  granted,  the  court 
directed  that  this  last-mentioned  rule,  aid  that  in  Lavabre  ▼. 
Wilson,  should  come  on  to  be  argued  at  the  same  time.     All 
.  the  three  trials  were  before  Lord  Mansfield. 
'    In  Lavabre  v.  Wilson,  and  Lavabre  v.  Waller,  the  voyage 
insured  was  described  in  the  following  words :  "  At  and  from 
i€  Port  VOrient  to  Pondicherry,  Madras  and  China,  and 
"  at  and  from  thence  back  to  the  ship's  port,  or  ports  of  dis- 
charge in  France,  with  liberty  to  touch  in  die  outward  or 
"  homeward-bound  voyage,  at  the  Ides  of  France  and  Bour- 
u  bon,  and  at  all  or  any  other  place  or  places  what  or  tirhere- 
"  soever/'    And  there  was  this  additional  clause  in  a  subse- 
quent part  of  the  policy,  viz.  "  And  it  shall  be  lawful  for  the 
44  said  ship,  in  this  voyage,  to  proceed  and  sail  te,  and  touch 
"  and  stay  at  any  ports  or  places  whatsoever,  as  well  on  this 
"  side,  as  on  the  other  side  of  the  Cape  of  Good  Hope,  with* 
"  out  being  deemed  a  deviation." 

In  Bize  v.  Fletcher,  the  description  of  the  voyage  insured 
was  as  follows,  (being  nearly  the  same  with  that  commonly 
used  in  insurances  upon  English  East-Indiamen:)  "  At  and 
"  from  VOrient  to  the  Isles  of  France  and  Bourbon,  and  to 
"  all  or  any  ports  and  places  where,  and  whatsoever,  in  the 
"  East-Indies,  China,  Persia,  or,  elsewhere,  beyond  the  Cape 
"  of  Good  Hope,  from  place  to  place,  and  during  the  ship's 
*'  $tay,  and  trade  backwards  and  forwards,  at  all  ports  and 
"  places,  and  until  her  safe  arrival  back  at  her  last  port  of 
"  discharge  in  France."  But,  at  die  same  time  that  this 
policy  was  subscribed,  there  was  a  slip  of  paper  wafered  to 
it,  and  shewn  to  the  underwriters,  on  which  was  written  the 
following  representation  (f) :  "  The  ship  lias  had  a  complete 
u  repair,  and  is  now  a  line  and  good  vessel,  three  decks. '  /*- 
u  tends  to  sail  in  September  Or  October  next  (1776).  la  to 
iC  go  to  Madeira,  the  Isles  of  France,  Pondicherry,  Ching, 
"  the  Isles  of  France,  and  VOrient." 

The  ship  did  not  sail  till  the  6th  of  December  1776,  and 
tfid  not  reaph  pondicherry  till  the  23d  of  July  1777.    She 

continued 


(d)  Friday ■,  l6th  July  1779-  ff)  Svprd,p.  12.  Note  [4].  col.  2. 

(e)  Tuesday,  9th  November  1779.      [p]. 


=*== 


[r]  And  sec  the  report  of  Bize  v.  Fletcher,  Park  la*.  103. 
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continued  there  till  the  23d  of  August  following,  when,  in-       1779. 
stead  of  proceeding  to  China,  she  sailed  for  Bengal,  where      s^^J 
having  passed  the  winter,  and  undeigone  very  considerable  re-     Lavabr* 
pairs,  she  sailed  from  thence  early  in  the  year  1778,  (being       against 
the  second  ship  that  left  the  Ganges,)  returned  to  Potidi-     Wilsok* 
cAerry,andafter  taking  in  ahomeward-bdundcargo,  at  that  place, 
proceeded  in  her  voyage  back  to  L'Orient,  but  was  taken 
in  October  in  that  year  by  the  Mentor  privateer.    The  usual 
time  in  which  the  direct  voyage  between  Pondicherry  and  Ben- 
gal is  performed,  is  six  or  seven  days,  but  the  Carnatic  was 
about  six  weeks  in  going  to  Bengal,  and  two  months  on  the 
way  back  from  thence  to  Pondicherry.     Both  going  and  re- 
turning, she  either  touched  at,  or  lay  off,  Madras,  masulipa* 
tarn,  Vuigapatam,  and  Yanon,  and  took  in  goods  at  all  those 
places. 

1.  On  the  trial  of  Lavabre  v.  Wilson,  it  was,  in  the  open- 
ing for  the  plaintiffs,  insisted,  that,  under  the  general  liberty, 
given  by  the  policy  of  touching  at  all  places  whatsoever,  the 
vessel  might  go  to  Bengal,  which,  by  the  operation  of  those 
words,  was  as  much  part  of  the  voyage,  as  if  it  had  been  ex- 
pressly named.  That  the  ship  being  there,  the  voyage  might 
be  abridged,  and  her  further  progress  to  China  abandoned, 
for  that  vessels  insured  may  always  return  back  from  any 
point  within  the  limits  of  the  voyage  contained  in  the  policy.  * 
Lord  Mansfield,  however,  having  intimated  a  clear  opinion, 
that  the  general  words  were,  by  the  expressions  of  "  in  the 
"  outward,  or  homeward-bound  voyage,'*  and  "  in  this  voy- 
"  age"  qualified  and  restrained  so  as  to  mean  "  all  places 
"  whatsoever  in  the  usual  course  of  the  voyage  to  and  from 
u  the  places  mentioned  in  the  policy,"  this  ground  was  im- 
mediately abandoned,  and  never  farther  mentioned  by  the 
counsel  for  the  plaintiffs  in  the  progress  of  these  causes  [1]. 
The  plaintiffs  rested  their  case  chiefly  on  another  ground,  viz. 
that  the  voyage  to  Bengal  was  adopted  by  necessity  for  the 
safety  of  the  ship,  upon  the  bona  fide  opinion  of  the  captain,  t 
and  the  rest  of  the  officers,  and  of  one  Berard  the  supercargo, 
who  had  the  principal  management.  To  prove  this  necessity, 
it  was  swoni  by  Berard  and  four  mates,  that  the  ship  had 
been  detained  longer  in  Europe,  than  at  first  was  foreseen, 
and  that  she  met  with  extremely  bad  weather  on  her  outward 
passage,  and  at  Pondicherry  was  so  leaky,  that  it  appeared  [  287  ] 
to  them,  upon  consultation,  that  she  must  be  careened,  which 
could  only  be  done  at  Bengal,  there  being  no  other  place  so 
near  as  for  her,  in  her  then  situation,  to  be  able  to  proceed  to 

it 

[l]  The  plaintiffs  had  several  opi-     their  favour,  on  thiippiot. 
nions  of  Dutch  and  French  lawyers  in 
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it  with  safety,  where  that  operation  could  be  performed;  for* 
that  no  harbour  between  Pondicherry  and  the  Ganges  on  one 
side,  and  Pondicherry  and  Bombay  on  the  other,  would  ad* 
mit  of  so  large  a  vessel  being  hove  down,  her  burthen  being 
near  800  tons*    Indeed,  it  turned  out  when  they  got  to  Ben- 
gal, that  she  could  be  repaired  without  careening,  but  this 
was  only  discovered,  they  said,  after  she  was  unloaded  of 
much  more  of  her  contents  than  could  have  been  done  *ith 
safety  in  the  open  road'  of  Pondicherry.    All  the  witnesses 
for  the  plaintiffs  swore  that  they  took  the  resolution  of  gohjg 
to  Bengal  much  against  their  inclination,  for  that  it  would 
have  been  not  only  more  for  the  advantage  of  the  owners,  but 
also  more  .for  their  private  interest  as  individuals,  to  go  to 
China,  they  having  prepared  their  own  adventures  for  that 
market.     Besides  die  circumstance  of  the  leak,  they  assigned 
an  additional  reason  for  relinquishing  die  voyage  to  China, 
viz.  that  they  had  been  detained  so  long  at  Pondicherry,  from 
delays  in  unloading  their  outward-bound  cargo,  that  they  were 
not  ready  to  leave  that  place,  till  it  was  too  late  to  undertake 
the   China  voyage  with  any  degree   of  prudence  or  6afety, 
and  they  said  bengal  was  the  best  place  they  could  go  to 
winter  at. 

The  defence  set  up  was;  1.  That  die  ship  had  never  sailed 
on  the  voyage  insured,  her  destination,  when  she  left  Europe, 
having  been  for  Bengal  and  not  China  ;  2.  That,  supposing 
her  to  have  sailed  on  the  voyage  described  in  the  policy,  yet 
her  going  from  Pondicherry  to  Bengal,  instead  of  proceed- 
ing to  China,  was  a  deviation,  and  was  not  justified  by  neces- 
sity. In  support  of  the  first  ground  of  defence,  certain  se- 
cret instructions  were  relied  upon,  which  were  found  on  board 
the  ship,  and  were  addressed  by  the  owners  at  U Orient  to 
Berard  the  supercargo,  and  wliich,  though  obscurely  penned, 
gave  great  room  to  contend,  either  that  at  her  departure  it  had 
been  resolved  to  substitute  Bengal  for  the  China  voyage,  or, 
at  least,  diat  the  alternative  was  left  witb  Berard,  to  be  de- 
cided one  way  or  the  other,  according  to  certain  events  in 
India,  which  events  turned  out  in  the  sort  of  way  that,  ac- 
cording to  the  instructions,  was  to  determine  the  voyage  for 
Bengal.  On  the  second  ground  they  contended,  that  from 
the  account  given  by  the  plaintiffs'  own  witnesses,  there  was 
no  necessity  for  going  to  Bengal,  and,  that  it  appeared, 
that,  instead  of  going  directly  thither,  a  trading  voyage  had 
beeb  made  from  Pondicherry,  which  afforded  a  strong  pre- 
sumption, that  trading  was  the  object  and  motive;  and  that 
the  leak,  or  lateness  of  the  season,  were  only  after-thoughts, 
and  mere  pretexts.  'They  called  two  or  three  captains  of 
English  East-Indiamcn  to  prove  that,  in  the  situation  and 
at  the  time  of  year  specified  by  the  witnesses  for  the  plaintiffs, 
(he  ship  ipight  have  proceeded  to  China,  or  have  returned 
¥  to 
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to  Europe,  or  might  have  stretched  over  to  Achem,  or  Ma-      17  79* 
htm,  or  have  gone  to  Ceylon,  with  more  propriety  than  to      f^^^mmj 
Bengal,  for  the  purpose  of  careening,  if  that  had  been  ne-    Lavabm 
cessary.     But,  on  these  matters  of  opinion,  die  defendant's       against 
witnesses  differed  from  one  another  very  considerably,  in  seve*     Wxlsok. 
nl  particulars.  , 

Lord  Mansfield  told  the  jury;   1.  That  Bengal  was 
certainly  not  within  die  words  of  "the  policy ;  But,  2.  That,  if 
they  should  think,  that,  at  the  time  of  the  ship's  departure 
from  Pondicherry,  the  captain  and  officers  were,  bond  fide, 
of  opinion,  that  to  go  to  Bengal  was  a  matter  of  necessity, 
or  what  common  prudence  rendered  their  indispensable  duty, 
and  that  there  was  no  other  motive  for  going  to  that  place 
instead  of  China,  they  must  find  for  the  plaintiffs ;  for  that 
going  to  any  port,  though  out  of  the  course  of  the  voyage,  is, 
in  the  eye  of  the  law,  no  deviation,  if  necessary  for  the 
ofety  of  the  ship.    On  the  other  hand,  if  they  thought  the 
necessity  set  up  a  mere  colour  and  pretext,  and  that  the  voyage 
,to  Bengal  was  determined  upon  from  other  motives,  they 
must  find  for  the  defendant.     But,  in  considering  this  question, 
they  must  not  lay  much  stress  on  the  opinions  of  other  people, 
formed  after  the  event,  when  the  real  state  of  the  ship,  and 
the  nature  of  the  leak,  had  been  discovered.    Meu  of  differ- 
ent degrees  of  skill,    experience,   or  understanding,  might 
differ  extremely  in  their  judgment  on  the  same  subject,  as 
they  had  seen  by  the  diversity  of  opinions  delivered  by  the  dif- 
ferent captains  who  had  been  examined. 

2.  On  the  trial  of  Bite  v.  Fletcher,  the  counsel  for  the  de- 
fendant contended,  that  the  representation  accompanying  the 
policy  restrained  the  voyage  to  the  limits  therein  specified,  and 
brought  the  merits  of  the  case  to  be  the  same  as  in  Lavabre 
v.  Wilson  ;  and  they  produced  some  additional  evidence,  (par- 
ticularly some  letters  written  by  the  owner  to  their  corre- 
spondents who  had  got  the  policy  underwritten,)  to  raise  a 
presumption,  that  the  necessity  of  going  to  Bengal  was  merely  [  289  ] 
a  pretence,  devised  after  the  capture,  and  when  the  insured 
began  to  apprehend  that  the  words  of  the  policy  would  not 
cover  a  voyage  to  that  place. 

Lord  Mansfield,  in  summing  up  to  the  juiy  in  this  * 
cause,  after  stating  very  fully  the  difference  between  a  repre- 
sentation and  warranty,  told  them,  that,  if  they  were  satisfied 
that  the  real  intention  at  the  time  of  the  representation  was  to 
go  to  China,  the  plaintiff  would  be  entitled  to  their  verdict; 
for  that  the  insured  might  change  the  intention  in  this  case,  and 
go  to  Bengal,  and  yet  be  protected  by  the  policy,  which 
clearly  admitted  of  that  voyage,  and  must  have  been  under- 
stood by  both  parties  in  a  greater  latitude  than  the  represen- 
tation, being  expressed  in  different  and  much  more  coropre-  ' 
henshre  terms.  His  Lordship  then  stated,  and  observed  upon, 
the  evidence  which  was  given  on  the  part  of  the  defendant  to 

shew 
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1 779.       *^*w  *****  ^ie  necess^ty  was  fictitious ;  being  (I  presume)  of 

^V^J       opinion  that  if  the  jury  had  believed  it  to  be  so,f  it  would  have 

Lavabre     a"or^c<l  a  presumption  that  the  original  plan,  even  at  the 

against      t'me  °f  ^e  representation,  was  to  go*  not  to  China,  but  to 

Wiuoy.      Senffal. 

When  the  motion  was  made  for  a  new  trial  in  Lavabre  v. 
Wilson,  the  new  evidence  which  had  been  produced  in  Biz* 
v.  Fletcher  was  relied  upon;  but  Lord  Mansfield  told  the 
Counsel,  that,  if  they  meant  to  make  the  discovery  of  new  and 
material  evidence  the  ground  of  their  motion,  they  must  lay  it 
before  the  court  by  affidavit,  that  there  might  be  an  opportu- 
nity given  to  the  other  side  of  answering  it;  for  that  he  could 
not,  in  his  report  of  what  passed  on  the  trial  of  Lavabre  and 
WtUon,  state  any  of  the  evidence  produced  in  the  other 
cause. — Such  affidavits  were  afterwards  produced. 

3.  The  evidence  in  the  case  of  Lavabre  v.  W alter y  was 
nearly  the  same  as  in  Bite  v.  Fletcher.    The  secret  instruc- 
tions given  to  Berard  had  been  more  attentively  perused,  and 
afforded  stronger  reasons  than  they*  at  first  seemed  to  do,  to 
suspect  that  the  voyage  to  Bengal  was  predetermined,  before 
the  departure  from  U  Orient.    The  plaintiffs'  witnesses  were 
much  pressed  on  this  occasion,  to  say,  whether  the  lateness  of 
the  season  alone  was  such  as,  independent  of  the  leak,  would 
have  detergained  them  to  abandon  the  China  voyage;  and, 
on  the  other  hand,  whether  the  leak,  independent  of  the  other 
reason,  would,  in  their  opinion,  have  rendered  it  necessary  so 
to  do.    To  this  they  said,  that  they  could  not  give  a  certain 
answer ;  for  that,  as  neither  of  the  cases  had  happened,  they 
had  not  exercised  their  judgmeut  upon  them. 

The  counsel  for  the  defendant  insisted,  that,  if  the  lateness 
of  the  season  was  the  sole  or  predominant  reason  for  aban- 
l  250  ]  doning  the  voyage  to  China,  the  insured  could  not  justify 
the  deviation  to  Bengal;  for  that,  when  an  insured  voyage 
is  abridged,  the  ship  must  return  back  in  the  course  insured, 
and  cannot  justify  a  deviation  for  the  sake  of  wintering  in  a 
harbour  more  commodious  perhaps  than  any  to  be  found  on 
that  course. 

Lord  Mansfield  now  summed  up  very  strongly  against 
the  plaintiffs,  on  the  head  of  fraud.  But,  independent  of  that 
ground,  he  stated  a  new  point  against  them,  viz.  that  if  ne- 
cessity were  admitted  to  have  been  the  sole  motive  for  sub- 
stituting the  voyage  to  Bengal  in  the  place  of  that  to  China, 
still  it  was  incumbent  on  the  insured  to  have  pursued  that 
voyage  of  necessity  directly,  in  the  shortest  and  most  expe- 
ditious manner,  and  that  the  delay  in  going  from  JPondickerry 
to  Bengal,  and  the  repeated  stops  by  touching  at  different 
places,  aud  trading  there,  were  deviations,  and  not  within 
the  protection  which  die  supposed  necessity  afforded  to  the 
direct  voyage, 

The 
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The  roles  to  shew  cause  why  there  should  not  be  new 
frals  in  the  two  cases  of  Lavabre  v.  Wilson,  and  The  same  v. 
Walter,  came  on  to  be  argued  this  day. 

Tie  Solicitor  General,  Cooper*  and  Douglas,  for  the  plain- 
tiffs.— Dimjwng,  I**,  and  Sooke,  for  the  defendants. 

For  the  plaintiffs  it  was  argued,  that,  if  it  was  true  that 
there  was  a  necessity  sufficient  to  justify  the  voyage  to  Bengal, 
the  time  employed  in  going  thither  could  not  alter  the  case, 
as  the  risk  had  not  been  thereby  increased,  die  coasting  voy- 
age really  performed  being  free  from  all  hazard,  and  it 
Ung  sufficient  if  the  3hip  arrived  in  the  Ganges  before  the 
winter  set  in.  At  least,  whether  the  risk  had  or  had  not  been 
increased  was  a  question  of  fact,  for  the  consideration  of  the 
jury,  and  they  had  given  their  opinion,  that  it  was  not,  by 
finding  for  the  plaintiffs.  It  was  unquestionable,  that,  under 
the  wTJrds  of  the  policy,  it  was  competent  to  the  ship  to  have . 
stopped  and  touched  at  different  places,  within  the  usual 
course  of  the  voyage  described,  though  not  mentioned  by 
name,  and  a  voyage  superadded  by  necessity  ought  to  be  sub- 
ject to  the  same  qualifications,  and  entitled  to  the  same  sort 
of  latitude  as  the  original  voyage,  it  having  become,  by  opera* 
tioo  of  law,  a  part,  as  it  were,  of  that  original  voyage. 

For  the  defendants,  it  was  insisted,  that  this  new  point  was 
s  mere  question  of  law,  but  that,  in  truth,  it  could  not  admit 
pf  a  doubt,  since  it  wo*  only  this,  whether,  upon  a  deviation 
for  a  justifiable  purpose,  that  purpose  may  be  abandoned, 
and  the  ship  stop  at  various  places  for  other  unnecessary  pur- 
poses. It  was  absurd  to  say,  that  protracting  the  time  of  the 
voyage  did  not  increase  the  risk.  As  well  might  it  be  con- 
tended, that  lengthening  the  distance  would  not  increase  it. 
Clayton  v.  Simmonds(a),-  was  cited,  where  it  was  held, 
by  Lee,  Chief  Justice,  "  that,  if  a  ship  puts  into  a  port, 
u  not  usual,  or  stays  an  unusual  time,  it  is  deviation/' 

Lord  Mansfield,  (after  observing  upon  die  evidence  of 
fraud,  and  of  an  original  intention,  or  commercial  motive, 
for  going  to  Bengal,) — If  this  application  were  upon  the 
ground  of  impeaching  the  testimony  of  the  plaintiffs9  wit- 
nesses, whatever  my  private  sentiments  might  be,  after  two 
concurrent  verdicts,  I  should  not  be  inclined  to  interpose. 
But,  without  impeaching  the  evidence,  I  think  there  ought  to 
be  a  new  trial,  or  rather,  that  the  case  has  been  ill  decided. 
The  question  is,  whether,  without  imputation  on  any  body, 
circumstances  have  not  happened  to  take  the  voyage  out  of  the 
policy.  A  deviation  from  necessity  must  be  justified,  both  at 
to  substance  and  manner.  Nothing  more  must  be  done  than 
what  the  necessity  requires.  The  true  objection  to  a  devia- 
tion 
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tion  is  not  the  increase  of  the  risk.  If  that  were  so,  it  wonM 
only  be  necessary  to  give  an  additional  premium.  It  is,  that 
the  party  contracting  has  voluntarily  substituted  another  voyage 
for  that  which  has  been  insured.  If  the  voyage  to  Bengal  was 
unavoidable,  where  was  the  necessity  to  trade?  All  the  ports 
touched  at  were  out  of  the  direct  course,  and  six  weeks  and 
two  months  were  consumed  instead  of  sis  days* — The  justice 
of  the  case  required  a  different  decision. 

The  rules  made  absolute  [\\ 


[l]  The  two  causes  were  again  set 
down  for  trial,  but  the  plaintiffs,  when 
they  were  ready  to  be  called  on,  sub* 
mitted  to  the  opinion  of  the  court,  and 
abandoned  their  claim  against  the 
underwriters. — Lavabrc  and  Company 
were  bankers  at  Paris,  who  had  lent 
the  sum  which  was  the  subject  of  this 
insurance,  upon  a  contract  a  la  grosse 
avantvre,  (that  is,  in  the  nature  of  re- 
spondentia and  bottomree  united,)  to  the 


owners,  Berard  and  company,  at  UOri- 
cut.  In  this  contract  the  voyage  was 
described  as  in  the  policy,  and  I  un- 
derstand the  plaintiffs  have  instituted  a 
suit  in  France  against  the  owners, 
which  is  still  depending,  on  the  ground 
of  a  deviation  from  the  voyage  upon 
which  they  advanced  their  money  at 
the  risk  of  losing  it  if  the  ship  and 
goods  should  be  lost. 


Stttrrday, 
20th  Nov. 


If  « tenant  for 
life  with  power 
to  grant  leues  in 
pOHCuion  for  91 
years  at  the  best 
lent  convey  his 
life  estate  to 
trustees  to  pay 
sin  annuity  for 
MsHfe,  and  the 
mrplus  to  him- 
self, the  power 
is  not  thereby  ex- 
tinguished, but 
he  may  still  grant 
a  lease  agreeable 
to  the  terms 
thereof. 


Ren,  Lessee  of  Hall,  and  Others*  against 
Bulkeley. 

UPON  an  ejectment  tried  before  Lord  Mansfield,  at 
the  last  assizes  for  Surry,  a  verdict  was  found  for  the 
plaintiff,  upon  which  the  defendant  obtained  a  rule  to  shew 
cause,  why  there  should  not  be  a  new  trial*    The  case  came 
on  to  be  argued  this  day,  when  the  facts,  as  reported  by  Wb 
Lordship,  appeared  to  be  as  follows  :— In  1741,  by  the  mar- 
riage-settlement of  Lord  Onslow f  the  premises  in  question 
were  settled  upon  him  for  life,  remainders  over  in  strict  settle- 
ment, with  a  power  to  the  tenant  for  life  in  possession,  to 
make  leases,  for  any  term  not  exceeding  twenty*one  years,  to 
take  effect  in  possession  and  not  in  reversion,  reserving  the 
best  rent  that  could  be  had  without  taking  a  fine.     In  1754, 
Lord  Onslow,  by  lease  and  release,  conveyed  all  hi^  life-estate 
to  Briscoe,  and  his  heirs,  upon  trust  to  apply  the  profits  in 
the  payment  of  an  annuity  of  £  150  to  Wilson,  during  the  life 
of  Lord  Onslow,  and  the  surplus  to  Lord  Onslow,     The  year 
following  he  conveyed  all  his  estate  to  trustees,  for  ninety-nine 
years,  if  he  should  live  so  long,  for  the  payment  of  his  debts ; 
but  with  an  express  reservation  as  to  all  leases  granted,  or  to 
be  granted.    Afterwards,  in  1760,  he  made  a  lease  of  the 
premises  in  question,  to  Lewin,  (then  in  possession  as  tenant 

at 
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at  will,)  for  twenty-one  yean,  which  lease  Levi*,  m  1774,      1779. 
assigned  to  Hall,  one  of  the  lessors  of  the  plaintiff.    Lord      i-y-  j 
OiJlow  died  in  1776,  and,  k  1777,  the  remainder-man  who         rbv 
bad  come  into  possession  on  his  death,  conveyed  to  the  de-      tguust 
fendant.    The  same  rent  was  reserved  by  the  lease  to  Lewi*  Bululbt. 
which  he  had  paid  for  several  years  as  tenant  at  will,  and  he 
bad,  besides,  covenanted  for  repairs. 

At  the  trial*  an  attempt  was  made  on  the  part  of  die  de* 
feodant,  but  without  success,  to  prove  fraud  in  obtaining  die 
lease  for  twenty-one  years.  The  question  now  was,  Whether 
the  operation  of  the  conveyance  to  Briscoe  was  not  such  as 
dibbled  Lord  Onslow  from  making  the  subsequent  lease  to 
Lewinf 

Hie  Solicitor  General,  Dunning,  Morgan,  and  Bower, 
argued  in  support  of  the  rule  for  a  new  trial.  They  con- 
tended^ 1.  That,  after  the  conveyance  to  Briscoe,  it  was  im- 
E"  le  for  Lord  Onslow  to  grant  a  lease  in  possesion,  he. 
thereby  parted  with  tne  whole  of  his  life-interest; 
vte,  though,  in  words,  the  lease  to  Lewin  conveyed  an  £  S93  J 
immediate  estate,  yet,  in  substance,  it  was  a  lease  in  rever- 
sion, and  could  not  commence  till  after  Lord  Onslow's  death, 
who  certainly  had  no  authority  by  the  power  to  grant  such  a 
lease.  2.  iW,  by  conveying  all  his  estate  in  the  premises  to 
Briscoe,  he  had  extinguished  the  power,  as  far  as  respected 
him,  as  effectually  as  if  he  had  made  a  feoffment,  or  suffered 
a  recovery.  They  cited  the  case  of  Saville  v.  Blacket  (a), 
and  Gilbert  on  Uses  (b).  They  also  suggested,  that,  if  this 
lease  were  to  be  established,  die  decision  would  shake  a  great 
many  titles,  for  that  conveyancers  considered  the  grant  of  a 
life-estate  in  the  manner  in  which  Lord  Onslow  had  conveyed 
his,  as  extinguishing  a  leasing  power  reserved  to  the  tenant  for 
life. 

Lord  Mansfield,  (without  hearing  the  other  side,) — 
Powers  came  into  the  courts  of  common  law  with  the  statute 
of  uses  (c),  and  the  construction  of  them,  by  the  express 
direction  of  the  statute,  must  be  the  same  as  in  courts  of 
equity  (d).  The  creation,  execution,  and  destruction  of 
them,  depend  on  the  substantial  intention  and  purpose  of  the 
parties.  U  is  said,  1.  That  the  grantor,  in  this  case,  was  not 
m  possession,  and  that  it  was  necessary  that  he  should  be,  to 
execute  the  power.  But  I  think  possession  here  means  the 
receipt  of  die  rents  and  profits,  which  were  applied  to  his  use. 
If  actual  possession  were  necessary,  a  leasing  power  could 
sever  be  executed  where  the  land  is  in  the  hands  of  a  tenant  (e), 
2.  It  is  contended,  that,  by  granting  away  his  life-estate,  he 

extinguished 

(o)  Cane.  H.  17*1.  1  P.  &VI.  7778.        (<0  1  Burr.  1*0.    2  Burr.  1 146. 
(*)  *•  5.  (e)  FideGoodtitU  v.Funvcan,H.  21, 

(c>*7  Hen.  9.  c.  10.  Geo.  3.  infra,  p.  565. 
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extinguished  the  power.  Certainly  where  the  whole  life-estate 
is  conveyed  away  by  the  intention  of  the  parties,  the  power 
mast  be  at  an  end,  and  cannot  be  afterwards  exercised  to  the 
prejudice  of  the  grantee.  But  the  conveyance  here  was  only 
Bulkbley.  to  let  in  a  particular  charge,  subject  to  which  die  rents  and 
profits  still  belonged  to  Lord  Onslow ;  and  the  lease  could 
not  prejudice  the  security,  nor  the  remainder-man,  for  the 
best  rent  must  be  reserved.  It  would  therefore  be  contrary 
to  the  intention  of  all  the  parties,  to  hold  that  the  power  was 
extinguished  by  the  conveyance  to  Briscoe,   [f] 

'     The  rule  discharged. 
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Saturday,  Barber  against  FREtfCH. 

20th  Nov. 

In  in  action  a*  a  CTION  on  a  policy  of  insurance,  on  the  ship  the  True 
iirwoeformn"  '**'  Blue,  tried  before  6 uller,  J usticey  at  the  last  Assize* 
average  lots,  if   for  Lancashire.    The  counsel,  at  the'  trial,   had  begun  to 

tae  account  11  so  •  „*••.»•,. 

complicated  that  examine  witnesses  to  prove  the  amount  of  an  intricate  average 
it  cannot  be  ad-  loss,  but  the  Judge  thought  it  would  be  impossible  to  adjust  a 
«l»e  jury!  byoon-  complicated  account  of  that  sort  at  Nisi  Prius.  He  therefore 
pent  of  the  par-  proposed,  that  a  verdict  should  be  found  as  for  a  total  loss, 
foVa  toTai  taf,  ^e  plaintiff  entering  into  a  rule  to  account  upon  oath  to  the 
the  plaintiff  en-  defendant  for  what  he  might  recover  of  the  property  insured. 
toawwntupoiC  ^e  defendant,  upon  this,  desisted  from  cross-examining  far- 
oath  fur  what       ther  as  to  the  particulars,  value,  <$fc  and  a  verdict  being  found 

Ju^pJolirw  M  *°r  a  tota'  *OS8>  *e  ™k  proposed  was  entered  into ;  but  the 
he  may  recover,  defendant,  being  afterwards  dissatisfied,  moved  for,  and  ob- 
tained a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial,  on  the  ground  that  the  evidence  did  not  go  to  a  total  but 
Only  to  an  average  loss.  The  plaintiff  was  a  bankrupt,  and  it 
was  now  said,  as  an  argument  for  making  the  rule  absolute, 
that  his  assignees  were  not  bound,  and  that  the  rule  could  not 
be  inforced  by  attachment  against  them.  This  difficulty  how- 
ever was  obviated  by  the  counsel  for  the  plaintiff  stating,  that 
the  assignees  would  enter  into  any  undertaking  for  the  purpose 
of  making  the  rule  binding  upon  them.    Lord  Mansfield 

said, 


[f]  Sec  the  same  doctrine  enforced  on  the  ground  that  the  intention  of  the 
ill  Roe  v.  the  Archbishop  of  York,  6  parties  in  making  the  second  lease 
East.  86  ;  when  the  court  held  that  was,  to  enlarge  the  term  by  the  excr- 
the  acceptance  of  a  new  lease  from  a  cisc  of  the  power,  and  not  by  an  es- 
tenant  for  life  with  power  of  leasing,  tate  carved  out  of  the  life-estate  of  the 
(which  turned  out  to  be  not  according  lessor;  the  lessee  having  already,  un- 
to the  power,  and  therefore  was  void-  der  the  first  lease!,  the  residue  of  * 
able  as  against  the  remainder-man),  term  much  longer  than  the  probable 
did  not  operate  as  a  surrender  of  a  duratiou  of  the  life  of  the  lessor, 
former  lease  under  the  same  power; 
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said,  lie  had  often  known  such  rales  made,  where  the  ac- 
count was  so  complicated,  that  it  could  not  be  taken  in 
court,  and  blamed  the  defendant's  conduct  in  desisting,  at 
the  trial,  from  the  examination  as  to  the  particulars  of  the 
damage,  after  the  proposal  by  the  Judge,  and  then  coming 
to  the  court  for  a  new  trial,  on  theground  that  there  was  not  a 
total  loss.  He  said,  if  the  plaintiff,  or  his  assignees,  should 
not  comply  with-  the  rule  by  which  they  undertook  to  account, 
die  defendant  might  apply  to  the  court  to  stay  execution. 

The  rale  discharged. 


Barber 
against 
French* 


Butcher  and  Another,  Assignees  of  Revbtt,  &t^95 J^ 
a  Bankrupt,  against  Easto.  nw, 

THIS  was  an  action  of  trover,  by  the  assignees  of  a  bank- 
*  rupt,  to  recover  the  value  of  goods  which  had  been  con- 
toyed  by  the  bankrupt  to  the  defendant,  under  a  bill  of  sale. 
The  cause  was  tried  before  Blackston  b,  Justice,  at  the  last 
Assizes  for  Suffolk,  when  a  verdict  was  found  for  the  plain- 
tifis.    On  Tuesday,  the  gth  of  November,  Graham  moved 
for  a  new  trial,  on  two  grounds :  1.  It  appeared  that  the  debt 
of  one  of  the  petitioning  creditors  (there  being  six  to  make  up 
the  sum  of  J.QQO  {a),)  was  on  a  promissory  note,  bearing  date 
two  years  and  a  half  before  Revett  engaged  in  trade,  and  it 
was  contended,  that  the  petitioning  creditor's  debt  must  be 
contracted  while  the  bankrupt  is  actually  in  trade.     That,  if 
contracted  previous  or  subsequent  to  his  being  a  trader,  a  com- 
mission cannot  be  sued  out  upon  it:    2.  It  was  insisted,  that 
the  bill  of  sale  was  a  fair,  open  transaction,  not  an  act  of 
bankruptcy  in  itself,  and  anterior  in  point  of  time  to  any  act 
of  bankruptcy  committed  by  Revett.— The  rule  to  shew  cause 
was  granted. 

Thb 
(a)  5  Geo.  2.  c.  SO.  $  23. 


A  deb*  contract- 
ed 6ejbf*aman 
enters  intotrlde* 
may  be  the 
ground  of  a 
petition  for  a 
commission  of 
bankruptcy.— 
The  executing  a 
bill  of  sale  of  aU 
a  trader's  stock 
and  efiects  to 
pay  certain 
debts,  the  over- 
plus, if  any,  to 
be  accounted  for 
to  himself,  is  am 
act  of  bank- 
ruutcy[Fl. 


[*J  The  same  point  was  determined, 
principally  on  the  authority  of  this 
case,  in  Newton  v.  Chant lcry  7  East. 
138.  In  that  case  the  conveyance  was 
by  a  trader  in  insolvent  circumstances 
(and  having  writs  out  against  him) 
to  a  bondjife  creditor,  to  satisfy  a  just 
debt ;  and  possession  was  taken  under 
the  bill  of  sale :  And  it  was  attempted 
to  distinguish  it  from  the  present  case, 


because  the  vendee  was  not  here  himn. 
self  the  original  creditor  who  made 
the  arrest:  But  the  court  held  the 
distinction  immaterial;  and  decided 
on  the  general  principle  that  any 
conveyance  of  the  whole  of  a  trader's 
property  in  contemplation  of  bank- 
ruptcy must  be  an  act  of  bankruptcy, 
although  it  be  made  under  the  pressure 
of  legal  process. 
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1779.  .  T*1*5  &ay>  w^e°  lt  came  on  to  **  vgued,  the  court  denied 
s^+s^s  Graham  to  begin,  who  abandoned  the  first  point,  Lord 
Butcher  Mansfield  having  observed  that  the  debt,  though  coutract- 
against  ed  before,  continued  a  subsisting  debt  while  the  bankrupt  was 
JPasto.  in  trade  (6).  On  the  second  point,  the  facts  appeared,  from 
the  Judge's  report,  to  be  these:  On  the  19th  of  February 
1779,  Revett  being  arrested  for  a  debt  of  <£76.  9*.  Sd.  de- 
sired  the  bailiffs  to  carry  him  to  Easto's,  a  creditor,  whom  be 
requested  to  bail  him.  Easto  refused ;  but,  Revett  proposing 
to  execute  to  him  a  bill  of  sale  of  all  his  effects,  for  the  debt 
for  which  he  was  arrested,  and  also  for  his  debt  to  him,  which 
was  £9,5.  9s.  he  consented  to  give  a  bond  for  the  £76. 9s.  Bd. 
payable  at  the  return  of  the  writ.  Revett  was  thereupon  dis- 
charged, and,  the  same  evening,  executed  a  bill  of  sale  of  all 
his  goads  and  effects  whatsoever  to  Easto,  with  power  to  enter 
[  2<XJ  ]  and  sell  the  same,  for  the  purpose,  in  the  first  instance,  of 
paying  the  «£l01.  18*.  Sd.  and  afterwards  to  pay  the  overplus, 
if  any,  to  Revett  himself.  ^  The  next  day,  (the  20th  of  JV- 
bruary),  Easto  was  put  into  possession  of  the  effects,  and 
continued  the.  possession  till  he  sold  them  on  the  15th  of 
March  following.  The  same  day,  (20th  February,)  Revett 
signed  an  order,  and,  with  Easto's  consent,  annexed  it  to  the 
bill  of  sale,  by  which  he  agreed,  that,  besides  the  two  debts 
above-mentioned,  it  should  also  stand  as  a  security  for  another 
of  £33.  18*.  lOd.  due  to  his  landlord.  On  the  same  day,  he 
committed  an  act  of  bankruptcy,  by  keeping  house,  and  soon 
after  absconded. — Blackstone,  Justice,  had  been  of  opi- 
nion, that  the  execution  of  the  bill  of  sale,  under  the  circum- 
stances, was  itself  an  act  of  bankruptcy. 

Graham  now  insisted,  that  this  was  not  a  fraudulent  con* 
veyance  within  the  meaning  of  the  statute  of  Jac.I.  (c).  That 
there  were  none  of  the  badges  of  fraud  here  which  are  men- 
tioned in  Twyne's  Case(d);  no  secrecy,  no  collusion,  nothing 
that  could  make  it  a  fraud  upon  the  general  creditors.  The  as* 
signment  was  only  partial,  for  the  particular  purpose  of  pay* 
ing  certain  debts,  after  which  the  surplus  was  to  be  accounted 
for  to  Revett,  and,  therefore,  this  could  not  be  considered  as 
a  conveyance  of  all  his  effects.  He  cited  Worsley  v.  Demattos(c\ 
Wilson  v.  Day  if),  Hague  v.  Rolleston(g),  Alderson  v.  Tern- 
ple{h),  Rust  v.  Cooper  yi),  and  Linton  v.  Bartlet<Jc)\  and 
endeavoured  to  distinguish  diem  from  this  case. 

Loid 

<&)  Vide  Penriz  v.  Daintry,  B.  R.  (/)  T.  32  4  33  Geo.  ft.  2  Burt.  8*7. 

19  Car.  2.     1  Sid.  41l!    Meggot  v.  (g)  If.  *  Geo.  3.    4  Burr.  2174. 

Mills,  B.R.    9  Will  3.    \Ld.Raym.  (A)  T.  8  Geo.  3.    4  Sinr.  2174. 

'  $86.  (0  *•  R-  T'  l7  Geo.  3.  cited  supret 

(c)  i  Jac.  1.  c.  15.  §  2.  87.                                               .     _ 

\d)  M.  44  EL  3  Co.  80.  6.  (*)  C.  B.  H%  10  Geo.  3.  3  Wib.'+T. 
(0  //.  31  Geo. «.  1  Burr.  467. 
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LorrfMANSFiKLP,  (without  bearing  Ae  other  side,) — This       1779. 
■  a  stronger  case  than  any  of  the  former.  The  bill  of  -sale  was      yj-^J 
a  fraud  on  all  the  bankrupt  laws.    It  was  a  conveyance  6f  all     Butchee 
he  bad  in  the  world;  and  for  what  purpose  ?  To  pay  the  man       agni*st 
who  had  arrested  him,  but  who  had  no  judgment  against  him,       EaBio. 
and  two  other  creditors.    Why  prefer  the  person  who  arrested 
him  to  other  persons  who  had  not  proceeded  with  so  much  ri- 
gour?   He  must  have  had  the  act  of  bankruptcy,  which  he 
committed  in  twenty-four  hours  afterwards,  in  contemplation, 
at  the  time.     Before  Worsley  v.  Demattos  it  had  been  deter- 
mined, that  a  conveyance  of  all  the  effects  is  an  act  of  bank- 
ruptcy;  because  it  puts  an  end  to  all  trading.  Was  it  possible 
for  dus  man  to  cany  on  his  business  after  die  bill  of  sale  had      [  297  ] 
wept  away  all  his  stock  and  effects  [1]? 

The  rule  discharged  [f  78]. 

[il.Viie  Law  v.  Skinner,  C.  B.  E.        ft  7»]  Vide  Devon  v.  Watts,  H.  19 

b  G.  3.  2  Blackst.  996.  which  was  a  Geo.  3.  supra,  p.   80.   <$*  Hassels  v. 

case  very  similar  to  the  present,  and  Simpson,  B.  R.  H.  24  Geo.  3.  supra,  p. 

determined  in  the  same  manner.  $9.  Note  [f  39]. 


Mason  against  Hunt  and  Another.  *£?**** 

THIS  wa*  an  action  brought  against  the  defendants,  who  An  •*rB*"!JJrt  to 
•A  were  partners,  as  acceptors  of  six  bills  of  exchange  to  the  ceruL  coDdi-* 
amount  of  £3200.     Rowland  Hunt,  one  of  the  defendants,  tionaUdb- 
happening  to  be  in  Dominica  on  the  17th  of  April  1778,  wn^tfeniim 
wrote  the  following  letter  to  his  partner  Thomas  Hunt,  the  not  complied 
other  defendant,  in  London :—«  As  our  friends  Vance,  Cald-  l^S^h!^ 
"  ate//  and  Vance,  (who  were  merchants  in  Dominica,)  have  cept&nce,  on 
"  made  purchase  of  about  100  hogsheads  of  prae-tobacco,  £S^S?3rfi 
"  and  purpose  shipping  them,  or  as  many  of  them  as  they  can  be  consigned  to 
'  get,  by  this  convoy,  1  have  agreed  that,  on  their  giving  you  2jJ£J3ebin 
"  orders  for  insurance  on  any  part  of  the  same,  and  sending  together  with  » 
"  Wis  of  lading  consigned  to  you  in  London,  what  bills  of  JJ^^JSJJjJ 
"  exchange  they  draw  thereon  at  the  rate  of  £80 per  hogshead,  the  hoilS*?  of  u» 
lf  from  90  days  to  six  months  sight,  as  shall  be  determined,  ^{{^^"IJa 
"  will  be  duly  accepted  and  paid  by  you,  and  doubt  not  your  seiiing^n, 
"  punctual  adherence  thereto." — On  the  first  of  May  follow-  «h*i»mji»  *• 
rog,  Vance,  Cald&ell,  and  Vance,  wrote  to  the  defendants,  or-  ac€CPl*net- 
dering  insurance  upon  40  hogsheads  of  tobacco, — £3600. 
without  taking  any  notice  of  having  drawn  any  bills.    Thjs 
letter  was  received  on  the  6th  or  7th  of  July,  and,  in  conse- 
quence thereof,  Thomas  Hunt  got  the  sum  mentioned  insured 
for  a  premium  of  «£30S.    On  the  same  1st  of  May,  Vance, 
Caldwell,  and  Vance,  wrote  another  letter  to  Thomas  Hunt, 
Vol.  I.  Y  apprising 
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1779        apprising  him,  that  the;  had  drawn  six  bills  of  exchange  for 
£S2O0  m  consequence  of  Rowland  Hunt's  letter,  payable  to 


jJj^Jj      Robert  Vance,  and  indorsed  by  him  to  the  plaintiff,  drawn  on 
against       *ort?  hogsheads  of  tobacco.    This  letter  was  received  on  the 
jfWNT#       10th  of  July.     On  the  1  lth,  the  bills  arrived  and  were  pre- 
sented for  acceptance,  together  with  Rowland  Hunt's  letter 
of  the  17th  of  April.    Thomas  Hunt  refused  to  accept  then, 
and,  after  a  pegociation  of  two  or  three  days,  a  memorandum 
[  298  ]      was  signed  by  the  plaintiff,  which,  after  stating  the  bilk,  pro- 
•  ceeded  in  these  words :  "  Whereas  forty  hogsheads  of  tobacco 
"  have  been  consigned  to  Mesa/s.  Thomas  and  Rowland  Hunt, 
"  on  account  of  the  above  bills,  and  they  being  apprehensive 
"  that  the  net  proceeds  thereof  may  not  be  sufficient  for  that 
44  purpose,  have  refused  to  accept  the  said  bills,  we  therefore 
"  accept  the  bill  of  lading  of  the  said  forty  hogsheads  of  to- 
"  bacco,  and  the  policy  of  insurance  for  £3600  to  cover  the 
"  same  in  case  of  loss  iheing  valued  in  the  said  policy  at  £90 
u  per  hogshead)  both  which  we  now  acknowledge  the  receipt 
"  of,  and  that  we  will  apply  their  net  proceeds  when  in  cash 
*  to  the  credit  of  Mr.  Robert  Fame,  as  far  aa  die  said  pn> 
"  ceeds  will  go,  in  part  payment  of  the  above  bills.     Render 
x  u  Mason  for  self  and  late  Co."    The  tobacco  afterwards  ar- 
riving was  received  and  sold  by  the  plaintiff,  and  produced 
only  about  ,£1400.    The  occasion  ot  the  difference  between 
this  sum  and  the  valued  price  in  Rowland  Hunt's  letter  did 
not  appear. 

The  cause  was  tried  before  Lord  Mansfi  eld,  at  the  last 
Sittings  at  Guildhall,  when  the  plaintiff  insisted,  that  Row- 
land Hunt's  letter  of  the  17  th  of  April  was  a  virtual  accept- 
ance of  the  bills,  and  that  nothing  had  happened  to  discharge 
this  acceptance.    That  he  was  therefore  entitled,  aa  holder  of 
the  bilk,  to  recover  the  difference  between  their  amount  and 
the  price  for  which  the  tobacco  sold-— The  defence  was,  that 
theietter  did  not  amount  to  such  virtual  acceptance  ;  but,  if  it 
did,  that  the  memorandum  had  cancelled  it. — There  was  a 
verdict  for  the  defendants,  and  a  rule  for  a  new  trial  was  ob- 
tained, which  was  argued  on  Tuesday  the  16th  of  November, 
by  Dunning,  said  Cowper,  for  the  plaintiff,  and  the  Solicitor 
General,  and  Lee,  for  the  defendants. 

In  support  of  the  verdict,  it  was  contended :  1.  That  die 
agreement  contained  in  the  letter,  on  which  the  plaintiff  relied 
as  a  virtual  acceptance,  was  only  conditional,  qualified  by  the 
contingency,  of  tobacco  of  the  value  of  «£80  per  hogshead  be- 
ing consigned  to  the  defendants.  If  die  bills,  together  with 
the  letter  of  die  17th  of  April,  had  been  shewn  on  the  Ex- 
change, and  the  refusal  of  Thomas  Hunt  to  accept  them  men- 
tioned at  the  same  time,  no  merchant  would  have  taken  them 
.  as  bills  payable  by  the  Hunts.  But,  2.  If  there  had  been  an 
unqualified  virtual  acceptance,  it  would  have  been  discharged 

by 
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by  the  subsequent  transaction.  The  inducement  to  the  177& 
agreement  to  accept  was  the  profit  of  the  commission,  y^^ 
Could  it  be  supposed,  that  it  could  be  the  meaning  of  the  Masok 
parties,  that  die  defendants  should  continue  bound  for  the  against 
difference  between  the  produce  of  the  tobacco,  and  the  Hunt. 
amount  of  the  bills,  and  yet  relinquish,  to  the  plaintiff,  die  [  299  ] 
profit  of  the  commission,  the  power  of  selling  when  he 
pleased,  and  the  security  of  the  bills  of  lading  and  insurance? 

For  the  plaintiff,  the  case  of  PilJans  v.  Van  Mierop  (a) 
was  cited,  as  an  authority  to  prove,  that  there  may  be,  by 
letters,  or  agreement,  a  virtual  acceptance  of  a  bill  of  ex- 
change; which,  independent  of  any  authority,  they  said,  was 
dear  upon  reason  and  principle.  The  letter  of  Rowland 
Hunt  was  such  an  acceptance;  and,  as  to  the  transaction 
which  wan  contended  to  be  a  discharge,  how  could  it  be 
imagined  that  Mason  had  consented  to  take,  in  lieu  of  the 
whole,  what  was  likely  only  to  produce  part  of  the  amount 
of  the  bills,  when  he  had  an  acceptance  for  the  whole?  The 
dear  intention  was,  that  the  plaintiff  should  sell  the  tobacco 
to  discharge  the  demand  on  the  bills,  as  far  as  the  produce 
*honldgo,  but  without  prejudice  to  either  side. 

Tne  court  took  time  to  consider;  and,  this  day,  Lord 
Mansfield,  after  stating  die  facts  as  above  set  forth,  deli- 
vered their  opinion,  as  follows :  - 

Lord  .Mansfield, — The  defence  at  the  trial  was,  that 
the  tobacco  was  not  of  the  stipulated  value,  and  that  the 
Hunts  never  meant  to  bt  in  advance  for  the  drawers.  As  to 
the  first  question,  there  is  no  doubt  but  an  agreement  [f  1]  to 
accept  may  amount  to  an  acceptance,  and  it  may  be  couched 
in  such  words  as  to  put  a  third  person  in  a  better  condition 
than  the  drawer  [<i>]  [f  2].     If  one  man,  to  give  credit  to 

another 

(a)  B.  R.E.  5  6to.3.  3  Atrr.l66$.  W.  3.   cap.  17-  §  1.  £  3  *  4  Ann. 

[<t>]  The  parole  acceptance  of  in*  cap.  9.  §  5.  Lumlcy  v.  Palmer,  B.R.M. 

land  bills  of  exchange  (as  well  as  fo-  8  Geo.  2.  Co.  Temp.  Lord  Hardw.  74. 

reign)  is  good,  notwithstanding  9  £  10  2  Sir.  100. 


[f  1]  But  an  agreement  to  accept  as  an  acceptance.  Johnson  v.  Colling*, 

a  no*  existing  bill  does  not  amount  to  1  East.  08. 

an  acceptance,  as  betwecu  the  drawee         [f  2]  Thus  in  Clark  v.  Cock,  4 East, 

and  an  indorsee  for  a  valuable  con-  57*  where  there  was  an  agreement  to 

sideration,  who  has  had  no  communi-  accept  upon  a  certain  consideration, 

catioq  with  the  drawee,  to  induce  him  which  failed,  and  the  request  to  ac- 

to  take  the  bill  and  give  value  for  it.  ccpt  was  thereupon  withdrawn  by  the 

Andsemb.  per  Lord  Kenyan,  C.J.  that,  drawer;  it  was  held  that  the  drawee 

a*  verbal  agreement  to  accept  a  bill,  was  discharge4  as  between  him  and 

made  before  it  is  drawn,  can  be  valid  the  drawer,   but  remained  liable  as 

acceptor 
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another,  makes  an  absolute  promise  to  accept  his  bill,  the 
drawer,  or  any  other  person,  may  shew  such  promise  upon 
the  Exchange,  to  get  credit[p  3],  and  a  third  person,  who 
should  advance  his  money  upon  it,  would  have  nothing  to 
do  with  the  equitable  circumstances  which  might  subsist 
between  the  drawer  and  acceptor.     But  an  agreement  to  ac- 
cept is  still  but  an  agreement,  and  if  it  is  conditional,  and  a 
third  person  takes  the  bill  knowing  of  the  conditions  annexed 
to  die  agreement,   he  takes   it  subject  to  audi  conditions. 
Here  there  were  many  things  specified  as  the  conditions  of  the 
acceptance — the  insurance — bills  of  lading— consignment— 
a  certain  number  of  hogsheads  to  be  delivered — of  a  certain 
value  rated  by  the  hogshead.     On  the  face  of  the  agreement, 
I  thought,  at  the  trial,  and  still  incline  to  think,  that  die  mean- 
ing of  the  parties  was,  that  tobacco  should   be  consigned 
which  should  be  worth  .£80  per  hogshead.     Pmi-tobacco 
must,  at  that  time,  have  meant  American  tobacco ;  and  it  is  well 
known,  that  there  is  a  very  great  difference  between  die  value  of 
the  American  tobacco,  and  what  comes  from  the  Frcnehiefoada. 
The  difference  here  is  immense.    Hie  produce  of  the  tobacco 
consigned  was  only  about  ^£1400.  It  is  plain  the  Hunts  never 
meant  to  be  in  advance,  and  I  think  so  great  a  difference 
in  the  value  is  such  a  fraud  as  to  entitle  the  defendants 
to  relief  against  the  agreement.     But,  as  to  this,  the  rest 
of  the  court  have  doubted,  .chiefly  because  there  is  no  evidence 
to  shew  how  die  decrease  in  the  value  arose ;  whether,  from 
the  inferiority  of  the  quality,  or  the  fluctuation  in  the  market 
If  it  arose  from  buying  up  refuse  tobacco  from  the  French 
West  Indies,  the  fraud  would  be  clear.     But  the  rest  of  die 
court  are  extremely  clear  that  the  second  instrument  makes 
an  end  of  the  whole,  and  I  think  the  grounds  and  reasons  are 
unanswerable.     As  to  that  part  of  the  case  it  stands  thus : 
The  Hunts  say,  "  We  are  not  bound.    This  is  an  imposi- 
"  tion.    The  tobacco  is  of  an  inferior  value.    The  letter  re- 
"  presents  it  as  worth  «£80.     The  insurance  makes  it  «£90 
"  per  hogshead,  and  it  turns  out  not  to  be  worth  £40."     If 
Mason  had  meant  to  say,  "  you  are  liable,  and  shall  pay  the 
"  bills,"  what  would    his  conduct  have  been?     He  would 
have  left  the  policy  of  insurance,  and  the  bills  of  lading,  in 

their 


acceptor  to  the  holder  of  the  bill,  to 
whom  it  had  been  indorsed  for  a  va- 
luable consideration,  upon  the  credit 
«©f  that  agreement  to  accept,  before 
the  circumstances  took  place  which 
discharged  it  is  as  to  the  drawer. 

[p  3  J  But  it  makes  no  difference 
whether    the    promise  was.  communi- 


cated to  the  indorsee,  or  was  even 
made  after  the  indorsement,  and  there- 
fore could  form  no  part  of  the  induce- 
ment to  thti  indorsee  to  take  the  bill, 
R.  Wynne  v.  Raikes,  5  East,  514.  In 
which  it  was  also  held  that  a  promise 
to  accept  or  pay  a  bill  is  good  as  ma 
acceptance  in  either  alternative. 
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their  bak,  and  sued  them  upon  th*  acceptance.    The  temp-      1 77^ 
tation  to  accept  was  the  commission  on  the  consignment,  and      y^-g-^j 
they  were  to  have  the  security  of  thegoods  and  the  insurance.      tyUsox 
Bat  the  plaintiff  undoes  all  this,  and  says,  "  Then  1  will  take       against 
«  all  from  you— security,  commission.  &."— This  was  saying,       Hunt. 
"  I  will  stand  in  your  place,  but  not  so  as  to  be  answerable 
"  for  more  than  the  produce  of  the  tobacco."    It  is  impos- 
sible the  defendant  could  mean  to  accept,  without  any  benefit 
or  security.    We  are  all  clear  that  this  made  an  end  of  the 

The  rule  discharged  [79]- 

[t  79]  Vxdc  Dingvall  v.  Dunster,  supra,  p.  847. 


The   King   against  Jones,    alias  Thorow*  Jgfgg** 

GOOD. 

THIS  was  as  indictment  for  forgery,  which  was  tried  be-  Inmn  iBactmMit 
x  fore  Lord  Mansfield,  at  die  hut  Assises  for  Essex,  for  uttering  » 
TIk  indictment  consisted  of  six  counts.     Upon  the  first,  ^?^!X 
•second,  and  fifth,  (whkh  charged  an  intent  to  defraud  the  *  purporting  tobc 
Bank  of  England,)  the  prisoner  was  acquitted.    The  third  j^^S; 
set  forth,  that  he    "  hawing  in  his  custody  a  certain  forged  DOtc,upm  the 
"  and  counterfeited  paper-writing  purporting  to  be  a  Bank-  §Kmn^i^T 
"  note,  the  tenor  of  which  forged  and  counterfeited  paper*  St^-note, \a& 
"  writing  is  as  follows,  */*-— No.  F.  946.    I  promise  to  pay  **  *****  £j 
"  to  John  Wilson,  Esq.  or  bearer,  ten  pounds.    London,  n^bc^pp^ 
u  March  4th,  1776.    For  self  and  company,  of  my  bank,  foaitoiapport 
•  in  England.  L.  10.     Entered  John  Jones— feloniously  £* *££%, 
u  disposed  of  and  put  away  the  said  forged  and  counterfeited  fetions  of  the . 
u  paper-writing,  as  and  for  a  good  and  true  Bank-note,  well  JS^Jdof  It! 
"  knowing  the  same  to  be  forged  and  counterfeited,  with  m-     •[  301  j 
"  tent  to  defraud  James  Rayner,  against  the  form  of  die 
"statute,  fyc."     The  fourth  count  only  differed  from  the 
third,  by  calling  it  a  certainforged  ana  counterfeited  note,* 
instead  of  paper-writing.    The  sixth  charged,  that  the  pri- 
soner did  utter  and  publish,  as  true,  a  certain  fake,  forged, 
and  counterfeited  paper-writing,  purporting  to  be  a  promissory 
note  for  payment  of  money,  (and  then  set  forth  the  note  as 
above,)  with  intent  to  defraud  the  said  James  Rayner. 

On  these  counts  a  special  verdict  was  found,  vtz.  as  to  the 
third ;  that  the  paper-writing,  purporting  to  be  a  Bank-note, 
in  the  said  third  count  set  forth,  was  not  a  note  filled  up  by 
any  of  the  officers  of  the  Governor  and  Company  of  the 
Sunk  of  England,  or  entered  in  any  of  their  books,  but  was 
forged;  that  the  prisoner  well  knowing  it  not  to  be  a  note  of 

Y3  the 
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1779.      '**  ^ov€rnory  &&  but  to  be  forged,  avferred  it  to  be  a  good 
v_rnj_i^      Bank-note,  and  disposed  of  it  as  audi  to  James  Rayner,  with 
The  kix*    intent  to  defraud  him,  and  that  Rawer  took  it  from  the  pri- 
against       «°ner,  and  gave  him  «£10  for  it,  believing  it  to  be  a  true 
Jones.       Bank-note;  that  the  Bank  frequently  pay  Bank-notes  which 
are  filled  up  by  their  officers,  and  entered  in  their  books,  al- 
though they  happen  not  to  be  signed.    Hie  finding  on  the 
fourth  count  was  the  same,  only  calling  it,  as  in  the  count,  a 
note,  instead  of  paper-writing.    On  the  sixth,  they  fond, 
that  the  said  paper-writing,  purporting  to  be  a  promissory 
note,  Sfc.  was  not  filled  up,  4c.  and  that  the  prisoner  knowing, 
4-c.  averred  it  to  be  a  good  Bank-note,  ami  uttered  and  pub- 
lished it  as  such,  £c.  as  on  the  third  count. 

Fielding  argued,  on  the  part  of  the  prosecution,  that  die 
charge  m&imding  were  sufficient  to  convict  the  prisoner. 
That,  if  a  forged  note  is  made  in  the  form  and  appearance 
of  a  Bank-note  (a),  it  purparts  to  be  one,  although  not 
signed,  differing  in  this  respect  from  a  forged  deed,  which 
[  302  ]  cannot  be  said  to  purpart  being  a  deed  till  it  is  signed,  the 
signature  being  of  me  essence  of  that  sort  of  instnuneut 
That,  from  the  finding,  it  appeared,  that  the  note  purported 
to  be  a  Bank-note  to  the  man  who  received  it,  and  dial  simi- 
litude is  not  at  all  necessary  to  constitute  a  forgery.  He  ad- 
mitted, that  the  finding  did  not  support  die  sixth  count 

Mingay  was  of  counsel  for  the  prisoner;  but  Lord  Maps- 
71BLD  stopped  him,  and  said,  that  die  representations  of  die 
prisoner  to  Rawer,  after  the  note  was  made,  could  not  alter 
the  purport,  which  is  what  appears  on  the  face  of  the  instra- 
ment  itself.  Such  representations  might  make  die  party 
guilty  of  a  fraud  or  cheat  [1]. 

The  prisoner  discharged* 

(a)  Which  this  was. 

fl]  The  prisoner  had  heen  indicted,  on  that  occasion,  and  the  present  in- 

and  brought  to  trial,  as  for  a  fraud,  dictment  preferred.     Lord  Mansfield 

before  Blackstone,  Justice,  at  the  for*  said,  he  thought  the  case  clear  at  the 

mer  Assizes,  bat,  as  he  entertained  a  trial,  but  that  he  had  directed  a  special 

doubt  whether  the  offence  was  not  ra-  verdict  on  account  of  the  doubt  of 

ther  a forgery  with  intent  to  defraud  Blackstone,  Justice, 
the  Bank,  the  prisoner  was  acquitted 
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Jokes  against  Mavnsell.  m^**  ** 

THIS  was  an  action  of  trespass,  for  taking  the  plaintiff's  Itfowtftufet, 
cattle,  on  a  distress  for  the  poor-rate.      The  question  T^H^^H^ 
was,  whether  he  was  rateable  under  the  statute  of  the  43d  mo*** afoot 
of  Eliz.  cap.  2.  in  respect  of  the  herbage  aud  pannage  of  part  JJJ  JsjSVJ 
of  Rockingham  forest,  called  the  Lawn  of  Bedingficld.    A 
verdict  having  been  found  for  the   plaintiff,    the  case  waa 
argued,  in  Michaelmas  Term,  19  Geo.  3.  (a),  on  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  by  Hill, 
Serjeant,  Wheeler,  Green,  and  Lee,  for  the  plaintiff,   and 
Cnst,  Dunning,  and  Dayrell,  for  the  defendant.    After  the 
ngnment,    the  court    directed,   that   inquiries    should    be 
made  on  both  sides,  in  order  to  discover  whether  there  was 
any  instance  of  such  property  being  rated  in  any  part  of 
the  kingdom.     The  result  of  those  inquiries  was,  tnat  no 
instance  could  be  found;  and  there  being  a  difference  of 

rion  in  the  court,  the  cause  stood  over  for  judgment 
this  day,  when  Lord  Mansfield  stated  the  case, 
and  the  reasons  for  granting  a  new  trial,  to  the  following 
effect: 

Lord  Mansfield,— This  is  an  action  of  trespass.  The  [  3QS  1 
declaration  consists  of  two  counts.  The  first  for  entering 
the  plaintiff's  close,  and  taking  his  cattle.  The  other  for 
taking  his  cattle  generally;  and  upon  this  the  cause  pro* 
ceeded;  and  not  guilty  being  pleaded,  the  question  was, 
whether  the  herbage  and  pannage  of  the  Lawn,  part  of 
Rockingham  forest,  is  a  species  of  property  rateable  to  the 
poor.  If  it  is,  the  defendant  was  entitled  to  a  verdict;  if 
not,  the  plaintiff.  The  plaintiff's  interest  was  as  occupier 
under  Mr.  Hatton,  but  whether  as  tenant,  manager,  or 
servant,  did  not  fully  appear;  but  it  did  appear  that  he 
was  a  person  in  the  visible  occupation  of  the  property.  Mr. 
Hatton's  tide  was  under  a  grant  from  Queen  Elizabeth,  to 
Sir  Christopher  Hatton,  of  the  office  of  keeper  of  the  Lawn 
and  deer,  and  of  the  herbage  and  vannage.  ^  In  the  4th 
Institute,  herbage  and  pannage  is  thus  explained.  "  He 
"  that  hath  the  herbage  or  pannage  of  a  park  by  the  grant 
u  or  demise  of  the  King,  or  any  other,  cannot  take  any 
"  herbage  or  pannage,  but  of  surplusage,  over  and  above 
"  the  competent  ana  sufficient  pasture  and  feeding  of  die 
44  game;  and  if  the  owner  of  the  game  suffer  the  game  so 

"  to 

(a)  Thursday,  l$th  Nov.  1779* 
Y  4- 
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1??£^  N    U  *°  vacreSL8e^  **  there  is  no  surplusage,  then  he  that  hath 

^     -  -)      "  the  herbage  and  pannage  cannot  put  any  beasts  in  the 

Jokes       U  P"*'"     lf*ie  8ame  definition  is  adopted  by  Sir  Francis 

agawst       North,  in  his  argument?  in  the  case  of  J?otter  v.  Norf  A  (a). 

Mavnsbll.  ^e  fQTm  °f  t^e  assessment  was  on  the  lodge  and  Lam, 

but  there  was  no  question  on  any  thing  but  the  herbage 

and  pannage.     The  cause  was  first  tried  before  Black- 

stone,  Justice,  and  he  inclined  to  think,  that  the  property 

was  not  rateable,  but  the  jury  found  for  the  defendant.    It 

.  .  .  then  came  on  here,  on  a  motion  for  a  new  trial,  when  a 

great  deal  was  said  about  the  situation,  whether  parochial 
Or  not;  but  the  court  stript  the  case- of  every  thing  of  that 
kort,  aijd  without  giving '  any  opinion,  directed  a  new 
trial,  on'  the  single  question,  whether  Rateable  or  not.  On 
the  second  trial,  AsHHUftsT,  Justice,  delivered  it  as  his 
opinion'  to  die  jury,  that  the  property  was  not*  rateable, 
and  they  found  for  the  plaintiff.  Another  motion  for  a 
pew  trial  has  been  rtiade,  and  the  question  fully  argued  at 
the  bar.  Sincd  the  argument,  there  have  bedn  considerable 
doubts  in  the  court,  which  have  been  the  occasion  that  the 
case  has  stood  over  till  now.  We  have  long  been  agreed 
upon  two  propositions :  viz.  "  1 .  Tfeat  the  uncertainty  of 
the  value  is  not  material ;  that  merely  affects  the  quantity 

[  504  ]  of  die  rate :  2.  That  whether  die  herbage  and  pannage  is  en- 
enjoyed  by  the  grantee  in  fee,  or  by  a  tenant  for  life, 
years,  or  from  year  to  year,  or  by  a  keeper  t>r  servant,  is 
not  material;  If  the  property  is  rateable,  any  of  those 
dorts  of  occupiers  are.  Tljese  two  propositions  lay  out  of 
the  case'  all  the  particular  circumstances  concerning  the  na- 
ture of  the  plaintiff's  occupation,  and  bring  it  to  the  simple 
,  question  of  law.     Upon  this  we  have  been  long  divided, 

and  we  have  consulted  some  of  the  other  Judges,  but 
without  satisfaction.  The  arguments  against  the  rateability 
were,  that  the  owner  or  grantee  of  the  forest  might  destroy 
the  property  entirely,  by  increasing  the  number  of  the 
deer.  Such  grantee  would  be  rateable  to  the  full  value 
of  the  whole,  for  the  forest  is  only  exempted  from  the  poor- 
frate  while  in  the  hands  of  the  crown.  By  disaforesong, 
the  herbage  and  pannage  might  be  extinguished.  It  is  a 
fyfcies  of  property  which  does  not  lie  in  occupancy,  and 
trespass  or  ejectment  will  not  Hie  for  it.  There  is  no  in- 
stance where  it  has  been  rated,  though  there  is  a  great 
deal  of  this  sort  of  property  in  the  kingdom.  The  autho- 
rities on  this  side  were  Vaughan  188,  2  Buktrode  249- 
Croke,  Car.  492  (a).  1  Levinz.  213.  On  the  other  side 
of  the  question,  the  consequence  from  the  cases  concerning 
occupancy  was  denied;     for,  though    this   property  might 

not 

(a)  1  Ventr.  383.  391.  (u)  PI.  17. 
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not  lie  in  occupancy,  according- to  die  strict  common-law 
sense  of  die  word,  it  might  be  occupied  within  the  mean- 
ing of  the  statute  of  Elizabeth.  If  so,  the  usage  would 
not  alter  the  question.  Hie  case  of  Rowlls  v.  Gelt  [1]  was 
*nrach  relied  on;  but  it  did  not  convince,  because  there  die 
profits  arose  from  the  ownership  of  the  soil,  (whereas  herb- 
age and  pannage  is  only  a  privilege,)  and  ejectment  will  lie 
for  a  mine,  Cro.  Joe.  150.  (6).  Another  case,  in  3  Keble 
540,  was  more  material  (c).  That  case  goes  to  shew,  that 
tolls  are  rateable,  and  they  do  not  lie  in  occupancy,  accord* 
ing  to  the  legal  definition,  nor  can  they  be  the  subject  of 
an  ejectment.  The  authority  of  that  case  however  was 
much  doubted.  It  is  a  loose  note,  by  a  bad  reporter,  of  a 
role  to  shew  cause ;  and  it  does  not  appear  that  cause  was 
ever  shewn.  But  the  case  was  so  apjx>site  that,  in  the  last 
vacation,  I  got  an  inquiry  made  in  the  country  to  which  it 
relates,  ancf  I  found  that  the  toll  there  mentioned  has  been 
rated  as  far  back  as  memory  goes  [2].    This  confirms  the 

note 
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•[  305  ] 


[1]  The  case  of  Rowlls  v.  Gdl  & 
Another,  was  determined  in  this  court 
in  E.  16  Geo.  3.  [t  80.]  It  was  an 
action  of  trespass  for  taking  lead  ore ; 
verdict  for  the  plaintiff,  and  a  case  re- 
served, which  .stated  ;  that  the  plain- 
tiff was,  (in  consideration  of  £\&Q% 
paid  to  the  King  as  a  fine,)  .lessee  of  all 
the  lead  mines,  with  the  lot  pnd  cope, 
in  the  soak  or  wapentake  of  Works- 
vorth,  in  Derbyshire,  for  31  years,  at 
£l44  per  ann.  ;  That  he  was  assessed 
to  the  poor  for  lot  and  cope,  and  hav- 
ing refused  to  pay  was  distrained  upon ; 
That  lot  is  a  duty  of  the  I3th  dish  or 
measure  of  lead  ore,  made  merchant- 
able ;  cope  6dt  for  every  nine  dishes 
raised  at  the  mines;  Those  duties  were 
without  any  risk  to  the  plaintiff;  they 
produced  in  that  year  £bOO,  but  varied 
and  were  uncertain  in  their  value;  All 
the  King's  subjects  may  4ig  ore  in  the 
place,  and  are  entitled  to  a  quarter  of 
a  yard  of  ground  adjoining  to  their 
work ;  and  great  quantities  of  land 
are  rendered  useless  by  working  the 


mines ;  These  duties  had  never  been 
rated,  but,  in  the  neighbouring  parish 
the  Duke  of  Devonshire  had  been  rated, 
under  the  same  circumstances,  for  40 
years;  The  miners,  or  the  proprietors 
of  mines,  in  the  county  of  Derby  had 
never  been  rated* 

Bujuler,  Justice,  (then  at  the  bar,) 
argued  for  the  plaintiff,  aad  Wheeler 
for  the  defendants. 

The  court  held  that  this  property 
was  rateable,  and  not  within  the  reason 
of  the  cases  of  the  Smelting  Company  v. 
Richardson,  M.  3  Geo.  3.  3  Bur.  IS4U 
and  Rexv.  Vandewail,  E.  33  Geo.  2.  2 
Burr.  991. 

(b)  B.  R.  H.  4  Joe.  1.  Corny*  v. 
Kincto. 

(c)  Corporation  of  Wickham  v.  the 
Mayor,  pi.  36/ 

[2]  The  toll  of  Putney  bridge  is  re- 
gularly related  in  Putney  parish  and 
also  in  Fulham,  being  valued  at  the 
same  sum,  (£700  a  year,)  in  each* 
There  are  collectors  at  each  end.  At 
first  there  was  none  at  the  Putney  end, 

and 


[t  80]  Since  reported,  Coxcp.  453* 
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I  mmg       note  in  Keble  very  muck,  and  shakes  the  opinion  again* 

*       the  rateability.    The  question  is  of  great  consequence,  and 

jT^Tr       affects  many  persons,  and  therefore,  we  are  all  of  opinion 

against       *****  t*lere  should   be  a  new  trial,  in  order  that  the  parties 

Mawmsell.  mtty  ^ave  ^  opportunity  of  having  the  point  settled  upon  a 

special   verdict  in  the  most  solemn  manner  known  to  the 


constitution. 


The  rule  made  absolute  (A). 


kind  then  the  bridge  was  not  assessed        (d)  <&  In  Lord  Bate  v.  GrMM 

in  Putney.    <3>  Rtx  v.  Aire  Naviga-  B.  R.  T.     26  Geo. '  3.     1  Term  R*p. 

tion,  Af .  29  Geo.  3.  2  Term  itrp.  660.  338.  the  court  were  clearly  of  opi- 

667*     Since  the  last  edition  of  this  nion,  that  the  plaintiff  as  ranger  of 

work,  the  gate  on  the  Putney  side  has  Richmond  park,  was  not  rateable  in 

been  taken  down.  .  respect  of  the  herbage  and  pannage. 


Mc.diy.&th  Barbe*  against  Fletcher. 

A  representation  vnpHlS  was  an  action  on  the  same  policy  with  Barber  v. 
£*£&»  French  (a),  tried  at  the  same  time,  the  same  rule  en- 

teftdttoaUtbe  tered  into,  and  a  similar  verdict  found;  but  here,  besides 
e^uSont ST"  the  P**"1*1  mentioned  in  that  caae,  there  was  another 
the  ship  it  «*.  stated,  viz.  that,  since  the  trial,  a  material  representation 
f^th°e^Lt  wl"ch  k*d  bcen  "I*16  to  Shulbred  the  first  underwriter  on 
©f  4/nca  on  racfe  the  policy,  and  which  turned  out  to  be  false,  had  beendis- 
SsriU" *»m  t?*"  covered*  After  tlie  other  caae  was  disposed  of,  this  stood 
Titiaii  the  po-     over,  on  this  point,  till  an  affidavit  of  the  fact  should  be  pro- 

dS^d^M1   Cured  from  S™ttrcd. 

u»t  she  actually       #  Cause  was  this  day  shewn,  when  it  appeared  from  SkuL 

■auedtix  months  brecFa  affidavit,  that,  when  he  signed  the  policy,  in  March 

•  f  306  1     ^78,  the  broker  was  getting  several  othera,  on  other  ships, 

L  J    subscribed  at  the  same  time,  •  all  belonging  to  the  same 

owner,   and  said,    speaking  of  them  all — "  Which  vessels 

"  are  expected  to  leave  the  coast  of  Africa  in  November  or 

"  December  1777." — In  truth,    the  vessel  in  question  had 

sailed  in  May  1117 >  and  Shulbred  swore,  in  his  affidavit, 

that,  if  he  had  known  that  circumstance,  he  would  not  have 

signed.      There  had  been    actions   brought  against  all  the 

underwriters  on  the  policy,  except  Shulbred. 

Davenport,  for  the  defendant,  insisted,  that  a  represent- 
ation to  the  ffrst  underwriter  is  considered  as  made  to  all 
who  sign  after  him;  and  that  the  representation  here  was 
material,  or  at  least  such  as  ought  to  be  submitted  to  a  jury, 
for  them  to  judge  of  its  materiality. 

Lord 

(a)  Supra,  p.  281. 
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Lord  Mansfield, — It  has  certainly  been  determined, 
mi  variety  of  cases,  that  a  representation  to  the  first  under- 
writer extends  to  the  others.  But  under  what  circum- 
stances  has  the  defendant  gonfe  to  trial  in  this  case?  He 
certainly  knew  what  had  been  represented  to  himself.  He 
was  acquainted  with  Shulbred,  and  had  an  opportunity  of 
asking  before  the'  trial  what  had  been  represented  to  him. 
If  therefore  tins  evidence  is  new,  it  is  owing  to  his  own 
negligence.  But  the  representation  is  not  material.  It  was 
only  an  expectation,  and  the  underwriters  did  not  inquire  into 
the  ground  of  the  expectation.  This  was  lying  by  till  after 
atrial,  in  order  to  make  an  objection  if  the  verdict  should  be 
for  the  plaintiff. 

The  rule  discharged  [+  81]. 
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against 
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[t81]  In  the  case  of  SkirUy  v.  JVil- 
nm,  which  came  on  in  B.  R.  M. 
it  Geo.  3.  upon  a  motion  for  a  new 
trial,  Lord  Mansfield  and  the  rest  of 
fi»  court  were  clearly  of  opinion,  that, 
if  the  broker,  at  the  time  when  the 
policy  is  effected,  in  representing  to  the 
underwriter  the  state  of  the  ship,  and 
the  last  intelligence  concerning  her, 
does  not  disclose  the  whole,  and  what 


he  conceals  shall  appear  .material  fo 
the  jury,  they  ought  to  find  for  the 
underwriter,  the  contract,  in  such  case, 
being  void,  although  the  concealment 
should. have  been  innocent,  the  facts 
not  mentioned  having  appeared  imma~ 
terial  to  the  broker,  and  having  not 
been  communicated  merely  on  that  ac- 
count [rj. 


[f]  See  Macdowalt  v.  Frattr,  twprZ,  2G0. 


The  End  of  Michaelmas  Term  SO  Geobob  IIL 


CASES 

ARGUED  and  DETERMINED 


IH   THE 
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IN 
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IN  THE  TWENTIETH  YEAR  OF  THE  REIGN  OF  GEORGE  lib 


1780. 

Ta«day,25th  Grindley  against  Hollo  way. 

Jan.  ° 

To  entitle  scon-  HTHIS  was  an  action  of  trespass,  in  which,  on  the  plea  of 
stable,  *c  to  **»  not  guilty,  a  verdict  was  found  for  the  defendant.  In  the 
TOdttV^.  i.  'Mt  term#  Wood  had  obtained  a  rule  to  shew  cause,  why  it 
«.  5.  after?  vet-  should  not  be  entered  on  the  roll,  that  the  defendant  was  a 
t^V£&£d9  constable,  and  that  the  action  was  brought  for  what  be  had 
by  the  judge  who'  done  in  the  execution  of  his  office.       By  the  statute  of 

thif  hT*^-    7  Jae* 1-  c\5'  (a)Clt  *  enacted,  1*»t  if  any  action  shall  be 
fag  in  the  exe-     brought  against  a  justice  of  peace,  constable,  fyc.  for  any  thing 
ajtion  of  bit       ^one  j^  virtue  or  reason  of  his  office,  he  may  plead  the  gene* 
ral  issue,  and  give  the  special  matter  in  evidence ;  and,  if  the 
verdict  shall  pass  with  the  defendant  in  such  action,  or  the 
plaintiff  become  nonsuit,  or  suffer  a  discontinuance,  in  every 
such  case,  the  justices  or  justice,  or  such  other  judge  before 
whom  the  said  matter  shall  be  tried,  shall  allow  to  the  de- 
fendant 

(a)  Made  perpetual,  21  Jac.  1.  c.  12. 
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fackmt  km  do*bk  co*ts[¥].    Thae  was  *>  indorsement  oa      1780. 
the  Postea,  nor  certificate,  in  this  case;  but,  in  an  affidavit  of      ^,  u~f 
the  defendant,  it  was  sworn;  that  die  act  for  which  he  was  Gribdlsy 
aied,  was  done  in  the  execution  of  his  office.  against 

Wood,  in  support  of  the  rule,  cited  Rex  v.  Poland  (a),  Hollowly* 
tod  Devemsh  v.  Mertins  (b),  a  case  on  this  very  statute,  (  308  ] 
where  it  is  said,  that  when  there  is  a  verdict  for  the  defendant, 
the  facts  entiding  him  to  double  costs  are  to  be  put  upon  the 
record  by  way  of  suggestion.  He  also  mentioned  some 
modern  cases,  which  had  been  furnished  him  by  the  master, 
particularly  one  of  Hickman  v.  Goring  (c),  a  note  of  which 
w  read  by  Buller,  Justice. 

Howorth,  for  the  plaintiff,  insisted  that  it  was  clear,  from 
the  words  of  the  statute,  that  the  Judge  who  tries  the  cause 
must  certify,  that  the  act  complained  of  was  done  by  die 
defendant  in  the  execution  of  his  office.  The  statute  did  not 
«j,  "such  defendant  shall  be  allowed  his  double  "  costs,19 
kit  "  the  justice  or  justices,  &c.  shall  allow  him"  &c. 
Whether  the  defendant  was  or  was  not  acting  in  the  execution 
of  his  office,  was  an  inference  of  law  to  be  drawn  from  the 
particular  facts  proved,  which  the  judge  at  Nisi  Prim  was 
able  to  do,  but  the  court  could  not  without  trying  the  cause 
again.  The  defendant's  affidavit  was  absurd;  it  was  swearing 
to  matter  of  law.  The  cases  cited  did  not  apply,  In  that 
of  Devenish  v.  Mertins,  the  plaintiff  having  moved  to  (dis- 
continue, the  court  made  the  payment  of  the  double  costs 
part  of  the  terms  ou  which  the  motion  was  granted;  and 
what  was  there  said  about  a  suggestion  was  foreign  to  die 
case  before  the  court.  But  the  point  was  expressly  decided 
in  a  case  in  Ventris(fa  where  a  suggestion,  like  that  now 
prayed  for,  after  a  verdict  for  die  defendant  was  refused,  on 
the  ground  that  it  was  the  province  of  the  judge  before  whom 
the  cause  vvas  tried  to  allow  the  double  costs. — He  stated 
an  affidavit,  (which  was  read),  by  which,  he  said,  it  would 

appear, 

(a)  B.R.  E.  3  Geo.  1.  1  Str.*9.  (d)  Anon.  C.  B.  Z.  1  W.  %  M .  2 

'"  B.  It.  E.  7  Geo.  2.  ZStr.  974.        Ventr.  45. 


B.  R.  H.  15  Geo.  3. 


[r]  In  Harper  v.  Carr.  7  T.  R.  448.  the  judge  to  grant  it :  in  both  which 

This  case  was  cited  and  confirmed  as  respects  it  differs  from   a  certificate 

to  the  necessity  of  a  judge's  certificate,  under  8  &  9  fF.  3.    c.  11.  s.  4.    to 

It  was  there  held  that  the  certificate  entitle  a  plaintiff  to  JulK  costs  for  a 

may  be  granted  at  any  time ;  and  that  wilful   and  malicious   trespass.    Vide 

under  circumstances  bringing  the  case  Good  v.  Wat  kins,  3  East.  495. 
within  the  statute,  it  is  imperative  on 
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1780.      *pp**r*  fa*  &e  defendant  ww  not  acting  in  the  execution  of 
t_  u  uf      his  office. 

The  rule  discharged  [f  82]. 

[t  82]  But  where  there  is  It  special  mon  cases,  where  it  does  not  appear, 

verdict,  and  it  appears  by  the'  facts  upon  the  record,  in  what  capacity  the 

there  found,  that  the  act  for  which  the  defendant  was  acting,  an  allowance  by 

action  was  brought,  was  done  by  the  the  Judge  is  necessary,  but  not  when  it 

defendant  by  virtue  or  reason  of  his  does  appear  on  the  record,  that  he  was 

office,  as  a  justice  of  peace,  &c.  the  acting  by  virtue  of  his  office;  that  the 

master  must  tax  double  costs,  though  case  of  a  discontinuance,  provided  for 

there  has  been  no  certificate,  nor  allow-  by  the  statute,  shews,  that  the  right  to 

ance  by  the  Judge  who  tried  the  cause,  double  costs  was  not  meant  to  be  con* 

This  was  determined  in  the  case  of  fined  entirely  to  such  allowance  of  s 

Ran*  v.  Picking,  B.  R.  M.  93  Geo.  3.  Judge  at   Nisi  Prius.     The  roaster 

Lord  Mansfield*  and  Bullcr,  Justice,  being  asked,  said,  he  had  no  doubt, 

said,  upon  that  occasion,  that,  in  com*  but  that  be  ought  to  tax  double  costs. 


wedMri,?,     The    King    against    the    Inhabitants    of 
*"■  Under-Barrow  and  Bradley-FirU). 

WnWorVtt   rTWO  justices  having  removed  Thomasdne  HaUkead,  from 

M»dn*^riccy£r         the  town  and  hamlet  of  U/vcrtori,  in  Lancashire,  to  the 

**  P£jJ  *  B>    township  or  division  of  Under-Barrow  and  Bradley-Field, 

"dor  th^y^r,   *n  Westmoreland,  the  court  of  quarter  sessions  for  Lancashire 

the  semi*  re-  *  confirmed  their  order,  and  stated  the  following  case. 

IS  to  te»L      "  Thomassine  Hallhead  single  woman,  being  settled  in  the 

Tuhctc,  term  "  township  of  Under-  Barrow  and  Bradley-Field,   in  me 

ftat^ishired  to  "  county  of  Westmoreland,  by  a  derivative  settlement  from 

the  me  master  "  her  father,  was  hired  for  one  year,  from  Whitsuntide  1770, 

*ih£Z££i  "  to  Whitsuntide  177 1,  to  D.  Burrow,  then  an  inhabitant  of 

of  wages,  and     "  the  said  township9  for  the  yearly  wages  of  18s.  where  she 

EEJ^Xi  u  lived  with  him,  under  this  hiring,  till  the  l£th  of  May 

sn  c; » fettle.      "  1771.    Her  master  then  removed  with  her  into  the  town* 

meat  H  pined     «  gfcjp  0f  Strickland  Roger,  b  the  said  county  of  West- 

"  nwreland,  and  she  there  continued  seven  days  in  the  said 

u  service,  (which  completed  the  year,)    and  received  her 

f*  wages.  'Then  she  again  hired  herself  to  the  same  master 

"  for  another  year,  from  Whitsuntide  1771,  to  fP  hit  sun  tide 

"  1772,  for  the  wages  of  25s.  and,  under  this  last  hiring, 

"  she  continued  in  Strickland  Rozerp  from  fVhitsuntidt 

"  1771,  till  Candlemas  following,  when,  by  mutual  consent, 

"  she  quitted  her  service,  and  received  her  wages  up  to  that 

u  time. ' 

Wilson  and  Wood  now  shewed  cause  against  quashing  the 
orders.    1  hey  endeavoured  to  distinguish  the  case  fipm  that 
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of  iter  v.  Crosscombe  (a),  where  the  pauper,  having  been  hired      t 

for  a  year  in  one  pariah,  and  having  lived  that  year  there,  and       l  ««*<*• 

moved  fab  wages,  continued  a  quarter  of  a  year  longer,  and    J^jT^ 

then  went  with  his  master  into  another  parish,  and  lived  with     Jbe  *IW* 

Um  there  tax  months,  without  coming  to  any  new  agreement;      V&*  „ 

and  die  court  held  that  he  was  settled  in  the  last  parish.     BA|Ltt0W\ 

That  case,  they  said,  was  argued  on  die  ground  of  there  being 

no  interruption, — no  new  contract,— -but  a  continuance,  and 

prolongation  of  the  term  of  service,  under  the  first  hiring. 

So  when  there  is  a  demise  for  a  year,  and  the  tenant  holds 

over  without  any  new  bargain,  he  is  still  considered  as  holding 

under  the  original  demise.    But  here  the  first  contract  was  at      [  310  J 

an  end,  both  in  form  and  substance;  there  must  have  been 

a  new  bargain;  the  wages  were  different;  and  the  sessions 

had  not  stated  that  there  was  not  a  chasm  in  point  of  tune  be* 

tweeo  die  first  and  second  hiring.    The  second  must  be  con- 

ndered  exacdy  as  if  there  had  been  a  change  of  masters. 

The  services  in  the  two  places  could  not  be  tacked  together, 

as  io  the  case  of  Rex  v.  Crosscombe,  because  the  pauper 

having  already  a  derivative  settlement  in  Under*  Barrow,  the  . 

tine  she  served  there  could  not  have  operated  so  as  to  gain  a 

settlement  there,  and  therefore  it  ought  not  to  be  taken  ut  all 

into  the  account. 

Dunning,  Chambre,  and  Howorth,  argued  on  the  other 
fide.  They  observed,  that,  although,  in  the  case  of  Rex  v. 
Urosscombe,  the  circumstance  of  there  being  no  new  bargain 
was  relied  upon  at  the  bar,  the  court  did  not  decide  upon 
that  distinction,  but,  on  die  contrary,  Lek,  Chief  Justice, 
mentioned  several  cases,  in  which  a  settlement  was  held  to 
have  been  gained,  where  there  was  a  year's  service  under  two 
hiringa  {a),  and  said  he  could  see  no  difference,  if  a  chasm 
of  an  hour  or  two  were  to  be  admitted  to  have  taken  place 
in  this  case,  between  the  end  of  the  first  year,  and  the  new 
bargain  for  an  increase  of  wages,  that,  they  said,  would 
not  make  such  an  interruption  as  to  prevent  a  settlement. 
Por  this,  they  cited.  Rex  v.  Fifekead  Magdalen  (A), 
where  there  was  an  interruption  and  absence  from  the 
master's  house  for  above  an  hour;  Rex  v.  Ellesfietd,  where 
the  interruption  was  still  longer,  but  not  for  a  whole  day[l]; 

and 


(a)  M.  19  Geo.  2.    2  Str.  1240.  Mansfield,  Dunning,  and  JTWy.  on  the 

Burr.  Settl.  Cases,  No.  87.  other.    The  circumstances  were  very 

(a)  Burr.  SettL  Cases,  lac.  cit.  p.  nearly  the  same  with  those  in  Rex.  v., 
259.  Fifekead  Magdalen.     The  ground  of 

(b)  M.   11   Geo.  2.    Burr.  SettL  the  decision,  in  both,  was  the  maxim, 
Cases.  No.  37.  that  there  is  no  fraction  of  a  day.  The 

[l]  That  case  was  argued  H.  17  pauper  was  in  the  service  every  day 

Geo.  3.  by  Lawrence  00  one  side,  and  in  the  year.  If  %  discontinuance  how- 
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and  also  a  case  from  this  very  township  of  Under-Bw* 
raw  (c). 

liord  Mansfield, — We  are  all  very  clear,  that  this 
was  a  continuance  of  the  same  service,  with  an  increase  of 
wages. 

i      Both  orders  quashed. 


ever  short  were  to  prevent  a  settle- 
ment, there  could  never  be  one  gained 
where  the  year  was  served  under  two 
hiring?,  because  there  cafl  be  no  new 
hiring  without  some  degree  of  inter- 
ruption.— 

In  the  former  case  of  Rex  v.-  Under* 
Barrort,  cited  in  this,  it  was  attempt- 
ed to  overturn  the  doctrine  in  favour  of 
settlements  gained  by  a  year's  service 
under  two  hi  rings  tacked  together,  as 


being  contrary  to  the  true  sense  of  the 
words  of  8  4-  9  Will.  3.  c  SO.  and 
Sir  James  Burrow,  in  his  report  of  the 
case  has  investigated  with  great  accu- 
racy'the  history  of  the  first  decisions 
on  this  point.  The  court  thought 
themselves  bound  by  the  authority 
those  decisions 

(c)  H.  6  Geo.  3.  Burr.Scttl.  Ca«e«, 
1128.  No.  175. 


Thunday, 
87th  Jao. 

If  a  prize  if  taken 
by  two  or  more 
privateers,  they 
are  to  share  pro- 
porttonably  ac- 
cording to  the 
number  of  men 
of  which  their 
respective  crevt 


Roberts  and  Another  against  Hartley. 

TN  an  action  for  money  had  and  received,  which  was  tried 
-*■  before  Lord  Mansfield,  at  the  last  Sittings,  at^  Guild- 
hall, the  case  was  this;  Two  letter  of  marque  ships,  one 
called  the  Henry,  belonging  to  the  plaintiffs,  the  other  called 
the  Twa  Brothers ,  which  belonged  to  the  defendant,  had  taken 
the  Gaston,  a  French  East-India-man,  and  the  defendant,  in 
the  character  of  agent,  had  received  the  prize-money  for 
both.  The  plaintiff  demanded  his  share,  ana  the  defendant 
was  willing  to  pay  him  what  he,  (the  defendant,)  said  he  was 
entitled  to,  after  deducting  5  per  cent,  for  commission,  which 
he  claimed  as  agent.  The  plaintiff  insisted  upon  a  larger  pro- 
portion than  what  the  defendant  offered,  and  also  refused  to 
allow  the  commission,  on  the  ground  that  the  defendant  had 
no  authority  to  act  as  his  agent.  The  defendant  had  paid 
into  court  what  he  admitted  to  be  due,  and  the  jury  founda 
verdict  for  him. 

Lee  now  moved  for  a  rule  to  shew  cause,  why  there  should 
not  be  a  new  trial  uppn  two  grounds.  1.  Because,  accord- 
ing to  the  evidence  given  at  die  trial,  the  plaintiff's  ship  had 
forty-five  men  on  board,  and  the  defendant  had  only  allowed 
as  if  she  had  had  forty-four.  2.  Because  the  defendant  had 
no  claim  as  agent.  In  support  of  this  last  ground,  he  offered 
to  read  an  affidavit  of  the  plaintiff's  denying  the  appointment 
of  Hartley  to  be  agent. 

Lord  Mansfield, — The  parties  came  to  trial  on  two 
questions.  1.  Whether  the  defendant  was  agent  ?  $.  What 
was  to  be  die  rule  of  division  between  the  two  joint  captors  i 
Upon  the  last,  after  a  good  deal  of  evidence  from  persons 

conversant 
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conversant  in  the  distribution  of  prizes,  it  came  out,  and  was       ,  -Qn 

■greed  upon  on  both  sides,  on  the  authority  of  a  case  before  780. 

me  at  the  Cockpit,  that,  where  there  has  been  no  special  pro-     J^**^  • 

portion  of  distribution  agreed  upon,  the  division  shall  be  ac-     R°?eiits 

cording  to  the  number  of  men  on  board  each  ship.     In  the    H  again8t 

course  of  the  trial  it  appeared  that  both  sides  had  been  under  a    "AETLEir" 

mistake,  as  to  the  number  of  the  men  in  the  plaintiff's  ship, 

«kI  it  was  agreed  that  they  were  forty-five  instead  of  forty-      [  312  ] 

four;  so  that  die  defendant  had  not  paid  enough  into  court. 

But  I  was  of  opinion,  as  this  was  a  liberal  action,  it  would  be 

improper  to  permit  the  plaintiffs  to  have  a  verdict  for  what  is 

called  a  Norfolk  groat ;  that  is,  on  a  question  which  neither  of 

the  parties  had  come  to  try  (a).     The  question  on  the  agency 

was  a  very  material  part  of  the  cause,  but  we  cannot  grant  a 

new  trial  on  the  affidavit  of  the  plaintiffs,  who  could  not  be 

examined  at  the  trial. 

lie  rule  refused : — But  it  was  referred  to  the  roaster  to 
bice  an  account  if  any  thing,  and  what,  was  due  to  die  plain- 
tiffs; the  defendant,  in  the  mean  time,  not  to  take  out  execu- 
tion for  his  costs  till  further  order  from  the  court  [f  83], 

fa)  Vide  Longchamp  v.  Kenny,  su-  Geo.  3.  infra,  6 13.  Note  [1").     Mit* 

pra,  E.  19  Geo.  3.  p.  132.  chell  v.  Rodney,  infra,  620.  Note.  Cor- 

[t83]  Fide  Weniyssv.  Linzee,  infra,  nu  v.  Blackburn*,  £.21  Geo.  3.  infra, 

324.  he  Caux  v.  Eden,  H.  21  Geo.  3.  641.     Anthon  v.  Fisher,  T.  22.  Geo.  3. 

**J'ra,  594.     Lindo  v.  Rodney,  H.  22  infra,  649,  Note  [l]. 


Comerford  against  Price.  Sf&w,. 


A  CTION,  by  original,  against  die  defendant,  as  acceptor  if*n»ttor 
^  of  a  bill  of  exenange. — The  declaration  set  forth,  that  ILi^Sc.' 


i  attorney 
I  by  o'tgl- 
,  w  ,  — ,  -J  acceptor 

the  drawer  had  directed  the  bill  of  exchange  to  the  defendant,  of  *  bi"  **  <•*- 
hy  the  name  and  description  of  Mr.  William  Price,  attorney  ^SfhJ^^? 
at  law.— The  dafendaut  pleaded,  in  abatement,  that,  at  the  iejeinabate- 
time  of  suing  out  the  original,  he  was  an  attorney  of  this  c^'ajwewas 
court,  and  that,  according  to  the  immemorial  custom  and  pri-  in  any  other pcr- 
yilegesof  the  court,  every  attorney  of  the  court,  who  is  sued  ,ooil»cti«»« 
in  any  personal  action,  ought  to  be  sued  by  bill,  filed  and  ex- 
hibited against  him  as  being  present  in  court,  and  that  no  at* 
tomey  is  compellable  against  his  will  to  answer  in  any  personal 
action  prosecuted  by  original ;  and  averred,  that  he  had  been 
impleaded  by  the  said  original  writ  against  his  will,  and  against 
the  custom  and  privileges  aforesaid. — The  plaintiff  demurred 
generally. 

Davenport  argued  for  the  plaintiff,  that,  if  this  privilege  of 
attorneys  were  to  be  held  to  extend  to  actions  on  bills  of  ex- 

Vol,  JL  Z  change, 


COMEHFORD 

against 

Price. 

•[  313  ] 


bill  of  exchange  became  due  in  the  vacation,  (which  *was  the 
case  here,)  an  attorney,  who  was  an  acceptor  or  indorsee, 
might  set  the  holder  at  defiance  for  several  months,  so  that  the 
security  would  be  worse  than  ift  the  case  of  other  persons,  and 
not  what  the  holder  is  entitled  to  by  the  custom  of  merchant*. 
By  accepting  the  bill,  the  defendant  ought  to  be  considered  as 
having  waved  his  privilege.  When  an  attorney  assumes  a  new 
character,  as  by  taking  upon  him  the  office  of  executor  or  ad- 
ministrator, or  by  joining  with  another  person  in  any  contract, 
he  loses  this  privilege,  whether  he  is  plaintiff  or  defendant. 
Here,  by  signing  the  bill  of  exchange,  the  defendant  had 
taken  upon  him,  in  the  eye  of  the  law,  the  character  of  a 
merchant.  He  said  there  were  no  cases  on  the  subject,  but 
that  he  had  Jniown  many  instances  where  attorney?  had 
submitted  to  arrests  on  original  in  actions  upon  bills  o 
change,  and  that  the  point  had  never  been  disputed  till  1. 

Bower  was  to  have  argued  in  support  of  the  plea,  but  Lord 
Mansfield  stopped  him. 

Lord  Mansfield, — This  case  is  extremely  clear.  A 
man  does  not  make  himself  a  merchant  by  drawing  or  accept- 
ing a  bill  of  exchange.  Here  the  very  bill  of  exchange 
itself  described  the  defendant  as  an  attorney.  If  there  are  no 
cases,  it  is  because  the  privilege  cannot  admit  of  a  doubt. 

Buller,  Justice, — It  must  not  be  taken  for  granted,  that 
a  bill  cannot  be  filed  in  vacation.  I  think  there  has  been  a 
case  before  the  court,  since  I  have  been  on  the  Bench,  where 
it  was  determined,  that  it  may  be  done  to  save  the  statute  of 
limitations  [+  84]  [f].    As  to  the  inconvenience  supposed  to 

attend 


[+  84]  The  following  case  has  been 
since  decided : 

Lane  v.  Wheat,  JB.  R.  M.  23  G.  3. 

Wood  had  obtained  a  rule  to  shew 


cause,  why  the  proceedings  should  not 
be  set  aside  as  irregular,  the  defendant 
being  an  attorney,  and  the  action  hav- 
ing been  commenced  by  bill  filed  in 
the  vacation.     It  appeared,   that,    if 

the 


[f]  It  has  since  been  decided  that  the 
rule,  that  a  bill  may  be  filed  against 
an  attorney  in  the  vacation,  is  a  gene- 
ral rule,  and  not  merely  an  exception 
in  the  case  of  the  statute  of  limitation*. 
JVagkorn  v.  Fields,  5  T.  R.  173.  and 
in  another  en  >e,  where  it  became  ne- 
cessary to  £t;.te  the  precise  time  at 
which  the  action  was  commenced,  in 
order  to  shew,  on  the  one  hand,  that 
it  was  after  the  cause  of  action  ac- 


crued, and,  on  the  other,  that  it  was 
previous  to  a  tender  made  by  the  de- 
fendant, leave  was  given  to  insert  in 
the  memorandum  of  the  bill  the  day 
on  which  it  was  filed.  Dodsworth  v. 
Bozvcti,  5  T.  R.  325.  In  Heron  v. 
Edwards,  S  T.  R.  6*43.  it  was  decided 
that  the  same  power  of  filing  a  bill  in 
vacation  extends  to  actions  against 
prisoners. 
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was  attend  this  privilege  in  the  case  of  bills  of  exchange,  I  do  not 
,.  a* ;  see  that  there  is  any.  Every  person  who  takes  one,  ought  to  make 
act's  it  bis  business  to  inquire  into  the  situation  and  circumstances  Comer  ford 


against 
Price. 


or  ^  of  those  whose  names  are  upon  it.  And,  with  regard  to  the 
>  $%  advantage  of  the  arrest,  that  was  originally  only  meant  to  com- 
jffjofc  |*1  an  appearance ;  nothing  farther  can  be  tlone  in  the  vaca- 
ted ti*?  *°  wat  by  filing  your  bill  against  an  attorney  the  tint  day 
)QSfc  tf  thcrterm,  you  are  as  far  advanced  in  the  cause,  as  if  he  had 
flnfjjken  arrested. 

utordf  Judgment  for  the  defendant  [+  85]; 

/  const 

et&dfe  plaintiff  had  waited  till  the  com-  concerned  in  this  question.  The  mas- 
jolt  frenccment  of  the  term,  the  statute  of  ter  states  the  practice  to  be  to  file  bills 
>£f  Jmitations  would  have  attached.  against  attorneys  in  vacation,  frictions 

xt  k  Wood  now  cited,  in  support  of  the  are  allowed  against  all  the  King's  sub- 
v/&*?  fyoadwa*te  v.  Blackerby  (a).  jects  for  the  furtherance,  but  never  for 

' '       *'  ifacc  and  Leicester,  for  the  plain-    the  hindrance  of  justice.    Why  should 
_.  :fited,   that  it  was  become  the 


it  was  become 
oasu'it  practice  to  file  bills  against 
1  Httorneys,  in  vacation,  to  prevent  the 
btute  of  limitations  from  attaching, 
^•Jn  which  they  were  confirmed  by  the 
acfl  faster,)  and  relied  on  what  was  said 
:cta  ly  Buller,  Justice,  in  Comerfordy. 
ait  *rice.    They  also  cited  Leadbeter  v. 
)l  markland  (b)  as  applicable,  in  point 
<ji  \  i  argument,  and  principle,  and  argued 
^Jfrom  the  absurd  consequences  which 
,( *ould  follow,  if  the  rule  contended 
for  on  Cne  other  side  were  universally 
established,  since,  in  cases  where  an 
^  action  given  by  statute  must  be  com- 
menced within  three  months,  it  might 
so  happen  that  the  three  months  would 
begin   and    expire,   before  the   com* 
mencement  uf  the  term. 
Lord  Mansfield, — Public  justice  is 


an  attorney  be  in  a  different  situation 
from  other  persons  ? 

Ashhurst,  Justice,— \n  common 
cases,  there  is  no  occasion  to  take  this 
course,  because  no  time  is  gained  by  it. 

Bi/ller,  Justice,— -The  reason  of 
the  case  in  Comberbaeh  catnnot  be  sup- 
ported, viz.  that  a  bill  filed  in  vacation 
cannot  be  referred  either  to  the  prece- 
dent or  subsequent  term.  If  that  were 
true,  no  proceedings  could  go  on  out 
of  term. 

The  rule  discharged. 

[t  85]  An  attorney  who  is  arrested 
by  capias  on  a  special  original  out  of 
the  same  court,  is  not  entitled  to  his 
discharge  on  serving  the  sheriff  with  at 
writ  of  privilege,  but  must  plead  such 
privilege  in  abatement,  Crossley  v. 
Shaw,  C.  B.  E.  \6  Geo.  3.  2  Bi.  108ft 


(a)  B.  R.  H.  9  IP-  3.  H  Mod.  l6x 
Comb.  4(>o. — Vide,  also,  a  case  of  Hoi- 
foway  v.  Cross,  B.  R.  E.  17  Geo.  2. 
cited  by  De  niton,  Justice,  in  2  Burr. 
1052,  where  it  is  said,  "  That  prison- 
"  ers  are  considered  in  the  same  light 


"  with  attorneys,  (who  arev  supposed 
"  to  be  always  present  in  court), 
"  against  whom  bills  cannot  be  filed^ 
"  but  in  term  time." 

(b)  C.  B.  H.  17  Geo.  3.  %  Blaclcst. 
1131. 
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utl&ik  ^he  Kino  against  Morgan  and  Another. 

On  »  rule  for  an  rpHlS  was  a  rule  to  shew  cause,  why  an  information  should 
thSSa^na»rt  not  **  ^^  a8ain8t  the  two  defendants,  one  of  them  for 

may  think  a  sending,  the  other  for  carrying  a  challenge.  Upon  shewing 
8et?fdmiderl the  cause*  *e  court  thought  there  was  ground  for  granting  the 
araunstances,  information.  But,  under  all  the  circumstances,  were  of 
ttapw™^**  opinion,  that  it  would  be  a  sufficient  punishment  if  the  de* 
coitf  appears  an  fendants  paid  the  costs ;  and,  therefore,  discharged  the  rule  on 

adequate  punish-  th08C  terms. 

ment,  they  will 

sjischarge  the  rule  on  the  defendant's  undertaking  so  to  do. 


[315  ) 

™££j£xh  Thellusson  against  Fletcher. 

In  an  action  on  a  rpjjjg  y^  a  rale  to  shew  cause,  why  the  inquisition  on  a 

policy  on  a fo-         ■  .       r  .  '  i-  r   • 

reign  ship,  when  writ  of  inquiry,  in  an  action  on  a  policy  of  insurance, 

there  is  a  stipu-  should  not  be  set  aside.    The  case  was  this  :  The  policy  was 

poifcy  shall  b«  on  goods  on  board  three  French  vessels,  from  Saint  Domingo 

sufficient  proof  to  Bourdeaux.    The  material  part  of  it,  as  to  this  case,  wm 

twTjudg-  m  the  following  words :  "  On  all  goods  loaden  or  to  be  loaden 

meat  by  default,  "  aboard  the  ships  Le  Soigneux,  La  Pucelle,  and  Le  Fain- 

<£  wri^n?  "  ¥*»"> dl  or  any  of  *em :  The  said  goods  and  merchandiies 

qniry  needs  only  "  by  agreement  are,  and  shall  be  valued  at 

faffi  *b?"  "  L                   <<0>  on  M  ca8k*  of  clayed  sugar,  and  IS  hog- 

•crintion  to  the  "  sheads  of  muscovados :  The  policy  to  be  deemed  sufficient 

Kin7  an^e™-      "  pr°J>f  °f  intcrest  in  <***  of  l°ss"     The  firat  count  m  &e  ie~ 

ince  of  interest,  claration  stated,  that  goods  to  a  great  amount,  being  the  pro- 
perty of  certain  foreigners,  had  been  shipped  on  board  Le 
Soigneux,  and  that  she  had  been  lost.  The  second  averred, 
that  the  goods  were  shipped  on  board  the  three  ships,  or  some 
or  one  of  them,  to  the  amount  of  the  sum  insured,  and  that 
two  of  them  had  been  captured,  and  the  other  lost.  The  de- 
fendant had  underwritten  .£300,  and  having  suffered  judgment 
by  default,  the  jury,  on  the  writ  of  inquiry,  assessed  the  da- 
mages at  that  sum,  without  any  proof  of  the  amount  or  value, 
or  any  evidence  whatever,  except  of  the  defendant's  hand- 
writing to  the  policy. 

Tie 

(a)  This  was  left  blank,  as  here  printed. 
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The  Solicitor  General,  for  the  plaintiff. — Bearcrofl  and       1780. 
Davenport,  for  the  defendant.  wv^ 

It  had  been  urged,  on  the  part  of  the  defendant,  before  die  Thzllussoy 
sheriff,  and  was  now,  that  it  was  incumbent  on  the  plaintiff      against 
to  give  some  farther  evidence  of  interest,  and  to  prove  that    Fletcher. 
some  sugars  belonging  to  the  insured  had  been  shipped.    An 
affidavit  was  produced  tending 'to  shew  that,  in  fact,  die  in- 
sured had  no  interest. 

Hie  Solicitor  General  contended,  that,  by  die  express 
agreement  of  the  parties,  no  other  proof  of  interest  but  the 
policy  was  required,  and  this  insurance  on  foreign  ships  and 
property  was  not  within  the  statute  prohibiting  such  poli- 
cies (b),  so  that  the  plaintiff  was  entitled  to  recover  the  sum 
insured  by  the  defendant,  even  if  it  could  be  proved  that  the 
insured  had  no  property  on  board. 

Hie  court  said,  that  this  was  not  a  policy  within  the  [f  1]  [  $l6  ] 
statute,  foreign  ships  not  having  been  included  in  that  act,  on 
account  of  the  difficulty  of  bringing  witnesses  from  abroad  to 
prove  the  interest.  The  only  difficulty  there  could  have  been 
here  was  from  the  circumstance  of  there  being  three  ships, 
but  the  second  count  was  so  framed  as  to  make  the  case  die 
same  as  if  there  had  been  but  one.  By  suffering  judgment, 
the  defendant  had  confessed  the  plaintiff's  title  to  recover,  and 
the  amount  was  fixed  by  the  stipulation  in  the  policy. 

Buller,  Justice,   observed,   that  writs  of  inquiry  are 
often  sued  out  in  cases  where  they  are  not  necessary  [1], 
as  for  instance,   in  actions  on  covenants  for  the   payment 
of  a  sum  certain ;  and,  for  this,  he  cited  a  case  in  2  Saun- 
ders 

(b)  19  Geo.  2.  c.  37.  Reporter  makes  WUmot,  Chief  Justice, 

[l]  Vide  Bruce  v.  Rawlins,  C.  B.  say,  "This  is  an  inquest  of  office  to 

£.  10  Geo.  3.  3  Wile.  6l,  62.  where,  "  inform  the  conscience  of  the  court, 

on  a  motion  to  set  aside  the  inquisition  "  who,  if  they  please,  may  themselves 

on  a  writ  of  inquiry  for  excessive  da-  "  assess  the  damages  [t  86j." 
mages,  in  an  action  of  trespass,  the 


[t  86]  Vide  also,  to  the  same  effect,     2  Wils.  372.  374. 
Hevit  v.  Mantel,  C.  B.  E.  8  Geo.  3. 


[r  1]  In  Andree  v.  Fletcher,  2  T.  R.  does  not  extend  to  the  case  of  re-as- 

l6l.  the  authority  of  this  case  was  re-  surance,  which  is  prohibited  by  the 

cognized,  but  it  was  decided  that  the  4th  section  of  the  same  statute, 
exception  in  favour  of  foreign  ships 

Z3 


316 


1780. 


Thellussow 

against 
Fletcher. 
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der$(a)[<&  11  He  said  it  Hoes  not  follow,  because  a  writ 
of  Inquiry  has  been  awarded,  that  the  amount  of  the  demand 
is  uncertain.  In  actions  upon  a  bill  of  exchange,  or  a  pro* 
missory  note,  nothing  but  the  instrument  is  to  be  proved  before 
the  jury  [2],  the  sum  being  thereby  ascertained.  Though! 
even  in  cases  where  there  is  no  necessity  for  a  writ  of  inquiry, 
that  proceeding  is  of  use,  when  the  plaintiff  goes  for  interest, 
which  the  jury  assesses  in  the  name  of  damages. 

The  rule  discharged  [3]. 


fa)  Holdippv.  Ototy,  T.  21  Car.  2. 
1  Sound.  106  [f  2.] 

[<£>•  l]  In  Raskleigh  v.  Salmon,  C. 
B.  T.  29  Geo.  3.  H.  BL  252.  which 
was  an  action  on  a  promissory  note, 
and  judgment  by  default,  the  court, 
on  motion,  referred  it  to  the  protho- 
notary  to  ascertain  the  damages  and 
costs,  and  calculate  interest  on  trie 
note,  without  a  writ  of  inquiry  [f  3]. 

[2]  In  such  cases,  although  the  note, 
or  bill  is  stated,  and  the  execution  of 
it  averred,  in  .the  declaration,  it  has 


been  settled  in  many  instances,  that  it 
must  be  produced  before  the  inquiry 
jury.  Biilers  v.  Bowles,  C.  B.  H.  IS 
Geo,  2.  Barnes,  quarto  edit.  p.  233. 
Ellis  v.  trail,  C.  J5.  T.  19  #  20  G.  2. 
ibid.  p.  234.  Snowdon  v.  Thomas,  C. 
B.  H.  11  Geo.  3.  2  Blackst.  7*8. 
[t87][<G*2]. 

[3]  There  was  a  similar  role  in 
another  action  on  the  same  policy, 
(TJkellussm  v.  Walter,)  which,  of 
conssc,  was  also  discharged. 


[t87]  *.  C.SWtis.  155. 

[<&  2]  But  it  need  not  be  proved. 


Green  v.  Hearne,  B.  JR.  E.  29  Geo* 3* 
3  Term  Rep.  301  [f  4]. 


[f  2]  See  the  note  of  Mr.  Serjeant 
Williams  en  this  point. 

[f  3]  hi  Shepherd  v.  Charter,  4  T. 
H.  275.  the  practice  of  referring  to  the 
master  to  compute  principal  and  in- 
terest, without  the  execution  of  a  writ 
of  inquiry,  was  established  in  K.  B. ; 
and  it  is  now  the  ordinary  practice  of 
both  courts. 


[f  4]  So  in  a  writ  of  inquiry  in  so 
action  of  assumpsit,  where  the  de- 
fendant gave  in  evidence  that  she  had 
acted  as  agent  for  her  husband,  and 
thereupon  the  jury  reduced  the  da- 
mages to  1*. ;  the  court  held  that  such 
evidence  ought  not  to  have  been  gone 
into.  De  Gaillon  v.  Victor  Sard 
VAigle,  \B.SfP.  368. 
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Walker  and  Others,  Assignees  of  Bean,  a'Mon<uy,  7th 
Bankrupt,  against  Burnell  and  Another.        ***•*- 

'PHIS  was  an  action  of  trover,  against  the  sheriffs  of  Lon-  is  a  bankrupt 
-*-  Am  for  goods  taken  on  a  writ  of  fieri  facias.    The  cause  ^^"j**1?*" 
was  tried  at  the  last  Sittings  at  Guildhall  (a),  before  Lord  twta^aTnftw 
Mansfield.    The  facts  were  these: — A  commission  had  J»»«eH»i«ft 
beeo  sued  out  against  Bean,  in  August  1772.     He  had  been  inpw^on*^ 
engaged  in  very  complicated  and  extensive  concerns;  and  hi* hou,e» how- 
debts  to  the  amount  of  ,£60,000  were  proved  under  this  com-  Siu^inwl 
mission.    In  December  1 775,  he  obtained  a  certificate.    He  d"  ?>  a*sist  «n 
never  removed  from  bis  house,  nor  were  the  furniture,  hous-  of  thcLti1kraptri 
hold  goods,  and  plate,  sold  or  removed,  but  he  remained  in  «<»**,  the  a$*ig- 
possession  of  jthem,  and,  after  his  certificate,  engaged  in  trade  "taUn^he*^ 
oo  his  own  account,  and  continued  to  trade  till  some  time  in  goods,  #<•.  in 
the  summer  1779,  and  after  the  execution  in  question.     But  £?h\\Tcmii- 
though  he  traded  for  himself,  he  was  continued  in  the  house  ton  a_<  part  of 
by  his  assignees,  (the  present  plaintiffs,)  as  an  agent  for  them  t,,c  eilate» ! ""* 

•  ..       *?  -         «.r     .  .       JL.  .  i  11    t  poveMiun  does 

in  getting  in  and  settling  his  affairs,  and,  m  all  the  statements  not  fail  within 
of  the  bankrupt  \state  and  effects,  which  they  had  laid  before  **g  ^f^1^ 
his  creditors  at  different  times  down  to  March  1779,    the  v»t Wpodain 
houshold  goods  in  question,  (which  had  been  inventoried  and  a^^?^|???  * 
▼alued  immediately  after  the  commission  issued,)  were  in-  JtSu    W1pm,," 
eluded.    In  March  1779,  an  action  was  commenced  against   . 
Bean  by  two  creditors,  Dains  and  Prothero,  who  afterwards 
recovered  a  judgment,  and  sued  out  the  fieri  facias  which 
gave  rise  to  the  present  cause.     A  distringas  having  issued  to 
compel  an  appearance  in  that  action,  the  officer  came  to 
Bean's  house,  to  levy  on  his  goods,  when  Bean  paid  the 
40s.    The  same  attorney  acted  foe  Bean  and  for  the  assig- 
nees.   In  a  note  which  he  wrote  to  the  attorney  fpr  Davis 
and  Prothero,  stating  to  him  that  he  thought  there  was  an 
irregularity  in  the  distringas,  and  desiring  him  to  return  the 
40s.  he  took  no  notice  that  the  goods  in  the  house  did  not 
belong  to  Bean.    The  execution  came  in  in  June,  and,  about 
the  same  time,  the  assignees  had  the  goods  again  appraised, 
when  they  were  valued  at  ,£353.     They  then  proposed  that 
they  should  be  sold  by  auction  to  the  best  bidder,  and  the  pro- 
duce paid  into  court,  to  abide  the  event  of  an  action  to  be      [31$.] 
brought  by  them  to  try  the  property.    The  attorney  for  Davis 
and  Prothero  agreed  to  this,  but  the  sheriff's  officer  would 
.not,  but  removed  the  goods  from  the  house,  hi  June,  and,  on 

Z4  the 

(a)  Saturday,  the  18th  of  December  1779- 
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1780.       tne  17th  of  November  1779,  sold  them,  under  a  wrkof  veih 

v^v^      ditioni  exponas,  for  <£260.     The  present  action  was  com- 
Walker     menced  on  the  1 1th  of  November,  and  two  days  afterwards, 

against       (13th  November  1779,)  a  second  commission  issued  again* 
Bu  rn  £ll.    B«m.    The  time  of  the  act  of  bankruptcy,  on  which  this  se- 
cond commission  was  founded,  did  not  appear.     The  present 
plaintiffs  proved  a  debt  under  it.  *  Their  attorney  in  this  cause 
was  also  solicitor  to  the  second  commission. 

The  defence  was:  1.  That,  after  permitting  such  a  long 
possession  by  Bean,  who  continued  the  visible  owner,  and 
held  forth  the  credit  of  the  effects  to  the  world  while  he 
traded  on  his  own  account,  the  present  plaintiffs  had  pre- 
cluded themselves  from  claiming  them  against  his  bond  Jide 
creditors:  2.  That,  if  this  were  not  so  clear,  yet  Bean's 
possession  was  such  as  iutitled  the  assignees  udder  the  second 
commission  to  the  goods,  by  virtue  of  the  statute  of  Jac. 
1(a),  and  therefore,  quacunque  via,  the  present  plaintiffs 
could  not  make  out  a  property  in  themselves  to  support  their 
action. 

The  answer  given  on  the  part  of  the  plaintiffs  was:  I. 
That,  from  the  extensive  nature  of  Beans  former  business, 
his  creditors  were  extremely  numerous,  and,  as  the  goods  had 
always  been  stated  to  them  as  belonging  to  the  assignees,  and 
that  even  so  lately  as  March  1779,  it  was  a  matter  of  general 
notoriety,  that  he  was  not  the  owner :  2.  As  to  the  second 
commission,  it  did  not  appear  that  the  act  of  bankruptcy  on 
which  it  was'  founded  bad  been  committed  before  the  goods 
were  taken  out  of  Bean's  possession  ;  the  new  assignees  had 
not  claimed  them  ;  and,  besides,  his  case  did  not  fall  within 
£he  meaning  of  the  statute. 

Lord  Mansfield  told  the  jury,  that  this  was  an  action  in 
which  the  plaintiffs  must  prove  property  in  themselves,  and  a 
conversion  by  the  defendants.  That  there  appeared  to  be 
strong  evidence,  particularly  from  the  last  statement,  (in 
March  1779,)  that  the  plaintiffs,  as  assignees  under  the  first 
commission,  meant  to  keep  up  their  claim  to  the  goods.  This 
would  be  an  answer  in. any  question  between  them  and  Bean. 
But  the  point  now  was,  whether,    as  between  them   and 

[  319  ]  strangers,  they  were  not  to  be  considered  as  having  made  a 
present  of  the  goods  to  the  bankrupt  The  goods  were  chiefly 
of  a  perishable  nature ;  the  possession  was  not  for  a  few  days 
or  months,  but  for  seven  years ;  and  Bean  having  begun  as  a 
new  man  in  1772,  his  new  creditors  dealt  with  lum  on  the 
faith  of  the  appearance  he  made  in  die  world.  As  to  the  other 
ground  of  defeuce,  by  an  express  statute,  if  a  bankrupt  shajlj 
py  the  permission  of  the  owner,  have  in  his  possession,  order, 
4    '  and 

(a)2U(tc.  I.e.  19.  §  11, 
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Walk  ee 

against 

Burn  ell. 


and  dispoitions,  goods  whereof  he  shall  be  reputed  owner,  fyc. 
at  the  time  of  his  bankruptcy,  such  goods  are,  by  the  com- 
mission and  assignment,  vested  in  the  assignees  as  completely 
as  the  rest  of  his  estate.  They  must  therefore  consider  whe- 
ther these  goods  were  in  Bean's  possession,  Sfc.  at  the  time  of 
his  second  bankruptcy. — If  they  should  find  for  the  plaintiffs, 
and  should  consider  the  sheriffs,  or  their  officer,  as  the  real  de- 
fendants, they  ought  to  assess  the  damages  at  die  appraised 
value  of  the  goods.  But,  if  they  should  look  upon  Davis  and 
PrQthero  as  being,  in  substance,  the  defendants,  the  damages 
ought  only  to  be  what  the  goods  actually  produced. 

The  jury  found  for  the  plaintiffs,  with  £353  damages,  being 
the  appraised  value. 

Bearcroji,  on  Tuesday  the  25th  of  January,  obtained  a 
rale  to  shew  cause  why  the  verdict  should  not  be  set  aside, 
which  he  moved  for  on  both  the  grounds  above  stated. 
The  Solicitor  General  shewed  cause. 
Very  little  was  said,  now,  on  die  first  ground.  On  the 
second,  it  was  objected  for  the  plaintiffs,  (as  at  the  trial,) 
that  there  was  uo  proof  that  the  second  bankruptcy  was 
prior  to  the  execution ;  the  only  answer  to  which  was,  that 
the  attorney  for  the  plaintiffs  was  possessed  of  the  proceed- 
ings, and  as  he  had  not  produced  them,  it  might  fairly 
be  presumed,  that  they  would  shew  such  a  prior  act  of  bank* 
ruptcy. 

Lord  Mansfield,— The  bias  of  my  mind,  at  the  trial, 
was  verj  much  in  favour  of  die  judgment-creditor ;  I  sus- 
pected the  fairness  of  the  second  commission;  but,  after- 
wards, I  was  satisfied  with  the  verdict.  There  has  been  little  - 
said,  now,  on  the  first  point.  On  the  second,  1  thought,  that 
as  the  plaintiffs  had  proved  a  debt  under  the  new  commission, 
they  could  not  question  its  validity,  though  they  might  the 
time  of  the  act  of  bankruptcy.  The  time  was  not  proved,  but 
I  am  satisfied  the  case  cannot  be  brought  within  the  statute. 
What  are  the  words  ?  "  If  any  persons,  at  the  time  of  their 
"  becoming  bankrupt,  by  the  consent  and  permission  of  the  [  320  ] 
"  true  owner  and  proprietary,  have  in  their  possession,  order, 
"  and  disposition,  any  goods  or  chattels,  whereof  they  shall 
"  be  reputed  owners,  and  take  upon  them  the  sale,  alteration, 
"  or  disposition,  •  as  owners."  Many  cases  have  arisen  upon 
this  act,  where  the  party  left  in  possession  might  sell,  but 
Bean  had  not  the  disposition  so  as  to  sell  the  goods.  If  he 
had  sold  them,  it  would  have  been  a  breach  of  trust  towards 
the  plaintiffs.  If  I  send  my  plate  to  a  banker's,  to  be  sure  he 
may  dispose  of  it,  but  he  has  not  my  permission  or  consent  so 
to  do. 

Willes,  Justice, — As  to  the  first  point,  it  was  a  matter 
fit  for  the  determination  of  the  jury,  and  I  think  the  evidence 
was  strong  in  favour  of  the  plaintiffs.     With  regard  to  the 

question 
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1 7RO        question  on  the  statute,  the  words  are,  "  if  the  bankrupts  tale 

°       "  upon  them  the  sale  or  disposition  as  owners."     Bean  could 

W  lkfr     not  sell,  but  he  was  permitted  to  use  goods  as  visible  owner 

against       ^or  seven  vears-     I  sna^  not  give  a  decisive  opinion  on  the 

Burncll*     P0"1*.     ft  "^y  come  often  before  the  court.    This  does  not 

seem  to  me  to  be  like  the  case  of  plate  sent  to  a  banker's.  Bat 

it  would  be  improper  to  grant  a  new  trial  on  the  ground  of  the 

act  of  parliament,  because  it  could  be  of  no  service  to  the  de- 

,    fendant.     It  could  only  be  granted  on  payment  of  costs,  and 

the  second  assignees  would  be  entitled  to  bring  an  action,  and 

recover  the  value  of  the  goods. 

Ashhurst,  Justice, — The  statute  certainly  does  not  ex- 
tend to  every  case  of  possession. — Not,  for  instance,  to  die 
case  of  a  ready-furnished  lodging.  I  look  upon  this  in  the  very 
aamel  light.  Bean  gave  his  service  in  settling  and  arranging 
the  affairs  of  the  estate  in  lieu  of  rent. 

Buller,  Justice, — Questions  of  this  kind  have  much  more* 
of  fact  than  of  law  in  them.  The  sort  of  possession,  disposi- 
tion, fyc.  are  facts  to  be  proved,  and  for  the  consideration  of 
the  jury.  The  statute  says,  "  whereof  they  shall  be  reputed 
u  owners/*  Here  the  bankrupt  was  not  the  reputed  owner. 
Possession  of  the  goods  exposed  for  sale  in  a  shop  may  be 
within  the  statute,  but  possession  of  furniture  in  a  house  is  no 
more  evidence  of  a  right  to  that  furniture,  than  of  a  right  to 
the  house. 

The  rule  discharged  [f  87]. 

232 
Mace  v.  Cadell,  B.  R.  M.  15  Geo.  3.    Rep.  316. 


[t  S7]  Vide,  on  the  construction  of    Cwcpv 232.    <&  ty  tide  also  Collins  v. 
the  statute  of  21  Jac.  1.  c.  l.Q.  (II.    Forbes,  B.  R.  T.  29  Geo,  3.   3  Term 


*  Tf]  This  doctrine  of  Mr.  Justice  position,  by  permission  of   the   real 

Boiler  was  referred  to  and  confirmed  owner,  shall  pass   to  their  assignees* 

by  the  court  \n  Horn  v.  Baker,  g  East,  although  they   may   not   have   such 

215.  in  which  it  was  held  that  goods  powers  as  against  the  real  owner.    See 

of  which  a  trader,  or  a  partnership  of  also  the  very  full  and  learned  report 

traders,  have  the  possession  and  the  of  the  case  of  Lhxgham  v.  Biggs,  and 

apparent  ownership,  order,  and  dis-  the  cases  there  cited,  1  B.  #  P.  82. 
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Davie    and  Another  again/l    Stevens    and  £££* 6A 
Others. 

nnHIS  was  a  case  sent  from  the  court  of  Chancery,  which  By  »  deviiear 
*  stated;— That  Christopher  Stevens,  being  seised  in  fee-  '^^^a? 
simple  of  the  estate  in  question,  devised  the  same  in  the  fol-  and  ku  child  or  ' 
lowing  manner:—"  I  also  give  and  bequeath  to  my  son  Wil-  ^^fZdibe 
"  liam  Stevens,  when  he  shall  accomplish  the  full  ace  of  21  years  of  a&. 
u  twenty-one  years,  the  fee-simple  and  inheritance  of  Lower  j£^  ^JJ^ 
u  Shelstone,  to  him  and  his  child  or  children  for  ever.  1  also  t£itklf*-nmpk 

*  give  and  bequeath  to  my  wife  Elizabeth  Stevens  my  estate  jJ^JJSjJJ* 
*  *  of  Lower  Snehtone  until  my  son  William  Stevens  shall  ao  miy'M  «Ji- 

"  complish  his  full  age  of  twenty-one,  she  paying  to  my  said  *»u* 
"  son,  the  sum  of  £5  a  year  before  he  shall  be  of  the  age  of 
"  twenty-one,  and  then  to  have  the  possession  of  the  whole 
"  estate  of  Lower  Shelstone;" — (Then  a  particular  provision 
for  his  wife :) — "  Also  my  will  is,  that  my  wife  Elizabeth 
"  Stevens  shall  find  and  provide  for  my  son  William  Ste- 
"  vensy  before  he  shall  be  of  the  age  of  twenty-one,  suffi- 
"  cient  meat,  drink,  washing,  apparel,  and  attendance ;  nei- 

*  ther  shall  there  be  any  of  the  timber  on  the  estate  of  Lower 
u  Shelstone  cut  or  felled  down,  except  what  shall  be  wanting 

*  to  be  used  on  the  same,  before  my  son  William' Stevens 
"  shall  be  of  the  age  of  twenty-one ;  and  then  to  have  quiet 
"  possession  of  the  same.  But  if  my  son  William  Stevens 
"  shall  happen  to  die  before  he  shall  accomplish  the  full  age 
"  of  twenty-one,  then  I  give  and  bequeath  the  fee-simple,  and 
"  inheritance  of  Lower  Shelstone  to  my  wife  Elizabeth  Ste- 

*  vens  for  ever."— The  testator  died,  leaving  Elizabeth  Ste- 
vens his  widow,  and  William  Stevens  his  only  son,  who  was 
then  about  fifteen,  and  afterwards  attained  the  age  of  twenty- 
one,  and  was  married,  and  had  several  children.  William 
Stevens  afterwards  died,  leaving  Mary  Stevens,  (one  of 
the  defendants,)  his  widow,  and  John  Stevens,  (another  de- 
fendant,) his  heir  at  law.— The  question  was,  what  estate 
William  Stevens  took  under  the  will. 

(The  bill  was  filed  against  the  heir  at  law,  for  a  specific 
performance  of  an  agreement  entered  into  by  William,  for  a 
sale  of  the  estate.) 

Rooke,  for  the  plaintiffs,  contended,  that,  by  the  manifest 
intention,  and  upon  the  fair  construction  of  the  will,  die  son      [  322  ) 
took  an  estate  in  fee.    The  testator  had  used  the  strongest 
words  possible,  except  "  heirs,"  and  that  is  not  necessary  to 

pass 
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1 780.  P^s  a  fee-simple  by  will.  In  Coke  Littleton  (a),  it  is  kid 
t^v-^j  down,  that  an  estate  in  fee-simple  passes  by  a  devise  to  a  man 
Davie  for  ever,  or  in  fee-simple,  or  to  him  and  his  assigns  for  ever; 
against  and,  in  the  case  of  JVidlake  v.  Hardinge,  in  Hobart(b),  a 
Stevens,  devise  u  to  my  cousin  A.  H.  for  99  years,  and  my  said  cou- 
"  sin  A.  H.  shall  have  my  inheritance,  if  the  law  will  allow 
"  it,"  was  held  to  pass  the  fee-simple.  Here  the  words 
"fee-simple,'9  "  inheritance,"  and  ufor  ever,"  are  all  used* 
The  will  further  says,  that,  at  the  age  of  twenty-one,  the  son 
should  have  the  whole  estate,  and  this  would  clearly  carry  the 
absolute  property  and  inheritance,  according  to  what  is  laid 
down  in  the  Countess  of  Bridgwater  s  Case(c);  but  the  last 
clause  in  the  will  is  decisive,  for  by  that,  if  the  son  should  die 
before  twenty-one,  the  testator  gives  the  fee-simple  and  tuAe- 
ritance  of  Lower  Shelstone  to  his  wife  for  ever.  This  must 
jpean  the  same  fee-simple  and  inheritance,  which,  in  the  event 
of  the  son's  coming  of  age,  he  had  before  limited  to  him. 
There  is  no  devise  over  if  the  son  should  attain  his  age  of 
twenty-one;  but,  if  an  estate-tail  had  only  been  meant,  it  is 
clear  the  wife  was  so  much  an  object  of  die  testator's  favour 
that  he  would  have  limited  the  remainder  in  fee  to  her,  and 
not  have  left  it  to  go  in  a  course  of  descent.  The  presump- 
tion is,  in  general,  against  a  partial  intestacy.  It  must  be  ar- 
gued, on  the  other  side,  that  the  words  "  cldld  or  children9* 
restrain  the  preceding  words,  and  confine  the  estate  to  afee-taiL 
Cases  will  be  cited  in  support  of  this  construction ;  but  all 
that  can  be  mentioned,  were  cases  where  the  question  was, 
whether  there  should  be  an  estate  in  fee-simple,  or  for  life. 
No  case  can  be  produced  where  expressions,  which  otherwise 
would  clearly  carry  a  fee-simple,  have  been  restrained  by  the 
words  "  child  or  children/'  to  an  estate-tail. 

Batty  for  the  defendants,  said,  he  should  rely  on  two  clear 
rules  of  construction.  1.  That  the  intention  must  prevail  if 
consistent  with  law.  2.  That  effect  must  be  given  to  all  the 
words  of  the  will,  if  possible.  The  words  "Jee-simple  and 
inheritance"  may  very  fairly  be  understood  as  descriptive  of 
the  interest  the  testator  had  himself  in  the  estate.  But  if 
they  are  taken  to  apply  to  the  interest  devised,  they  are  re- 
strained by  what  follows.  It  was  in  Wild's  Case(d)  laid 
[  323  ]  down,  that  an  estate-tail  passes  by  a  devise  to  a  man  and  his 
children,  if  he  have  no  children  at  the  time ;  (otherwise,  as 
was  the  case  there,  the  father  only  takes  for  life.)  This  doc- 
trine is  also  recognized  in  Cook  v.  Cook  in  Vernon  (e),  and 
in  Gilbert*  law  of  Devises.     Unless  the  words  "  child  or 

children9 


{a)  Co.  Littl.  9  h. 

(b)  H.SJac.l.  Hob.  2. 

(c)  B.  R.  H.  2  Ann.  6  Mod.  10o\ 
110. 


(d)  B.  R.  H.  41  EL  6  Co.  l6\  b. 
17.  a. 
{c)  Cane.  E.  1706.    2  Vem.545. 
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children"  should   be  construed  to  restrain  [f]   the  interest 
devised  to  an  estate-tail,  they  will  have  no  operation,  and, 
according  to  the  second  rule  mentioned,  they  must,  if  possible, 
have  some  effect  given  to  them.    There  are  numerous  autho- 
rities to  shew  that  subsequent  expressions  may  narrow  the     Stevens* 
sense  of  those  which  go  before,  not  only  in  wills,  but  in 
deeds.    Thus,  in  Coke  Littleton  (f),  it  is  laid  down,  that  if 
lands  are  given  to  B.  and  his  heirs,  habendum  to  B.  and  his 
heirs  if  he  have  heirs  of  his  body,  and,  if  he  die  without  heirs 
of  his  body,  to  revert  to  the  donor,  this  is  only  an  estate-tail. 
So  in  Leigh  v.  Brace,  in  Carthew  (g),  a  feoffment  being  to 
feoffees  and  their  heirs  to  the  use  of  jf.  for  life,  and  afterwards 
to  the  use  of  J8.  and  his  heirs  for  ever,  and  for  default  of  issue 
of  the  body  of  B.  then  to  the  use  of  the  heirs  of  thefeoffer,  the 
limitation  to  B.  was  construed  to  be  only  an  estate-tail;  and, 
ina  casein  Dyer  (h)9  a  devise  in  words  very  like  the  present, 
tiz.  "  I  give  the  fee-simple  of  my  bigger  house  to  A.  and 
"  after  A  *s  decease  to  B.  A\  son,*9  was  construed  to  pass 
only  a  life-estate  to  A.    The  words  "  then  to  have  the  pos- 
"  session  of  the  whole  estate,9*  in  the  present  case,  were  only 
meant  to  express  that  the  son  was,  at  his  age  of  twenty-one 
years,  to  come  into  the  possession  of  every  thing  which  bis 
mother  was  to  possess  till  that  time.    There  are  no  words 
super-added  to  die  devise  over  of  "  the  fee-simple  and  inhe- 
"  ritance"  to  the  wife,  which  shows  that  a  difference  was  ink- 
tended  between  the  estate  given  to  her,  if  the  son  should  die 
under  age,  and  that  limited  to  him. 

Rooke,  in  reply,  observed,  that  the  devise  was  of  u  the  fee- 
"  simple,"  and  not  "  my  fee-simple/'  which  showed,  that 
a  description  of  the  interest,  not  the  subject,  was  meant. 
That  no  cases  had  been  cited  where  the  words  if  child  or 
"  children*9  had  narrowed  an  estate  to  a  fee-tail.  In  the  case 
put  in  Wild's  Case  there  were  no  words  of  inheritance  in  the 
first  part  of  the  devise.  The  case  in  Dyer,  when  taken  all 
together,  made  rather  in  favour  of  the  plaintiffs. 

JLord  Mansfield,— I  had  a  mind  to  see  whether  inge- 
nuity could  raise  a  doubt,  on  the  one  side,  or  supply  an  argu- 
ment, on  the  other,  to  make  the  case  plainer  than  it  is  on  the 
face  of  it.     If  the  testator  had  used  the  words,   "  all  his 

"  estate," 


{384  1 


(/)   Co.  Littl.  21.  a.    2  Bac.  Air. 
26o,  261. 


(g)  B.  R.  H.  6  Wilis.  Cartk.  343. 
(A)  E.  19  El.  Dy.  357.  p/.  44. 


[p]  So  the  words  "  children  law- 
fully to  be  begotten"  used  in  a  codicil 
may  be  applied  to  enlarge  the  estate 
devised,  where  that  created  by  the  will 


was  only  a  life  estate.  Scale  v.  Barter, 
2B.tr  P.  485 :  in  which  the  cases  on 
this  subject  are  brought  together,  and 
fully  discussed  by  Ld.  Alvanley,  C.  J. 
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"  estate/'  "  inheritance  "  or  "  for  ever/'  and  had  stopped 
there,  the  fee-simple  would  have  passed.  But  the  words, 
"  c/Uld  or  children"  are  to  the  full  as  restrictive  as  if  he  had 
said,  "  and  if  my  son  die  without  heirs  of  his  body.9  To 
give  the  father  an  estate  in  fee,  would  be  to  strike  those  words 
out  of  the  will.  They  must  operate  to  give  him  an  estate- 
tail;  for  there  were  no  children  born  at  the  time,  to  take  an 
immediate  estate  by  purchase.  The  meaning  is  the  same,  as 
if  the  expression  had  been,  "  to  William  and  his  heirs,  that  is 
"  to  say,  his  children  or  his  issue?  The  words,  "  for  ever," 
make  no  difference,  for  William's  issue  might  last  forever. 

The  certificate  was  as  follows: 

"  Having  heard  counsel,  and  considered  this  case,  we  are 
"  of  opinion,  that  William  Stevens  took,  (under  the  above 
"  will  of  Christopher  Stevens,)  an  estate-tail  to  him  and  die 
"  heirs  of  his  body,  with  reversion  to  himself  in  fee,  by 
tf  descent 


12&  February  178Q. 


Mansfield. 

E.  Willes. 

W.  H.  ASHHURST. 

F.  BullebP-88].- 


[t  8S]  Vide  Hodges  v.  Middkton,  T.20  Geo.  3.  infra,  415. 
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A  captam  of  ma- 
rine*, who  hap- 
pens to  be  on 
board  a  man  of 
war  when  she 
takes  a  prize,  but 
does  not  belong 
to  her  comple- 
ment, shares  on- 
ly at  a  passenger 


Wemys 


ft? 


against 


Linzee  and  Another. 


rpHIS  was  an  action  for  money  had  and  received  to  the 
-*-  plaintiff's  use.  The  plaintiff  was  a  captain  of  marines, 
(with  the  rank  of  major,)  and  commanded  the  detachment  of 
marines  on  board  the  Europe,  Admiral  Montague's  ship,  at 
Newfoundland.  Hostilities  having  commenced  between 
France  and  this  country,  the  Admiral  sent  Commodore  Evans 
to  seize  the  two  French  settlements  of  Miquelon  and  St. 
Pierre,  and  some  marines  were  draughted  from  the  Europe, 
and  other  ships,  and  sent  on  board  the  Pallas,  under  the  com- 
mand of  the  plaintiff,  to  assist  in  the  expedition.  The  two 
islands  being  reduced,  Commodore  Evans  rejoined  the  Admi- 
ral at  St.  John's,  having  left  the  Surprize,  a  frigate  of  28 
guns,  commanded  by  captain  Linzee,  (brother  to  one  of  the 

defendants,) 


[f]  The  authority  of  this  case  was 
referred  to,  and  admitted  in  argument 
in  Ld.  Camden  v.  Home,  in  Error  4  T. 
R.  882.  and  by.  Lord  Kcnyon  in  Lum- 
ley  v.  Sutton,  8  T.  R.  224:  in  which 
the  case  of  a  captain  of  a  ship  on 


board,  but  under  an  arrest  (another 
Captain  being  put  on  board  to  take 
the  command)  was  distinguished  from 
the  present;  and  such  captain  under 
arrest,  was  held  to  be  entitled  as  actual 
captain. 


1780. 

WXMYS 

against 
Lixzee. 


IN  THE  TWENTIETH  YEAR  OF  GEORGE  in.  38$ 

defendants,)  to  finish  some  necessary  business,  and  also  the 
plaintiff,  with  part  of  the  marines  which  he  had  brought  with 
him  from  the  Europe  and  other  ships.     The  complement  of 
marines  belonging  to  the  Surprize  was  under  the  commaud  of 
a  lieutenant  Moriarty.    Captain  Linzee,  soon  after,  received 
orders  from  Admiral  Montague,  to  proceed,  as  soon  as  the 
business  for  which  he  was  left  was  accomplished,  to  St.  Johns, 
taking  die  plaintiff  and  the  marines  left  witfe  him  on  board, 
and  entering  them  on  a  supernumerary  list  for  victuals  only; 
and,  in  case  the  Admiral  should  have  sailed  for  England 
when  he  should  get  to  St.  Johns,  then  to  continue  the  plain* 
tiff  and  the  marines  on  his  supernumery  list  for  victuals  only, 
till  he  should  arrive  in  England.    The  Admiral  having  been 
ordered  home,  the  Surprize  followed,  having  the  lieutenant 
and  her  own  complement  of  marines  on  board,  and  also  the 
plaintiff  and  his  additional  marines.    On  the  May  to  England, 
she  took  a  French  merchantman,  called  Les  Deux  Freres, 
and  having,  brought  her  to  Spithead,  and  the  two  defend* 
ants  being  appointed  agents,  they  sold  the  ship,  made  out  a 
list,  according  to  the  established  regulation  for  the  distribution 
of  prize  money,  and  gave  notice  in  the  Gazette  for  the  pay* 
ment  of  such  part  of  the  produce  as  bad  comtf  to  their  hands. 
At  the  beginning  of  a  war,  it  is  usual  to  pass  an  act  of  par* 
iiament,  authorizing  the  King  to  order  the  distribution  of  the 
value  of  prizes  to  the  officers,  seamen,  marines,  and  soldiers,    ' 
on  board  the  ship  or  ships  by  which  die  prize  was  taken,  iu 
Mich  proportions,  and  after  such  manner,  as  he  should,  by 
proclamation,  order  and  direct.     Such  an  act  had  passed  on 
the  present  rupture  with  France  (i),  and  a  proclamation  was 
issued,  in  the  usual  form,  dividing  the  persons  entitled  to  share 
in  prizes  into  five  classes,  and  fixing  a  certain  proportion  for 
each  class.    The  descriptions  of  the  second  and  fifth  classes 
are  as  follows:— Second  class — u  The  captain  of  marines 
u  and  land  forces,  sea  lieutenants,  and  master  ou  board." — 
They  are  to  have  one  eighth  divided  amongst  them.— -  Fifth 
class—"  The  trumpeter,  quarter  gunners,  carpenters,  crew, 
"  steward's  cook,  armourer,  steward's  mates,  cook's  mate, 
u  gunsmith,   swabber,  ordinary  seamen,  and  marines,  and 
"  other  soldiers,  and  all  other  persons  doing  duty  and  assist- 
"  ing  on  board" — This  class  is  to  have  two  eighths  divided 
amongst  them. — Upon  the  advertisement  in  the  Gazette,  the      C  32^  1 
plaintiff  came  and  claimed  a  share,  when  the  defendants,  of- 
fered him  the  proportion  of  persons  in  thejifth  class.     He  in- 
sisted he  was  entitled  to  be  ranked  in  the  second,  as  a  captain 
of  marines  on  board  at  the  time  of  the  capture,  and  to  be  paid 
accordingly.    This  being  refused,  he  brought  the  present  ac- 
tion, 


(i)  l9Gco.3.c67* 


326  CASES  IN  HILARY  TERM 

1780.      tion>  which  came  on  to  be  tried  before  Lord  Mansfield, at 
v^^a^       Guildhall,  at  the  Sittings  after  last  term  ( k). 
Wem  ys  The  question  turned  very  much  on  the  nature  of  the  marine 

against  service.  Every  passenger  who  is  accidentally  on  board  a 
Linzez.  King's  ship  during  an  engagement  dees  duty,  and  is  therefore 
entitled  to  share  in  the  fifth  class,  but  it  was  said,  on  the  part 
of  the  plaintiff,  that  being  an  officer  of  superior  rank  to  the 
lieutenant  of  marines  who  belonged  to  the  Surprize,  he 
superseded  him  of  course,  when  he  came  on  board,  and  was 
therefore,  at  the  time  of  die  capture,  to  be  considered  as  com- 
manding the  marines. 

Several  officers  in  the  marines  were  called  to  establish  this 
position,  but  their  evidence  went  rather  to  matter  of  opinion, 
than  to  instances,  or  facts ;  and  it  was  suggested,  on  the  part 
of  the  defendants,  (and,  in  the  further  progress  of  the  cause, 
appeared  to  be  true,)  that,  by  the  present  regulations  of  the 
navy,  no  officer  of  marines,  above  a  lieutenant  and  his  party, 
can  be  allotted  to  any  ship  under  50  guns.  It  appeared,  that 
the  complement  of  marines  belonging  to  any  ship  is  not  fixed 
and  appropriated  to  that  ship  in  the  same  manner  that  theses 
officers  and  mariners  are,  but  that  they  are  frequently  shifted 
and  removed,  in  a  sort  of  rotation,  as  land  troops  from  differ- 
ent barracks  and  quarters. 

For  the  defendants,  the  manner  in  which  the  plaintiff  was 
entered  on  the  books  was  relied  on,  as  well  as  the  above  re- 
gulation against  any  higher  officer  of  marines  than  a  lieutenant, 
serving  on  board  such  ships  as  the  Surprize.  Several  officers 
of  very  high  rank  in  the  navy  were  examined,  (among  others 
Admirals  Montague,  Harrington,  Evans,  and  Campbell,) 
but  who  also  spoke  chiefly  to  their  opinion,  whicrT  was  clear 
against,  the  claim  of  the  plaintiff,  and  that  a  superior  officer 
of  # marines,  coming  on  board  by  accident,  does  not  command 
the  complement  belonging  to  the  ship. 

What  was  of  most  weight  was  the  case  of  the  sea  officers 
belonging  to  the  Gloucester,  upon  Lord  Anson's  expedition, 
which  was  shortly  this :  Lord  Anson,  on  his  return  home, 
having  the  Centurion  and  Gloucester  with  him,  found  it  ad- 
[  327  ]  Ypeable  to  sink  the  Gloucester,  taking  her  crew  and  officers 
on  board  the  Centurion.  The  pien  were  incorporated  with 
those  of  that  ship,  but  she  having  her  full  number  of  officers, 
the  officers  of  the  Gloucester  were ,  entered  on  a  supernume- 
rary list.  They  continued  in  this  manner  on  board  during 
the  rest  of  the  voyage,  and,  when  the  Acapu/ca  ship  was 
taken,  they  took  a  part  in  the  engagement,  (as  indeed  they 
had  done  all  along  in  the  business  of  the  ship,)  according  to 
their  respective  ranks.  When  the  prize-money  came  to  be  dis- 
tributed, tjiey  claimed  to  share  with  the  officers  belonging  to 

the 

(k)  Wednesday,  22d  Dec.  1769* 
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the  Centurion,  each  according  to  his  respective  rank.  This  1780. 
produced  a  suit  in  the  Admiralty,  which,  in  the  first  instance,  w*v^*J 
was  decided  in  their  favour;  but,  upon  an  appeal,  (in  which  Wemys 
Lord  Mansfield  was  counsel,)  the  sentence  was  reversed,  against 
and  it  was  determined,  that  they  were  only  entitled  to  share  in  Llnzxe. 
the  fifth  class.  (The  regulation  for  distribution  being  the 
same  then  as  now.) 

Lord  Mansfield,  in  summing  up  to  the  jury,  observed, 
that,  if  it  had  not  been  agreed  to  try  the  question  by  this  ac- 
tion, there  might  be  a  difficulty  for  want  of  proper  parties. — 
(The  Solicitor  General,  though  nominally  for  the  agents, 
said  he  was  not  counsel  for  them,  but  for  the  lieutenants 
of  the  Surprize). — His  Lordship  said,  the  question  was  of  a 
delicate  nature,  as  the  discipline  on  board  his  Majesty's  ships 
was  necessarily  involved  in  it.     In  the  case  of  the  officers  of 
the  Gloucester,  he  said,  the  determination  had  been,  that  the 
words  "  on  board"  in  the  description  of  the  second  class, 
meant  belonging  to  the  ship,  and  that  being  corporally  on 
board  was  not  sufficient.     He  had  always  thought  that  case 
was  a  very  hard  one,  but  it  was  solemnly  decided.     Opinions 
were  not  evidence,  and  as  to  facts,  the  proof  was  extremely 
loose  on  both  sides.     It  was  a  material  circumstance  for  the 
plaintiff,  that  marines  are  not,  like  seamen,  fixed  to  the  parti* 
cularship;  but  the  argument  from  thence,  was  in  a  great 
measure  answered  by  what  had  further  been  sworn,  viz.  that 
only  the  complement  sent  by  the  Admiralty  are  entered  as  be- 
longing to  the  ship,  that  no  body  can  add  to  that  complement, 
so  that  other  marine  officers,  or  men,  if  they  come  on  board, 
are  only  entered  for  victuals  as  passengers.     It  did  not  appear 
that  the  plaintiff  was  under  any  orders  to  continue  on  board 
the  Surprize,  or  that  he  might  not  have  quitted  her  at  plea- 
sure, if  he  had  found  it  more  convenient  to  return  to  England 
in  any  other  vessel.     His  Lordship  seemed  of  opinion  with  the       [  328  ] 
defendants ;  but  the  jury,  after  going  out  for  some  time,  found 
a  verdict  for  the  plaintiff. 

On  Tuesday  the  27th  of  January,  the  Solicitor  General 
obtained  a  rule  to  shew  cause,  why  there  should  not  be  a  new 
trial,  which  was  granted,  upon  his  undertaking  to  produce  an 
affidavit  of  Lord  Amherst  to  shew  that  he  and  his  brother, 
being  on  board  a  King's  ship,  (the  Dublin,)  on  their  wag 
from  England  to  America  in  the  last  war,  a  prize  was  taken, 
in  which  they  only  shared  in  the  fifth  class.  An  affidavit 
to  that  purpose  was  accordingly  produced,  and  another, 
stating  the  order  of  the  Admiralty,  (above  referred  to,) 
that  no  captain  of  marines  shall  serve  on  board  any  ship  under 
50  guns. 

This  day,  Lord  Mansfield  reported  the  evidence,  to 
the  effect  above  stated,  and  cause  was  shewn  against  the  new 
trial. 
Vol.  I.  2  A  Dunning, 
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Dunning,  and  Erskine,  for  the  plaintiff. — The  SolkUor 
General,  Davenport,  and  Taylor,  for  the  defendants. 

For  the  plaintiff,  it  was  said,  that  Lord  Amherst's  affidavit 
only  proved  that  he  and  General  Amherst,  had  not  thought 
it  an  object  to  insist  upon  sharing  in  a  higher  class,  and  the 
order  of  Admiralty  could  not  affect  the  case  of  a  captain  who 
happened,  in  fact,  to  be  on  board,  a  smaller  vessel.  That 
the  case  of  the  Gloucester  did  not  apply,  for  that  a  sea  offi- 
cer's existence,  as  such,  depends  on  the  ship,  to  which  he  be- 
longs, and  if  she  is  sunk  or  otherwise  lost,  his  rank  ceases 
.intirely,  till  he  receives  a  new  appointment.  That,  if  the 
doctrine  contended  for  by  the  defendants  were  to  prevail,  an 
officer  of  marines  could  never  receive  any  prize  money,  unless 
he  happened  to  be  on  board  his  own  ship,  and  the  marines, 
being  under  die  command  of  the  Admiral,  it  would  be  in  his 
power,  by  shifting  the  captains,  to  prevent  them  from  ever  re- 
ceiving a  share  in  any  prizes. 

Lord  Mansfield  said,  the  question  was  of  considerable 

Iutblic  consequence,  and  that  farther  enquiry  might  throw 
ight  upon  it,  He,  therefore,  thought  it  should  be  sent  back 
to  a  jury,  without  the  prejudice  of  any  opinion. 

The  rule  made  absolute[l]. 


[1]  The  new  trial  came  on  at  Guild- 
hall, before  Lord  Mansfield,  on  Monday 
the  29th  of  May,  and  the  defendants 
having  given  evidence  of  instances  in 
which  officers,  under  the  same  circum- 
stances with  the  plaintiff,  had  only 


shared  in  the  fifth  class,  and  having 
proved  that  he  had  not  in  fact  acted  as 
commanding  the  marines  on  board  the 
Surprize,  a  verdict  was  found  for  the 
defendants  [t  89]. 


[t  89]  Vide  Mackenzie  v.  Mayler,  B.  R.  M.  25  Geo.  3. 


[329  ] 

Wednesday, 
9th  Feb. 

In  an  action  of 
•ovenant  by  the 
husband  of  te- 
nant in  fee,  he 
must  declare  on 
asefcinm/Ve  in 
hmueif,  and  fas 
z?(fe,  in  right  of 
hn  wife.     If  he 
state  that  he  is 
seised  in  his  de- 
mesne as  of  free- 
hold in  tight  of 
his  wife,  \lv\\l  be 
bad  on  a  special 
demurrer. 


Polyblank  againjl  Hawkins. 

nPHIS  was  an  action  of  covenant,  against  the  assignee  of 
~  a  lease,  by  the  husband  of  the  heir  at  law  of  the  ori- 
ginal lessor.  The  declaration,  In  stating  the  plaintiff's  tide, 
set  forth,  That  one  William  Strobridge  was  seised  in  his  de- 
mesne as  of  fee,  and  being  so  seised,  granted  the  lease  on 
which  the  action  was  brought.  That  he  afterwards  became 
seised  of  the  reversion  in  his  demesne  as  of  fee,  and  upon 
his  death,  the  said  reversion  descended  and  came  to  Joanna 
then  and  still  the  wife  of  the  plaintiff,  as  grand-daughter  and 

heiress 
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heiress  at  law  of  the  said  William;  whereupon  the  plaintiff       1780. 
became,  and  from  thence  till  the  expiration  of  the  term  was,        %^-yr+j 
seised  of  the  said  reversion  in  his  demesne  as  of  freehold  in       Poly- 
right  of  the  said  Joanna  his  wife. — To  this  declaration,  the       blank; 
defendant  demurred,    and  assigned  for  cause  of  demurrer,       against 
"  that  it  is  stated  in  the  said  declaration,  that  the  said  plaintiff    Hawkins. 
"  was  seised  of  the  reversion  of  the  said  demised  premises 
u  in  his  demesne  as  of  freehold  in  right  of  Joanna  his  wife ; 
"  whereas  it  ought  to  have  been  alleged,  that  the  plaintiff 
"  and  Joanna  his  wife,  in  right  of  the  said  Joanna,  were 
11  seised  in  their  demesne  as  of  fee,  of  and  in  the  said  de- 
11  mised  premises " 

Lawrence,  in  support  of  the  demurrer,  contended  that  the 
declaration  must  set  forth  some  certain,  determinate  estate, 
which  was  not  done  in  this  case,  for  "freehold"  would  apply 
.  either  to  an  estate  in  fee,  in  tail,  or  for  life,  and  it  would  be 
impossible  here  for  the  defendant  to  traverse  the  plaintiff's 
title;  Sanders  v.  Hussey  (I).  The  very  estate  which  the 
party  has,  and  by  virtue  of  which  he  entitles  himself  to  the 
action,  ought  to  be  stated.  Here  the  allegation  implies  a  sole 
seisin,  but  when  an  estate  in  fee  comes  to  a  feme-covert,  the 
interest  of  the  husband  and  wife  is  a  seisin  in  fee  in  both,  in 
right  of  the  wife.  So  it  is  stated  in  the  declaration  in  Took  v. 
Glascock  (m)  [f];  and  that  it  is  necessary  so  to  state  it,  was 
directly  determined  in  Catlin  v.  Milner  (n). 

Wood,  for  the  plaintiff,  admitted,  that  the  usual  form  of 
declaring  was  in  the  manner  contended  for,  but  said,  such  par- 
ticularity was  only  necesssary,  where,  in  order  to  support  the  [  330  ] 
action,  the  whole  estate  must  appear.  Here  an  estate  for  life 
in  the  reversion  would  entitle  the  plaintiff  to  the  action,  and 
the  word  "freehold"  implied  that  he  was  a  tenant  for  life. 
That  part  of  the  declaration  which  was  objected  to,  could  not 
be  traversed ;  it  was  mere  legal  inference.  The  facts  traver- 
sable were  the  seisin  of  the  wife's  ancestor,  and  the  descent 
to  her ;  and  that  was  all  that  was  necessary  to  be  stated ;  the 
rest  was  surplusage.  In  the  case  of  Catlin  v.  Milner,  the 
husband,  in  a  plea  in  bar,  had  merely  stated,  that  he  was  seised 
in  fee  in  right  of  his  wife.  That  certainly  was  not  true,  and 
nothing  farther  appeared  on  the  plea;  so  that  it  was  a  sub- 
stantive 


(1)  C.   JB.  T.  8  Will.  3.  Carth.  9- 

(n)  C.  B.  f. 

ZLutw.  15231. 

1421.  1425. 

(m)  B.  R.  E.  21  Car.  2.  1  Saund. 

250.  253. 

7  Will.  3.  2  Lutw. 


[f]  See  note  4  to  p.  253.  in  Mr.  Serjeant  Williams' edition. 
2  A  2  ' 
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-1 7 80.       stantive  allegation  on  which  issue  might  have  been  taken;  but 
v^v^z       here  enough  appeared,  taking  the  whole  of  the  facts  stated 
Folt-       together,  to  shew  exactly  die  title  of  the  plaintiff.    The  case 
blank        of  Took  v.  Glascock  was  merely  the  precedent  of  a  declara- 
against       tion,  this  point  was  no  part  of  the  case  brought  before  the 
Hawkins,     court ;  and  the  case  of  Sanders  v.  Hussey  was  not  like  the 
present,  for,  there,  the  declaration  merely  said,  that  the  plain- 
tiff was  seised,  without  any  additional  words. 
Lord  Mansfield  absent. 

Willes,  Justice, — This  is  a  good  objection  in  point  of 
form,  upon  a  special  demurrer. 

Buller,  Justice, — It  is  admitted,  that  it  is  the  established 
practice  to  state  the  exact  title,  and  it  is  a  fault  in  form  to 
have  departed  from  it. 

The  court  were  going  to  give  judgment  for  the  defendant, 
but  Wood  moved  for  leave  to  amend,  which  was  granted,  on 
payment  of  costs. 


Wednesday, 
9th  Fab. 

Bail  to  the  action 
are  not  liable  be- 
yond the  sum 
sworn  to,  and 
thecotU[Fl]. 


Jackson  against  Hassell. 

nnHE  defendant's  bail  to  the  action  obtained  a  rule  to  shew 
•*■  cause,  why  the  proceedings  against  them  upon  their  recog- 
nizance, should  not  be  stayed,  on  payment  of  the  debt  sworn 
to,  and  the  costs. 

Cause  was  now  shewn,  and  it  was  insisted,  that  the  bail  ar* 
liable  for  the  sum  recovered  by  the  verdict,  though  exceeding 
that  for  which  the  defendant  was  held  to  bail;  but  the  court 
said,  that  the  contrary  was  the  settled  practice. 

Lord  Mansfield  absent. 

Baldwin  in  support  of  the  rule, — Bolton,  Serjeant,  lor 
the  plaintiff. 

Th^ule  made  absolute  [<&]. 


[<&>]  S.  P.  PeterBnw.  Sampson,  B. 
R.  M .  25  Geo.  3.  Sheddon  v.  Carries, 
B.  R.  E.  29  Geo.  3.    But  bail  to  the 


sheriff  arc  liable,  to  the  extent  of  the 
penalty  in  the  bail-bond,  to  satisfy  the 
full  debt  and  costs  [f  2];  aithough,by 


[p  l]  S.  P.  Clark  v.  Bradshaw,  1 
East  90;  in  which  precisely  the  same 
rule  was  granted,  on  the  authority  of 
this  case,  and  others*  there  mentioned. 
s  The  practice  in  the  Common  Pleas 
is  otherwise.  There  each  of  the  bail  is 
liable  to  the  extent  of  double  the  sum, 
whether  fixed  by  a  judge's  order,  or  by 
affidavit.  Dahlv.  Johnson,  1  B.$F.2Q5. 


[f2]  S.P.  Stevenson  v.  Cameron^ 
T.  R.  28 ;  in  which  this  case  was  cited, 
and  the  court  refused  to  permit  a  de- 
fendant, who  had  been  irregularly  dis- 
charged by  the  sheriff,  to  file  common 
bail  on  payment  of  the  sum  sworn  toi 
the  same  being  less  than  the  sum  really 
due. 


J 
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12  Geo.  1.  r.  2&  the  sheriff  cannot  for   not  bringing  in  the  .  1780. 

take  the  bond  in  a  penalty  of  more  body,   is     liable   to   the     ^^^J 

than  double  the  sum  sworn  to.  Mitchell  whole    debt    and    costs.     ^^^^ 

v.  Gibbons,  C.  B.  M.  29  Geo.  3.H.  Bl.  Fowlis  v.  Mackintosh,   C.  B.   E.  29 

76.    So  the  sheriff  on  an  attachment  Geo.  3.  H.  BL  233  [f  3]. 


The  King  against  the  Inhabitants  of      p[  33i  ] 
North  Shields.  Fe£*y',lth 

T)  Y  an  order  of  a  justice  of  peace,  the  parish  officers  of  No  appeal  lie* 
13  the  township  of  North  Shield*  were  directed  to  pay  to  2^f3Jey2?afof 
Ann  Irwin  of  that  township,  the  wife  of  Thomas  Irwin,  a  pauper,  it  is  not 
Diariner,  and  then  a  prisoner  in  France,  the  sum  of  two  shil-  £^  ^h0*er.% 
lings  and  sixpence  weekly,  until  such  time  as  they  should  be  pUes  to  the  p£~ 
otherwise  ordered,  for  the  support  of  her  three  children  by  JJj£  Jy^^i? 
her  said  husband;  one  aged  six  years,  one  three,  and  one  drenbutno*  for 
fourteen  months.    The  parish  officers  appealed  to  the  quarter  {j|£Jf,f» i,e?" 
sessions,  where  the  order  was  confirmed,  and  a  special  case  stated  lief,  aitho^hba 
to  the  following  effect:    "  There  was  at  the  time  of  making  «**sestogointo 
u  the  order,  within  the  township,  a  poor-house,  established  ac-       workhouie* 
"  cording  to  the  statute  of  9  Geo.  1.  c.  7.  into  which  the  parish 
"  officers  were  willing  to  receive  the  pauper,  with  her  three 
"  children,  and  offered  so  to  do ;  but  she  refused  to  go  with  her 
"  said  three  children,  who  were  of  the,  ages  mentioned  in  the 
"  order.     She  had  another  child  of  eight  years  of  age,  for 
"  whom  she  did  not  seek  relief;  neither  did  she  seek  relief  for 
"  herself,  nor  was  any  order  for  her.     Her  husband  was  a 
"  mariner  and  prisoner  in  France,  (as  statedjn  the  order,)  and 
"  the  pauper  unable  to  provide  for  her  said  three  children/' 
— The  case  concluded,    "  That  these  children  being  nurse- 
"  children,  the  opinion  of  the  court  was,  that  they  ought  not 
u  to  be  separated  from  their  mother,  and  that  the  mother, 
"  not  seeking  relief  herself,  was  not  compellable  to  go  into 
"  the  workhouse." 

Upon  a  certiorari,  and  a  rule  to  shew  cause  why  both  orders 
should  not  be  quashed,  the  case  came  on  to  be  argued,  on 
Wednesday  the  9th  of  February. 

Lee,  and  Scott,  in  support  of  the  rule. — They  argued,  that 
the  intention  of  die  statute  of  9  Geo.  1 .  c.  7.  §  4.  was  to  se- 
cure to  parishes  a  benefit  from  the  labour  of  persons  asking 
relief.     If  parents  receive  assistance  for  the  maintenance  of 

their 


[f  3]  S.  P.  Hippel  v.  King,  7  T.  R.  370. 
2  A  3 


The  Kino 

against 
North 
Shields. 
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their  children,  that  is,  in  truth,  a  relief  to  them.    The  case, 
therefore,  states  improperly,  that  the  wife  had  not  asked  re- 
lief for  herself;  she  did  virtually,  by  asking  it  for  her  chil- 
dren, whom  she,  if  able,  was  bound  to  maintain.    They  relied 
on  the  case  of  Rex  v.  ^Carlisle  (a),  as  in  point.     That  was 
an  indictment  against  parish-officers  for  disobeying  an  order  of 
the  quarter  sessions,  directing  the  payment  of  one  shilling  per 
week  towards  the  mainenance  of  a  pauper  and  her  two  bas- 
tard children.    The  trial  came  on  at  the  assizes,  but  the  point 
being  saved,  all  the  judges  held,  that  the  order  was  void  under 
the  4th  section  of  the  statute,  which  says,  "  That  if  any  poor 
"  person  shall  refuse  tQ  be  lodged,  kept,  or  maintained,  in 
"  any  work-house  erected  according  to  the  provisions  of  the 
"  act,  such  person  shall  be  put  out  of  the  book  or  books 
u  where  the  names  of  the  persons  who  ought  to  receive  col- 
"  lection  in  the  parish  are  to  be  registered,  and  shall  not  be 
"  entitled  to  ask  or  receive  collection  or  relief   from  the 
"  church-wardens  or  overseers  of  the  poor  of  the  parish  [f]." 

Dunning,  on  the  other  side,  contended,  that,  as  the  mother 
had  not  asked  relief  for  herself,  and  the  order  was  only  for 
the  support  of  her  children,  the  case  was  not  within  the 
clause  of  the  statute  relied  on  by  the  counsel  on  the  other 
side.  As  to  the  children,  she  was  willing  to  let  them  go  into 
the  work-house,  and,  though  nurse-children  cannot  be  sepa- 
rated by  any  compulsory  order  from  their  mother,  she  may, 
by  her  consent,  permit  the  separation,  if  she  thinks  it  for  their 
advantage.  In  the  case  of  Rex  v.  Carlisle,  the  relief  asked* 
and  granted  by  the  order,  was  partly  personal,  and  therefore  it 
was  distinguishable  from  this  case,  and  within  the  statute. 

Lord  Mansfield  was  not  present  during  the  first  part  of 
the  argument. 

Willes,  Justice,  said  this  was  a  humane  order,  and  be 
wished  to  support  it.  He  did  not  think  the  words  of  the  act 
in  die  way,  and  inclined  to  adopt  the  distinction  made  at  the 
bar  between  this  case  and  Rex  v.  Carlisle.  4 

Ash  hurst,  Justice,  thought  the  act  extended  to  the  pre- 
sent case ;  That  maintenance  for  the  children  was  relief  to  die 
mother.  There  might  be  great  inconvenience  if  the  court 
were  to  adopt  the  other  construction.  One  object  of  the  sta- 
tute was  to  encourage  industry,  by  holding  out  the  disgrace  of 

going 


(a)  M.J  Geo.  3.  3  Burn's  Justice,  13th  edition,  p.  537- 


[r]  But  now  by  36  Geo.  3.  c.  23. 
Overseers  may  give  relief  to  paupers 
at  their  homes,  or  magistrates  may  or- 


c)er  it,  notwithstanding  there  is  a  work- 
house in  the  parish  erected  according 
to  9  Geo.  U 
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going  into  a  work-house,  and  if  parents  could  obtain  a  main- 
tenance for  their  children  without  being  compellable  to  go  to 
the  work-house,  idleness  would  be  thereby  promoted  among 
artificers  and  manufacturers. 

Buller,  Justice,  on  the  contrary,  thought  the  distinction 
between  this  case  and  Rex  v.  Carlisle  clear.  The  act  was 
meant  in  ease  of  parishes,  but  the  effect  would  be  quite  the 
reverse  if,  when  one  of  a  numerous  family  wants  relief,  die 
whole  must  go  to  the  parish  work-house.  On  the  other  hand, 
the  parish  was  not  entitled  to  the  labour  of  a  whole  family, 
because  one  of  them  might  want  relief. 

Hie  case  stood  over  Si  this  day,  Willes,  Jttff ice,  express- 
ing a  wish  that  it  might  be  compromised. 
He  now  delivered  the  judgment  of  the  court. 
Willes,  Justice, — We  think  it  unnecessary  to  give  an 
opinion  on  the  question  which  has  been  argued  in  this  case  [#>], 
because  I,  and  my  two  brothers,  are  satisfied  that  no  appeal 
lies  from  an  order  of  maintenance.    The  statute  of  3  Will.  $ 
Mar.  c.  11.  §  11.   gives  a  concurrent  jurisdiction,  in    the 
making  orders  for  the  relief  of  the  poor,  to  the  justices  in  or 
out  of  sessions  [1],  and  does  not  authorise  an  appeal.    The 
act  of  9  Geo.  1.  c.  7.  made  no  alteration  in  this  respect. 
The  reason  for  not  giving  an  appeal  is,  that  the  pauper  might 
starve  while  the  cause  was  in  suspence.     We  have  spoken  to 
several  gentlemen  very  conversant  with  sessions  law,  and  none 
of  them  ever  heard  of  such  an  appeal  pQ. 

The  order  of  the  sessions  quashed[S],  and  the  original  order 
confirmed. 
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[<J>]  But  in  Rex  v.  Haigh,  E.  30. 
Geo.  3.  it  has  been  determined,  that  a 
parent  is  entitled  to  relief  for  his  child, 
without  being  obliged  to  go  into  the 
work-house.  3  Term  Rep.  §37. 

[l]  Vhe  words  of  the  statute  are, 
"  By  authority  of  one  justice  residing 
"  within  the  parish,  or  (if  none  be  there 
"  dwelling),  in  the  parts  next  adjoin- 
u  ing,  or  by  order  of  the  justices  in 
u  sessions'3  This,  it  should  seem,  mifct 
mean  by  order  of  the  court  of  quarter 
sessions,  not  of  justices,  as  individuals, 
when  they  happen  to  meet  at  the 
quarter  sessions.    Qu.  therefore,  con- 


cerning the  case  of  Rex  v.  Winship  fy 
Grumvell.  M.  11  Geo.  3.  5  Burr. 
1677.  where  the  court  is  stated  to  have 
held,  that  the  sessions  could  not  make 
an  original  order  of  maintenance. 

[2]  VideIUx^.1Voodsterton,M.6. 
Geo.  2.  There  was,  in  that  case,  an 
appeal  from  an  order  of  two  justices 
for  relief,  and  the  case  coming  before 
the  court  of  B.  R.  the  appellate  juris- 
diction of  the  sessions  does  not  seem  to 
have  been  disputed.  The  book  indeed 
where  it  is  reported  is  not  of  much 
authority.  2  Barnardiston  207.  247. 

[3]  Because  they  had  no  jurisdiction. 
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Saturday, 
12th  Feb. 


The  King  against  the  Inhabitants  of 
Birmingham. 


A  hiring  for  * 
year  to  work  by 
the  piece,  with 
an  implied  li- 
berty, from  the 
usage  of  the 
place,  to  be  ab- 
sent when  the 
servant  pleases, 
but  not  to  work 
for  any  other 
'master,  gains  a 
settlement, 
though  he  may 
have  absented 
himself  at  dif- 
ferent times  in 
the  course  of 
the  year. 
•[  334,  ] 


THIS  was  a  special  case,  upon  an  order  of  removal,  which 
set  forth [1]; 
That  Thomas  Baker f  the  husband  of  one  of  the  paupers, 
on  the   17th  of  October,  being  unmarried,  and  having  no 
child,  was  hired  *  in  the  parish  of  Birmingham,  by  John 
Jennings,  a  wood-screw  maker,  resident  in  mat  parish  for  a 
year,  good  earn  good  Aire,  to  work  for  him,  and  no  other 
master,  to  make  screws  at  so  much  a  gross ;  and  this  was  all 
that  passed  upon  the  hiring.    That  persons  are  often  hired  at 
Birmingham  under  the  terms  "  good  earn  good  hire,"  the 
the  meaning  of  which  is,  that  their  pay  is  to  depend  upon 
their  work.     Baker  had  no  wages.     He  was  to  have  what  he 
got.     If  he  got  nothing,  he  was  to  have  nothing.     His  master 
had  no  business  but  that  of  a  screw-maker.     He  was  to  work 
in  .his  master's  shop,  and  do  no  other  work.     He  served  a 
year  under  the  hiring,  and,  during  the  year,  sometimes  lodged 
with  his  master,  sometimes  in  another  house  in  the  parish, 
and  when  he  lodged  with  his  master,  he  paid  him  for  his  diet 
and  lodging.  He  sometimes  absented  himself  to  drink  or  play, 
for  a  week  or  fortnight,  and  never  asked  his  master's  leave  for 
such  absence.     His  master,  on  his  return,  was  angry,  and 
checked  him,  but  always  received  him  again.     During  such 
absence,  he  never  worked  for  his  master,  nor  did  he,  nor 
could  he,  for  any  other  person.     He  took  the  same  liberty  of 
absenting  himself,  as  other  persons  in  the  same  way.     The 
master  had  often   found  fault  with  him,  and  asked  him  io 
work,  which  he  had  refused  to  do,  saying,  u  I  won't  w4rk  un- 
"  less  you  will  advance  me  money,"  to  which  the  master  said, 
it  would  be  worse  for  him.  Masters  do  usually  advance  money 
to  persons  hired  under  those  terms.     Baker  had  said  to  his 
master,  that  he  could  not  compel  him  to  work,  and  the  mas- 
ter, in  his  absence,  had  said,  that  he  thought  he  had  no  right 
to  compel  him.     It  is  generally  understood  at  Birmingham, 
that  persons  hired  to  work  in  shops,  under  the  above  terms, 
may  occasionally  absent  themselves,  but  cannot  work  for  any 
other  master.     Whether  the  master  could  or  could  not  pre- 
vent Baker  from  absenting  himself,  or  compel  him  to  work, 

did 


[l]  The  case  had  come  on  before  in 
T*  19  Geo.  3.  but  having  fouiu}  evi- 


dence, instead  of  facts,  it  was  sent  back 
to  be  restated. 
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did  not  appear  from  any  facts,  but  those  above  stated.  He 
was  hired  again  under  the  same  terms,  and  perfected  his  ser- 
vice in  the  same  way. 

The  court  of  quarter  sessions,  ("for  Shropshire,)  confirmed 
the  order  of  justices  removing  Baker's  widow  and  child  to 
Birmingham. 

On  Wednesday,  the  9th  of  February,  the  Solicitor  Gene* 
ral  and  Plumer  shewed  cause. — They  insisted  that  a  com- 
plete hiring  for  a  year  was  stated.  The  absences  in  the  mid* 
die  of  the  service  were  cured  by  the  master's  taking  the  servant 
hack,  so  that  the  only  question  was  on  the  contract,  which 
was  to  be  construed  by  what  passed  when  it  was  made.  Pay- 
ment by  the  piece  had  ah*  ays  been  held  as  good,  for  the  pur* 
pose  of  a  Settlement,  as  yearly  wages  [f  1].  The  circum- 
stances set  forth  in  the  case,  (a  great  deal  of  which  was  evi- 
dence, and  ought  not  to  have  been  stated),  only  explained  the 
nature  of  the  service,  but  did  not  affect  the  terms  of  the  hir- 
ing. The  apprehension  of  the  parties  was  of  no  consequence, 
as  was  determined  in  Rex  v.  Kings  Norton  (a).  In  jRex  v. 
Macclesfield  (b),  and  Rex  v.  Buekland  Denham  (c),  which 
might  perhaps  be  cited  on  the  other  side,  there  was  an  excep- 
tion in  making  the  contract,  as  to  certain  days  or  hours  in  the 
day  when  the  servant  was  to  be  at  liberty  ;  in  the  first,  it  was 
particularly  "  stipulated,  that  the  said  service  was  to  be  only 
"  eleven  hours  in  the  six  working  days;  and  all  the  rest  of  the 
"  time,  as  well  as  on  Sundays,  the  pauper  was  to  be  at  his 
"  liberty,  and  his  own  master  ;"  in  the  other,  the  pauper  was 
hired,  "  to  work  shearman's  hours  only/'  In  Rex  v.  St. 
Agnes  (d),  the  court  distinguished  between  an  exception 
which  is  part  of  the  contract,  and  one  arising  from  the  custom 
of  the  country  [f  2]. 

Dunning 


S$4 


1780. 


The  Kino 

against 
Birming- 
ham. 


[  335  ] 


(a)  T.  13  4- 14  Geo.  2.  Burr.  Settl. 
Ca*es,Wo.  52. 

(b)  E.  31  Geo.  2.  Ibid.  No.  146. 


(c)  H.  12  Geo.  3.  Ibid.  No.  218. 

( d)  T.  10  Geo.  3.  Ibid.  No.  209- 


[p  l]  Nor  does  the  nature  of  the 
work  to  be  performed  by  the  servant 
i  make  any  difference ;  even  where  part 
of  the  object  of  the  servant  is  to  learn 
the  business.  R.  v.  Eccleston,  2  East. 
298. 

[p2]  The  same  distinction  was 
adopted  in  R.  v.  North  Nib  ley,  5  T. 
R.  21.;  in  which  it  was  held  that  a 
hiring  for  five  years,  as  a  colt-shear- 
man, to  work  twelve  hours  each  day, 


was  insufficient  for  the  purpose  of 
giving  a  settlement. — Also  in  R.  v, 
Sutton,  1  East.  656.  where  service 
under  a  weekly  hiring,  without  any 
particular  stipulation  with  respect  to 
Sunday,  was  held  a  sufficient  service 
for  the  whole  week,  so  as  to  give  a  set- 
tlement when  coupled  with  hiring  for 
a  year  and  service  under  it.  See  £• 
v.  IVinchcomb,  infra.  391* 
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Dunning  and  Leicester,  in  support  of  die  rule,  argued,  • 
that  when  local  terms  are  used,  they  must  be  construed  ac- 
cording to  the  sense  affixed  to  them  by  the  understanding  of 
the  place.  The  court  of  sessions  therefore  had  done  right  in 
stating  the  meaning  in  which  the  terms  used  in  this  case  are 
understood  in  the  country,  and  the  question  would  be,  Whe- 
ther, if  instead  of  the  words,  the  interpretation  stated  had  been 
used  in  making  the  contract,  that  would  have  been  a  sufficient 
hiring  ?  The  contract,  according  to  the  explanation  set  forth 
in  the  case,  was  this,  "  I  hire  you  for  a  year,  but  you  may 
u  absent  yourself  when  you  please."  This  therefore  was  an 
exception  in  the  contract  itself,  not  of  any  particular  time,  but 
of  all  times,  at  the  option  of  the  servant.  If  the  bargain  had 
been  to  work  at  such  hours  as  screw-makers  usually  work,  the 
case  would  not  have  been  near  so  strong,  and  yet  it  would 
then  have  been  exactly  like  that  of  iter  v.  Buckland  Denham. 
In  Rex  v.  Kings  Norton,  only  the  apprehension  of  the  ser- 
vant was  stated.  Here  it  was  the  general  meaning  of  the 
whole  country  in  the  use  of  the  particular  words  by  which  this 
£  336  ]  hiring  was  expressed.  To  make  a  hiring  for  a  year,  the  mas- 
ter should  have  it  in  Ins  power  to  require  the  service  of  the 
person  hired  at  all  times.  This  was  rather  an  agreement  not 
'  to  work  with  others,  than  to  work  with  the  master.  It  was 
like  a  contract  not  to  marry  any  other  person,  which  is  void. 
On  such  a  contract  as  the  present,  the  master  could  not  have 
maintained  an  action  for  the  servant's  absence,  nor  could  a 
magistrate  have  compelled  him  to  serve. 

Lord  Mansfield  absent. 

Willes,  Justice,  said,  there  was  some  nicety  in  the  case, 
and  therefore  the  court  would  take  time  to  consider  of  it. 

This  day,  being  the  last  day  of  the  term,  he  delivered  his 
opinion,  and  that  of  the  two  other  Judges  who  had  heard  the 
case  argued,  that  there  was  a  sufficient  hiring  and  service  at 
Birmingham.  He  stated  the  reasons  of  the  Judgment  at 
large,  and  discussed  the  cases  and  arguments  which  had  been 
produced  on  both  sides ;  but  I  had  then  left  the  court. 

Both  orders  confirmed. 


The  End  of  Hilahy  Term  20  George  III. 


CASES 

ARGUED  and  DETERMINED 


IN    THE 


COURT  OF  KING's  BENCH, 


IN 


EASTER   TERM, 

IN  THE  TWENTIETH  YEAR  OF  THE  REIGN  OF  GEORGE  IIL 


1780. 


Hodgson  and  his  Wife  against  Ambrose  and  Tuesday, 

A        Ai  18th  April, 

i    Another. 

n^HIS  was  a  case  sent,  under  an  order  of  the  present  Lord  ^  there  u  a  de- 
•*■    Chancellor  (a),  for  the  opinion  of  this  court.  thThww  orh» 

'  Swan  Jolland,  spinster,  being  seised  in  fee,  by  her  will  body,  *»d /<w 
'duly  executed,  bearing  date  the  21st  of  August  1775,  de-  ^^Sla^ 
•  vised  in  the  following  words : — u  I  give  *md  devise  unto  the  <««  before  the 
«  Reverend  William  Arnold,  fa.  and  Isaac  Pennington,  fo.  ££%£*£ 
V  and  their  heirs,  all  that  my  manor  of  if.  #c.  and  also  all  shaii'take  no- 
«  that  my  other  farm  called  D.  #c.  and  also  all  other  my  ma-  {l^&io^to^ 
"  nors,  messuages,  lands  and  tenements  whatsoever,  &$c.  to  snail  not  be  con- 
w  hold  the  same  unto  the  said  William  Arnold  and  Isaac  JJ^^J^ST 

"  Pennington  thill  vest  in  pos- 
session, as  an 
immediate  estate,  on  the  testator's  death. — The  case  of  Coulton  v.  Coulton  has  been  so  long  consider- 
ed as  lav,  that  the  precise  question  in  that  case  ought  not  now  to  be  litigated* 

(a)  7th  December  1779- 
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"  Pennington  and  their  heirs,  to  such  uses,  and  upon  such 
"  trusts,  and  to  and  for  such  interests  and  purposes,  and  w> 
"  der  and  subject  to  such  provisoes  and  agreements  as  are  here- 
"  matter  mentioned,  expressed  and  declared  of  and  concern- 
"  ing  the  same :  that  is  to  say,  as  to,  for,  and  concerning  the 
"  said  manor  and  farm  called  H.  fyc.  to  the  use  and  behoof  of 
"  my  dear  sister  Elizabeth  the  wife  of  Mr.  John  Belchkr  and 
"  her  assigns,  for  and  during  the  term  of  her  natural  lift ; 
"  and  after  the  determination  of  that  estate,  to  the  use  of  the 
u  said  William  Arnold  and  Isaac  Pennington  and  their  heirs, 
"  during  the  life  of  the  said  Elizabeth  Belchier y  upon  trust  to 
"  support  and  preserve  the  contingent  uses  and  estates  herein- 
"  after  limited  therein,  from  being  defeated  or  destroyed,  and 
"  for  that  purpose  to  make  entries  and  bring  actions,  as  the 
"  case  shall  require,  but  nevertheless  to  permit  and  suffer  the 
"  said  Elizabeth  and  her  assigns,  during  her  life,  to  receive 
"  and  take  the  rents,  issues,  and  profits  thereof,  to  her  and 
"  their  own  use  and  benefit,  and,  from  and  after  her  decease, 
44  then  to  the  use  and  behoof  of  the  heirs  of  the  body  of  the 
44  said  Elizabeth  lawfully  issuing;  and  for  want  of  such  issue, 
"  then  to  the  use  and  behoof  of  my  dear  sister  Catharine  Jol- 
44  land,  spinster,  and  her  assigns,  for  and  during  tlie  term  of 
44  her  natural  life ;  and  from  and  after,  fyc"  (the  same  limi- 
tations and  in  the  same  words  as  before,  to  the  trustees  for 
the  life  of  Catharine  Jolland,  and  after  her  death,  to  the 
heirs  of  her  body,)  "and,  for  want  of  such  issue,  then  to 
"  the  use  and  behoof  of  my  own  right  heirs  for  ever.  And 
"  as,  to,  for,  and  concerning,  the  said  farm  called  D.  $r. 
41  and  all  the  said  rest  and  residue  of  my  manors,  messuages, 
"  lands  and  tenements  whatsoever,  subject  to,  fyc"  (the  pay- 
ment of  certain  anuuities,)  "  to  the  use  and  behoof  of  my  said 
u  dear  sister  Catharine  Jolland  and  her  assigns,  b)c"  (the 
"tame  limitations  to  Catharine  Jolland,  and  to  the  trustees  for 
her  life,  as  in  the  devise  of  the  former  part  of  the  estate  to 
Elizabeth,)  4i  and,  from  and  after  her  decease,  #c."  (to  the 
trustees  and  their  executors  for  1000  years  without  impeach- 
ment of  waste  upon  trust,  &$c.)  u  and,  after  the  determination 
44  of  that  term,  to  the  heirs  of  the  body  of  Catharine  Jolland, 
"  and  for  want  of  ouch  issue,  to  the  use  and  behoof,  <Sfc."  (the 
same  limitations  over  to  Elizabeth  Belchier;  to  the  trustees; 
the  issue  of  Elizabeth  Belchier  \  and  the  testatrix's  right 
heirs ;  as  to  Catharine  Jolland  in  the  fomer  devise.) — '  A'/i- 
'  zabeth  Belchier  died  on  the  25th  of  September  1775,  (in  the 
4  lifetime  of  the  testatrix),  leaving  one  daughter,  Catharine 
4  Belchier,  one  of  the  defendants.  The  testatrix  died  on  the 
4  11th  of  May  1776.  After  her  death,  Catharine  Jolland, 
€  being  advised  thereto,  made  a  demise  of  all  the  devised 
*  estates  for  99  years,  in  trust  for  herself.  She  then  suffered 
'  a  recovery,  to  the  use  of  herself  in  fee-simple,  and  after- 

<  wards 
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'wards  married  the  plaintiff  Hodgson,  and,  in  July  1778,  she 
'  and  her  husband  entered  into  written  articles  to  sell  the 
*  manor  of  if.  under  a  good  title,  to  Ambrose.  In  Michael- 
4  mas  Term  1778,  Hodgson  and  his  wife,  filed  a  bill  against 
i  Ambrose,  and  also  against  Catharine,  the  daughter  of  Eli- 
'  labttk  Belchier,  for  a  discovery  of  the  said  Catharine's  claim 
4  and  title,  and  for  a  specific  performance  of  the  articles.  The 
'defendant  Ambrose  admitted  the  articles,  and  all  the  facts 
'  above  stated,  but  said,  he  declined  the  purchase,  being  ad- 
'  vised,  that,  by  the  construction  of  the  will,  Catharine 
4  Hodgson  might  be  deemed  to  have  taken  only  an  estate  for 
'life,  and  not  an  estate-tail,  by  which  means  a  good  title 
'  could  not  be  made  to  him.  Catharine  Belchier  submitted 
'  the  question,  and  her  interest,  to  the  court/ 

'  The  questions  stated  for  the  opinion  of  this  court  on  die 
'above  case,   were;    1.  Whether  Catharine   Belchier,   the 
1  daughter  of  Elizabeth  Belchier,  took  any,  and  what  estate, 
'under the  will  of  Susan  Jolland?  2.  What  estate  Catharine  • 
4  Hodgson,  late  Jo/land,  took  under  the  said  will  ?* 

The  case  came  on  to  be  argued  this  day,  by  Lee  for  die 
plaintiffs,  and  Wilson  for  the  defendants. 

Lord  Mansfield  asked  Wilson,  Whether  he  meant  to 
contend,  supposing  the  devise  to  Elizabeth  Belchier  would 
have  been  an  estate-tail  in  the  event  of  her  surviving  the  testa- 
trix, that,  in  the  event  which  had  taken  place,  (of  Elizabeth's 
death  happening  before  that  of  the  testatrix,)  her  issue  could 
take  by  purchase  ? 

He  answered,  That  he  thought  he  could  not  maintain  that 
point,  after  the  case  of  Goodright  v.  Wright[Y\. 

Buller,  Justice,  mentioned  Hutton  v.  Simpson(b),  as  a 
prior  case  exactly  of  the  same  sort  ( c). 

Wilson  said,  he  meant  to  argue,  on  the  authority  of  Hop- 
tons  v.  Hopkins  (d),  that  the  estate  to  Catharine  Jolland, 
(in  the  first  devise,)  which  would  have  been  a  remainder  if 
Elizabeth  Belchier  had  survived  the  testatrix,  became,  by  her 
death  before  the  consummation  of  the  testament,  an  executory 

*     -     devise 
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[1]  JB.  JR.  H.  1717.  l  P.  W.  397- 
Devise  to  A.  and  his  issue,  remainder 
to  B.  and  his  issue,  remainder  to  the 
heirs  of  A.  A.  dies  in  the  life-time  of 
tbe  testator,  without  issue.  B.  dies 
also  in  the  lime- time  of  the  testator, 
leaving  a  daughter,  who  was  also  heir 
of  A.  Held  by  Parker,  Chief  Justice, 
and  the  whole  court,  that  the  daughter 
took  nothing,  either  as  the  issue  of  B. 
or  as  the  heir  of  A*  though  it  was  ar- 
gued, that,  in  the  events  which  had 


happened,  she  might  take  by  purchase 
under  the  description  of  A's  heir.  S.C. 
at  more  length,  1  Str.  25. 

(6)  Cane.  M.  1716.  2  Vern.  722. 

(c)  Vide  also  Fuller  v.  Fuller,  B.  R. 
M.  37  4-  38  El.  l.Cro.  422.  and  Brett 
v.  Rigden,  C.  B.  T.  10  EL  Plovd. 
340. 

(d)  Cane.  M.  1734.  Ca.  temp.  Talb. 
44.  Vide  Ld.  Hardwkke's  opinion  on 
the  will  in  that  case,  afterwards,  1  Atk» 
581.  S.  C.  mentioned  1  Vez.  268. 
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devise,  and,  being  limited  after  an  indefinite  failure  of  issue  of 
Elizabeth,  was  void,  and  the  estate  descended  to  the  two  as- 
ters as  co-parceners.  That  it  was  held,  in  Hopkins  v.  Hop* 
kins,  that  an  event'  happening  after  the  execution  of  the  will, 
and  before  the  consummation  of  it  by  the  death  of  the  testa- 
tor, may  vary  the  nature  of  the  estate  devised,  from  a  remain- 
der to  an  executory  devise;'  and  the  intention  here  most  clearly 
was,  that  Catharine  Jolland  should  take  nothing  while  an;  of 
Elizabeth's  issue  remained. 

Lord  Mansfield, — The  limitation  to  Elizabeth  BelcUer, 
on  the  present  supposition,  was  of  an  estate-tail.  The  whole 
of  that  limitation  was  gone  at  the  testator's  death,  and  there- 
fore the  estate  to  Catharine  Jolland  took  place  immediately. 
The  words,  "  and  for  want  of  such  issue/'  mean  the  same 
thing  as  "  and  after  such  estate-tail" [f] and  this  is  the  com- 
mon case  of  a  remainder  after  an  estate-tail,  where,  if  the  first 
estate  never  takes  place,  the  remainder  vests  in  possession  im- 
mediately (e).  In  Hopkins  v.  Hopkins,  the  difficulty  was, 
how  an  event  subsequent  to  the  will  should  vary  the  construc- 
tion ;  but  Lord  Talbot  got  over  it. 

Some  days  before,  Lord  Mansfield  had  observed,  that 
the  question,  whether  the  devise  to  Elizabeth  Jolland  was  an 
estate-tail,  was  exactly  the  same  as  that  determined  in  Coulson 
v.  Coulson  (f);   that  Lord  Hardwicke[2]  had  told  him, 

that 


(e)  Fide  the  cases  above  cited  of 
Hutton  v.  Simpson,  Rigden  v.  Brett, 
and  Fuller  v.  Fuller. 

(J)  B.  *•  H.  13  Geo.  2.  2  Str. 
1125.   2Atk.  246.  247.250. 

[2]  The  case  of  Bagshaw  v.  Spencer 
was  depending  at  the  same  time  with 
that  of  Coulson  v.-  Coulson,  and  the  de- 
termination postponed  till  the  oeurt  of 


B.  R.  should  make  their  certificate  in 
the  latter,  2  Atk.  246.  The  traces  of 
Lord  Hardwicke's  dissatisfaction  with 
that  certificate,  may  be  discovered  in 
his  arguments,  when  he  determined 
Bagshaw  v.  Spencer,  1  Vez*  142. 
<&*  Vide  Jones  v.  Morgan,  Cane.  H. 
23  Geo.  3.  1  Br.  206\ 


[f]  So  in  Denn  v.  Bagshaw,  6  T.  R. 
512.  it  was  clearly  held,  on  the  au- 
thority of  this  case  among  others,  that 
under  a  devise  to  a  daughter  for  life, 
with  remainder  to  the  first  son  of  her 
body  (if  living  at  the  time  of  her 
death)  and  his  heirs  male,  remainder 
over,  the  son  dying  in  his  mother's 
life-time,  his  issue  took  no  estate. 
The  same  point  was  also  decided  in 
Doe  v.  Rett,  4  T.  R.  601.  notwith- 
standing the  testator  knew  of  the 
death  of  the  devisee  in  tail  and  of  the 
birth  of  her  son ;  and  had  afterwards 


added  a  codicil  containirig  a  republi- 
cation of  tho  will ;  and  notwithstand- 
ing a  condition  (which  is  void  in  law) 
was  annexed  to  the  devise,  viz.  that 
the  devisee  in  tail  should  not  do  any 
act  to  bar  the  entail.  And  in  Frank 
v.  Stovin,  3  East.  548.  it  was  held  to 
make  no  difference  that  the  first  estate 
given  to  the  devisee  was  an  express 
estate  for  life,  without  impeachment 
of  waste,  with  a  power  of  jointuring. 
Various  similar  authorities  are  also 
there  referred  to. 
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that  be  was  dissatisfied  with  that  decision ;  but  that  he 
thought  it  was  not  now  to  be  shaken.  The  point  therefore 
was  not  argued  this  day  at  the  bar;  but  his  Lordship,  and 
Buller,  Justice,  expressed  themselves  upon  it  to  the  fol- 
lowing effect: 

Lord  Mansfield, — With  regard  to  the  question,  whe- 
ther the  interposition  of  trustees  to  preserve  contingent  re* 
nuinders,  shall  vary  the  rule  of  law,  (which  says,  that  where, 
in  the  same  instrument  (g),  there  is  a  limitation  to  the  ances- 
tor for  life,  and  one  to  his  heirs  general  or  special,  the  heirs 
shall  not  take  by  purchase,)  whatever  our  opinion  might  be 
upon  principle  and  authorities,  if  the  point  were  new,  we  all 
think,  that,  since  this  is  literally  the  same  case  with  Coulson 
v.  Coulson,  and  that  has  stood  as  law  for  so  many  years,  it 
ought  not  now  to  be  litigated  again.  It  would  answer  no  good 
purpose,  and  might  produce  mischief.  The  great  object,  in 
questions  of  property,  is  certainty,  and  if  an  erroneous  or 
hasty  determination  has  got  into  practice,  there  is  more  bene- 
fit derived  from  adhering  to  it,  than  if  it  were  to  be  overturned. 
Many  estates  mav  be  enjoyed  under  tlie  authority  of  Coulson 
v.  Coulson,  the  titles  to  which  would  be  shaken,  if  the  deci- 
sion in  that  case  were  to  be  over-ruled ;  and  the  case  is  so  ge- 
nerally known  among  conveyancers,  that  it  is  impossible  there 
should  be  many  held  under  the  contrary  construction,  because, 
if  there  were,  they  would  have  been  controverted. 

.Buller,  Justice, — It  was  a  long  time  before  I  could  re- 
concile myself  to  the  determination  in  the  case  of  Coulson  v. 
Coulson,  but  now  I  am  not  clear,  that,  even  if  the  question 
were  quite  new,  I  should  not  be  of  the  same  opinion  which 
the  court  then  entertained.  If  a  testator  make  use  of  legal 
phrases,  or  technical  words  only,  the  court  are  bound  to  un- 
derstand them  in  the  legal  sense.  They  have  no  right  nor  power 
to  say,  that  the  testator  did  not  understand  the  meaning  of  the 
words  he  has  used,  or  to  put  a  construction  upon  them  dif- 
ferent from  what  has  been  long  received,  or  what  is  affixed  to 
them  by  the  law.  But  if  a  testator  use  other  words,  which  mani- 
festly indicate  what  his  intention  was,  and  shew  to  a  demon- 
stration that  he  did  not  mean  what  the  technical  words  import 
in  the  sense  which  the  law  has  imposed  upon  them,  that  inten- 
tion must  prevail,  notwithstanding  he  has  used  such  technical 
words  in  other  parts  of  the  will.  Lord  Hardwicke  truly 
said  in  Bagshaw  v.  Spencer  (h), — "  there  can  be  no  magic  or 
"  particular  force  in  certain  words,  more  than  others ;  their 
"  operation  must  arise  from  the  sense  they  carry/' — And  I 
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(g)  Vide  Doe  v.  Fonnereau,  M.  21.  tioned,  is  also  considered. 
Geo.  3.  infra,  470.     Where  Urn  rule  is         (h)  Cane.   12  Sov.   1748. 

discussed,  and  the  case  of  Hopkins  v.  142.  2  Atk.  246.  570.  577. 
Hopkins,  as  to  the  point  above-men- 
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1 7RO        8&7>  '^  sense  can  only  be  found  by  considering  the  whole 
*       Mill  together.     There  is  no  rule  better  established  than  that 

t^^^-     the  intention  of  a  testator  expressed  in  his  will,  if  consistent 
against       ^^  me  ru'es  °^  ^aw'  s'ia"  Preva^-     lliat  is  the  first  and 

Ambrose;     8re^lt  ru^e  in  me  exposition  of  all  wills ;  and  it  is  a  rule  to 
which  all  others  must  bend.     It  says,  "  if  consistent  with  the 
"  rules  of  law;"  but  it  must  be  remembered,  that  those  words 
are  applicable  only  to  the  nature  and  operation  of  the  estate 
or  interest  devised,  and  not  to  the  construction  of  the  words. 
A  man  cannot,  by  will,  create  a  perpetuity ;  he  cannot  put 
the  freehold  in  abeyance^  he  cannot  limit  a  fee  upon  a  fee ; 
nor  make  a  chattel  descendible  to  heirs;  nor  prevent  a  tenant 
[  342  ]      m  tail  from  suffering  a  recovery.     But  the  question,  whether 
the  intention  be  consistent  with  the  rules  of  law  or  not,  can 
never  arise,  till  it  is  settled  what  the  intention  was.    This  can 
only  be  discovered  by  taking  the  whole  will  together.    If  it 
be  apparent,  I  know  of  no  case  that  says,  a  strict  legal  con- 
struction, or  a  technical  sense  of  any  words  whatever,  shall 
prevail  against  it ;  unless  a  case  which  made  a  great  noise  in 
fVestfninster-Hall  a  few  years  ago,  be  considered  as  such(i). 
I  have  no  difficulty  hi  saying,  that  I  do  not  look*  upon  that 
case  as  such,  nor,  if  ever  a  similar  case  should  arise,  shall  I 
think  myself  bound  by  it,  but  shall  consider  the  question  as  if 
that  case  never  had  existed ;  for  the  most  that  can  be  said  of 
it  is,  that,  as  far  as  it  respects  any  rule  of  law,  there  were  the 
opinions  of  six  judges  against  six  (k).     I  am  aware,  that,  as 
^  to  the  decision  of  the  case  between  the  parties,  there  were  the 

opinions  of  seven  against  five.  But  it  will  be  found,  that  the 
opinion  of  one  of  the  seven  (I)  went  upon  the  idea,  that  it 
did  not  appear  that  the  testator  meant  to  use  the  technical 
words  in  a  different  sense  from  what  the  law  in  general  im- 
poses upon  them.  Whether  the  intention  did  sufficiently  ap- 
pear in  that  case,  or  not,  is  a  question,  which  I  do  not  now 
mean  to  give  any  opinion  upon. — Much  was  there  said  of  opi- 
nions given  by  eminent  men  at  the  bar.  Such  opinions,  how- 
ever well  considered,  have  no  weight  in  the  scale  of  justice. 
One,  (dated  in  1747,)  has  got  into  print  (m),  but  I  have  the 
strongest  reason  to  believe,  that  no  such  opinion  was  ever 
given  by  the  then  Solicitor  General,  to  whom  it  is  ascribed.  An 
opinion  which  he  gave  on  the  same  will,  the  year  before,  has 

been 

(0  Perrin  v.  Blake ,  B.  R.  H.   10  Baron,  Adams,  Baron,  Gould,  Justice, 

Geo.  3.  Cam.  Scacc.  H.  12  Geo.  3.  4  Perrot,  Baron,  and  Nares,  Justice. 
Burr.  2579-  25v8l.  1  Blackst.  672.  (/)  Blackstone,  Justice.  Vide  A  Burr. 

(k)  Lord  Mansfield,  Aston,  Justice,  2581.— The  account  there  given  of  the 

and  JVilles,  Justice,  in  B.  R.  and  De  substance  of  Mr.  J.  Blackst  outs  opi- 

Grey,  Chief  Justice,  Stnythe,  Baron,  nion  was  furnished  by  himself, 
and  Blackstone,  Justice,  against  Yates,        (m)  Fearnc  on  Cont.  Rem.  3d  Edit 

Justice,  in  B.  R.  and  Parker,  Chief  123. 
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been  tarnished  me,  by  an  eminent  conveyancer,  and  it  is  quite 
contrary  to  what  is  printed;  and  I  have  also  seen  a  copy  of 
Mother,  given  in  1748,  which  1  have  the  beat  reason  to  be- 
lieve to  be  genuine,'  and  which  clearly  proves,  that  none  was  ' 
gives  in   1747.— K  the  intention  does  not  plainly  appear,  I 
agree,  that  the  legal  sense  of  the  words  must  prevail,  and,  on 
that  ground,  I  should  be  strongly  inclined  to  say,  in  the  pre- 
lent  case,  even  if  the  decision  in  Couison  v.  Coulson  had  never 
taken  place,  that  Catharine  Jolland  took  an  estate*  tail ;  for 
the  testatrix  has  used  nothing  but  legal  words.    The  devise  is 
to  A.  for  life,  remainder  to  trustees  to  support  contingent  re- 
mainders, remainder  to  the  heirs  of  the  tody  of  A.    If  there  • 
had  been  ~no  devise  to  trustees,  the  case  would  be  so  plain, 
that  no  man  could  doubt  about  it.    What  then  is  die  nature  of 
such  devise  to  support  contingent  remainders  I    It  is  a  legal 
and  technical  limitation,   the  peculiar  language  of  convey- 
ancers.   The  effect,  of  this  sort  of  limitation,  in  a  deed,  is  set- 
tied.    There,  it  is  riot  sufficient  to  turn  words  of  descent  into 
words  of  purchase.   The  testatrix  has  not  shewn,  by  any  other 
words,  that  she  meant  to  use  the  technical  expressions.'  in  a 
different  sense  from  what  the  law  has  .put  upon  them,  and, 
therefore,  the  legal  sense  must  prevail.    This  distinction  was  . 
expressly    recognized  by  Lord  Northington,   in  a  case,  of 
Austin  v.  Taylor  (n).— It  seems  to  me  to  be  raise  logic,  to 
put  a  different  sense  upon  any  words  from  what  in  general  • 
they  import  to  bear,  by  mere  inference  from  the  words  them- 
selves, unexplained  by  any  others ;  though,  if  other  words 
manifest  the  intent,  I  know  of  no  law  mat  says;  the  iritent 
shall  not  prevail,-— But  whatever  might  have  been  my  opinion 
on  the  subject,  if  neither  Duncombe  v.  Duncombe  (o),  nor 
Coulson  v.  Coulson,  had  ever  existed,  yet,  after  those  deci- 
sions, and  the  great  length  of  time  during  which  they  have 
been  considered  as  law,  I  look  upon  them  as  land-marks, 
which  ought  never  to  be  removed,  nor  shaken. 

Lord  Mansfield  said,  since  it  had  been  mentioned,  he 
most  take  notice,  that  it  was  most  certainly  true,  that  he  never 
gave  any  such  opinion  as  that  in  print,  nor  any  opinion  at  all, 
on  that  will  in  1747.  Several  opinions  had  been  taken  at 
different  times,  as  events  arose,  by  Mr.  John  Sharpe,  the  so* 
licitor,  whose  brother,  Mr.  Joshua  Sharpe,  had  furnished  the 
court  with  copies  of  them,  uponThe  'aYgOTaenrof  Perrin  v. 
Blake.  There  were  three  given  by  Sir  Dudley  Ryder 9  and 
three  by  himself.  Of  those  given  by  himself;  the  first  was 
before  1746,  the  second  in  that  year,  and  the  third  in  1748. 
He  had  the  copies  still  by  him,  and  the  third  stated,  that  he 

had 
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(*)  He  cited  this  case  from  a  MS. 
Note. 
Vol.  I.  SB 


foj  C.  B.  H.  7  Will  3.  ZUv.  437. 
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1780.  had  perused  his  two  former  opinions,  dated  so  and  so,  and 

i^mymmj  concurred  therewith,  viz.  that  John  only  took  an  estate  for 

Hodgson  life,  which  shewed  it  to  be  impossible  that  he  had  given  a  coo- 

against  trary  opinion.    The  author  had  been  too  hasty  in  bis  publics* 

Ambrose,  tion,  and  must  have  been  imposed  upon  [3]. 

The 


[3]  Mr.  JSBlachtone  (1  Blacht. 
672.)  states  the  question  in  Perrin  v. 
Blake,  as  coming  on  upon  a  9pccial 
verdict,  whereas  it  came  before  the 
court  of  B.  R.  on  a  demurrer  to  a  re- 
plication. The  short  history  of*  the 
proceedings  in,  that  case  is  this  :  An 
ejectment  was  brought  in  Jamaica, 
where  the  estate  lay,  and  a  special  ver- 
dict found,  which  came  over  for  the 
opinion  of  the  Privy  Council,  upon  an 
appeal  in  the  nature  of  a  writ  of  error. 
Lord  Mansfield,  (the  only  law  lord 
who  then  attended  the  Council,)  know- 
ing the  several  opinions  which  had 
been  taken,  and  considering  the  ques- 
tion as  a  point  of  general  tendency, 
which  might  affect  titles  to  real  pro- 
perty in  England,  was  unwilling  that 
judgment  should  be  given  in  the  Cock- 
pit  merely  on  his  opinion,  and  there- 
fore proposed,  with  the  consent  and 
-  concurrence  of  the  counsel  on  both 
sides,  that  the.  appeal  should  be  ad- 
journed, and,  in  the  mean  time,  a  so- 
lemn opinion  taken  in  Westminster- 
hall.  At  first,  it  was  agreed  to  state 
a  case  for  the  opinion  of  the  Court  of 
£.  R.  which  might  have  been  adjourn- 
ed on  account  of  difficulty  into  the 
Exchequer  Chamber  ;  but  a  case  from 
the  King,  in  his  judicial  capacity,  being 
new*,  it  was,  afterwards,  thought  bet- 


ter that  the  point  should  be  brought 
before,  the  court,  upon  the  pleadings 
in  a  feigned  action  of  trespass.  Wd~ 
her,  Serjeant,  settled  the  record  for 
that  purpose,  on  which,  to  a  declara- 
tion in  trespass,  (laid  in  Middlesex 
under  a  videlicet*)  the  defendant 
pleaded  the  will.  The  plaintiff  replied 
the  recovery,  (on  the  ground  that  the 
son  took  an  estate- tail,)  and  to  this 
replication,  the  defendant  demurred. 
After  a  writ  of  error  had  been  brought 
in  the  H*use  of  Lords,  from  the  judg- 
ment of  reversal  in  the  Exchequer 
Chamber,  and  had  depended  for  a  con- 
siderable  time,  the  parties  compro- 
mised the  dispute,  and  the  plaintiff 
petitioned  for-  leave  to  non-pros  his 
writ  of  error,  which  was  granted,  as 
appears  from  the  following  entry  in 
the  Lords'  Journals : 

7th  May  1777- 

'Blake  1     "Uponrcad- 

against  >"  ing  the  peti- 

Perrin  and  Another.  J  "  tion  of  Han- 
"  nah  Blake  plaintiff,  in  a  writ  of 
"  error  depending  in  this  House,  and 
"  of  William  Perrin  and  Thomas 
"  Vaughan  defendants  in  the  said  writ 
"  of  error,  which  stands  appointed  for 
"  hearing,  setting  forth, — That  the 
"  matters  in  dispute  between  the  par- 

"ties 


•  It  is  understood  that  the  Master 
of  the  Rolls  cannot  send  a  case  to  any 
of  the  courts  of  law,  and,  therefore, 
when  he  wishes  to  take  their  opinion, 

Tt  90]  It  should  seem  from  2  Atk. 
S48.  that  a  case  was  sent  to  the  court 
of  B.  R.  by  the  Master  of  the  Rolls. 
in  Coulson  y.  Coulson ;  however,  the 


the  practice  is  to  direct  a  feigned  ac- 
tion or  issue,  so  as  that  the  question 
of  law  may  arise  upon  the  finding  of 
the  jury  [t  90]. 

established  notion  and  practice  is  as 
above   stated.    Vide   i*fra,    p.  T7*. 

Note  [1], 
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Hie  certificate  was  in  the  following  words : 

"  If  Elizabeth  would  have  taken  an  estate-tail,  in  case  she 
"  had  survived  the  testatrix,  we  think,  by,  her  dying  before  the 
"  testatrix,  it  is  a  lapsed  devise,  and  Catharine,  the  daughter 

*  of  Elizabeth,  can  take  nothing  [4].  As  to  *  the  question 
u  whether  Elizabeth  would  have  taken,  an  estate-tail,  what- 
"  ever  our  opinions  might  be,  if  the.  case  were  new,  we  think, 
u  as  the  case  of  Con/son  v.  Coukon  is.  literally  the  same,  the 
"  precise  question  ought  not  to  be  agaid  litigated,  and  by  that 
"  authority  we  are  boiind  to  say,  in  the  words  of  the  certifi- 

*  cate  in  that  case,  that,  as  it  appears  that  there  is,  after  the 
"  determination  of  the  estate  for  me  to  Elizabeth  Belchier,  a 
"  devise  to  William  Arnold  and  Isaac  Pennington,  and  their 
"heirs,  for  and  during  the  life  of  Elizabeth  Belchier,  we  are 
"  of  opinion,  that  Elizabeth  Belchier,  if  she  had  survived  the 
"  testatrix,  would  have  taken  an  estate  for  life  in  the  premises 

"devised 
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•'  tics  being  now  amicably  cotnpro- 

M  miscd  between  them,  the  petitioners 

u  therefore  humbly  pray  their  Lord- 

c<  ships,  that  the  writ  of  error  in  this 

"  cause  may  be  non-prossed,  or  with- 

"  drawn  without  costs  on  either  side ; 

"—It  is  ordered  *hat  thesaW  peti- 

"  doners  do  forthwith  enter   a  non- 

"  pros  on  the  said  writ  of  error  as  dc- 

H  sired,  and  that  the  record  be  remit- 

"  ted  to  the  court  of  King's  Bench,  to 

u  the  end  execution  may  be  had  upon 

,A  the  judgment  given  by  that  court,  m 

"  if  no  such  writ  of  error  had  been 

"  brought  into  this  House."      * 

■  [4]  It  appeared,  4>y  the  pleadings 

in  Chancery,  and  the  printed  cases  in; 

Dm.  Proc.  (though  not  by  the  case 

sent  to  this  court,)  that  the  testatrix 

had  two   brothers,  so  that  Elizabeth 

and  Catharine  were  not  her  heirs  at 

ta».    In  the  case  of  Warner  v.  White 

oo  the  demise  of  White  (which  was  a 


writ  of  error  from  Ireland,  and  was 
argued  in  T.  21  and  M.  22  Geo.  & 
and  determined  in  that  last-mentioned 
term,)  an  attempt  was  made  to  make 
a  difference  between  the  case  of  a  first 
devise  to  the  heir  at  law,  and  the  heirs 
of  his  body  or  his  heirs,  and  one  to  to 
stranger,  when  such  first  devisee  dies . 
before  the  testator;  and  it  was  con* 
tended,  that  where  an  heir  at  law  is 
the  first  devisee,  the  estate  shall  not 
go  over  to  the  next  in  limitation,  but 
shall  vest  in  the  heirs  of  the  body,  or 
heirs,  (as  the  case  may  be,)  of  such 
heir  at  law,  either  as  taking  by  pur* 
chase,  or,  (on  thf  ground  of  an  even- 
tual  intestacy,)  by  descent. .  7°  main* 
tain -this  point,  the  opinion  oiPopham, 
in  Fuller  v.  fuller,  H.  36  EL  Cro.  EL 
422,  3.  was  chiefluelied  on,  and  the 
court  of  B.  R.  in  Ireland  unanimous* 
ly  adopted  it ;  but,  here,  their  judg- 
ment was  unanimously  reversed [f]. 


=*= 


[f]  See  a  full  report  of  this  case  of 
Warntr  v.  White  from  a  note  of  Mr. 
Justice  Lawrence,  6  T.  R.  518.  where 
it  is  stated  that  the  judgment  of  the 
Court  of  King's  Bench  was  affirmed  in 


Dom.  Proc.  May  6th  178*.  In  War* 
ner  v.  White  the  principal  case  (Am* 
brose  v.  Hodgson)  was  referred  to  by 
Lord  Mansfield  as  an  authority. 


2B2 
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"  devised  to  her,  not  merged  by  the  devise  to  the  heirs  of 
u  her  body,  but  by  that  devise  an  estate-tail  in  remainder 
"  would  have  vested  in  the  said  Elizabeth.  Consequently 
«  Catharine  Bekhier,  the  daughter  of  Elizabeth,  took  no 
"  estate  under  the  will  of  Susan  Jolland,  but  Catharine 
"  Hodgson,  late  Catharine  Jolland,  took  an  estate  for  life, 
"  in  all  the  devised  premises,  not  merged  by  the  devise  to  the 
"  heirs  of  her  body,  but,  by  that  devise,  an  estate-tail  iu  re* 
"  ttoainder  vested  in  die  said  Catharine  Jolland  [5]. 

Mansfield. 

E.  WlLLES. 

24th  April,  1780.    W.  H.  Ashhurst. 

F.  Buller  " 


[5]  The  Lord  Chancellory  in  conse- 
quence of  this  certificate,  having  de- 
creed a  specific  performance  of  the 
agreement,  an  appeal  was  lodged  in 
the  House  of  Peers,  and  the  two  ques- 
tions stated  to  the  court  of  King* 


Bench  having  been  put  to  the  Judges, 
and  Skynner,  Chief  Buron,  having  de- 
livered their  unanimous  opinion  to  the 
same  effect  with  the  certificate,  the  de- 
cree was  affirmed. 


Wednesday. 

19th  April. 


In  »  conviction 
en  the  game 
lawt,  the  in- 
formation must 
negative,  fpeci- 
fieally,  every 
one  of  the  qua- 
lifications in  the 
rf. of  22*23 
Car.  2.  e.  85. 
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The  King  against  John  Wheatman. 

rpHIS  was  a  rale  to  shew  cause,  why  a  conviction  for  using 
-*»  a  gun  should  not  be  quashed.  The  objection  was,  that 
the  information  as  set  forth  in  the  conviction,  did  not  aUedge 
specifically,  that  the  defendant  was  "  not  owner  or  keeper  of 
"  any  forest,  chase,  park,  or  warren.'9 
^  It  was  contended,  that  it  is  necessary  to  state  in  the  informa- 
tion, particularly,  that  the  defendant  had  hone  of  the  qnaKfi* 
cations  enumerated  in  the  statute  of  22  #  23  Car.  2.  (a). 
The  case  of  Rex  v.  Maurice  Jarvis  (b),  was  relied  on,  as  a 
dicisive  authority  in  point. 

On  the  other  side,  it  was  argued,  that  it  is  sufficient,  if  the 
want  of  every  one  of  those  differqpt  qualifications  appear  in 
any  part  of  the  record,  and  it  did  appear  by  the  evidence,  as 
set  forth,  that  the  defendant  had  none  of  them. 

Chambre,  in  support  of  the  rule. — Dayrell,  for  the  prose- 
cutor. 

Lord 


(a)  C.  25.  S  3.         {b)  H.  30  Geo.  2.     1  Burr.  14S  [r]. 


[f]  And  see  a  full  report  of  thfe  case,  1  East,  643,  in  not. 
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Lord  Mansfield,— This  will  not  do    The  defendant  < 

be  convicted  only  of  the  charge  in  die  information,  and  thai  _     _ 

must  be  sufficient  to  support  the  conviction.  The  Kino 

Ashhurst,  Justice, — The  evidence  mutt  prove,  but  cannot  against 

•apply  any  defects  in  the  information  [tf^l.  Wheat* 

The  rale  made  absolute.  max. 

[<t>]  Atod,  though  the  information    v.  Ctvwtter,  B.  R.  H.  26  Geo.  3.  1  T. 
must,  the  evidence  needs  not  negative    R.  125.  127  [r  2]. 
specifically  all  the  qualifications.  Rex 


The  King  against  the  Inhabitants  of  Ut-  SttSJ?" 

TOXETER. 

QN  Wednesday,  the  9th  of  February,  H.  20  Geo.  3.  j^jjjjf11 
^  Bearcrofi  obtained  a  rule  to  shew  cause,  why  an  order  monSeSsfSl 
of  sessionfl,  confirming  separate  appointments  of  overseers  of  «fmsioD«of  &p»- 
the  poor  for  the  township  of  Uttoxeter,  and  three  other  divi-  ^^ed^e* 
«ons  of  the  parish  of  Uttoxeter,  in  Staffordshire,  should  not  itexpreuiy  »P-  - 
be  quashed ;  and,  cause  being  this  day  shown,  the  special 'case  rith^d^1*" 
stated  by  the  sessions  appeared  to  be  as  follows :  mp  the  benefit 

The  parish  of  Uttoxeter  is  five  miles  in  length,  and  five  in  "e^**?*3 
breadth,  and  contains  the  townships  of  Uttoxeter,  Crake- 
marsh,  Creighton,  Stramshall,  and  Loxley.  The  town  of 
bttoxeter  is  a  large  market  town,  much  buithened  with  poor. 
The  townships  of  Creighton,  Crakemarsh,  Stramshall,  and 
laxity,  are  in  general  divided  into  considerable  farms.  The 
said  townships  were  and  are  one  entire  parish,  and  did,  till 
the  year  1730,  jointly  relieve  and  maintain  the  poor  in  and 
throughout  the  parish.    It  appears  by  the  vestry-book  of  the 

said 


[f  2]  It  remains  quite  settled  law  J.  the  contrary*    There  is  a  dictum  of 

that  the  information  must  negative  the  Chambre,  J.  in  support  of  the  former 

qualifications,  but  whether  it  be  ne-  position  in  3  B.  %  P.  307:  and  the 
cessary  to  give  evidence  on  the  part  of  same  doctrine  appears  to  be  favoured 
the  prosecution  to  support  that  nega-  *  by  Williams  v.  The  East  India  Compa- 

tire  part  of  the  charge,  was  made  the  *y,  3  East,  192,  in  which  it  was  held 

subject  of  great  discussion  in  R.  v.  that,  where  the  law  presumes  the  af- 

Stone,  1  East,  639 ;  in  which  case  the  firmative  of  a  proposition  (as  where 

court  of  King's  Bench  were  equally  the  oraisson  would   make  the  party 

divided  in  opinion,  Lord  Kenyon  and  guilty  of  criminal  neglect)  the  party 

Grose,  J.  holding  the  evidence  neces-  who  insists  on  the  negative  must  prove 

aaiy,  and  Lawrence,  J.  and  Le  Blanc,  it. 

fiBs 


346a  CASES  IN  EASTER  TERM 

1 7  80. ,     •***  parish,  that,  from  die  year  1643,  to  the  year  1708,  cfrer- 
k^v^j  '     s^ers  have  been  elected  for  the  said  respective  townships  in 
The  Kino     die  following  maimer,  viz.   Two  overseers  of  the  poor  for 
against       die  town  of  Uttoxeter,  one  for  Loxley,  one  for  Crakemarsh, 
Uttox-      Creighton,  and  Stramshall,  one  for  the  Woodlands. '  The 
eter.        Woodlands  are  part  of  the  township  of  Uttoxeter.*    It  does 
*[  347  3      not  appear,  from  the  vestry-boolc,  or  other  evidence,  that,  from 
the  year  1703  to  1727,  any  overseers  were  elected  for  the 
said  townships,  but  two  overseers  were  elected  for  die  said 
parish,  and,  during  that  time,  churchwardens  were  elected 
for   the   said    parish,    and    sidesmen   for    the    said   town- 
ships.     On  the  10th  November  1730,  in  pursuance  of  4 
mandamus  from  the  court  of  King's  Bench,  an  assessment 
for  the  relief  and  maintenance  of  the  poor  of  the  said  parish 
of  Uttoxeter,  upon  all  the  inhabitants  and  occupiers  of  Land 
within  the  said  parish,  was  duly  signed  by  two  justices  of  the 
peace.    In  Trinity  Term,  5$  6  Geo.  %  1731,  a  mandamus 
issued  from  the  court  of  King's  Bench,  to  the  justices  of  the 
.county  of  Stafford,  reciting  that  there  were  divers  house- 
holders within  the  said  parish  of  Uttoxeter  able  to  contribute 
to  the  relief  of  the  poor  of  the  said  parish,  and  that  there 
were  no  overseers  of  the  poor  of  the  said  parish  appointed 
to  make  rates  on  all  and  every  the  inhabitants  and  occupiers 
of  lands,  houses,  and  other  things  rateable  within  the  said  pa- 
rish, for  the  relief  of  the  poor  of  the  said  parish,  and  order- 
ing the  said  justices  to  appoint  two  or  more  overseers  of  the 
poor  for  the  said  parish  of  Uttoxeter.    In  pursuance  of  die 
said  mandamus,  on  the  30th  day  of  July  following,  two  jus- 
tices of  the  peace  for  the  county  of  Stafford,  appointed  two 
overseers  of  the  poor  for  the  said  parish  of  Uttoxeter.    At 
die  general  quarter  sessions  for  the  county  of  Stafford,  held 
the  5th  of  October,  6  Geo.  8.  1731,  the  inhabitants  of  die 
vills  of  Crakemarsh,  Creighton,  and  Stramshall,  appealed 
against  an  assessment  made  12th  August  preceding,-  for  the 
maintenance  of  die  poor  of  the  parish  of  Uttoxeter,  and,  on 
full  hearing  of  counsel,  and  consideration  of  the  evidence 
given  as  well  for  the  said  vills  as  for  die  township  of  Ut- 
toxeter, the  court  was  of  opinion,  that  die  inhabitants  of  the 
paid  vills  of  Crakemarsh,  Creighton,  and  Stramshall  (for 
which  vills  overseers  of  the  poor  were  duly  and  in  due  time 
appointed,  and  poors-rates  duly  made  and  allowed,  before 
the  making  of  the  said  assessment  or  rate  appealed  against) 
ought  to  maintain,  and  accordingly  did  order  that  they  should 
maintain,  their  own  poor,  distinctly  and  separately  from  die 
other  parts  of  the  said  parish  of  Uttoxeter;  and  the  court  did 
further  order,  that  such  part  of  the  said  assessment  or  rate 
appealed  against,  as  charged  the  inhabitants  of  the  said  vills 
of  Crakemarsh,  Creighton,  and  Stramshall,  for  or  towards 
the  maintenance  of  the  poor  gf  the  said  parish  of  Uttoxeter  % 
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ia  respect  of  what  they  hold  or  occupy  within  the  said  villa, 
should  be  quashed  and  discharged.    The  said  order,  in  M t- 
ckaelmas  term  following,  was  removed,  by  certiorari,  into  the 
court  of  King's  Bench,  and  the  court*  of  Kings  Bench,  in 
Michaelmas  Term,  6  Geo.  2.  ordered,  that  the  order  of  ses- 
sions, as  to  such  part  of  it  as  orders  that  die  inhabitants  of 
the  vilb  of  Crakemarsh,  Creighton,  and  Stramshall,  in  the 
parish  of  Uttoxeter,  shall  maintain  their  own  poor  distinctly 
and  separately  from  the  other  part  of  the  said  parish  of  Ut- 
toxeter, be  quashed  for  the -insufficiency  thereof;  and,  as  to 
the  other  part  of  the  said  order,  for  the  quashing  and  dis- 
charging such  part  of  a  certain  assessment  or  rate  made  for 
the  maintenance  of  the  poor  of  the  said  parish  of  Uttoxeterf 
as  charges  the  inhabitants  of  the  said  Tills  of  Crakemarsh, 
Creighton,  and  Stramshall,  towards  the  maintenance  of  the 
poor  of  the  said  parish  of  Uttoxeter,  in  respect  of  what  they 
hold  within  the  said  vills,  be  affirmed.    In  Michaelmas  Term, 
7  Geo.  2.  1733,  a  mandamus  issued  from  the  court  of  Kings 
Bench,  to  the  justices  of  the  couuty  of  Stafford,  reciting, 
that  there  were  divers  householders  within  the  said  parish  of 
Uttoxeter  able  to  contribute  to  the  relief  of  the  poor  of  the 
said  parish,  and  that  there  were  no  overseers  of  the  poor  of 
the  said  parish,  appointed  to  make  rates  on  all  and  every  the 
inhabitants  and  occupiers  of  lands,  houses,  and  other  things, 
rateable  within  the  said  parish,  for  the  relief  of  the  poor  of 
the  said  parish,  and  ordering  the  said  justices  to  appoint  two 
or  more  overseers  of  the  poor  for  the  said  parish  of  Uttoxeter. 
On  the  15diof  April  1734,  twp  overseers  were  appointed 
for  the  vill  of  Crakemarsh,  two  other  overseers  for  the  vill 
of  Creighton,  two  other  overseers  for  the  yill  of  Stramshall, 
two  other  overseers  for  the  township  of  Uttoxeter,  and  two 
other  overseers  for  the  vill  of  Loxley,  by  five  separate  ap^ 
pohitments,  each  appointment  signed  by  the  same  two  justices 
of  the  peace  for  the  county  of  Stafford.     On  the  27th  of 
May  following,  a  certiorari  issued  to  remove  the  said  five 
appointments  into  die  court  of  Kings  Bench,  which  were 
accordingly  removed,  and,  on  Saturday  next  after  the  morrow 
of  the  Holy  Trinity,  1734,  the  said  five  appointments  were 
affirmed  by  the  court  of  King's  Bench.      Since  the  year 
1734,  overseers  have  been  separately  appointed  for  each  of 
the  said  townships,  and  the  poor  of  the  said  townships  have 
been  separately  maintained  [lj. 
The  Solicitor  General,  Dunning,  and  Leycester,  shewed 

cause, 
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1780. 

The  Knro 

against 

Uttox- 

etsr. 

•[  54*  1 


tl]  The  present  division  of  the  pa- 
on  which  this  case  arose,  was  dif- 
ferent from  that  mentioned  in  the  case 
to  have  subsisted  since  1734.    There 

*B4 


were  but  four  appointments.  They  all 
bore  date  the  same  day,  and  were 
signed  by  the  same  two  justices. 
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1780. 


LtOYD 

against 
Skutt. 
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The  objections  were:    1.  to  the  form  of  the  writ,  became 
it  described  the  action  as  between  the  two  private  parties, 
Lloyd  and  Skutt,  not  as  a  qtd-tam  action  in  which  the  King 
was  interested;   2.  to  the  substance,  on  the  ground  that  this 
sort  of  penal  action  is  not  within  the  meaning  of  (he  statute 
of  £7  Eliz.  c.  8.  which  first  gave  the  writ  of  error  from  this 
court  to  the  Exchequer  Chamber.    The  first  point  was  but 
little  relied  on.    JJpon  the  second,  it  was  insisted,  either  that 
the  action  is  not  within  the  meaning  of  the  description  in 
the  statute,  or  that,  if  it  is,  it  is  within  the  exception.    Hie 
description  is,  "  any  suit  or  action  of  debt,  detinue,  covenant, 
"  account,  action  upon  the  case,  ejectione  firma,  or  trespass." 
The  words  "  action  of  debt(b),"  it  was  said,  extended  only 
to  actions  of  debt  between  private  parties  at  common  law,  not 
to  an  action  on  a  statute,  which  is  considered  as  of  a  higher 
nature.     For  this  distinction,  the  opinion  of  Lord  Holt  in 
Ashby  v.  White  (c)  was  cited,  where  he  refers  to  Cro.  Car. 
142.  and  says,  "  That  no  writ  of  error  lies  in  the  Exchequer 
"  Chamber  by  force  of  the  statute  of  2,7  E(iz.  on  a  judgment 
"  in  the  King's  Bench  in  an  action  de  scandalis  magnatum  (d), 
""for  it  is  not  included  within  the  words  of  the  statute;  for 
"  though  the  statute  says  such  writ  shall  be  upon  judgments 
"  in  actions  on  the  case,  yet  it  does  not  extend  to  that  action, 
"  although  it  be  an  action  on  the  case,  because  it  is  an  action 
"  of  a  for  higher  degree,  being  founded  specially  upon  a 
"  statute  (e)."    The  exception  in  the  act  of  Elizabeth  is, 
"  Other  than  *uch  (actions)  only  where  the  Queen's  Majesty 
"  shall  be  a  party  (f),"  and  it  was  argued  that  the  King  being 
a  party  here,  the  exception  extended  to  the  present  case. 
For  this  Whitton  v.  Preston  (g)  was  cited,  in  which,  accord- 
ing to  the  report  of  Hartop  v.  Holt  in  5  Mod.  (h),  it  ap- 
pears to  have  been  decided  that,  for  this  reason,  a  writ  of 
error  will  not  lie  in  the  Exchequer  Chamber  on  an  action  for 
usury.    So  in  a  note  at  the  end  of  Parriss  Case,  in  Ventris(i), 
the  same  doctrine  is  stated  as  established  law.     In  the  late 
case  of  Richards,  qui  tarn,  v.  Brown  (lc),  although  the  action 
was,  as  here,  by  bill  [3],  the  writ  of  error  was  brought  imme- 
diately in  the  House  of  Lords. 

On 

[3]  The  words  of  the  statute  of 
Elizabeth  do  not  confine  the  appellate 
jurisdiction  of  the  Exchequer  Chamber 
to  actions  by  bill,  unless  the  expres- 
sion "jirst  commenced  there"  can 
have  that  operation.  In  Comberbacb 
295.  Lord  Holt  says,  "  It  hath  ob- 
lt  tained,  that  no  writ  of  error  lieth  in 
"  the  Exchequer  Chamber  where  the 
"  action  was  commenced  here  by  ori- 
M  ginal,  but  I  never  understood  the 

"reason 
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(bj  27  EL  cap.  8.  $  2. 
(c)  B.  R.  T~  2  Ann.  2.  Ld.  Raytn. 
938. 

Cd)  2  Ric  2  st.  1  cap.  5. 

(f)  2  Ld.  Raiftn.  954. 
(/)  27  EL  c.  8.  §  2. 

(g)  B.  R.  H.  i6$\7  Car.  2.  1  Sid. 

no. 

(h)  T.  8  JHlL  3.  5  Mod.  230. 
(i)  B.  R.  M.  21  Car.  2.  Vent.  49- 
(Ar)  Supra,  109. 
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On  the  other  side,  it  was  contended,  that  Whitton  v.  Pres- 
to* did  not  appear,  by  the  only  express  report  in  print  of  that 
case(/),  to  have  been  decided ;  That  the  only  point  deter- 
mined in  Hartop  v.  Holt  was,  that  error  in  die  Exchequer 
Chamber  would  not  lie  on  an  award  of  execution  on  a  scire 
facias,  after  the  original  judgment  had  been  affirmed  ou  a 
writ  of  error ;  That  the  note  at  the  end  of  Parris's  Case  is 
merely  a  memorandum  of  the  Reporter,  not  warranted  by  the 
case,  which  is  on  quite  a  different  subject,  nor  by  any  autho- 
rity; That  the  case  of  Lord  Say  #  Seal  v.  Stephens,  in  Cro. 
Car.  149.  went  on  the  construction  of  the  statute  of  scanda- 
lum  magnatwn,  and  on  the  question  whether  an  action  on 
that  statute  is  an  action  on  the  case,  within  the  meaning  of  27 
Eliz.  c.  8 ;  But  that  it  had  been  expressly  decided,  in  Scott 
*.  Knapton  (m),  which  was  posterior  to  tVhitton  v.  Preston, 
that  a  writ  of  error  will  lie  on  a  qui  tarn  action  of  debt  on  a 
penal  statute;  and  the  answer  there  given  to  the  objection 
that  the  King  is  a  party,  was,  that  he  is  not  properly  so,  though 
lie  is  to  have  part  of  the  penalty;  That,  in  truth,  no  body 
on  thepart  of  the  Crown  had  any  thing  to  do  with  this  ac- 
tion; The  informer  might  be  nonsuited,  and  was  liable  to 
costs,  and  to  all  the  incidents  to  which  a  plaintiff'  in  any  com- 
mon action  is  subject ;  The  King's  interest  only  commenced 
after  a  recovery,  for  a  share  of  the  penalty. — Besides,  it 
should  seem,  (it  was  said,)  that  this  court  ought  not  to  enter- 
tain the  present  motion,  according  to  the  opinion  of  Croke, 
Justice,  in  the  case  of  Lord  Say  #  Seal  v.  Stephens,  where 
he  observes  that  the  validity  of  the  writ  ought  to  be  discussed 
in  the  Exchequer  Chamber,  where  it  is  returnable.  . 

Dunning  said,  the  cases  shewed  that  this  court  had,  in  fact, 
exercised  the  power  of  quashing  such  writs ;  but,  if  the  court 
were  of  opinion  that  they  could  not  give  that  relief,  the1  rule 
might  be  altered,  and  leave  be  given  to  the  plaintiff  to  take 
out  execution,  as  if  no  writ  of  error  had  been  brought.  But 
lord  Mansfield  thought  that  could  not  be  done,  because, 

if 
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"  reason  of  it/f-»By  the  words  of  the 
statute,  the  Chief  Justice  is  to  cause 
the  record  to  be  brought  before  the 
Judgps  in  the  Exchequer  Chamber,  yet 
the  practice  has  always  been  to  send 
only  a  transcript,  the  original  record 
remaining  still  in  B.jR— An  the  plead- 
ings in  JVestbys  Case,  (3  Co.  67.  a.  70. 
b.)  the  entry  of  the  proceedings  in  er- 
ror runs  thus:  "  Afterwards,  Sf>c.  the 
u  transcript  of  the  record  and  pro- 
H  ceedings,  %c.  by  a  certain  writ  of 
0  the  Lady  the  Queen  of  correcting 


"  errors,  «$-c.  was  brought  to  the  jus- 
"  tices,  fyc.  in  the  Chamber  of  the 
"  Exchequer  aforesaid,  according  to 
"  the  form,  #c."  Yet  the  subsequent 
part  of  the  same  entry  says,  "  and 
"  thereupon  the  record  aforesaid,  &rc 
"  was  sent  back,  <$ c" — Fide  Ruttcr 
v.  Redstone,  2  Str.  837-  and  Tally  v. 
Sparkes,  2  Lord  Raym.  1571. 

(0  Viz.  in  1  Sid.  240. 

(m)  Scacc.  £.31  Car.  2.  Sir  Thomas 
Raym.  275. 
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1780       ^  **  objections  were  S00^  ^e  *"*  wa8  notunuBhy,  bat 

*      only  erroneous  : — improvidi  ematiavit. 
Y  ^  TThc  court  took  time  to  consider;   and,  this  day,  I/nd 

■crainst       Man  sfield  delivered  their  opinion,  as  follows: 
g£UTT#  Lord  Mansfield,— We  have  considered  this  case,  and 

have  talked  with  all  the  other  J  udges  upon  it,  and  we  are  all  of 
opinion,  that  the  writ  of  error  cannoc  be  quashed  here,  but 
that  the  application  ought  to  be  made,  either  to  the  court  of 
Chancery,  from  whence  it  issues,  or  to  the  Exchequer  Cham- 
ber, where  it  is  returnable. 

The  rule  discharged  [f  91]. 

ft  9']    A  similar  application  was  Exchequer  Chamber,  where  it  was  de- 

afterwards  made,  first  to  the  court  of  tcrminrd,  that  the  writ  of  error  lies  to 

Chancery,  which  refused  to  entertain  that  court, 
the  question,  and  then  to  the  court  of 


StApru.       The  King  against  the  Benchers  of  Gray's 
Inn,  on  the  Prosecution  of  William  Hart. 

wTEItoSIn^  "THIS  was  an  application  for  a  mandamus  to  be  directed 
admission  to  the   ^   to  the  Benchers  of  Grajfs  Inn,  to  compel  diem  to  call 
t£^Jutn\*'  *e  Prosccutor  to  me  degree  of  a  barrister  at  law.    In  the 
aio*7of  relief7    last  term(s),  Dunning  had  moved  for  a  rule  to  shew  cause, 
Jj^JSETt*     °n  an  a®*w^  stating  that  the  ground  upon  which  the  Readers 
s<Sa     and  Benchers  had  rejected  him  was,  his  having  been  discharged 
under  an  insolvent  debtor's  act ;  but  that  he  had  complied 
with  all  the  usual  requisites,  such  as  paving  the  dues,  and 
performing  exercises,  and  that  the  two  societies  of  the  Inner 
and  Middle  Temple,  upon  their  being  consulted  by  mat  of 
Grays  Inn,  had  been  of  opinion  that  die  ground  of  rejection 
[  354  ]      was  not  sufficient.    The  affidavit  also  mentioned  two  Tate  in- 
stances, one  of  a  bankrupt,  another  of  a  person  who  had 
been  discharged  as  an  insolvent  debtor;  who  had  been  called 
to  the  bar.    It  appeared  that  the  society  of  Lincoln's  Inn 
had  been  of  opinion,  when  consulted,  that  the  cause  was  suf- 
.  ficient. 

In  behalf  of  the  applicatibn,  it  was  urged,  that  it  would 
be  highly  inconvenient  to  permit  such  a  body  as  the  Benchers 
of  an  Inn  of  Court  to  exercise  a  jurisdiction  in  such  matters, 
uncontrolable  by  a  court  of  law,  and  that  in  the  present  in- 
stance, there  had  been  manifest  injustice  in  permitting  tbc 
prosecutor  to  lose  his  time,  and  put  himself  to  expence,  ia 
order  to  qualify  himself  for  the  bar,  if  he  was  thought  to  be 
a  person  incapable  of  being  called. 

Lord 

(s)  Thursday,  the  13th  of  April. 
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.  Lord  Mansfield  said,  he  bad  a  recollection  of  some       .  -^^ 
eves,  where  it  had  been  held  that  the  court  could  not  inter-       *  '^ 
pose,  but  that  the  recourse  must  be  to  the  twelve  Judges,    Th^fT"* 
who  have  a  domestic  jurisdiction  over  the  Inns  of  Court —     lhe  .  **# 
Wills*,  Justice,    mentioned   Booremaris  Case  CO,— and      £^™* 
Bullbb,  Justice,  that  of  Rakestraw  and  Brewer(u) — at        I|jJf^ 
confirming  what  fell  from  his  Lordship.    Some  passages  in 
D*gdaies  Origines  were  also  referred  to  by  the  court. 

toe  court  took  time  to  consider  whether  they  should  grant 
a  role  to  shew  cause,  and,  on  this  day,  Lord  Mansfield  de- 
livered their  opinion  as  follows : 

Lord  Mansfield, — We  have  consulted  the  other  Judges  -" 

on  the  subject  of  this  application,  and  I  am  prepared  to  state 
the  result    The  original  institution  of  the  Inns  of  Court  no 
where  precisely  appears,  but  it  is  certain  that  they  are  not 
corporations,  and  have  no  constitution  by  charters  from  the 
&i*m>    They  arc*  voluntary  societies,  which,  forages,  have 
submitted  to  government  analogous  to  that  of  other  semina- 
ries of  learning.     But  all  the  power  they  have  concerning  die 
admission  to  the  bar,  is  delegated  to  them  from  the  Judges, 
and,  in  every  instance,  their  conduct  is  subject  to  their  con- 
trol as  visitors.    This  will  appear  from  a  great  variety  of  in- 
stances of  orders  made  at  different  periods,  for  the  regulation 
of  those  societies,  which  are  to  be  found  in  Dugdale's  Ort- 
gines  JuridieialeSfSome  of  which  I  will  mention. — His  Lord- 
ship then  read  different  passages  from  Dugdale,  (141.  147, 
148.  191.  193.274,275.311,312,313,314.317.319,320.      [  355  J 
322,  327> — From  the  first  traces  of  their  existence  to  this 
day,  no  example  can  be  found  of  an  interposition  by  the 
courts  of   Westminster  Hall  proceeding  according  to  the 
general  law  of  the  land;  but  the  Judges  have  acted  as  in  a 
domestic  forum.    The  only  case  in  which  an  attempt  was 
madte Jo  proceed  in  this  court  is  reported  iu  Marat  (y>.— 
One  Ifaoreman,  a  barrister  of  one  of  the  Temples,  having  .  * 

been  expelled,  he  applied  for  his  writ  of  restitution,  but  it 
was  denied,  "  because  there  is  none  in  the  inn  of  court  to 
"  whom  the  writ  can-be  directed,  for  it  is  no  body  corporate, 
"  but  only  a  voluntary  society,  and  submitting  to  govern- 
"  ment ;  and  the  ancient  and  usual  way  of  redress  for  any 
"  grievance  in  the  Inns  of.  Court,  was  by  appealing  to  the 
"  Judge*."— In  TownsetuFs  Case,  reported  by  Sir  Thomas 
Raymond  (w),  it  is  assumed,  arguendo,  that  no  mandamus 
will  lie  to  the  Inns  of  Court  [t  92].    I  do  not  take  the  first 

reason 

(0  B.  R.  H.  17  Car.  1.  March  (w)  B.  R.  H.  14  £  15  Car.  3. 
1777.       ,  Raym.  69- 

(«)  Cane.  H.  1728.  2  P.  JF.  511,  [t92]  S.  P.  recognized  by  Pern- 
512.  bcrton,  Chief  Justice,  in  the  case  of 

(v)  Boor  envoi's  Case.  Rex  v.  The  College  of  Physicians,  B.  R. 

H.  33  4-  34  Car.  2.  2  Show.  178. 


1780. 

The?  Kino 

against 

Gray's 

Inn. 
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reason  stated  in  March  to  be  the  true  one.  It  is  not  solid* 
The  second  is  the  true  reason.  As  to  the  first,  the  Inns  of 
Court  had  regulations,  they  acted  and  were  known  as  a  body, 
and  all  the  orders  which  I  have  mentioned  were  directed  to 
them.  But  the  true  ground  is,  that  they  are  voluntary  socie- 
ties submitting  to  government,  atid  the  ancient  and  usual  waj 
of  redress  is  by  appeal  to  the  Judges.  There  has  been  a  very 
late  instance  where  this  method  of  appeal  had  die  sanctkm 
of  all  the  Judges,  i  will  state  it  from  a  report  of  it  drawn 
up  by  Mr.  Justice  Gould,  and  which  he  has  furnished  me 
with  [11 

"  The  first  day  of  Hilary  Term,  an  appeal  of  one  Mat* 
rice  Savage  against  an  order  of  the  Benchers  of  Lincoln's 
Inn,  which  rescinded  an  order  for  his  call  to  the  bar,  made 
about  four  or  five  days  before,-  on  the  ground  of  misre- 
presentation or  surprise,  was  heard  by  all  die'  Judges  except 
Lord  Chief  Justice  De  Grey,  in  Serjeants  Inn  MklL 
He  had  been  a  member  of  the  Middle  Temple  nine  Or  ten 
years;  had  kept  and  paid  for  his  comnfbns,  and  performed  all 


his  exercises  there ;  and,  in  1772,  was  proposed  by  a  master 
of  the  bench,  the  first  parliament  in  the  term,  to  be  called  to 
the  bar,  (the  course  in  that  house  being  tohold  a  parliament 
[  356  ]  on  the  first  and  last  Friday  in  every  term,  the  person  to  be 
proposed  at  the  first,  and  called  to  die  bar  at  the  last  parlia- 
ment.) But  he  waved  that  proposal,  and,  in  Trinity  Term 
last,  petitioned  to  have  the  proposal  revived,  but  the  bench 
refused  it,  and  no  master  of  the  bench  would  propose  hhn 
again.  On  Saturday,  (as  the  term  ended  on  Wednesday,)  he 
had  a  certificate  (x),  from  the  under-treasurer  of  die  Middle 
Temple,  of  his  teeping  and  paying  for  commons,  and  per- 
forming his  exercises,  which  he  carried  to  the  muter-treasurer 
of  ljncolris  Inny  that  Saturday,  paid  his  fees  of  admission 
in  that  society,  and,  the  Tuesday  following,  was  calledHi^tfce 
bar  there,  and  the  next  day  took  the  oaths  to  government  in 
Westminster  HalL  But  he  did  not  disclose  to  the  wnder- 
treasurer  of  Lincoln  s  Inn  what  had  passed  in  the  Temple. 
The  society  of  Lincoln's  Inn,  hearing  of  this  matter,  issued  a 
summons  to  him  to  appear  three  days  after,  to  shew  cause, 
why  his  call  to  the  bar  should  not  be  vacated,  and  after  hearing 
him,  four  days  afterwards,  annulled  die  call  to  the  bar,  as  ir- 
regular, and  obtained  by  surprise.  The  Judges,  bein*  at- 
tended by  the  treasurers  of  the  two  societies,  and  examining 
the  under-treasusers  6i  each,  (not  upoti  oath,  for  they  pro- 
ceeded as  visitors,)  and  the  above  circumstances  fully  appear- 
ing, and,  after  hearing  Savage  in  support  of  his  appeal,  who 

_  did 


[]]  Mr.  Justice  Gould  was  so  oblig- 
ing as  to  permit  me  to  copy  his  note  of 
Savages  Case,  exactly  as  it  was  read 


in  court  by  Lord  Mansfield. 
(*)  Dated  the  21st  of  June  I77& 
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did  not  examine  any  one  to  vary  the  facts,  declared  their  opi- 
nion that  the  call  to  the  bar  appearing  to  have  been  obtained 
by  surprise,  and  the  bench  of  Lincoln's  Inn  having  pro- 
ceeded immediately  to  annul  it,  the  appeal  should  be  dia- 

The  consequence  of  all  this  is,  that  we  are  all  of  opinion, 
that  no  rule  should  be  made  for  a  mandamus]  but,  if  there  A 
a  ground  for  it,  the  party  must  take  the  ancient  course  of  ap- 
plying to  die  twelve  Judges  [5]. 


The  Kino 

against 

Gray'sInk. 

[357] 


[4]  A  year  or  two  afterwards,  Sa- 
vage having  appeared  as  a  witness  in  a 
cause  at  Gloucester,  one  of  the  counsel 
observing  upon  his  evidence,  mention- . 
cd  the  circumstance  of  his  having  been 
called  to  the  bar,  and  the  ignominy 
with  which  he  had  afterwards  been 
disbarred.  For  this,  Savage  brought  an 
action,  declaring  as  a  barrister,  and 
stating  the  words  to  have  been,  "  This 
u  is  the  Mr.  Savage  uho  was  tailed  to 
"  the  bar  in  1776,  and  was  afterwards 
"scandalously  stripped  of  Ms  gown" 
and  that  they  were  spoken  with  an  in- 
tent to  injure  him  in  his  profession. 
The  defendant  pleaded  not  guilty,  and 
also  three  special  picas  of  justification, 
wherein  were  set  fprth,.the  constitution 
and  regulations  of  the  inns  of  court, 
respecting  the  call  of  barristers,  and 
the  different  proceedings  and  orders  of 
the  Middle  Temple  and  Lincoln's  Inn  re- 
ferred to  in  the  above  report  of  Gould, 
Justice.    *The  cajuse  was  tried  at  Glow 
tester  summer  assizes  1780,  before  Per- 
ry*, Baron.     The  plaintiff  proved  the 
words  *,  and  produced  a  book  of  the 
society  of  Lincoln's  Inn  containing  the 
order  for  his  call,  which,  from  the 
neglect  of  the  officer  of  the  society,  had 
not  been  expunged.    The  defendant 
produced  another  book  containing  the 
order  annulling  the  former,  which  was 
in  the  following  words :  <f  Mr.itfatfricc 
u  Savage ,  who  was  called  to  the  bar  on 
"  the  25th  of  June  last,  having  ap- 


"  plied  for  admission  to  this  society, 
"  on  the  Saturday  preceding,  by  a  cer- 
"  tificate  from  the  society  of  the  Middle 
"  Temple  f*nd  represented  that  he  had, 
"  by  mistake,  omitted  to  apply  for  his 
•'  call  at  the  Temple  in  due  time  for 
"  this  term,  and  it  appearing  that  he 
**  had  applied  there  in  time,  but  his 
u  petition  was  not  moved  by  any 
'<  bencher,  and  that  notice  had  been 
"  given  to  him  of  the  manner  in  which 
14  his  petition  had  been  treated  by  the 
"  under-treasurer  of  the  Middle  Tern* 
"  pie,  It  is  ordered  that  all  the  fees 
"  and  expeuces  paid  by  him  be  re* 
"  turned,  and  the  order  for  his  call 
"  expunged  as  irregular,  and  obtained 
"  by  surprize."  The  jury  found  a 
verdict  for  the  defendant. 

[5]  Hart,  afterwards,  applied  by 
petition  of  appeal  to  the  twelve  Judges, 
and,  on  the  15th  of  Nov.M.2lGeo.3. 
he  was  heard  by  his  counsel,  (Morgan 
and  Lind.)  His  petition  was  accom* 
panted  with  the  same  affidavit  which 
had  been  produced  to  the  court  of 
Kings  Bench.  At  the  same  time  a 
certificate  was  laid  before  the  Judges 
from  the  treasurer  and  benchers  of 
Gray's  Inn,  in  which  they  set  forth, 
that  they  had  not  refused  to  call  him 
to  t,be  bar  merely  because  he  had  been 
discharged  by  an  insolvent  act,  (al- 
though they  stated  that  the  society  of 
Lincoln  s  Inn  had  been  of  opinion  that 
that  was  a  sufficient  cause,)  but,  be* 

cause 


*  The^ritness  swore  to  them  exactly 
as  laid,  but,  though  not  less  severe 
upon  the  plaintiff,  the  words  really 


spoken  were,  (according  to  the  recol- 
lection  of    several  persons    present,), 
somewhat  different. 
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1780*       cause   it   appeared    to    a  much  greater  amount*  than  he  wis 
them  from  a  memorial    able  to  answer,  and  for  other  ciicum« 


yuTviCit     °f  kis  own,  (which  he  stances  of  his  life  mentioned  or  al- 

uaimt       had  also  laid  before  the  ludcd    to    in    the    certificate.— The 

Gray'sIkn.  J^S68')   that   •*  had  Judges  were  unanimous  in  dismissing 

kuowingly  become  secu-  the  petition* 
rity  for  money  borrowed  by  others,  to  i    ».r 


5^  *1-t  Earle  against  Harris. 

Ob  a  warranty     •T'HIS  was  an  action  on  a  policy  of >  insurance,  tried  before 
^/o^be-         L0"1  Mansfield,  at  the  last  Sittings  at  Guildhall, 
fore  a'day  cer-     when  a  verdict  was  found  for  the  plaintiff.    On  Thursday,  the 
^^fromEer  1Sth  of  -4^*4  *«  Solicitor  General  obtained  a  rule  a  shew 
pq?t on  thatday,  cause,  why  there  should  not  be  a  new  trial,  which  was  this  day 
withalanddear-  arSuc*'>  by  Bearcraft,  and  Davenport,  for  the  plaintiff,  and 
2ce? onboard'"  the  Solicitor  General,  and  Dunning,  for  the  defendant, 
and  proceed,  to^      The  facts  of  the  case,  as  reported  by  his  Lordship,  appear* 
dttroMini!**'  ed  to  be  as  follows :  The  policy  was  on  the  ship  the  Leghorn 
bi»nd,  expect-     Galley,  "  At  and  from  Leghorn  to  Jamaica,  with  liberty  to 
Vnogyldnprc^d  "  call  at  the  Windward  Islands;  and  from  thence  to  liter- 
immediately,      "pool;  warranted  to  sail  from  Jamaica  on  or  before  the  first 
J^b^tL  u  ?/ August  next."  The  ship  had  taken  in  her  *whole  lading 
bargo  till  atter     and  papers,  and  set  sail  from  the  port  of  Savannah  la  Mar  in 
jSJtore  u^com-  /«««a»f  °»  the  **  of  August,  and  went  to  Bluefields,  which 
piiaooe  with  the    is  at  the  distance,  of  about  five  miles,  and  is  the  general  place  of 
So^Se*ca      rendezvous  for  convoy.    On  the  £5th  of  July,  an  embargo 
tain  knew  of  the  had  been  laid  on  all  die  ships  in  the  island  by  the  governor, 
STaffi  "u?     ?"*  inserted  in  the  public  news-papers  of  that  date.    On  the 
embargo  being     first  of  August),  as  soon  as  the  ship  had  crossed  the  bar,  going 
ahoJdd  be y  ?ut  °' ^e  harbour  of  Savannah  la  Mar,  the  captain  returned 
«t  353  j'  in  a  boat,  and  there  made  a  protest  against  losses  or  damages 
sustained,  or  to  be  sustained,  on  account  of  the  embargo, 
which  protest  he  could  not  have  made  at  Bluefields.   He  then 
proceeded  the  same  day  over  land  to  Bluefields.  At  that  place 
the  ship  was  detained  till  the  9th  of  August,  when,  convoy 
arriving,  the  embargo  was  taken  off,  and  she  sailed  for  Eng- 
land with  the  convoy,  but  was  afterwards  separated  from  it, 
and  taken  by  an  American  privateer.    The  captain  was  exa- 
mined at  the  trial,  and  admitted  that  he  had  heard  of  the  em* 
*  bargo ;  but  said,  he  thought  it  was  only  meant  to  prevent 
ships  from  departing  without  the  protection  of  convoy ;  that  he 
expected  to  meet  with  convoy  at  Bluefields  on  the  1st  of  Au- 
gust, and  that  the  embargo  would  immediately  cease,  and  leave 
him  to  pursue  his  voyage,  the  same  day,  without  interruption. 
In  support  of  the  verdict,  it  was  insisted,  that  there  had  been 
a  fair  bond  fide  commencement  of  the  voyage  for  Europe,  on 

the 
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the  1st  of  August,  which  brought  the  case  within  the  deter-      1780. 
minauon  in  Bond  v.  Nutt  (z).  ^v**/ 

On  the  other  side  it  was  contended,  that  the  captain,  by       Earle 
sailing,  when  he  knew  of  the  embargo,  had  been  guilty  of  a       against 
wilful  breach  of  duty,  and  could  not  thereby  acquire  any  right.      Hareis. 
There  was  no  inception  of  the  voyage  by  the  departure  from 
Savannah  la  Mar,  as  he  knew  he  could  not  leave  the  island, 
on  account  of  the  embargo.     This  distinguished  the  present 
case  from  that  of  Bond  v.  Nutt,  where  the  principle  of  the 
decision  was,  that  there  had  been  a  bona  fide  departure  from 
Jamaica  within  the  meaning  of  the  policy.     Here  the  sailing 
was  colourable,  and  merely  intended  to  answer  the  letter  of  the 
insurance.     In  Bond  v.  Nutt,  the  captain  had  no  such  pur* 
pose  in  view,  for  he  did  not  know  of  the  insurance. 

Lord  Mansfield, — Whether  there  was  a  bond  fide  sailing 
on  the  1st  of  August,  or  not,  depends  on  the  credit  of  the  cap- 
tain. He  positively  swore,  that  he  expected  to  find  convoy  ready 
at  Bluefields  that  day,  in  which  case  the  embargo  would  have  [  359  3 
ceased  immediately.  The  jury  have  believed  him,  and  have 
found  accordingly.  I  dare  say  the  captain  never  heard  of  Bond 
r.  Nutt. 

Willes,  Justice,— It  appears  to  me  evident,  from  the 
captain's  conduct,  that  he  did  not  mean  a  sailing  on  the 
voyage.  If  he  had  intended  to  proceed  directly,  he  had  no 
occasion  to  quit  his  ship,  in  order  to  make  the  protest.  Upon 
the  whole,  I  think  there  was  not  a  bond  fide  sailing  on  the  1st 
of  August. 

Ashhurst,  Justice, — To  be  sure  there  ought  to  be  a  fair 
sailing ;  but  the  whole  of  the  case  has  been  before  the  jury, 
who  have  given  credit  to  the  captain.  We  must  set  aside  the 
verdict  aa  being  against  evidence,  if  at  all,  and  I  do  not  think 
there  is  ground  for  considering  this  as  a  verdict  against  evidence. 
Bulleh,  Justice, — On  the  facts,  as  stated  by  my  brother 
Willes,  I  should  have  no  doubt  that  the  departure  was  co- 
lourable ;  but,  from  the  report,  it  appears,  that  the  captain 
thought  he  should  find  the  convoy  ready  to  sail  immediately 
from  Bluefields*  and  that  the  embargo  would  of  course  be 
taken  off.  If  he  had  expected,  and  meant  to  wait  for  con- 
voy, it  would  not  have  been  a  sailing  on  the  voyage ;  but  the  ^ 
question  is  mere  matter  of  fact,  and  the  jury  having  believed 
the  captain,  I  think  we  must  be  bound  by  their  finding. 

The  rule  discharged  (a), 

(z)  B.  R.E.17  Geo.  3.  stated  infra,        (a)  Vide  Thllusson  v.  Fergusson, 
p.  352.  col.  2.  infra,  p.  3(5i, 

Vol.  I.  2  C 


559 


CASES  IN  EASTER  TERM 


1780, 


Friday,  21tt 
April. 

A  peace  officer 
may  justify  an 
arrest  on  a  rea- 
sonable charge 
of  felony,  with- 
out a  warrant, 
although  it 
ahould  after- 
wards appear 
that  no  felony 
had  been  com- 
mitted; but  a 
private  indivi- 
dual can- 
»ot[F  1> 

[  360] 


Samuel  against  Payne  and  Others. 

A  CTION  of  trespass  and  false  imprisonment,  against 
-"■  Payne j  a  constable,  and  two  others.  The -facts  of  the 
case  were  these :  Hall,  one  of  the  defendants,  charged  the 
plaintiff  with  having  stolen  some  laces  from  him,  which  he  said 
were  in  the  plaintiff's  house.  A  search  warrant  was  granted 
by  a  justice  of  peace  upon  this  charge,  but  there  was  no  war- 
rant to  apprehend  him.  On  the  search,  the  goods  were  not 
found ;  however,  Payne,  Hall,  and  the  other  defendant,  an 
assistant  of  Payne's,  arrested  the  plaintiff,  and  carried  him  to 
the  Poultry  Compter  on  a  Saturday,  when  no  Alderman  was 
sitting,  by  which  means  he  was  detained  till  Monday,  when, 
after  examination,  he  was  discharged.  The  cause  was  tried 
before  Lord  Mansfield,  and  a  verdict  found  against  all  the 
three  defendants.  At  the  trial,  his  Lordship,  and  the  counsel 
on  both  sides,  looked  upon  the  rule  of  law  to  be,  that,  if  a 
felony  has  actually  been  committed,  any  man,  upon  reason- 
able probable  gounds  of  suspicion,  may  justify  apprehending 
the  suspected  person  to  carry  him  before  a  magistrate ;  but 
that,  if  no  felony  has  been  committed,  the  apprehension  of  a 

Erson  suspected  cannot  be  justified  by  any  body  [f  2].  His 
>rdship  therefore  left  it  to  thejury  to  consider,  whether  any 
felony  had  been  committed.  The  rule,  however,  was  consi- 
dered as  inconvenient  and  narrow ;  because,  if  a  man  charges 
another  with  felony,  and  requires  an  officer  to  take  him  into 
custody,  and  carry  him  before  a  magistrate,  it  would  be  most 
mischievous  that  the  officer  should  be  bound  first  to  try,  and 
at  his  peril  exercise  his  judgment  on  the  truth  of  the  charge. 
He  that  makes  the  charge  should  alone  be  answerable.  Tfie 
officer  does  his  duty  in  carrying  the  accused  before  a  ma- 
gistrate, who  is  authorised  to  examine,  and  commit  or  dis- 
charge. 

On 


[f  1]  In  Storehouse  v.  Elliott,  6  T. 
R.  315.  an  objection  being  taken,  that 
the  action  against  an  individual  for  an 
arrest  by  an  officer,  made  upon  such 
charge  given,  should  be  an  action  upon 
the  case,  it  was  held  that  it  was  right- 
ly brought  in  trespass. 

[f  2]  To  prevent  a  man  from  com- 
mitting a  felony  (in  that  instance  the 


murder  of  his  wife)  a  private  person 
may  justify  breaking  open  his  house 
and  imprisoning  his  person.  Hand- 
cocky.  Baker,  2  B.  4-  P.  260.  Otherwise 
in  case  of  prevention  of  a  breach  of 
the  peace ;  except  (as  it  seems  by  the 
note  of  the  reporters)  such  apprehen- 
ded breach  of  the  peace  would  amount 
to  a  riot. 
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On  this  ground,  a  motion  was  made  for  a  new  trial,  and,  1780. 

ifter  cause  shewn,  the  court  held,  that  the  charge  was  a  suffi-  w-v*w/ 

cient  justification  to  the  constable  and  his  assistants,  and  cited  Samuel 

Waras  Case  in  Clayton  (a),  2  Hale's  Pleas  of  the  Crown,  against 

84.  89.  91.  and  *  Hawkins,  B.  2.  c.  12.  and  c.  13  [7].  Paynb. 

The  Solicitor  General  for  the  plaintiff. — Dunning  for  the 
defendants. 

Hie  rule  made  absolute  [8]. . 


(a)  Clayt.  44.  pL  76. 

[7]  None  of  these  authorities  come 
exactly  up  to  the  present  case,  which 
is  therefore  the  first  determination  of 
the  point.  In  Ward's  Case,  (which  is 
very  loosely  reported,)  it  would  seem, 
that  the  goods  had  been  actually 
stolen.  The  very  point  of  this  case 
had  been  agitated  on  a  demurrer  to 
a  special  justification,  so  long  ago  as 
the  reign  of  Hen.  4  j(Y  ear-book  7  lien. 


4.  p.  35.  pi.  3.)  and  the  court  seems 
to  have  thought,  that,  if  the  cause  of 
suspicion  should  appear  reasonable, 
the  justification  would  be  good,  though 
no  felony  were  committed.  But  the 
case  was  adjourned  [t  93]. 

[8]  The  new  trial  came  on  before 
Lord  Mansfield,  at  the  Sittings  after' 
this  terra,  when  a  verdict  was  found 
against  Hall,  and  for  the  other  two  de- 
fendants. 


H93'}  Vide  Ledwick  v.  Catckpole,  B.  R.  E.  23  Geo.  3.    <&  CWrf.  291. 


Thellusson  against  Fergusson. 


Friday,  21* 

April. 


rPHIS  was  an  action  on  a  policy  of  insurance,  on  the  a  French  ship 
A    French  ship  UAimable  Gertrude,  "At and  from  Guar  J^ufiSSSTSSi 
" daloupe  to  Havre,  warranted  to  sail  on  or  before  the  Slst  j^p/cmor"* 
a  of  December."    It  was  tried  before  Lord  Mansfield,  at  ^fnl^??,ttf 
the  last  Sittings  at  Guildhall,  when  a  verdict  was  found  for  the  the  take  in  mil 
plaintiff.  her  !o«ding  •»* 

r  An  papers,  and 

^n  leave  her  port 
of  loading  befort 
that  day,  and  to  sat)  to  another  part  of  the  island,  Sn  the  direct  course  of  her  voyage,  and  merely  in 
the  hopes  of  joining  convoy,  and  to  take  the  governor's  dispatches  fox  France,  the  warranty  is 


plied  with,  though  the  governor  there  should  detain  [f]  her  beyond  the  day,  and  although  it  was  s 
condition  inserted  in  one  of  her  clearances,  "  that  she  should  pass  that  way  to  take  the  orders  of  go- 
"  verninent.''— An  intention  to  deviate,  if  the  ship  is  taken  before  the  dividing  point,  does  not  va- 
cate the  policy. 


[f]  In  Hatch  v.  Edie,  6  T.  R.  413, 
it  was  decided  in  the  case  of  a  policy 
in  the  common  form  on  ship  and  stores 
at  *nd  from  a  port  that  the  assured 


might  abandon  and  recover  as  for  a 
total  loss,  the  ship  having  been  de- 
tained by  an  embargo  in  that  port. 
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1 780*  On  Friday,  the  14th  of  April,  Bearcrqfi  obtained  a  rait 

«__  -,-  j       for  a  new  trial,  Which  came  on  to  be  argued  this  day,  by  the 
Tiiellussov  Solicitor  General,  Dunning,  and  Douglas,  for  the  plaintiff, 

against       and  Bearcroft  and  Lee,  for  the  defendant. 
Fergusson*       The  evidence  and  facts  of  the  case  appeared,  from  his  Lord- 
ship's report,  to  be  as  follows  : 

The  ship  took  in  her  compleat  lading  and  provisions  foe 
France,  and  all  her  clearances  and  papers,  at  a  port  called 
Pointe  a  Pitre,  in  the  island  of  Guadaloupe,  and  sailed  from 
thence  on  the  24th  of  October,  for  Basseterre,  where  there 
is  no  port,  but  only  an  open  road.  The  town  of  Basseterrt 
is  the  residence  of  the  French  governor.  The  ship  arrived 
there  at  night,  when  the  captain  went  on  shore,  and  next  day 
waited  on  the  governor,  who  would  not  permit  him  to  depart, 
and,  to  prevent  it,  took  his  ship's  papers  from  him.  At  this 
place  he  was  detained  with  his  ship  till  the  10th  of  January, 
when  he  set  sail  with  a  convoy  which  had  arrived  some  little 
time  before,  and  being  separated  after  some  days  from  die 
convoy,  the  ship  was  taken  by  an  English  vessel.  The  cap- 
tain, who  was  die  only  witness  produced  at  the  trial,  swore, 
that  notice  had  been  given,  on  the  part  of  the  governor,  some 
days  before  he  sailed,  to  him  and  the  other  captains  of  ships 
at  Pointe  a  Pitre,  who  were^preparing  to  sail  for  Europe, 
that  a  convoy  was  expected  from  Martinico  to  be  at  Basse- 
terre, by  die  25th  of  October,  and  that,  in  consequence  of 
this  intimation,  he  had  worked  night  and  day  to  get  ready,  and 
had  paid  extraordinary  gratifications  to  obtain  his  ship's  papers 
and  clearances  as  soon  as  possible ;  that  the  desire  of  being  in 
time  for  the  convoy  was  the  only  reason  for  this  haste ;  and 
that,  although  he  was  not  able  to  sail  till  the  24th,  he 
was  still  in  hopes  of  being  in  time  for  the  convoy,  as  he  thought 
it  might  very  probably  have  been  detained  at  Martinico  some 

[  3(>2  ]  days  beyond  its  time.  The  last  ship-paper  which  he  received 
at  Pointe  a  Pitre,  was  Le  Role  d  equipage,  or  die  muster- 
roll.  This  paper,  which  was  much  relied  on  by  the  counsel 
for.  the  defendant,  was  dated  the  24th  of  October,  and  was  in 
the  following  words : 

"  Vu  par  nous,  charge  du  detail  des  classes  au  departement 
,  "'4e  la  Grande  Terre  Guadaloupe,  l'equipage  denommc  au 
M  role  des  autres  parts  au  nombre  de  vingt  personnes,  le  capi- 
4<  tame  compris.  Permis  au  Sieur  Jean  Jaques  Lethuillier, 
u  commandant  le*  navire  JJAiniable  Gertrude  du  Havre,  de 
"  s'en  servir  pour  faire  son  retour,  au  dit  lieu,  passant  a  la 
€t  Basseterre  pour  y  prendre  les  ordres  du  gouvernment,  en 
"  observant  les  ordonnances  &  reglemens  de  la  marine,  fait 
"  a  la  Pointe  a  Pitre,  Guadaloupe,  le  24  Octobre  1778. 
il  Montenot." 

Under  this  there  was  written,  on  die  same  paper,  an 
account,    dated  the  30th  of  October,  of  some  changes  in 

the 
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the  Dumber  of  the  crew,  and,   under  that,  the   following      1780. 
entry:  ^  v*^v^ 

"  Vu  par  nous,  ecrivain  de  la  marine  charge  du  detail  des  Thellussow 
"  classes,  les  vingt  cinq  personnes  existantes  au  present  role,       against 
*'  le  capitaine  compris.     11  est  perm  is  au  Sieur  Lethuillier,  Feuousson. 
u  commandant  le  navire  UAimable  Gertrude  du  Havre,  de 
4tfaire  son  retour  au  dit  lieu,  en  se  conformant  aux  ordon- 
"  nances  8c  reglemens  royaux  de  la  marine.     A  Basseterre 
u  Guadeloupe,  le  2  Janvier  1*779." 

On  another  paper,  called  Le  Conge,  dated  the  1 6th  of 
October,  which  was  read  on  the  part  of  the  plaintiff,  then 
was  written  at  the  bottom,  as  follows  ; 

"  Vu  de  relache  a  la  Basseterre  Guadaloupe,  pour  y 
4i  attendre  un  convoi  pour  France.  Ce  28  Octobre  1778. 
«  Monentheil." 

The  captain  swore,  that  he  understood  the  only  reasons  for 
the  condition  in  the  muster-roll,  that  he  should  go  to  Bane* 
terre,  were,  that  the  convoy  was  to  be  at  that  place,  and  that 
he  might  take  such  dispatches  as  were  ready  for  Europe.  He 
had  not  objected  to  it,  because,  in  die  regular  course  of  his 
voyage  to  France  from  Point e  a  Pitre,  he  must  have  gone 
that  way,  close  under  the  guns  of  Basseterre,  in  order  to  avoid 
Montserrat,  there  being  no  other  course,  except  they  were  to 
keep  quite  close  to  the  leeward,  which  is  not  the  custom."  If 
he  had  arrived  there  in  the  day-time,  he  would  not  have  cast 
anchor,  but  would  have  sent  his  boat  for  the  dispatches,  but, 
having  arrived  at  night,  his  ship  had  been  detained,  contrary  to 
his  intention  and  expectation. 

The  defendant's  counsel,  to  invalidate  the  captain's  testi-  [  363  ] 
mony,  besides  the  muster-roll,  and  the  entry  under  it,  as  above 
stated,  read  the  protest  made  by  the  captain  on  his  arrival  at 
Dover,  (lOth  March  1779,)  and  also  his  deposition  in  answer 
to  the  29th  interrogatory  in  the  proceedings  in  the  Admiralty, 
on  the  condemnation  of  the  ship.  The  words  of  the  protest 
on  which  they  relied  were  as  follows : 

"  Whereupon  he,  (the  captain,)  waited  on  the  proper  officer 
u  at  JPointe  a  Pitre  for  hi  muster-roll,  and  was  answered. 
"  it  could  not  be  granted,  but  on  condition  that  he  should  sail 
"  first  to  Basseterre,  and  there  wait  the  directions  of  the  ge- 
**  neral  of  the  island/* 

And  in  a  subsequent  part : 

"  Whereupon,  at  his,  (the  captain's)  instance,  the  said  John 
"  Nicho/tMS  Lethuillier,  his  father,  came  to  Basseterre,  and 
"  went    with  Messrs.  Gobert  and  Boteul,  commissioners  of  ' 

"  commerce,  to  the  superintendant,  and  also  to  the  general  of 
"  the  island,  stating  to  them,  that  the  said  ship  and  cargo 
"  were  insured  upon  condition  that  she  should  have  departed 
"  from  the  island  of  Guadaloupe  before  the  3 1st  of  December 
94  next,  the  terms  of  which  insurance  they  judged  it  essential 
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1780.       "  t°  fulfil,  notwithstanding  which  they  were  still  absolutely 
v^v^/      ic  refused  permission  to  depart,  and  were  kept  there  until  after 

Thellussok  €€  the  said  31st  of  December'9 

against  The  deposition  relied  on  was  as  follows : 

Fergusson.  "  At  the  time  the  ship  was  first  pursued  and  taken,  she  was 
€C  steering  her  course  towards  Brest.  Her  course  was  not  al- 
u  tered  upon  the  appearance  of  the  vessel  by  which  she  was 
u  taken.  Her  course  was  at  all  times,  when  the  weather  would 
4i  permit,  directed  to  Brest,  for  which  port  he  was  directed 
"  to  sail,  although  the  destination  was  for  Havre  de  Grace  by 
"  the  ship's  papers.  She  was  not,  before  nor  at  the  time  of 
"  the  capture,  sailing  beyond  or  wide  of  Havre  de  Grace.  She 
"  was  then  about  eight  leagues  west  of  Ushant,  and  her 
€i  course  was  not  altered  to  any  other  port  or  place,  but  was 
"  obliged  to  be  directed  to  Brest  in  cousequence  of  the  orders 
"  he  had  received,  subsequent  to  the  delivery  of  the  ship's  pa- 

s      "pers" 

In  answer  to  the  27th  interrogatory,  his  deposition  was, 
"  That  all  the  ship's  papers  found  on  board  were  true  and  fair, 
"  and  none  of  them  false  and  colourable.'1 

At  the  trial,  the  captain  swore,  that  he  had  received  the 
directions  to  keep  in  the  course  to  Brest  at  Basseterre  from 
[  364  ]  his  father,  who  had  formerly  commanded  the  ship,  but  that 
this  was  done  as  the  safest  way,  in  time  of  war,  of  getting  to 
Havre,  which  still  continued  to  be  the  place  of  the  ship's  de- 
stination. 

The  grounds  of  the  application  for  the  new  trial  were  two : 
1 .  That  there  had  been  no  inception  of  the  voyage  on  the  24th 
of  October,  nor  till  after  the  3 1st  of  December ;  2.  That  the 
ship  never  sailed  on  the  voyage  insured,  viz.  from  Guadaloupe 
to  Havre,  but  on  a  voyage  from  Guadaloupe  to  Brest.— I. 
This  case  was  said  to  be  very  different  from  that  of  Bond  v. 
Nutt(c),  which  had  been  relied  on  at  the  trial  by  the  counsel 
for  the  plaintiff,  because,  here*  the  permission  to  leave  PovUe 
a  Pitre  was  conditional.  The  captain  had  no  election ;  he 
was  bound  to  go  to  Basseterre,  and  the  time  of  his  departure 
from  thence  was  at  the  disposal  of  the  governor.  Till  his  or* 
ders  were  received,  he  could  not  proceed  to  Europe,  and,  as 
be  bad  not  Ijeen  permitted  by  the  governor  to  depart  till  long 
after  the  day  in  the  warranty,  the  voyage  had  not  commenced 
till  after  that  day.  The  words  of  the  mttster-roll,  as  delivered 
at  Pointe  a  Pitre,  were  materially  different  from  those  of  the 
ultimate  and  unconditional  permission  to  sail,  which  he  re- 
ceived at  Basseterre.  It  was  manifest  from  the  language  of 
the  protest,  that  he  himself  did  not  consider  the  voyage  as 
t>egun,  because,  if  he  had,  he  would  not  have  stated  to  the 
governor,  that  hi*  departure  fjrom  Basseterre,  before  the  31st 
'  of 

(a)  Infra,  p.  367.  Note  [9]. 
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of  December,  was  essential  towards  fulfilling  the  terms  of  the       1 7  fin 
insurance.    The  act  of  the  captain  in  Bond  v.  Nutt  was  vo- 
luntary,  and  he  proceeded  by  the  way  of  Bluefields  as  the  best  Th***^* 
and  safest  course  he  could  take  for  the  interest  of  the  concern-       ^^^J0* 
cd.    A  bona  fide  and  complete  inception  of  the  voyage  they  F£j^yW0K 
admitted  to  be  sufficient,  even  although  the  force  of  an  em* 
bargo,  or  any  other  compulsion,  should  oblige  the  ship  im- 
mediately to  stop,  or  put  back.     This  had  been  the  case  in  a 
cause  between  these  very  parties,  which  had  been  tried  before 
Lord  Mansfield,  immediately  after  Bond  v.  Nutt,  and 
also  in  the  very  recent  case  of  Earle  v.  Harris. — 2.  The  de- 
position above  stated  was  relied  on  as  evidence,  that  the  ship 
had  never  sailed  on  the  voyage  insured ;  that  she  left  Guada- 
loupe  on  a  voyage  to  Brest,  not  to  Havre;  and  therefore,  in- 
dependent of  the  other  point,  the  plaintiff  was  not  entitled  to 
recover. 

For  the  plaintiff,  it  was  said, — On  Hie  first  point,  that  this      [  365  ] 
case  was  not  so  strong  as  Bond  v.  Nutt,  because  Bluefields 
was  out  of  the  straight  course  of  the  voyage  in  that  case, 
whereas  here  Basseterre  was  in  the  direct  way  to  France,  so 
&at  the  captain  must  have  gone  by  that  place,  at  all  events, 
and  although  there  had  been  no  such  words  in  the  muster-roll 
as  those  relied  on  by  the  defendant's  counsel.    The  only  pur- 
poses for  which  those  words  were  inserted  were,  that  he  might 
be  sure  of  convoy,  which  was  expected  to  be  at  Basseterre,  and 
to  carry  any  government  dispatches  that  might  be  ready.   The 
voyage  to  Europe  was  not  less  commenced  on  that  account ; 
and  the  opinion  the  captain  or  his  father  might  entertain  on 
the  meaning  and  construction  of  the  contract  of  insurance,  as 
disclosed  by  the  depositions,  could  not  alter  the  legal  import 
of  the  policy. — On  the  second  point,  it  was  insisted,  that  the 
voyage  was  not  to  Brest,  but  to  Havre  by  the  way  of  Brest, 
that  being  the  safest  course.    A  ship  loaded  with  merchandize, 
(as  this  was,)  could  never  be  destined  for  Brest,  which  was  not 
a  place  of  trade.     But,  at  most,  if  the  design  had  been  to  go 
from  Basseterre  to  Brest,  still,  as  the  ship  had  certainly  sailed 
from  Point e  a  Pitre  for  Havre,  the  voyage  to  Brest  was  only 
a  deviation  intended,  but  never  carried  into  execution ;  for, 
when  the  capture  took  place,  .she  had  not  gone  out  of  the  di- 
rect course  to  Havre.    That  an  intention  to  deviate,  not  car- 
ried into  effect,  does  not  vacate  a  policy,  had  been  established 
by  several  solemn  determinations^)* 

X.ord  Mansfield, — 1.  In  my  apprehension,  there  is  no 
contradiction  between  the  parol  evidence  and  the  protest  and 
depositions.  This  captain  had  never  heard  of  the  case  of  Bond 
v.  Nutt.     Under  an  insurance  at  such  a  place  as  Guadaloupe 


(d)  Foster  v.  Wilmer,  Carter  v.  The    &c.  cited  supra,  p.  17. 
Royal  Exchange  Assurance  Company, 
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against 
Fkrgusson. 


1780*      or  Jamaica,  the  ship  is  protected  in  going  from  port  to  port 
\^^^/       in  the  island.     But  the  question  here  is,  whether  the  voyage 
Thellusson  Mas  bona  fide,  commenced[F  1],  and  was  stopt  by  accident 
As  to  the  condition  about  taking  the  orders  of  government,  the 
ship  could  not  sail  from  any  part  of  the  island  without  the  go- 
vernors leave.    But  the  captain,  when  he  left  Pointea  Pitre, 
expected  to  meet  with  convoy  at  Basseterre,  and  to  proceed 
immediately  without  interruption.     A  convoy  had  been  pub« 
lished,  and  he  certainly  would  have  gone  to  Basseterre  at  any 
rate,  independent  of  die  clause  in  the  muster-roll.—- 2.  With 
[  $66  ]      regard  to  the  second  point,  the  voyage  to  Brest  was,  at  most, 
but  an  intended  deviation,  not  carried  into  effect.     1  think 
there  should  not  be  a  new  trial  [f  2], 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 
Buller,  Justice, — The  case  in  1777,  between  die  same 
parties,  is  in  point.    There  was  no  embargo  there,  nor  in  the 

preseut 


[f  1]  In  Audlcy  v.  Duff,  2B.SfP. 
111.  where  the  assured  under  a  policy 
on  ship  at  and  from  Oporto  to  Lynn 
was  entitled  to  a  return  of  premium* 
in  case  the  ship  "  sailed  with  convoy 
from  the  coast  of  Portugal,"  &c.  the 
ship  having  sailed  from  Oporto  for 
Lisbon  under  protection  of  ships  em- 
ployed by  government,  there  to  join  a 
large  convoy  for  England,  and  having 
been  separated  by  a  storm  and  then 
run  for  England,  it  was  held  that  the 
assured  had  complied  with  the  condi- 
tion in  the  policy. 

[f2]  The  same  point  was  ruled  in 
Kewly  v.  Ryan,  2  H.  BL  343.;  which 
was  on  a  voyage  to  Liverpool;  al- 
though there  were  clearances  made 
out  for  Cork,  the  port  to  which  it  was 
intended  to  deviate.  In  Middlcwood 
v.  Blokes,  7  T.  jR.  l6%3.  the  voyage 
was  to  Jamaica,  and  the  deviation  in- 
tended was  sp  Nicola  Mole  in  St.  Do* 
mingo.  The  track  to  Nicola  Mole 
and  Jamaica  is  invariably  the  same  to 
a  certain  point :  from  which  there  arc 
three  tracks  to  Jamaica,  more  or  less 
eligible  according  to  circumstances. 
One  of  these  three  lies  on  that  side  of 
St.  Domingo  in  which  Nicola  Mole  is 
situated.  In  this  track,  which  the  ship 
had  taken  in  pursuance  of  the  inten- 


tion to  deviate,  but  before  she  had 
quitted  it  to  put  into  Nicola  Mole,  the 
loss  happened  :  and  the  court  held 
that  the  deviation  was  sufficiently  car- 
ried into  effect  at  the  point  where  the 
three  tracks  divide  :  at  which,  accord- 
ing to  the  voyage  insured,  the  captain 
would  have  exercised  a  judgment  in 
the  choice  of  the  best  of  the  three; 
whereas  in  fact,  in  consequence  of  the 
intention  to  deviate,  he  had  preferred 
that  track  which  lay  by  Nicola  Mole 
without  any  regard  to  its  eligibility. 
This  reason,  as  stated  by  Lawrence, 
J.  in  his  judgment,  appears  the  true 
ground  on  which  the  decision  is  to  be 
supported,  consistently  with  the  prin- 
cipal case  and  the  uniform  current  of 
authorities.  The  jury  at  the  trial,  and 
the  rest  of  the  court  upon  the  discus* 
sion  of  the  rule  for  a  new  trial,  relied 
upon  the  objection  as  a  concealment 
of  a  material  fact,  viz.  the  intention  to 
deviate  :  which  objection  seems  to  ap- 
ply to  cases  of  original  intention  to  de- 
viate, not  carried  in  any  manner  into 
execution.  Indeed  Lord  Kenyon  in- 
timates a  doubt  in  his  own  mirtd  as  to 
the  propriety  of  the  decision  of  those 
cases,  though  he  did  not  wish  to 
disturb  them.  Vide  fFooUridge  v.  JBqf* 
#cllf  supra,  1$, 
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There  must  be  a  lawful 
The 
ship  was  completely  ready  in  all  respects. 

The  rule  discharged  [9]. 


presept  case,  when  the  ship  sailed. 

bon&  fide  sailing,  which  I  think  there  was  in  this  case. 


[9]    There    were    actions    against 
twenty  other  underwriters  upon  this 
policy,  depending  at  this  time.  Nine- 
teen of  whom,  after  the  rule  in  this 
case  of  Thettusson  v.  Fergusson   was 
disposed  of,  not   being  satisfied   with 
the  decision,  obtained  leave  to  conso- 
lidate their  different  causes,  upon  the 
usual  terms  of  being  bound  by  one 
verdict,  and  not  bringing  a  writ  of 
error.   The  twentieth  (Pigou)  did  not 
choose  to  enter  into  this  rule.     At  the 
ensuing  sittings  therefore  two  actions 
were  entered,  Thellusson  v.  Staples,  the 
underwriter  against  whom  the  plain- 
tiffs had  elected  to.  try,  (the  option  in 
such  cases  being  with  the  plaintiff,) 
and  Thellusson  v.  Pigou.  Thellusson  v. 
Staples  stood  first.     The  second  point 
was   now   abandoned.     On  t\ie\first, 
the  same  evidence  was  given  as  at  the 
former  trial,  the  cfaptain  being  still  the 
on  ly  wi  tness  cal led .     Bear  croft,  in  h  is 
opening   for   the   defendant,   insisted 
upon  it,  as  a  proposition  not  to  be 
controverted,  that  "  to  constitute  a 
sailing  within  the  meaning  of  the  war- 
ranty in  this  policy,  the  vessel,  at  the 
time  of  her  sailing  from  the  port  of 
loading,  mu3t  be,  in  the  contempla- 
tion of  the  captain,  at  absolute  and 
entire  liberty  to  proceed  to  hej*  port  of 
delivery  in  a  mathematical  line  if  it 
were  possible."     He  said,  that  was  the 
case  in  all  those  causes  to  which  the 
present  was  supposed  to  bear  a  resem- 
blance.   Lord  Mansfield  summed  up 
to  the  jury,  to  the  following  effect, — 
The  single  question  on  this  policy  is, 
Whether  the  ship  sailed  on  her  voyage 
to  Havre  before  the  31st  of  December. 
?he  certainly  sailed  from  Pointe  a 


Pitre  completely  loaded  before  that 
time.   The  doubt,  on  the  first  question 
of  this  sort*,  was  this  :  The  policy 
was  "  at  and  from  Jamaica ;"  now  the 
word  "  at"  certainly   comprises   the 
whole  island,  and,  under  that  word, 
you  may  sail  from  one  port  to  another 
every   where  along  the   coast  of  the 
island.     The  ship,  therefore,  in  that 
sense,  was  still  at  Jamaica  after  she 
had  got   to  Bluejields.    She  did  not 
leave  Bluejields  till  after  the  day  named 
in  the  warranty,  and  that  place  was 
quite. out  of  the  course  of  navigation 
from  #  St.  Anne's  to  England.    I  own, 
at  the  trial,  I  thought  the  voyage  to 
England  did  not  commence  till  the 
ship  sailed  from  Bluejields,  and,  ac- 
cording to  my  opinion  then,  a  verdict 
was  found  for  the   defendant.      But 
there  was  a  doubt.     I  therefore  wish-' 
ed,  (as  I  always  do   in  such  cases,) 
that  the  opinion  of  the  court  might  be 
taken,  in  order  to  settle   the   point. 
The  case,  when  it  came  on  in  court, 
was  very  ably  argued ;  I  was  com- 
pletely convinced;  and  the  court  una- 
nimously of  opinion,  that  the  voyage 
to  England  began  when  the  ship  sailed 
from  St.  Anne's,  and,  upon  the  second 
trial,    the   plaintiff   had    a    verdict. 
Earlt  v.  Harris  was  still  a  stronger 
case.  There,  an  embargo  was  actually 
published   before  the  ship  sailed,  and 
the  captain  immediately,  after  cross* 
ing  the  bar,  returned  to  make  a  pro- 
test, and  sent  his  ship  knowingly  into 
the  embargo ;  but  he  swore  he  ex* 
pected  the  embargo  was  to  be  taken 
off,  and  that  he  should  proceed  imme- 
diately upon  his  voyage;  and  the  jury 
believed  him.    In , this  case,  to  go  by 

steps, 


•  In  Bond  v.  Nutt, 


Sffia 
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1780.        rteps,  there  was  public 
s^^s^j       notification  of  a  convoy 
Thixlusson   tobeat  Wrreon 
against        *?   25th    of    October. 
Fergusson.    lhc  CllPtam  thought  it 
might  be  stopped  a  day 
or  two   at  Martinico,    and   that   he 
should  get  to  Basseterre  in  time.     He 
worked   night  and  day,  parti   double 
fees  for  his   papers,  and  sailed  with 
full  expectations  of  pursuing  his  voy- 
age directly.  He  knew  of  no  embargo, 
and  Basseterre  was  dircct- 
[  &>7  ]    ly  in  his  road.     In  that 
respect  this  case    differs 
strongly  from  Bond  v.  Nutt.     lie  was 
even  in  the  regular  voyage  obliged  to 
pass  under  the  cannon  of  Basseterre. 
He  had  his  muster-roll  on  condition 
of  calling  there.     But  he  made  no  dif- 
ficulty of  taking  it  on  that  condition, 
because  he  knew   he  must  passfjiat 
way  at  all  events.     Did  he  not,  bond 
Jide,  begin  his  voyage  ?     He  certainly 
had  no  idea,  when  he    sailed  from 
Pointe  a  Pitre,  of  meeting  with  any 
stop.     So  it  was  in  the  former  case  of 
Thellusson  v.  Fergusson.    There  was 
no  idea  of  the  embargo   in  that  case 
when  the  ship  sailed.     Here,  there  is 
not  the  least  suspicion  of  fraud.     The 
captain  certainly  did  not  know  of  the 
determination  in  Bond  v.  Nutt.     He 
thought,  when    he  was   detained   at 
Basseterre  beyond  the  31st  of  Decem- 
ber, that   the   policy    was  -forfeited, 
which  is  a  strong  circumstance  in  the 
plaintiff's  favour,  for  it  shews  that  the 
sailing   was    not    colourable.      This 
question  has  undergone  the  considera- 
tion of  a  special  jury,  and  of  the  court. 
Underwriters  have  a  right  to  litigate 
questions  which  seem  to  them  to  be  in 
their     favour.      But,   at  last,    there 
should  be  an  end  of  ligitation.   If  you 
should  be  of  the  same  opiuion  with  the 
former  jury(  and  the  court,  you  will 
find  for  the  plaintiff. — A  verdict  was 
accordingly  found  for  the  plaintiff,  and 


immediately  afterwards  the  counsel 
for  Pigou  agreed  that  one  should  also 
be  entered,  by  consent,  against  him. 

As  in  these  causes,  as  well  as  in 
Earle  v.  Harris,  Bond  v.  Nutt  was 
very  much  referred  to,  and,  ever  since 
it  was  determined,  has  been  consider- 
ed as  a  leading  case  in  the  law  of  in- 
surance; it  will  not  be  improper  t» 
subjoin  an  account    of   it    in   this 
place  [t  9  *].     It  was  tried  before  Lord 
Mansfield  at  Guildhall,  at  the  Sit- 
tings after  H.  17  Geo.  3.    The  policy 
was  effected,  (on  the  ship  Cape  I,)  on 
20th   of  August   17769  and   was   in 
these  words :  "  At  and  from  Jamaica 
"  to  London,  warranted  to  have  sailed 
"  on  before  the  1st  of  August  177o\ 
"  to  return  5  per  cent,  if  the  ship  de- 
"  parted  with  convoy,  or  8  per  cent. 
"  if  with  convoy  for  the  voyage  (f) 
"  and  arrived."    The  first  and  second 
counts  in    the  declaration    averred, 
"  That  the  ship  sailed  before  the  1st 
of  August,  viz.  on  the  20th  of  July, 
from  St.  Anne's  Bay  at  Jamaica,  where 
she  had  been  loaded,  and  had  taken  in 
her  cargo  for  the  said  voyage,  (i.  e. 
from  Jamaica  to   London,  J  ready  to 
perform  the  said  voyage,  and  proceed- 
ed to  Bluefields  for  the  purpose  of 
joining  convoy  there,  which  was  then 
about  to  sail  for  Great-Britain."   The 
third  count  stated,  **  That  she  sailed 
before  the  1st  of  August,  viz.  ore/row 
Jamaica  aforesaid,  on  her  said  voy- 
age."   It  was  admitted  by  the  defend- 
ant, that  the  ship  had  taken   in  her 
complete  lading  and  clearances  for 
England,   and   had   sailed   from    St. 
Anne's  Bay,  on  the  26th  of  July,  on 
purpose  to  join  the  convoy  there,  and 
proceed  to  England;  that  she  arrived 
at  Bluefields  on  the  28th  or  29th  of 
July,  when  she  was  detained  till  be- 
yond the  day  in  the  warranty,  in  pur- 
suance of  a  proclamation  from  the 
governor  and  council  of  Jamaica  for 
a  general  embargo ;  that,  afterwards, 

having 


[+94]  Since  reported,  Coxpp.  601.      (fj  Vide  Lilly  v.  Ewer,  s*pratp.72* 


IN  THE  TWENTIETH  YEAR  OF  GEORGE  m.      367 

so  far  as  to  be  beyond        178Q. 
the  reach  of  the  guns,       N^s  ^, 
she  would  have    been  THELLU5S03r 
compelled    to    return,  -^ 

and,  in  fact,  many  FERGUSM)jr. 
ships  of  this  fleet  were 
forced  back  after  they  liad  sailed. 
2.  If  there  was  an  inception  of  the 
voyage  on  the  departure  of  the 
ship  from  St.  Anne's,  her  going  to 
Bluefields,  for  the  express  and  sole  pur- 
pose of  meeting  with  convoy,  was  no 
deviation.  To  be  sure,  as  Bluefields 
is  on  the  opposite  side  of  the  island, 
and  out  of  the  direct  course,  there  wa» 
an  actual  deviation;  but  if  it  was  for 
a  justifiable  reason,  it  was  no  devia- 
tion in  the  sense  in  which  the  word  is 
used  when  applied  to  insurances. 
Whenever  a  ship  does  what  is  bene- 
ficial to  all  the  parties  interested,  it  it 
as  much  within  the  meaning  of  the 
policy,  as  if  expressed  in  words.  A 
deviation  which  vacates  the  policy, 
must  be  something  injurious  to  the 
underwriter,  something  which  ex- 
poses him  to  a  risk  which  he  did  not 
mean  to  insure.  There  was  no  occa- 
sion for  any  particular  clause  in  the 
present  policy  specifying  that  the  ship 
might  go  to  Bluefields  to  join  the  con- 
voy. The  underwriters  knew,  and  it 
must  have  been  understood  by  all  par- 
tics,  that  Bluefields  was  the  place  of 
rendezvous.  It-is  no  port ;  no  motive 
of  trade  occasioned  the  ship's  going* 
there ;  and,  to  decide  whether  a  de- 
parture from  the  direct  course  of  a 
voyage,  is  in  law  a  deviation,  the  ob- 
ject of  such  departure,  its  tendency, 
and  effect,  must  be  taken  into  consi- 
deration.   In  the  case  of  Motteux  v. 


having  had  sailing  orders,  she  proceed- 
ed with  the  convoy  for  England,  and, 
on  her  passage,  being  separated  from 
the  convoy,  was  taken  by  an  American 
privateer.      Bluefields  was  the  usual 
place  of  rendezvous  of  the  King's  ships 
and  convoy  on  the  Jamaica  station, 
but  the  greatest  part  of  the  course 
from  St.  Anne's  to  Bluefields  was  out 
of  the  direct  road  to   England.     A 
verdict  having  been  found  for  the  de- 
fendant, the  case  was  argued  on  two 
several  days,  by  Dunning,  and  Buller, 
for  the  plaintiff,  and    Wallace,    and 
Baldwin,  for  the  defendant.     The  two 
points  made  for  «.hc  defendants  were : 
1.  That  there  was  no  departure  till 
after  the  day  in  the  warranty:    2. 
That  if  there  was,  the  going  to  Blue' 
fields  was  a  deviation.     After  the  first 
argument,  Lord  Mansfield,  said  it 
seemed  to  be  a  new  question,  whether 
a  ship  going  expressly  for  the  purpose 
of  getting  convoy,  out  of  the  course 
of  the  voyage,  is  to  be  considered  as 
in  the  prosecution  of  the  voyage  in- 
sured, or  whether  this  is  a  deviation. 
He  therefore  directed  that  the  cause 
thould  stand  over  to  look  for  cases  on 
that  subject. 

The  general  scope  of  the  argument 
for  the  plaintiff,  was  as  follows : 

I .  It  was  urged  at  the  trial,  by  the 
defendant's  counsel,  that  it  is  the 
practice  of  ships  in  the  West -India 
trade  to  sail  from  port  to  port  for  the 
purpose  of  taking  in  different  commo- 
dities, and  till  they  finally 
[  368  ]  depart  from  the  last  port, 
they  still  are  considered 
as  continuing  at  the  island;  but,  in 
this  case,  the  ship  had  completed  her 
cargo,  tad  all  her  papers  on  board, 
and  6ad  nothing  further  to  do  at  Ja- 
maica. It  was  said,  that,  if  she  had 
sailed  from  Jamaica,  the  embargo 
never  could  have  reached  her  to  stop 
her  voyage;  but  that  proposition  is 
not  a  clear  one.   If  she  had  not  sailed 


The  London  Assurance  Company  (g)% 
the  insurance  was  from  Fort  St. 
George  in  the  East  Indies  to  London ; 
but  the  ship,  on  her  arrival  tit  Fort  St. 
George,  being  leaky  and  unable  to 
proceed  for  Europe  without  repairs, 
she  went  back  all  the  way  to  Bengal 

for 


CgJ  Cane.  6  Dec.  1739. 1  Alk.  545. 
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1 7  SO.  'or  tnc  Purpose  of  being 

^^^^^  repaired.     Yet,  as  this 

Thelites-  wfts  tnought  necessary 

son  *°r  *ne  interest  of  all 

against  concerned,  and  vrasr  not 

Fb*o  vwojr.  done  for  an?  PurPosc  of 
trade,  the  underwriters 
were  held  to  be  liable,  although  no- 
thing was  said  in  the  policy  about  leave 
to  go  out  of  the  insured  course  for  the 
take  of  repairs,  Here,  in  like  man- 
ner, the  deviation  was  necessary,  and 
not  for  the  sake  of  trade.  The  same 
irasorr  applies  to  every  case  where  the 
act  is  for  the  benefit  of  all  concerned. 
Suppose  the  ship,  in  the  course  of  her 
▼oyage,  were  to  find  herself  on  the 
point  of  sailing  into  the  midst  of  a  fleet 
of  privateers;  surely  she  woold  be  war- 
ranted in  going  as  far  to  the  right  or 
left  as  should  be  necessary  to  avoid  the 
danger  of  capture.  In  all  the  reported 
cases  of  deviation  for  the  sake  of  con- 
voy, (which  are  but  two  or  three,) 
there  was,  it  is  true,  an  express  war- 
ranty to  depart  with  convoy,  viz.  in 
Bond  v.  Gonsahstji},  Gordon  \.Mor fey 
(i),  and  Stevenson  v.  Snow  (ft) ;  but, 
in  the  present  case,  there  h  what  is 
tantamount  to  such  a  warranty.  The 
premium  was  to  be  lessened  if  the  ship 
should  sail  with  convoy.  That  event 
therefore  w^as  manifestly  in  the  con- 
templation of  the  contracting  parties, 
and  was  provided  for  in  the  con- 
tract; and  the  ship  could  not  de- 
part with  convoy  without  going  to 
Blurfields,  In  the  other  cases,  if  the 
ship  departed  without  convoy,  the  un- 
derwriters Were  not  to  be  liable  at  all. 
In  the  present,  they  were  to  continue 
liable,  but  it  was  to  be  in  a  less  de- 


gree. There  is  therefore  a  literal  dif- 
ference; but,  as  to  the  question  now 
before  the  court,  the  former  casts 
agree  in  principle,  and  substance,  with 
the  present.  In  the  case  of  Peftj  y. 
The  Royal  Exchange  Assurance  Com- 
pany (I),  the  whole  doctrine  on  the 
subject  of  the  present  question  was 
very  fully  discussed  at  the  bar,  and  by 
the  court.  It  was  there  stated  in  the 
case,  as  a  material  fact,  that  what  was 
done  was  prudent,  and  for  the  general 
benefit  of  all  persons  concerned  in  the 
safety  of  the  ship.  The  argument  and 
decision  went,  1.  upon  the 
acts  being  in  the  usual  [  S6$  J 
course,  and,  therefore  such 
as  must  have  been  in  the  knowledge  of 
the  underwriters,  and  that  what  it  is 
known  must  be  done  is  as  much  co- 
vered by  a  policy  as  if  it  rwere  ex* 
pressly  mentioned  (m);  and,  2.  upon 
its  being  found"  to  have  been  ex  justd 
causa,  and  for  the  general  benefit  fn ). 
Those  principles  are  perfectly  applica- 
ble here.  The  master  looked  at  the 
same  end;  the  safety  of  tTie  property 
insured.  There,  the  ship  was  to  be 
refitted,  which  was  necessary  for  her 
safety.  Here  she  was  to  be  protected 
against  enemies  and  pirates.  In  short, 
nothing  was  done  which  the  insurers, 
if  they  had  known  and  been  consulted, 
would  not  themselves  have  directed. 
It  may  be  said,  that  the  word  necessity 
is  used  in  some  of  the  cases,  and  that 
here  no  necessity  existed.  To  be  sure 
there  was  not  any  physical  necessity, 
but  there  was  a  necessity  in  the  sense 
in  which  the  word  is  made  use  of  in 
those  other  cases.  The  risk  was  di- 
minished in  a  much  greater  propor- 
tion, 


( h)  At  N.  Pr.  14  Feb.  1704.  Be- 
fore Holt.Ch.  J.  2  Salk.  445. 

(i)  At  N.  Pr.  H.  20  Geo.  2.  before 
Lee9  Ch.  J.  2  Str.  1265. 

(k)  B.  R.  M.  2  Geo.  3,  3  Burr. 
1237*  Buller  also  mentioned  a  case  of 
Le  Fexre  v.  Br  ads  haw,  C.  B.  II.  ZGeo. 


3.  of  the  same  sort, 

(I)  B.  R.  E.  30  Geo.  2. 1  jftrrr.541. 
Tierney  ▼.  Etherington  there  cited 
1  Burr.  348. 

(mj  1  Burr.  350. 

(n)  1  Burr.  351. 
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Hon,  by  the  sailing  with  convoy,  than 
was  counterbalanced  by  the  stipulated 
return  of  premium. 

The  arguments  foe*  the   defendant 
were  to  the  following  effect. 

The  parties  did  not  know  from  what 
part  of  the  island  the  tdiip  would  sail, 
and,  therefore,  they,  insured   at  and 
from  Jamaica  in  general.    Blue  fields  is 
as  much  in  Jamaica  as  St.  June's ;  and 
the  ship  was  certainly  protected  under 
the  word  "  at"  in  going  from  the  one 
place  to  the  other.     But  the  under- 
writers would  not  insure  the  voyage 
home  unless  she  would  have  departed 
by  a  certain  day.    This  was  the  very 
foundation  of  the  contract,  and  the 
reason  was,  because  the  risk  is  greater, 
and  the  premium  rises  of  course,  if  the 
ship  continue  longer,  so  as  to  be  ex- 
posed to  the  tempestuous  weather  in  the 
end  of  the  year.     The  argument  from 
the  return  of  premium  to  jbe  made  in 
case  of  sailing  with  convoy  is  a  fallacy. 
The  underwriters  only  meant  that  if 
the  ship  should,  within  the  time  speci- 
fied, depart  under  that  protection  from 
the  war-risk,  they  would,  in  such  case, 
insure  the  voyage  for  a  smaller  consider- 
ation.     The     case   is  very  different 
when  there  is  an  express  warranty  to 
depart  with  convoy,  for  then,  as  the 
party  insuring  must  be  supposed   to 
know  wfrere  the  convoy  will  be  sta- 
tioned, the  ship  is,  from  the  nature  of 
the  thing,  insured  from  the  port  of 
loading  to  the  rendezvous  for  convoy. 
The  argument  for  the  plaintiff  would 
have  hejd  equally  if  the  captain,  hav- 
ing gone    there,    had   remained  vo- 
luntarily waiting  for  convoy  till  long 
after  the  day  stipulated,  and  when  the 
dangerous  hurricanes  had  begun.  How 
can  the  insured, or  this  court, say,  that 
theunder writer  shall  be  obliged  to  con* 
sider  it  as  more  for  his  interest  that  the 
ship  should  sail  later  in  the  season  but 
protected  from  capture,  than  earlier, 
and  Jet*  exposed  to  tempest,  but  more 
to  the  danger  of  capture?   If  the  ship 
had  been  disabled   by  a  storm  at  St. 
Anne's  and  kept  till  the  2d  of  August, 
the  underwriters  would  not  have  been 
liable. 


Thellus- 

so  n 

against 


Lord   Mansvield,— -     1780, 
I  am  glad  this  case  has 
been  so  fully  and  ably 
argued.     It  came  on  by 
the  candour  of  the  par-  _ 

ties,  in  the  fairest  way-FEROussow. 
After  the  verdict  was 
brought  in,  the  foreman  told  me,  that 
at  least  .€100,000.  depended  on  it- 
Some  things  are  very  clear.  The  po- 
licy was  made  on  the  20th  of  August, 
on  the  contingency  of  a  fact,  which 
must  have  happened  one  way  or  th« 
other,  before  the  making  of  the  con- 
tract, and  which  nothing  that  has 
happened  since  could  alter.  The 
port  from  which  the  ship  was  to  sail, 
'  was,  if  I  may  use  the  expression,  the 
whole  island  of  Jamaica.  The  words 
"  at  Jamaica"  in  the  policy  mean 
from  port  to  port*  It  is  a  question  of 
factpvhether  she  sailed  from  Jamaica 
before  the  first  of  August.  There  M 
no  latitude,  no  equity,  no  construction 
that  can  supply  the  place  of  that  fact. 
Certainly  if  she  had  been  detained  at 
St.  Antic's  beyond  that  day,  though  by 
proper  reasons,— as  for  necessary  re- 
pairs, tempestuous  weather,  to  avoid 
an  enemy,  &c— the  insurance  on  the 
voyage  home  would  have  been  at  an 
end.  On  the  other  hand,  if  she  had 
broken  ground  on  the  voyage  from  Ja* 
tnaica,  and  had  been  put  back  by 
storm,  an  embargo,  or  an  enemy,  and 
had  then  been  under  a  necessity  of  stay- 
ing till  September ',  still  there  would  have 
been  a  sailing  within  the  meaning  of 
the  contract.  This  was  the  fact  in  an- 
other case,  (Thellusson  v.  Fcrgusson,) 
tried  before  me  immediately  after  the 
present.  The  ship  Hero  was  warranted 
to  sail  from  Grenada  between  the  12th 
of  January  and  the  1st  of  August.  On 
the  1st  of  August  she  had  just 
got  under  sail,  (having  all  her  [  370] 
cargo  and  clearances  on 
board,)  when  an  embargo  was  laid  on, 
and  the  captain  told  he  would  be  fired 
upon  from  the  fort  if  he  proceeded.  He 
therefore  stopped, and  was  detained  be- 
yond the  day.  I  held  this  to  be  a 
departure.  A  verdict  was  found  for 
the   plaintiff,  and  there  has  been  no 

motion 
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Thellus- 

SON 


motion  for  a  new  trial*. 
The  whole  question  turns 
upon  this ;  did  the  voy- 
age from  Jamaica  begin 
from  St.  J  fine's  or  from 
When  a 
voyage  is  once  begun, 
the  going  a  little  out  of  the  way  may 
be  a  benefit  to  all  concerned,  and 
therefore  no  deviation.  Another  point 
^rery  material  here  is,  that  as  the  ship 
was  protected  during  her  stay  at 
Jamaica,  she  had  a  right  to  go  to 
Blucfields,  or  all  round  the  island. 
If  the  insurance  had  been  at  and  from 
the  port  of  St.  Anne,  warranted  to  sail 
on  or  before  the  first  of  August,  the  case 
might  have  been  different.  The  court 
wishes  to  consider  this  case  farther,  and 
to  give  such  an  opinion  on  the  real 
merits  as  may  direct  the  judgment  of 
the  persons  interested  in  all  the  causes 
depending  on  this  policy. 

Aston,  Justice,— I  am  glad  the  court 
takes  time  to  consider.  At  present  it 
appears  to  me  to  be  a  mere  question  of 
fact,  whether  the  ship  sailed,  bona  fide, 
from  Jamaica  on  or  before  the  first  of 
August.  It  is  a  different  case  from  de- 
viations occasioned  and  excused  ex  Just  A 
causa,  such  as  storm,  avoiding  an  ene- 
my, &c.  Here  did  the  ship  sail  from 
Jamaica  when  she  left  St.  Anne's,  or 
only  when  she  left  Blucfields  f  If  she 
had  gone  to  Blucfields  to  join  the 
convoy,  and  had  not  met  with  any, 
she  could  not  have  staid  there  to  wait 
for  it. 

Wilks,  Justice, — The  question  is 
certainly  a  question  of  fact,  and  for 


the  decision  of  the  jury.  If  theAip 
had  found  no  convoy  at  Blucfields,  she 
must  have  proceeded,  or,  having  found 
convoy,  if  she  had  been  detained 
there  waiting  forother  ships,  this  would 
have  exempted  the  underwriters. 

Some  days  afterwards,  Lord  Mans- 
field delivered  the  opinion  of  the 
court  as  follows. — Upon  consideration 
of  all  the  circumstances  of  this  case, 
we  are  satisfied  that  the  voyage  front 
Jamaica  to  England  began  from  St. 
Anne's.  On  sailing  the  ship  had  no 
object  but  to  make  the  best  of  her  way 
to  England,  she  touched  at  Blucfields 
only  as  being  the  safest  way  she  could 
take.  It  is  manifest,  from  the  value 
of  the  property  depending  on  this  trial, 
that  it  was  considered  by  all  the  other 
shipping  as  the  safest  measure  to  be  ob- 
served, and  that  the  contrary  would 
have  been  unwise  and  imprudent.  The 
great  distinction  (and  on  which  we 
found  our  opinion)  is,  that  she  left 
St.  Anne's  for  England,  with  her  cargo, 
papers,  master,  &c.  on  board,  and  did 
not  sail  to  Blucfields  as  a  distinct  port. 
If  she  had  gone  there  for  any  purpose 
independent  of  the  immediate  prosecu- 
tion of  her  voyage,  as,  for  instance, 
to  take  in  water,  letters,  or  even  to 
wait  for  convoy,  ,nonex  being  there, 
that  would  have  made  a  great  differ- 
ence; there  would  then  have  been  a 
coasting  voyage  to  Blucfields,  and  an- 
other from  thence  to  England.  But 
here  we  think  the  only  object  was  to 
take  the  safest  course  to  England  from 
St.  Anne's. 

The  rule  made  absolute. 


#  The  question,  in  that  cause  of  Thcl- 
lussonv.  Fergusson,  came  on  in  the  form 
of  an  action  for  a  return  of  premium. 
There  were  two  policies;  one  with  a 
warranty  that  the  ship  should  sail  on  or 
before  the  first  of  August ;  the  other, 
which  was  made  afterwards  to  provide 
for  the  event  of  her  not  sailing  on  or 
before  the  first,  contained  a  warranty 


to  sail  on  or  after  the  second  of  August. 
The  ship,  after  she  had  been  forced 
back,  obtained  leave  to  sail  again  on 
the  third,  which  she  did,  and  arrived 
safe,  upon  which  the  insured  brought 
this  action  against  the  underwriters  on 
the  second  policy,  on  the  ground  that 
the  risk  insured  by  them  had  never 
commenced. 
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Hoare  and  Others  against  Dawes  and      s»tu»d»,,8M 

0  April* 

Another. 

THIS  was  an  action  for  money  lent  and  advanced,  which  To  make  a  ma 
was  tried  before  Lord  Mansfield,  at  the  last  Sittings  JjJfu^JES 
at  Guildhall  (a),  and  a  verdict  found  for  the  defendants.     On  either  be  a  coa- 
Friday,  the  14th  of  April,  the  Solicitor  General  obtained  ^^ST^ 
a  rule  to  shew  cause  why  there  should  not  be  a  new  trial ;  tcnsibie  perm 
and,  this  day,  the  case  came  on  to  be  argued ;  when  the  facts  £^re£j[£ly 
appeared,  from  his  Lordship's  report,  to  be  as  follow : — The  and  l^or  be 
plaintiffs,  who  were  bankers,  had  advanced  a  sum  of  money  mJ5JLb*J?<S^ 
on  certain  tea-warrants  of  the  East-India  Company  to  Con-  £'  make  we  of 
tencin  a   broker  who  deposited  the  tea-warrants  with  the  hw  credit,  and  t» 
plaintiffs  as  a  security,  and  also  gave  them  his  note  of  hand  oncjokuiyaa" 
for  the  sum  advanced.  .  He  had  been  employed  by  a  number  sweraWe  wit* 
of  persons,  of  whom  the  defendants  were  two,  to  purchase  a  kUMdt 
lot  of  tea  at  the  East-India  Company's  sale,  of  which  they, 
(together  with  himself,)  were  to  have  separate  shares,  the  lots 
being,  in  general,  too  large  for  any  one  dealer.    The  practice 
at  such  sales  is,  for  the  Company  to  give  a  warrant  or  war- 
rants to  the  broker  or  purchasor,  for  the  delivery  of  the  quan- 
tity of  tea  purchased,  on  payment  being  made.     At  the  time 
of  the  sale,  £25  per  cent,  is  advanced,   and  is  forfeited,  un-; 
Jess  the  whole  is  paid  on  the  third,  which  is  the  last,  day  of 
payment.       If  paid  sooner,  allowance  is  made  for  prompt 
payment.     The  warrants  are  often  pledged,  and  money  raised 
upou  them;   generally  considerably  less  than  the  supposed 
value  of  the  tea.      It  happened,  however,  in  this  instance, 
between  the  time  of  the  deposit  of  the  warrants  with  the 
plaintiffs,  and  the  time  when  the  payment  was  to  be  made  at 
the  India  House,  that  the  value  of  the  tea  sunk  so  much  as 
to  be  considerably  under  the  amount  of  the  sum  advanced. 
The  broker,  in  the  mean  time,  had  become  a  bankrupt,  and 
had  informed  the  plaintiffs  who  his  employers  were,  all  of 
whom,  except  the  defendants,  were  since  either  dead,  or  be- 
come bankrupts.    The  shares  of  the  defendants  were  to  be 
two  sixteenths  of  the  whole  lot. — The  ground  of  the  action 
was,  that  all  the  employers  of  the  broker  were  to  be  con- 
sidered  as  partners,  and  jointly  and  severally  liable  for  the 
whole.      The  defendants  owed  nothing  upon  their  own  two 
sixteenths.    There  was  not  any  joint  concern  in  the  re-dispo- 
sal of  the  tea.    The  defendant  produced  several  bankers  and      [  372  } 
brokers,   (of  whom  Contencin  was  one,)  who  said,  they  had 

had 

fa  J  Friday,  the  3d  of  March  1780. 
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1780.  hftd  frequent  transactions  of  this  sort,  (it  being  a  very  usual 
v^v-w  speculation,)  and  they  always  understood,  that  the  only 
Ho  a  re  security  was  the  pledge,  and  the  personal  security  of  the 
against  broker,  unless  where  the  principals  were  enquired  after, 
Dawes,  and  declared,  which  was  very  rarely  -done.  That,  as  the 
practice  was  to  advance  considerably  under  the  supposed  value 
of  the  tea,  and  it  was  also  usual  to  stipulate,  that  if  the 
money  was  not  repaid  within  a  certain  time,  the  lender  might 
sell,  the  warrant  was  of  itself  a  general  and  sufficient  secu- 
rity. Contend n  said,  that  tea-warrants  were  considered  as 
cash,  and  passed  by  delivery.  On  the  other  side,  in  answer  to 
this  evidence,  (the  plaintiffs  having,  at  Jirst,  rested  their  case 
on  the  fact,  that  there  were  persons  behind  the  curtain,  for 
whom  the  broker  acted,)  two  witnesses  were  called.  One  of 
them,  one  Cartony,  a  tea  dealer,  swore,  that  a  broker  had 
once  borrowed  some  money  for  him  on  tea-warrants,  from 
the  plaintiffs,  and  that  the  value  of  the  tea  having  fallen  under  . 
the  sum  advanced,  and  the  broker  having  foiled,  he  had  paid 
the  difference,  considering  himself  as  liable.  The  other  was 
a  person  who  had  also  dealt  in  tea,  and  in  loans  of  this  sort, 
and  he  swore,  that  his  idea  had  always  been,  that  the  persons 
behind  the  curtain  were  liable ;  but,  upon  cross-examination, 
he  said,  he  never  knew  any  loss  happen,  nor  any  demand 
actually  made,  on  the  broker's  employers. 

Lord  Mansfield  said,  when  the  rule  was  moved  for,  that 
he  was  very  glad  the  motion  had  been  made,  that  the  question 
might  be  re-considered.  That,  at  first,  at  the  trial,  he  was  of 
opinion  with  the  plaintiffs,  thinking  this  was  a  case  of  sleeping 
partners,  but  that,  before  the  end  of  the  cause,  he  was  veijr 
clear,  that  the  different  employers  wese  only  liable  for  their 
own  shares. 

The  Solicitor  General,  Dunning,  and  Davenport,  for  the 
plaintiffs : — Bearcroft,  Lee,  and  Wood,  for  the  defendants. 

Lord  Mansfield, — I  considered  this,  at  first,  as  a  case  of 
dormant  partners.  The  law  with  respect  to  them,  is  not  dis-/ 
puted,  viz.  that  they  are  liable  when  discovered,  because  they 
would  otherwise  receive  usurious  interest  without  any  risk; 
but,  towards  the  end  of  the  cause,  the  nature  of  the  transac- 
tion, and  of  these  loans,  was  more  clearly  explained,  and  1 
was  satisfied  with  the  verdict,  and  am  now  confirmed  in  my 
(  opinion.    The  evidence  of  Cartony  is  irrelevant,  because  he 

said  the  broker  borrowed  the  money  for  him;  and  besides,  he 
[  373  ]  did  not  dispute  the  demand.  Is  this  a  partnership  between 
the  buyers  ?  1  think  it  is  not ;  but  merely  an  undertaking  with 
the  broker  by  each,  for  a  particular  quantity.  There  is  uo 
undertaking  by  one  to  advance  money  for  another,  nor  any 
agreement  to  share  with  one  another  in  the'  profit  or  loss. 
The  broker  undertakes  to  buy  and  sell,,  but  makes  no  advance 
without  the  security-  of  the  tea-warrants,  which  are  considered 
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as  cash,  and  pass  by  delivery,  like  East-India  bonds.    These      1 7  §Q. 
warrants  are  pawned  with  die  lender,  but  the  broker  has  no      y^-^,^ 
power  to  pledge  the  personal  security  of  the  principals.     He       Hoars 
cannot  sell  the  warrants,  and  borrow  more  money  on  such      against 
personal  security.    It  makes  no  difference,  whether  specific      Dawes.  ' 
tea,  or  the  warrants,  are.  delivered  at  the  sale.    It  would  be 
most  dangerous,  if  the  credit  of  a  person,  who^engages  for  a 
fortieth  part,  for  instance,  should  be  considered  as  bound  for 
all  the  other  thirty-nine  parts.      Non  hoc  in  fuedera  veni. 
The  witnesses  did  not  merely  speak  to  opinion,  but  to  matter 
of  fact,  and  their  own  dealings.     They  said,  the  money  was 
lent  to  the  broker  alone.     Sometimes,  indeed,  lenders  have 
required  to  know  the  principals ,  they  did  not  trust  the  broker 
alone;  but  all  .others  who  do  not  ask  after  the  principals  do. 
Hie  note  is  given  as  a  collateral  security  personally  by  the 
bolder  of  the  warrant,  not  in  the  character  of  a  partner  with 
other  persons,  nor  as  a  broker  for  them. 
Willis,  and  Ashhurst,  Justices,  of  the  same  opinion. 
Buller,  Justice, — This  is  a  very  plain  case.    The  plain* 
ti&  had  no  reason  to  consider  the  broker  as  a  partner  wife 
the  other  persons,  for  though  he  had  a  share,  he  did  not  act 
or  appear  as  a  partner,  nor  were  they  partners  as  among 
themselves.     They  had  never  met  or  contracted  together  as 
partners.     If  this  transaction  were  «u&icient  to  constitute  a 
partnership,  a  broker  would  have  it  in  his  power  to  make  500 
persons  partners,  who  had  never  seen«or  heard  of  one  another, 
or  might,  at  his  pleasure,  convert  his  principals  into  partners, 
or  not,  without  pay  authority  from  mem,  by  taking  joint  or 
separate  warrants. 

/  The  rule  discharged  [<©>]. 

[^J    Vide  Coope  v.  JEyre,  C.  B.  T.  of  opinion,  that  it  was  merely  a  que*- 

28  Geo.  3.  H..BL  37-     In  the  case  of  tion   of   law.       Hoarf  v.  Contenting 

Hoarev.  Dawes,  the  plaintiff  had  fijrst  Cane.  #*    19  Geo.  .£,    1  Br.  Ca.  in 

liled  aj>ill  in  equity,  which  was  dismissed  CA.27. 
*ith  costs,  the  Lord  Chancellor  being 
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Monday, 2Mh      The.    COMPANY      of      CARPENTERS,      BRICK- 

ApriL  makers     Bricklayers,      Tylers,     and 

Plaisterers,  8fc.    of   Shrewsbury    agaimt 
Hayward. 

Yo  prove  the  rpHIS  was  an  action  on  the  cast,  against  a  carpenter,  for 
existence  of  an  A  TOe  breach  of  a  custom,  which  was  laid  to  be,  Tliat  none 
Sw^  but  members  of  the  company,  (being  a  corporation  by  pie* 
of  different  scriptiou,)  or  their  apprentices,  or  journeymen,  should  eier- 
S^ic^TSto  cise,  in  Shrewsbury,  or  within  a  certain  district  round  tint 
the  separate        town,  any  of  the  trades  mentioned  in  the  tide  of  the  compa- 

!Tte  mp^T  ny*  The  cause  was  *"**  roc  last  »««  for  Shropshire,  be- 
«  of  carpenters,  fore^  Heath,  Serjeant,  and  a  verdict  found  for  the  plaintiffs. 
;; ^yoVpS't-  0*  Thursday,  the  13th  of  April,  Howorth  obtained  a  rule 
«  terert,  JCc."  to  shew  cause,  why  a  nonsuit  should  not  be  entered,  or  a  new 
bTieft'toalaryl  *«*!  granted*  and  the  case  came  on  to  be  argued,  this  day, 
-Aptnon  who  by  Bearcroft,  for  the  plaintiffs,  and  Howorth,  for  the  <fe- 
ha«  acted  in        fondant. 

le^ed  'custom  fi~  1 .  The  ground  for  the  nonsuit  was,  that  the  plaintiffs  had 
not  a  conlPJfe,lt  not  proved  die  existence  of  such  a  company  as  that  described 
prove'the  exist-  on  the  record.  The  evidence  on  this  head  consisted  of  en- 
tire of  the  tries  of  admissions,  (some  as  far  back  as  the  reign  of  Hennfi.) 
custom.  Q£  pgy^^  gou^  mto  fa  carpenters3  company,  some  into 

the  bricklayers*  company,  some  into  the  plaisterers9  company 
4rc;  of  instances  of  fines  paid  for  having  worked  in  those 
trades,  without  being  free  of  the  carpenters9  company,  of  the 
bricklayers*  company,  %c;  and  of  the  testimony  of  one  wit- 
*  ness  (who  was  only  twenty-four  years  of  age)  who  said,  be 

had  been  employed  to  call  meetings  of  the  company,  and  that 
they  were  called  by  the  aggregate  name  stated  in  the  declara- 
tion. The  Judge  told  the  jury,  that  the  companies  might  be 
distinct  corporations  for  some  purposes,  and  yet  form  but  in- 
tegral parts  of  one  great  corporate  body;  Chat  such  a  cor- 
porate body  might  legally  exist ;  and  whether,  in  fact,  it  did 
exist,  was  a  question  for  their  decision.  For  the  defendant  it  was 
objected  at  the  trial,  and  now,  that  the  evidence  given  was  only 
proof,  at  most,  of  separate  incorporated  companies,  there  being 
no  instances  of  admissions  into  the  aggregate  body ;  no  common 
seal ;  nor  any  proof  of  any  corporate  parole  act  done  by  them. 
The  evidence  of  the  witness  was  said  to  be  of  so  recent  a 
nature,  that  it  ought  not  to  have  had  any  weight,  fi.  TT* 
ground  for  a  new  trial  was.  that  a  competent  witness  was 
F  375  ]  rejected,  who  was  offered  6n  the  part  of  the  defendant,  sad 
that  many  others  of  the  same  description  were  ready  to  have 

beea 
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been  produced.   The  witness  rejected  was  resident  iu  Shrews-      1780. 
bury,  and  was  called  to  prove,  that  he  had  worked  without       y^^J 
molestation  as  a  carpenter  in  Shrewsbury,  although  he  was  The  Compa- 
not  free  of  the  company,  nor  an  apprentice  or  journeyman,  ny  of  Car- 
The  Judge  thought  the  witness  was  incompetent.    For  the  penters,&c. 
defendant  it  was  contended,  that  he  was  not  interested  in  the       against 
cause,  and  that  if  the  sort  of  interest  he  might  have  could   Hayward. 
render  him  incompetent,  there  could  be  no  such  thing  as  a 
disinterested  witness  in  such  a  cause,  the  only  persons  likely 
to  know  the  facts  applicable  to  the  case,  being  either  persons 
who  had  worked  themselves  in  breach  of  the  supposed  cus- 
tom, or  who  hath  employed  others;  and,  if  the  first  class  were 
considered  as  interested,  because  liable  to  be  sued,  the  same 
objection  might  be  made  to  the  second. 
The  court  thought  it  unnecessary  to  hear  the  counsel  for  the 


Lord  Mansfield,-—  1.  It  was  properly  left  to  the  jury  to 
consider,  whether  the  evidence  produced  was  sufficient  to 
•hew,  that  there  was  such  a  company;  for  that  was  a  mere 
question  of  feet;  and  they  were  to  decide  on  its  existence, 
and  whether  it  was  originally  created  by  a  charter  from  the 
crown,  or  was  only  a  voluntary  society.  There  was  evidence 
of  its  existence  as  a  corporation.  2.  The  witnesses  rejected 
*ere  clearly  interested  in  the  question.  If  the  company  had 
feiled  in  establishing  the  custom,  they  would  have  been  db» 
charged  from  actions  to  which  they  are  liable  for  the  breach 
of  *[*]. 

Willes,  and  Ashhurst,  Justices,  of  die  same  opinion. 

Bcllbr,  Justice,— I.  Whether  there  be  any  evidence,  is 
a  question  for  the  Judge.  Whether  sufficient  evidence,  is  for 
the  jury.  2  Hie  objection  to  the  witness  produced  for  the 
defendant  w*a  certainly  decisive;  nor  is  it  true,  that  he  could 
b*ve  had  no  other  sort  of  witnesses.  The  employers  might 
have  been  witnesses. 

The  rule  discharged. 


[r]  I  apprehend  the  ground  of  this  claimed  by  custom  for  all  inhabitants, 

decision  to  be,  that  if  the  company  none  such  can  be  witnesses  to  support 

succeeded  in  that  action,  the  record  the  right:  otherwise  in   the  case  of 

would  be  evidence  of  the  existence  of  prescriptive  rights,  where  persons  hav- 

the  custom  on  which  they  relied,  in  ing  correspondent  rights  are  admissible, 

an  action  against  the  witness  rejected,  per  Lord  Ken  yon  in  Bent  v.  Baker, 

Thus  whtre  a  right  of  common  is  S  T.  A*  32. 
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Edijowes,  and  Another,  againfi  Hopkins  and 
Another,  Executors  of  Haj&ris. 

Where  there  is .  ASSUMPSIT,  tried  before  Lord  Mam  sfi  bld,  at  Guild* 
fo'St^Hoa  ""  &*//,  attheSittui^afto  ltstAIif/W^/^Tenn.  The 
cotwUUng  of  dif-  declaration  contained  several  counts;  some  upon  promises 
J^oT^ch  made  by  the  testator,  others  on  other  promises  by  the  defend* 
•re  inconsistent,  ants  themselves.  To  the  fiiit  set  of  counts  plem  admmistiih 
©f  u^^eVV  ***  was  pleaded,  Ami  the  general  issue  to  the  others;  and,  the 
dence  has  only    jury  havmg  found  for  die  plamtifis  with  «£l47  damages,  a 

•utent  counts,  At  the  trial,  the  only  question  was,  whether  the  plaintou 
fcT^dLTK  lf€WB  ent*tIe*  to  intereat  on  the  value  of  goods  sold  by  them 
the  judge's  notes  to  the  testator.  They  were  wholesale  linen-drapers,  and  the 
(F  U-  testator  an  American  merchant,  and  it  appeared  to  have  been 

the  usage  of  the  American  trade,  for  merchants  here  to 
allow  to  their'  American  correspondents  twelve  months 
credit,  and  then  to  charge  them  me  per  cent,  for  interest* 
and  for  the  tradesmen  here,  to  allow  the  merchant  fourteen 
months  credit,  and  then  to  charge  five  per  cent.  This  was 
hardly  disputed  by  the  defendants,  andhis  Lordship  held,  that 
though  by  the  common  law,  book  debts  do  not  of  coarse 
carry  interest,  it  may  be  payable  in  consequence  of  the  usage 
of  particular  branched  of  trade;  or  of  a  special  agreement; 
or,  m  cases  of  long  delay  under  vexatious  and  oppressive  cir- 
cumstances, if  a  jury  in  their  discretion  shall  think  fit  to  allow 
itf<3>].    Baft  none  of  the  articles  for  which  the  testator  was 

indebted 

[<t>]  Vide  Orr  v.  Churchill, fC.  B.  E.  29  Geo.  3.  H. El.  227.  232  [t  2]. 


[f  l]  So  where  evidence   has  been  several  cases  since  decided,  in  which 

given  on  a  bad  count,  as  well  as  on  a  the  question  of  allowance  of  interest 

good  count,  if  it  appears  by  the  Judge's  for   book-debts  has  been  raised.     Io 

notes    that   the  jury  calculated   the  Mountford  v.  fVilles,  of  which  a  short 

damages  on  evidence  applicable  to  the  report  is  given  in  2  B.  Sf  P.  337*  it  is 

good  count  only.  Williams  v.  Brecdon,  said,  that  where  upon  an  agreement  for 

1  B.  6?  P.  329«  a  sale  of  timber,  there  was  a  memo- 

[p2]  The  case  of  Orr  v.  Churchill,  randum  of  "  Credit  till  Christmas," 

does  not  relate  to  the  allowance  of  in-  the  seller  was  entitled  to  recover  intc- 

terest  for  book-debts ;  but  to  the  period  rest  upon  the  price  from  that  Christ- 

from  which  interest  was  to  be  calulated  mas.     But  in  De  Havilland  v.  Bower- 

on  money  due  on  bond  under  particu-  bank,  1  Cantpb.  50.  it  was  held  by  Lord 

lar  circumstances.    There  have  been  £Z/eafarowgAatnisi  prius,thatinanac- 

•  tioa 
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fadebted  to  the  plaintiffs  had  been  delivered  fourteen  month 
before  Us  death,  ■  so  that  no  interest  was  owing  when  he  died, 
and  the  defendants  Contended  that  the  usage  did  not  bind  the 
executors.  Lord  Mansfield, however,  and  the  jury,  thought 
otherwise.  s 

In  the  last  term,  the  Solicitor  General  obtained  a  rale  to 
shew  cause,  why  the  judgment  should  not  be  arrested,  on  the 
gtound  that  the  verdict  was  general,  and  the  counts  incon- 
sistent, and  such  as  require  different  judgments  to  be  entered, 
fefc.  judgment  de  bonis  testatoris  on  those  where  the  premises 
were  laid  to  be  by  the  testator,  and  de  bonis  propria  on  the 
frftero/  'Some  time  afterwards,  Baldwin,  for  the  plaintiff 
obtained  a  cross  rule,  for  the  defendants  to  shew  cause,  why 
the  postea  should  not  be  amended  by  the  Judge's  minutes,  r  377  1 
and  a  verdict  entered  for  the  plaintiffs  only  oh  the  counts 
to  tvhith  the  evidence  given  at  the  trial  applied,  and  for  the 
<fefendants  on  the  others. — Both  these  rules  came  on  to  be 
-agned  this  day. 

71  The  Solicitor  General,  for  the  defendants,  insisted,  that, 
tf  the  court  were  to  alter  foe  postea,  they  would,  in  fact,  do 
what  was  properly  and  exclusively  the  province  of  the  jury, 
for -that  the*  verdict  would  then  be>  the  aXrt  of  the  court. 

Lee,  for  the  piaintirTs,  contended,  that  this  was  fjot  a  new 
**rt  of  application,  and  cited  a  case  of  Newcombe  v.  Green, 
to  Strange  (p),  where  it  appeared  by  the  Judge's  minutes  that 

die 


(f)  B.  It  M.  17  Geo.  2.  2  Str.  1197- 


tion  for  money  had  and  received  inte- 
rest could  hot  be  recovered ;  and  his 
Lordship  laid  down  a  rule  for, the  al- 
lowance of  interest ;  which  he  said 
ought  only  to  beadmitted,  1  .where  there 
ts  e  contract  for  payment  on  a  day 
certain,  as  on  bills  of  exchange,  ore. ; 
*.  where  there  is  an  express  promise ; 
3.  where  it  may  be  inferred  from  the 
eourse  of  dealing' between  the  parties; 
or,  4.  where  the  money  has  been  ac- 
tually used,  and  interest  made  of  it. 
With  reference  to  this  last  ground  the 
Attorney  General  observed,  that  the 
damages  were  to  be  estimated,  not  by 
what  ^fenda^t  gained,  but  by  whet 
plaintiff  lost.  See  the  cases  Collected 
in  the  note  to  this  report.  lb.  52.  In 
De  BernaUs  v.  Fuller,  2  Campb.  426. 
the  same  rule  was  repeated!  and  ap- 

2 


plied  there  to  a  case  where  money  re- 
ceived by  defendants  to  plaintiffs9  use 
had  been  wilfully,  and  in  violation  of 
their  duty  as  bankers,  applied  >to  an- 
other purpose,  viz*  the  liquidation  of 
a  debt  due  to  themselves :  and  in  Gor- 
don v.  Swan,  ib.  429,  **  *°* •  the  rule 
with  respect  to  goods  sold  was  cow- 
fined  to  express  or  implied  agreements 
for  the  allowance  of  interest;  and  the 
court  refused  to  extend  it  to  the  case 
of  credit  limited,  which  they  said  was 
only  a  condition  for  the  benefit  of  the 
purchaser,  that  he  should  not  be  ar- 
rested or  sued  till  the  expiration  of 
.that  time.  Thereby  over-ruling  the  in- 
ference drawn  from  Movntford  y.WUUs, 
and  from  the  latter  part  of  this  direc- 
tion of  Lord  Mansfield. 

D3 
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1780.      ti*e  jury  had  found  for  the  plaintiff  with  .£274.  1  If.  damage*, 

^-g— ^      but  the  officer  only  entered  a  verdict  with  Is.  damages, and  the 
Eddowes     court  directed  an  amendment  to  be  made  according  to  the 

against  Judge's  minutes  [11]. 
Hopkins.  Lord  Mansfield  said,  it  was  impossible  to  believe  there 
was  such  an  absurdity  in  the  law,  as  that  a  mere  mistake  of 
the  officer  should  be  without  a  remedy,  and  that  neither  the 
judge  nor  jury  could  possibly  have  proceeded  on  what  there 
was  no  evidence  of  before  them :  and  he  mentioned  a  case 
of  one  Gibson  who  had  been  tried  for  robbing  Mr.  Francis, 
and  convicted,  and  a  mistake  being  discovered  in  the  verdict, 
upon  consultation  with  all  the  Judges  at  his  chambers,  it  *m 
corrected  from  minutes  signed  by  the  jury,  and  the  prisoner 
executed. 

Buller,  Justice,  said,  there  was  this  distinction,  thai,  if 
there  was  only  evidence  at  the  trial  upon  such  of  the  counts 
as  were  good  and  consistent,  a  general  verdict  might  be  altered 
from  the  notes  of  the  Judge,  and  entered  only  on  those  counts ; 
but  that,  if  there  was  any  evidence  which  applied  to  the  other 
.bad  or  inconsistent  counts,  (as  for  instance,  in  an  action  for 
words,  where  some  actionable  words  are  laid,  and  some  not 
actionable,  and  evidence  given  of  both  sets  of  words,  and  a 
general  yerdict,)  there  the  Postea  could  not  be  amended, 
because  it  would  be  impossible  for  the  Judge  to  say,  on  which 
of  the  counts  the  jury  had  found  the  damages,  or  how  they 
had  apportioned  them[F  S]:  That,  in  such  a  case,  die  only 

[  378  ]  remedy  is  by  awarding  a  venire  de  novo  [12].  He  mentioned 
an  instance  where  Sir  Fletcher  Norton  had  moved  for  and 
obtained  a  venire  de  novo,  in  a  case  of  that  sort  [13]. 

The  rule  to  arrest  the  judgment  was  discharged,  and  the 
other  rule  made  absolute;  but,  on  the  payment  of  costs,  in- 
eluding  those  of  the  motion  in  arrest  of  judgment. 


_  [LI]  Vide  Mayc  v.  Archer,  B.  R.  E. 
8  Geo.  1.  1  Str.  513.  515*  where  a 
venire  de  novo  was  moved  for,  on  an 
affidavit,  that  certain  facts,  which  the 
jcourt  thought  material,  but  which  were 
not  found  in  the  special  verdict,  were 
proved  at  the  trial:  but  the  court  di- 
rected the  verdict  to  be  amended  in 
that  respect.      Vide  also  Bois  v.  Bois, 


B.R>  T.  16  Car.  2.    1  Lev.  134. 

[12]  Vide  Auger  v.IVilkmSyB.lL 
M.  6  Geo.  2.  Barnes,  quarto  edition 
478.  where  this  was  done,  and  said  to 
be  according  to  an  ancient  role  of 
court. 

[13]  Vide  Grant  v.  Astle,  T.  21(?^r 
infra,  722. 


[t  3]  This  was  so  held  in  Holt  v. 
Scholefield,  6  T.  R.  691.  in  which  the 


court  also  refused  to  grant  a  vtmrcie 
novo. 
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Blacquiere  and  Others,  Assignees  of  Samp-  JwRf^t 
son    and     Another,      Bankrupts,      against 
Hawkins,  Assignee  of    Wooldridge,   a 
Bankrupt. 

riH  a  motion  for  a  prohibition  to  the  Mayor's  Court  in  a  prohibition 
w  London,  the  case  appeared  to  be  this:  Wooldridge  and  JJi2^B|2jr 
Kelly  were  indebted  to  Messrs.  Sampsons  to  the  amount  of  the^tfjiJX. 
£4000,  and,  the  Sampsons  having  become  bankrupts,  the  *j*»  »pp«* 
plaintiffs  were  chosen  assignees  under  their  commission,  in  themoteduyi- 
which  character  they  brought  an  action  of  debt  in  the  Mayor's  --The  court 
Court  against  Wooldridge  and  Kelly,  (the  first  of  whom  was  ^™£?« 
also  a  bankrupt,  and  the  defendant  Hawkins  his  surviving  a*-  JbmAm  ■*  •©- 
wgnee).    The  Serjeant  at  mace,  to  whom  process  was  directed  SJJSdby  X?*  ' 
to  summon  Wooldridge  and  Kelly  to  appear,  returned  that  recorder— hift* 
*«y  had  nothing  within  the  city  or  liberties,  by  which  they  jJj^SJ1^^ 
could  be  summoned,  nor  were  to  tie  found  within  die  same,  trial. 
"  and  they  being  solemnly  called,  did  not  appear,  on  which 
the  plaintiffs  alleged,  that  die  defendant  owed  to  Wooldridge 
and  Kelly  the  sum  of  «£4000,  and  then  had  the  same  in  his 
hands  as  their  proper  money,  and  therefore  prayed  process    . 
against  him,  to  attach  him  by  the  said  £4000,  that  he  might 
appear  in  that  court,  and  thereupon  they  proceeded  by  way  of 
foreign  attachment  against  him."     The  defendant  pleaded 
that  he  had  no  money  of  Wooldridge  and  Kelly  in  his  hands; 
and  die  cause  being  tried  before  Glynn,  Serjeant,  then  Recor- 
der of  London,  it  appeared  in  evidence,  that  .£1041.  10s.  2d. 
belonging  to  the  partnership  estate  of  Wooldridge  and  Kelly, 
^as  in  die  hands  of  the  defendant,  but  that  it  came  to  him  as 
&e  assignee  of  Wooldridge  under  the  commission,  so  that  he 
was  only  a  trustee  for  Wooldridge*  creditors  at  large;  on 
which  ground  it  was  contended,  at  the  trial  before*  the  Recor-      [  379  ] 
der,  that  this  being  trust-money ,  was  not  the  subject-matter  of 
a  foreign  attachment.  A  verdict  however  was  found,  and  judg- 
ment altered,  for  the  defendant,  for  the  .£1041.  10*.  2d.  and 
execution  awarded.    These  facts  were  set  forth  in  the  sug- 
gestion.    Before  this  application  for  a  prohibition,  the  de- 
fendant had  moved  for  a  new  trial,  and  in  arrest  of  judgment,  . 
in  the  Mayor's  Court,  but  without  success.    Adair,  Segeant, 
who  had  succeeded  Glynn  as  Recorder,  refused  the  new  trial, 
because  there  was  no  report  of  the  evidence,  by  his  prede* 
cessor,  and  because  it  had,  he  said,  been  settled  that  an  infe- 
rior court  can  only  grant  a  new  trial  on  the  ground  of  sur- 
prize in  obtaining  the  first  verdict,  which  was  not  pretended  in 
this  case. 

8J>  4  On 
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1 1 80.  ^n  Thursday,  the  20th  of  April,  the  Solicitor  General  and 

%mtm^       Sylvester  shewed  cause. — They  contended,  that  the  applica- 
Blac-       **on  came  to°  'ate>  f°r  tnat>  ^ter  sentence  or  judgment,  the 
qui  err      court  will  never  grant  a  prohibition,  unless  the  want  of  jurit- 
Against        diction  in  the  inferior  court  appear  on  the  face  of  the  pro- 
Hawkins,    ceedings  themselves.     For  this,  they  relied  on  Argyle  v.  Hunt, 
in  Strange  (a).     Here,  they  said,  the  objection  was  founded 
on  matter  dehors  the  proceedings.     If,  in  this  case,  the  de- 
fendant had  thought  the  (acts  did  not  support  the  attachment,' 
he  might  have  tendered  a  bill  of  exceptions  at  the  trial,  but 
certainly  one  half  of  the  money  come  to  the  defendant  be- 
longed to  Kelly  in  his  own  right,  as  he  was  not  a  bankrupt, 
and  was  therefore  liable  to  the  partnership  debts,  and  tile 
plaintiffs  could  not  sever  the  respective  shares  of  the  two 
partners,  but  were  entitled  to  attach  the  whole,  in  like  man- 
ner as,  on  a  judgment  and  execution  against  one  partner,  the 
.    sheriff  must  seize  the  partnership  goods.    For  this  they  cited 
Jleydon  v.  Heydon  (r). 

punning,  Davenport,  and  Rose,  for  the  defendant,  insisted, 
that  trust-money  is  not  within  the  custom  of  London,  as  to 
foreign  attachments,  it  not  being  in  the  hands  of  the  garnishee 
for  the  benefit  of  the  original  defendant.  On  a  question 
from  Lord  Mansfield,  they  mentioned,  that  the  custom 
was. certified  by  S turkey,  Recorder  of  London,  in  2'2d  Ed  A. 
as  stated  in  Rollers  Abridgment  (s),  and  that  this  makes  no 
part  of  it.  In  Argyle  v.  Hunt,  they  said,  mere  was  a  con- 
current jurisdiction.     Here,  if  the  money  were  to  be  paid 

under 


(q)  B.  R.T.  5  Geo.  1.  1  Sir.  18~. 
<*>  S.  P.  Ladbroke  v.  Crickett,  B.  It. 
M.  29  Geo.  1  2  Term  Rep.  6'4p.  If 
the  defence  stated  on  the  proceedings 
below,  is  such],  as,  if  true,  ousts  the  in- 
ferior court  of  its  jurisdiction,  (as  where 
the  party  sets  iip  a  modus  in  answer  to 
a  luit  for  tithes,)  although  there  has 
been  an  interlocutory  sentence  in  favour 
of  the  parson,  and  on  an  appeal  that 
sentence  has  been  confirmed  and  costs 


awarded,  the  party  sued  may  have  a 
prohibition  both  to  the  originaffturt, 
anil  to  the  court  of  appeal,  to  stay 
execution  for  the  costs.  Darby  v. 
Coscns,  B.  R.  H.  27 Geo.  3.  i  T.Rcp. 
552  [f]. 

(r)  B.  R.  M.  5  IV.  and  M.  1  Soli. 
$9$.  Vide  Eddie  v.  Davidson,  T.  Si 
Geo.  3.  infra,  650. 

(s)  1  Roll.  Alt.  554.  K.  5. 


-tgfc^S 


[f]  For  a  statement  of  the  law  on 
this  subject,  see  the  case  of  Gould  r. 
Gapper,  5  East.  345,  where  the  deci- 
sions arc  very  fully  detailed.  It  was 
there  determined  that  when  an  infe* 
rior  court  has  tried  and  decided  a 
matter  contrary  to  the  principles  and 
course  of  the  ^common  law,  (as  by  the 


misconstruction  of  an  act  of  parlia- 
ment) the  superior  courts  will  giant 
a  prohibition  after  sentence;  although 
.the  original  s%bfreet  of  the  suit  was 
within  the  jurisdiction  of  the  infer** 
court,  and  the  natter  so  wrongly  de- 
cided arose  incidentally. 
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under  the  attachment,  the  defendant  would  be  still  account- 
able for  it  to  the  creditors  of  JVooldridge.  Neither  Wool- 
dridge  nor  Kelly  themselves  could  sue  the  defendant  for  it. 
This  is  the  only  remedy  in  the  defendant's  power.  False 
judgment  will  not  lie,  because  the  city  court  is  a  court  of  re* 
cord;  nor  audita  querela,  because  nothing  new  has  happened; 
nor  a  writ  of  error,  because  there  is  nothing  erroneous  on  the 
fece  of  the  record. 

Lord  Mansfield, — I  think  it  impossible  that  this  case 
can  be  within  the  custom ;  but  the  difficulty  is,  that  you  are 
too  late.  The  objection  is  not  to  the  judgment,  but  to  the 
verdict.  The  allegation  is,  "  You  have  money  of  Wooldridge 
"  and  Kelly  in  your  hands."  The  defendant  answers,  "  I 
have  none.  The  fact  is  found  against  him,  and  there  is  no 
bill  of  exceptions,  nor  special  verdict.  Inferior  courts  camot 
grant  a  new  trial.  Nothing  appears  on  the  face  of  the  pro- 
ceedings to  ground  a  prohibition.  If  the  custom  had  never 
been  certified,  the  suggestion  plight  have  stated  the  process 
merely  as  contrary  to  the  common  law,  and  then  the  defend- 
ant might  have  set  forth  the  custom  in  answer  to  the  sugges- 
tion, by  which  means  the  defence  might  perhaps  have  been 
got  at ;  but,  as  the  custom  has  been  certified,  we  must  take 
notice  of  it  [14].  We  cannot  have  it  certified  over  again. 
Hie  defendant  should  have  pleaded  otherwise,  which  would 
have  prevented  any  mistake  or  trick  at  the  trial.  Do  the 
plaintiffs  insist  on  retaining  the  judgment  below?  Them 
must  be  some  way  of  getting  at  the  defence,  though  there  are 
difficulties  in  the  mode  now  attempted.  Let  the  cause  stand 
over  till  the  plaintiffs'  answer  can  be  known. 

Tliis  day,  his  Lordship  being  informed  that  the  parties 
could  not  agree,  he  delivered  the  opinion  ef  the  court,  that 
they  must  take  notice  of  the  custom,  as  it  had  been  certified, 
and  that  the  objection,  being  on  a  matter  of  fact  which  dad 
not  appear  on  the  proceedings,  the  prohibition  could  not  be 

The  rule  discharged  [106J. 


380 
1780. 
Blac- 

QUIERE 

against 
Hawkins. 


[14]  In  Argyle  v.  Hunt,  the  court 
said,  they  could  not  judicially  take  no- 
tice of  the  custom  in  London,  for  an 
action  to  lie  for  the  word  "  whore." 
— That  custom,  therefore,  has  proba- 
bly  never  been  certified  by  the  re- 
corder [tP5]. 


[t  96]  In  a  case  of  Stainfon^wi/e 
v.  Jones,  which  came  en  for  trial,  be- 
fore Lord  Mansfield,  at  the  Sittings 
after  M.  23  Geo.  3.  at  Gutldkdl,  in  an 
action  on  the  custom  of  Lotdon,  for 
calling  S  taint  on  s  wife  a  wfcore,  the 
plaintiffs  were  nonsuited,  not  king  able 

to 


[+95]  With  regard  to  foreign  &t-  £97-  &  Tamm,  widow,  ▼.  JfiUiam  *} 
tacWnts,  vide  Fitter  v.  Lane,  C.  B. ,  another,  B.  R.  T.  22  Geo.  3.  pc  T.  25. 
T.  12  Geo.  3.  2  Blackst.  S34.  3  WUs.    Geo.  3. 


380  a 
1780; 
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to  prove  the  custom  to 
cart  whores  in  London. 
A  book  from  the  Town- 
Clark's  office. was  pro- 
duced, but  H  contained 
no  account  of  such  cus- 
tom. Lord  Mansfield 
said,  he  could  not  take  notice  of  the 


Blac- 

4UIERE 

against 
Hawkins. 


custom  unless  proved.  It  was  stated, 
on  that  occasion,  that  the  custom  bad 
never  been  proved  in  such  a  manner 
as  to  maintain  an  action  in  Westmm* 
ster  Hall:  that,  in  the  city  court,  tht 
action  is  maintained,  because  they 
take  notice  of  their  own  customs  with- 
out prooC 


[  581  ] 
Thursday, 

5B7th  April. 

An  attorney  is 
Bot  subject  to 
the  jurisdiction 
•f  the  county 
«owt  of  A/irf- 


Wiltshire  against  Lloyd. 

A  CTION  of  Assumpsit;  verdict  for  the  plaintiff,  with  only 
•"■  175.  damages;  after  which*  the  defendant,  who  was  an 
attorney,  obtained  a  rule  to  shew  cause,  why  it  should  not  he 
suggested  on  the  roll,  that  he  resided  in  Middlesex  at  the 
tyne  of  die  action  brought,  and  was  liable  to  be  summoned  to 
the  county  court,  in  order  to  entide  himself  to  double  costs 
against  the  plaintiff  f  f J. 

The  case  was  argued  on  Thursday,  the  20th  of  April,  by 
Peckham,  and  Mingay,  for  the;  plaintiff,  land  Cowper,  audi 
Runnington,  for  the  defendant. 

The  arguments  against  the  ride  were  to  the  following  ef- 
fect :  The  privilege  of  an  attorney  is  not  for  his  personal  ad- 
vantage, but  that  of  his  clients,  to  whom  it  might  be  incon- 
venient, if  he  were  liable  to  be,  taken  from  his  attendance  on 
their  business,  to  answer  in  other  courts.  The  act  establish- 
ing die  summary  jurisdiction  of  die  Middlesex  county  court 
could  not  mean  to  affect  this  privilege  [15].  This  is  manifest 
from  the  acts  relating  to  the  Court  of  Conscience  for  West- 
minster, established  in  the  same  year  fit),  for,  it  being 
thought  expedient  that  attorneys  and  solicitors  should  be  liable 
to  be  sued  in  diat  court,  a  particular  statute,  subsequent  to 
the  act  establishing  the  court  (t^,  was  necessary  to  extend  the 
jurisdiction  to  them[l6].  But  the  question  has  already  been 
solemnly  decided,  by  the  court  of  Common  Pleas,  on  a  de- 
murrer, in  the  case  of  Gardner  v.  Jessop  (w).  - 

On 


ft)  &  Geo.  2.  c.  34.  §  19. 

[15]  By  §  4.  of  23  Geo.  2.  c.  33.  no 
,  person  b  liable  to  he  summoned  to  the 
county  court,  as  new  modelled,  who 
was  net  so  before,  nor  is  the  court  to 
hold  plea  of  any  action,  cause,  or  suit, 
which  it  could  not  have  held  plea  of 
formerly  by  plaint. 

(«)  Jy  23  Geo.  2.  c.  27. 


(v)  24  Geo.  2.  c.  42. 

[16]  It  is  observable,  however,  that 
the  preamble  of  24  Geo.  2.  c.  42.  only 
says,  "  Whereas  doubts  have  arisen 
"  whether  attorneys  and  solicitors  are 
"  subject  to  the  processes  of  the  said 
"  court." 

f v))  M.  30  Geo.  2.  2  Wits.  4*. 
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38* 


On  the  other  side,  they  relied  on  a  subsequent  case,  in  this      178Q. 
court,  viz.  Silk  v.  Bennett  (x),  where  an  attorney  having  been      uru-vJ 
sued  in  the  city  Court  of  Conscience  (y),  and  having  served  Wiltshire 
the  commissioners  with  a  writ  of  privilege,  they  persisted  in       against 
proceeding  against  him,  upon  which  he  moved  for  an  attach-      Lloyd, 
meat ;  but  it  was  denied  by  the  court,  on  the  ground,  that  the 
city  court  had  a  mixed  jurisdiction,  equitable  as  well  as  legal, 
and  privilege  does  not  extend  to  courts  of  eouity.    So  the 
court  of  Middlesex,  it  was  said,  has  an  equitable  jurisdiction, 
being  directed  by  the  express  words  of  the  statute,  to  make 
"  such  order  or  decree  as  shall  seem  to  be  just  and  agreeable 
"  to  equity  and  good  conscience  (z)  J*    At  any  rate,,  they  said, 
the  suggestion  would  not  be  conclusive. 

Lord  Mansfield  said, there  seemed  to  be  a  contradiction 
between  the  two  cases.  He  read  the  Master's  note  of  that 
of  Silk  v.  Bennett,  which  agreed  with  Sir  James  Burro*1* 
report. 

The  court  took  time  to  consider,  and,  this  day,  their  opi- 
nion was  delivered,  by  Lord  Mansfield,  as  follows: 

Lord  Mansfield,— We  feave spoken  to  the  Judges  of  this 
court  of  Common  Pleas,  and  find,  that  it  was  decided  by  the 
case  in  that  court,  that  an  attorney  is  not  liable  to  be  sued  m 
the  Middlesex  Court  of  Conscience.  Therefore  the  suggestion 
cannot  be  allowed* 

The  rale  discharged  (a)  [t  97]. 


(x)  M.  5  Geo.  &  3  Bnrr.  1583. 

(y)  Established  by  3  Joe.  1.  c.  15. 
V'uU  WooUey  v.  Cloutman,  M.  20  6. 3. 
**P'<*t  P-  244. 

(z)  23  Geo.  2.  c.  33.  %  1.  There 
are  similar  words  in  the  Westminster 
act.  23  G.  2.  c.  27.  §1. 

(a)  Vide  Wase  v.  Wyburd,  M.  20. 
G.  $#  snpra,  p.  246.  and  Ailway  v. 


Burrows,   M.  20  Geo.  3.  supra,  p. 
263. 

[1*97]  In  Hnssey  if  another  v.  Jot* 
dan,  B.  R.  T.  25  Geo.  8,  it  was  deter* 
mined,  that,  where  the  plaintiff  is  an 
attorney,  the  defendant  is  not  entitled 
to  the  benefit  of  23  Geo.  2.  c.  33. 
though  resident  within  thejurisdictioa 
of  the  county  court  [r]. 


J>]  Smb.  contra  Tagg  y.  Madan, 
1  B.  4-  P.  629.  In  Board  v.  Parker, 
7  Bast.  48.  it  was  held  that  attornies 
plaintiffs  are  not  within  39  and  40  G. 


3.  c.  104.  (court  of  conscience  act) ) 
though  attornies  defendants  ait  sped* 
fically  made  liable* 
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FriAy,  «tfc  Bache  and  Others  against  Proctor. 

.  The<y£*ti<m  of    A  CTIDN  on  a  bund,  with  a  peftalty  of  £QMb.    B}  the 
i  tonr<n^n?      -""  condition,  (recking  that  ^1.  had  been  appointed  trwsmtr 
"  w  >'»  and  to  the  poor  of  the;  parish  of  &.>  it  was -declared,  that,  if  A. 
«  w5^?of '  from  time  to  time,  and  at  all  times,  while  he  continued  in  that 
•*  ail  mihm  «-     office,  should  and  did  render  to  the  plaintiffs,  a  true,  just,  ifod 
feedHfe* lf     perfect  account,  in  tenting,  of  all  and  every  nun  and  artm  of 
■e^ect  to  pay     money  that  he  should  receive  for  the  -relief  and  maintenance  of 
ST.^u4Ti  **  poor  of  the  said  parish,  the  bond  should  be  void;— The 
teach  of  it*      defendant  having  prayed-  oyer,  and  set  forth  the  condition  « 
•"■***■■•         above,  pleaded ;    1 1  No*  est  factum ;  2.  That  A*  did  from 
time  to  time;  and  at  all  times,  while  he  continued  m  the 
(  38$  ]      ^ttct,  fttiderto  the  plaintiffs,  a  true,  just,  and  perfect  fcccount, 
in  writing)  -of  all  atitf  evert  sum  and  sums,  ip. ;  3.  Another 
pfea,  not  differing  matdritdiy  from  the  second.    The  plaintiff* 
leafed  to  tile  second  plea,  tiiat  the  last  account  in  %iHing 
'given  and  rendered  by  A.  (as  treasurer  to  ihfc  aaid  trustees,) 
to  thaftaintiffe,  *m  on  the  1 1th  of  Angtot- 1778,  that  tm 
that  account,  there  appeared  to  be  due  from  if.  as  nfch'tte* 
suiety  to  the  pUittttfi**  «£«76  6s.  5f  d. ;  that  he  was  after- 
wards requested  to  render  and  pay  that  sum  to  them,  accord' 
.r  /  .    tngfo  tne  form  and\effect  of  the  saBl  cotoditten,  which  he 

wholly  neglected  sind  refused  to  do,  and  that  the  same  still 
A, .  <  remained  due ;  *  Add  so  the  said  plaintiffs  say,  that  the  said 

•  -.  .i  »!,  '  **  A.&&  riot,  frim  time  to  time,  #c.  render  to  the  plaintiffs, 

f      *  m  a  true,  just,  arid  perfect  accotint,  in  Writing,  of  *B  sol 

n  eyfery  fcuth  and  sums  of  money,  fyc.  according  to  the  condi- 


And  so  the  said  plaintiffs  say,  that  the  said  A.  did  not  ren- 
u  der  fTfue,  just,  and  perfect  account  of  all  and  every  sum 
"  gnd  sums  of  money,  Sfc."  without  saying.  "  account  inwrk- 
**  in^.^—Tlie  defendant  demurred  to  the  replication  to  Ite 
second  plea,  and  shetf  ed  for  cause ;  1 .  That  die  renderipg*nd 
paying  the  sum  so  suppose!  to  be  due,  was  not  a  matter  i& 
quired  by  the  condition,  nor  was  the  refusal  of  payment  a 
breach  of  die  condition;  2.  That  the  plaintiffs  attempted  to 
put  in  issue,  that  the  said  refusal  was  a  breach  of  the  condi- 
tion, and  that  therefore!  A.  by  such  refusal,  had  not  from  time 
to  time,  <5fc.  rendered  the  account  in  writing  in  the  replication 
stated,  according  to  the  condition ;  3.  That  the  plaintiffs  (fid 
by  the  replication  shew,  that  the  condition  was  not  broken,  and 
did  not  avoid  or  deny  the  matter  of  the  plea ;  4.  That  they 

had 
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iud  tttena})ted  to  put  in  fame  mattere  got  in  eootraratfy  be- 
tween the  defendant  and  them;  5.  That  the  said  replicates, 
was  argumentative  and  inconelutiie. — Then  a  demurrer,  and 
the  same  causes  shewn,  to  the  replication  to  the  third  plea. 
.  Davenport,  for  the  defendant,  insisted  on  the  strict  letter 
of  the  condition,  and  that  the  ooit+payment  and  refusal  was 
not  a  breach  of  the  stipulation  to  render  an  account  in  writ- 
ing ;  that  these  were  two  distinct  things ;  the  rendering  an 
account  being  a  preliminary  step,  to  enable  die  plaintiffs  to 
discover  exactly  what  was  due,  in  order  that  they  might  know 
what  to  call  for,  when  they  should  require  payment. 

Baldwin,  for  the  plaintiff,  was  stopped  by  Lord  Mans- 
field, who  said,  it  was  clearly  the  intention  of  the  parties, 
and  the  fair  construction  of  the  condition,  that  the  money 
Aould  be  paid  by  A.  or,  m  his  default,  by  die  defendant. 

Buller,  Justice,  resembled  the  case  to  one  in  the  Corn^ 
sum  Pleas,  where  the  condition  of  a  bond  was,  that  it  should 
be  void,  if  the  obligor  did  not  pay,  and  performance  being 
pleaded  on  the  ground  of  the  literal  expression,  the  court  held, 
that  the  palpable  mistake  of  a  word  should  not  defeat  the  true 
intention  of  the  parties.  Here,  he  said,  it  never  could  be 
meant,  that  so  large  a  penalty  should  be  taken  merely  to  en* 
face  the  Banking  out  a  paper  of  items  and  figures. 

Judgment  for  the  plaintiffs. 


17S0* 


Bacrb 

against 

P&ocrolu 

I***  I 


Devenege  against  Dalby. 


Friday,  £S<k 
April. 


•pHISwas  a  rule  obtained  by  Dswenport,  to  shew  cause,  if  a  party  u 
*■   why  proceedings  should  not  be  set  aside,  for  irregularity.  SJ^JjJtJjL 
The  irregularity  was,  that  the  defendant  had  been  taken,  at  Im^MviSL 
tVimMetou,  in  Surry,  on  I  bill  of  Middlesex.    Theapplka-  £*»  %tfg^ 
tion.  was  made  before  the  thne  to  plead  was  out.   One  ground  Muie'foriiKf**- 
for  the  rule  was,  that  die  revenue  would  suffer,  if  such  a  prac-  Urity- 
tice  Were  to  obtain. 

Baldwin  now  shewed  cause,  and  said  the  court  would  not 
interfere,  nor  examine  narrowly  into  the  boundaries  of  coun- 
ties, and  that  an  attempt  of  a  like  sort  with  the  present  had 
been  unsuccessful  lately,  in  a  case  where  a  defendant  was 
taken  in  Gloucestershire  on  a  writ  for  Worcestershire. 

Bulleb,  Justice^-— In  that  case,  the  writ  must  have  been 
a  latitat,  in  either  county.  Here  there  should  have  been  a 
difference  ia  4he  form  of  the  writ.  A  bill  of  Middlesex  can- 
not run  over  all  England.  Such  a  practice  would  put 
augend  to  the  writ  of  latitat ;  and  if  any  notion  has  prevailed, 

that 
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1780.      *b*t  *"  90rt  °*  proceeding  is  regular,  it  ought  to  be  coutrfe 
.  ,      dieted* 

The  rale  made  absolute  (*)[<&]• 

(•)  Buller,  Justice,  was  absent  all        [«>]  5.  P.  Borswa  v.  £e7ta»y,  B. 
the  remainder  of  the  term  after  this  -  Jt.  E.  26  Geo.  3.  1  Term  Rep.  187. 
day,  having  gone  to  Bath  for  htshealth. 


[  385  ] 

2aS2^T  Ayres  against  Wilson. 


T^EBT  on  a  bond  with  £500  penalty.    The  condition  was 
^  set  forth  by  die  defendant,  and  it  thereby  appeared,— 


Several  owners 

of  different 

ahipt  having  m  m 

botedtoatro»tee  ^^  be  an<*  several  other  persons,  being  owners  or  part- 
Undingthcm-  '  owners  of  different  ships  in  the  coal-trade,  had  entered  into  an 
•dye*  *n<i  fteir  _  agreement,  by  which  they  promised  and  agreed  each  with  the 
rfyeach other*'  other,  and  the  heirs,  executors,  and  administrators  of  each 
to  a  certain  .  other,  that  if,*  at  any  time  within  three  years,  any  of  these 
oftheTr ■hi£y  different  ships  (being  employed  in  die  coal-trade)  should  be 
shooid  be  lmt,  taken,  sunk,  burnt,  or  destroyed  by  an  enemy,  the  other  co- 
ut^rtd'htr  obligors  should,  the  better  to  enable  the  owner  or  owners  of 
■hip  and  the  such  ship  to  sustain  the  loss,  pay  the  sum  of  £500,  or,  if  the 
tof'theo^r***  **"*  sn*P  *b°uld  be  ransomed  for  less,  the  ransom-money,  to 
»re  not  liable      the  owner  or  owners,  (by  name  and  without  adding  "  and  their 

«^theve?doV  "  "***&"")  °f  **   *V  8°   taken   °r  Iost>   **<*!  CO-obligOU 

has  told  (togc-  contributing  thereto  in  equal  shares,  for  each  ship ; — And  the 
ah?VhU  interest  con^on  was,  that  the  obligors,  and  each  of  them,  and  their 
in'the  agreement  heirs,  executors,  and  administrators,  and  every  of  them,  under 
of  indemnity,  the  penalty  of  ^500  to  be  paid  tojyres  as  general  trustee  for 
all,  should  perform  and  keep  the  agreement.— -The  defendant 
then  pleaded,  that  one  Douglass,  one  of  .the  co-obligors,  and 
sole  owner  of  one  of  die  ships,  called  the  Millhall,  had  sold,  as- 
signed, transferred  and  disposed  of  his  ship,  and  all  hk  right, 
title,  and  interest  therein,  after  the  date  of  die  bond,  to  Ward 
and  White,  and  that  he  had,  from  the  time  of  such  sale  and 
assignment,  ceased  to  have  any  right,  property,  or  interest  in 
the  ship ;  that  none  of  the  other  ships  had  been  taken,  sunk, 
burnt,  or  destroyed ;  that  the  defendant  had  kept  and  per- 
formed the  agreement  with  the  owners  of  the  other  ships; 
that,  from  the  time  of  the  date  of  the  bond,  until  the  sale  of 
Douglass' b  ship,  and  while  Douglass  had  any  interest  in  her, 
she  had  not  been  taken,  sunk,  burnt,  or  destroyed,  and  that, 
during  all  that  time,  the  defendant  had  kept  and  performed 
the  agreement  with  Douglass. — The  plaintiff  demurred  gene- 
rally. 

Cowpcr, 


IN  THE  TWENTIETH  TEAR  OF  GEORGE  IH.  385 

Cowper,  for  the  plaintiff,  stated,  that  this  was  m  the  nature  1780. 
of  a  mutual  insurance,  and  contended,  that  die  transfer  of  the 
property  in  Douglases  ship  did  not  make  her  cease  to  be  an 
object  of  the  insurance.  The  action,  he  said,  was  properly 
brought,  because  the  plaintiff  was  trustee  for  all,  and  would 
be  answerable  to  the  person  whose  ship  was  taken  or  lost  for 
the  proportion  of  the  £500  he  should  recover  from  the  other 
obligors.  The  parties  had  covenanted  for  themselves  and  their 
assigns;  Douglass  or  his  assign  would  be  liable  if  any  of  the 
other  ships  were  lost ;  and  the  indemnity  must  be  reciprocal. 
The  case  was  the  same  with  that  of  a  common  policy,  where 
if  the  ship  and  policy  are  assigned,  the  underwriters  continue 
liaWe  to  indemnify. 

Baldwin,  on  die  other  side,  insisted,  that  the  agreement 
appeared  to  have  been  dictated  by  mutual  personal  confidence 
in  the  skill  and  care  of  the  different  owners  and  masters  who 
had  joined  in  it-  If  a  ship,  insured  under  a  common  policy, 
is  assigned  without  the  policy,  the  ship  is  not  protected  k  the 
possession  of  the  assignee,  and,  here,  it  does  not  appear  that 
there  was  any  assignment  of  the  agreement.  Douglass  con- 
tinues liable  if  the  other  ships  are  lost,  because  he  is  bound 
personalty,  in  the  same  manner  as  an  original  lessor  is,  after 
(he  assignment  of  his  lease ;  but,  as  the  agreement  is  not  as* 
signed,  Douglass  cannot  sustain  any  damage  by  the  loss  of 
the  ship  sold,  and  therefore  he  can  have  no  claim  to  an  in- 
demnity. 

Lord  Mansfield, — There  u  no  difficulty  here,  as  to  the 
form  of  the  action,  because  the  bond  is  made  to  a  trustee. 
But,  if  the  agreement  was  transferred,  we  have  not  the  whole 
ease  upon  the.  record.  If  die  ship  was  sold  without  an  assign* 
ment  of  this  agreement,  Douglass  had  the  value  independent 
of  the  agreement,  and  therefore  it  remains  a  mere  wager  with 
respect  to  him.  Yon  ought  to  have  replied  the  fact,  if 
Douglass  really  assigned  the  agreement,  and  was  damnified 
by  the  assignee  calling  upon  him  for  the  benefit  of  it  [17]  [f]. 

Cowper  had  leave  to  withdraw  the  demurrer,  and  reply,  on 
payment  of  costs. 

[17]  Vide  Reed  v.  Cole,  B.  R.  T.  4  with  the  purchaser  to  pay  him  £500  if 

Qco.  3.  3  Burr.  1512.  where,  in  an  the  ship  was  lost  within  three  months, 

action  on  the  case  on  articles  some*  and  therefore  was  interested.   The  de- 

what  similar  to  the  agreement  here,'  fendant  demurred ;  but  the  court  gave 

the  defendant  having  pleaded  that  the  judgment  for  the  plaintiff,  because  he 

plaintiff  had  parted  with  his  ship ;  the  continued  interested  in  consequence  of 

plaintiff  replied,  that  he  had  agreed  his  agreement  with  the  purchaser* 


[r]  A  marine  policy  may  be  trans-  •"  permit  the  action  to  be  brought  by 

ferred:  u Though  a  *hose  in  action  •*  trustee*."  Per  Ashhurst,  J. 'in  I>f 

"  cannot  in  law  be  assigned,  yet  in  lancy  v.  Stsddart,  I  T.  R.  36*. 
"equity  it  may;  therefore  wo  will 


WedntKlay, 


It  it  an  invari- 
able rule  not  to 
grant  an  infor- 
mation for  a 
libel,  without 
an  exculpatory 
affidavit,  unless 
where  the  party 
libelled  is  abanad 
at  a  great  dis- 
tance, or  the 
subject  matter 
of  the  charge  is 
general  imputa- 
tion, or  an  accu- 
sation of  crimi- 
nal language 
held  in  parlia- 
ment [F> 


CASES  W  BASTER  TORM 


The  King  against  Haswell — and  the  Same 
against  Bate  on  the  Prosecution  of  the  Duke 
of  Richmond. 


o1 


N  Monday,  the  '24th  of  April,  Peckham  obtained  a  rule 
to  shew  cause,  why  an  information  should  not  be  filed 
agaiast  Harnett,  as  printer  of  the  newspaper  called  the  Morth 
ing  Post  of  the  25th  February  1780,  for  a  libel  inserted  in 
that  paper.  The  libel  was  in  the  form  of  queries  addressed 
to  the  prosecutor.  It  imputed  to  him  a  variety  of  treasonable 
practices  and  designs ;  and  accused  him,  among  other  things, 
of  having,  in  his  speeches  in  the  House  of  Lords,  opposed 
the  increase  of  the  military  strength  of  the  kingdom,  in  order, 
by  preventing  such  increase,  to  facilitate  a  descent  in  this 
country  by  the  French ;  charging  him  also  wicb  having  con* 
veyed  intelligence  to  the  ministers  of  France.  The  rule  was 
granted  on  a  joint  affidavit  of  the  Duke  and  another  person. 
The  Duke  swore  that  he  believed  himself  to  be  the  person 
meant  in  the  libel,  and  that  it  contained^*/*?,  scandalous  and 
malicious  aspersions,  and  insinuations  against  him.  Hie 
other  deponent  spoke  to  the  fact  of  having  bought  the  paper 
containing  the  libel  at  HasweWs  shop. 

Oa  the  Friday  following,  the  28th  of  April,  Dutming 
moved  for  a  like  rule  against  Bate,  as  the  publisher,  upon 
the  same  affidavit,  accompanied  by  another  from  Haswell,  in 
which  he  swore,  that  she  libel  was  brought  to  his  shop  in 
manuscript,  without  any  name  to  it ;  that  he.  sent  it  to  Bate, 
who  was  the  editor,  or  conductor  of  the  newspaper,  and  that 
Bate  sent  it  back  next  day,  among  others  papers  for  publica- 
tion. 

"•  Lord  Mansejbld  now  said,  he  was  aware  of  an  objec- 
tion to  which  this  application,  bm  well  as  that  against  Hasiell, 
was  liable.  The  prosecutor,  in  his  affidavit,  had  not  speci- 
fically denied  the  particular  charges  contained  in  the  libel,  and 
this  was,  hi  general,  expected  by  the  court,  before  they  would 
interpose  by  way  of  information.  But  his  Lordship  said,  it 
had  occurred  to  him,  that  the  nature  of  this  libel  was  such, 
that  it  might  perhaps  be  an  exception  to  the  general  rule.  ^  It 


coi 


[f]  So  where  a  motion  was  made  cause  there  was  no  affidavit  of  the  prc- 

agaiit&t,a  magistrate  for  gross  miscon-  sccutor  denying  the  fact  of  which  he 

duct  and  improperly  convicting  a  man  had  been  convicted.    R.  v.  fVcb*tcr9 

of  killing'  a  hare,  it  aas  re&ise^l  he-  3  T.  it,  388. 
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m  besides  allegations  of  particular  acts  of  a  very  foul       1780. 
and  treasonable  nature,  genual  charges  of  treason,  and  also       i^v-— > 
imputations  of  treasonable  language  held  by  the  prosecutor  in     The  Kino 
the  debates  in  the  House  of  Lords.    That  as  to  what  was  sup-       against 
posed  to  have  been  said  by  his  Grace  in  parliament,  it  cer-     Haswkll 
tainly  was  unnecessary  to  answer  that  by  affidavit,  because    and  Bate* 
what  passes  there  can  be  questioned  no  where  else  [18],      [  38S  ] 
snd  general  imputations  did  not  seem  to  fall  within   the 
rule  which  requires  a  denial  of  the   facts   charged.     His 
Lordship,  however,  added,  that,  if  there  should  be  a  differ- 
ence of  opinion  on  this  subject,  the  defect,  which  was  only  in 
point  of  form,  might  easily  be  cured  by  a  supplemental  affi- 
davit. 

Willes,  Justice,  (after  expressing  his  very  high  esteem 
for  die  character  of  the  prosecutor,  and  his  belief  that  no  man 
was  more  incapable  of  the  crimes  charged  upon  him  in  this 
libel,)  said,  he  did  not  well  see  how  the  court  could  make  any 
distinction  between  him  and  the  lowest  individual.— This  ob- 
servation had  a  reference  to  some  topics  which  had  been 
urged  at  the  bar  in  support  of  the  application, — ft  the  rule 
were  general,  he  thought  it  ought  to  be  adhered  to  in  this 
case,  and  no  instance  had  been  stated  where  it  had  been  dis- 
pensed with. 

Dunning,  upon  this,  mentioned,  that,  in  the  late  case  of 
Rex  v.  Miles  (c),  the  court  had  said,  the  rule  was  not  i/m- 
versaL  He  recollected  three  instances  where  informations 
had  been  refused,  for  want  of  an  express  denial  of  the  specific 
charge,  but  they  were  all  very-distinguishable  from  the  pre- 
sent case.  In  one  of  them,  which  happened  during  his  early 
attendance  on  the  court,  the  libel  accused  the  prosecutor  of 
being  the  author  of  a  certain  number  of  the  news-paper  called 
the  London  Evening  Post.  Foster,  Justice,  said,  the  im- 
putation was  a  very  gross  libel,  but  there  being  great  reason 
to  think  it  was  true,  and  there  being  no  denial  of  it  upon 
oath,  the  court  refused  the  information.  The  second  instance 
was  in  the  case  of  General  Plaistow,  who  was  accused  of  va- 
rious specific  and  circumstantial  acts  of  fraud  and  swindling  ; 
and,  although  the  charges  were  easily  to  be  contradicted,  he 
did  not  choose  to  deny  them.  The  third  was  the  case  of 
Miles.  There  the  prosecutor  had  taken  upon  himself  to  deny 
the  specific  charges,  and  had  not  done  it  in  a  complete  and 
explicit  manner.  Oo  the  other  hand,  he  remembered  two 
cases,  both  of  them  recent,  where  a  denial  of  the  particular 
charge  had  not  been  insisted  on.  In  the  one,  the  libel  imputed 

sodomitical 

[18]  Bill  of  Rights,    1  W.  S?  Af.    "  questioned  in  any  court  or  piact 
Mess.  2.  c.  2.  §  1.  art.  9.     "  The  free-    u  out  of  parliament:' 
*•  dom  of  speech  and  debates  in  parlia-        fcj  Supra,  M.  20  Geo.  3.  0.  234. 
*•  ment  ought  not  to  be  impeached  or 

Vol.  1.  £  E 
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1780.      sodomitieal  practices  to  a  Captain  Nichols.    In  the  oMtr,  die 

vt-yw        charge  was  against  Lady  Chambers,  the  wife  of  one  of  the 

The  Kino     East-India  Judges,  accusing  her  of  adultery.    In  both  those 

a  gainst      cases,  the  rule  had  been  dispensed  with ;  because  the  parties 

Haswell     accused  were  abroad  at  so  great  a  distance;  but  he  also  con- 

and  Bate,    ceived  that  an  affidavit  was  not  required,  when  the  court,  from 

their  knowledge  of  the  prosecutor,  or  from  general  notoriety, 

were  satisfied  of  his  innocence. 

Ashhurst,  Justice,  said,  he  had  always  understood  the 
rule  to  be  general.  If  it  was,  the  rank  of  the  prosecutor, 
however  eminent,  could  make  no  difference.  In  the  two  in- 
stances mentioned  by  Dunning,  there  was  an  impossibility 
that  the  party  accused  should  make  an  affidavit,  but  when  that 
was  not  the  case,  if  the  court  were  to  break  through  the  rule 
on  some  occasions,  they  would  throw  an  imputation  on  the 
character  of  every  person  from  whom  they  should  require  an 
affidavit  Hie  court  was  not  to  know  men,  and  could  only 
act  on  what  came  before  them. 

Buller,  Justice,  observed,  that  the  power  of  granting 
informations  is  discretionary,  but  he  thought  there  ought,  in 
all  such  cases,  to  be  certain  general  rules  to  guide  the  court 
in  exercising  their  discretion.  Too  much  latitude  was  very 
dangerous,  and  the  original  propriety  of  a  rule  was  of  less 
importance  than  the  strict  adherence  to  it,  if  it  was  establish- 
ed. But,  as  part  of  this  libel  contained  charges  which  the 
Duke  certainly  was  not  bound  to  answer,  perhaps  it  might  be 
proper  to  grant  the  rule  as  prayed,  and  the  prosecutor  might 
make  it  absolute  only  as  to  that  part. 

Lord  Mansfield  seemed  to  concur  with  Buller,  Ju*' 
tice*  in  that  idea,  and  Will es,  Justice,  thought  the  *<*» 
"false,"  in  the  Duke's  affidavit,  a  sufficient  denial  to  ground 
a  rule  to  shew  cause.    The  rule  was  grauted. 

Immediately  afterwards,  Peckkam  moved  to  make  the  iw 
absolute  against  Haswell.  Lord  Mansfield  asked,  if  they 
meant  to  proceed  against  their  own  witness.  The  motion 
was  persisted  in,  and  the  rule  made  absolute.     > 

On  Saturday,  the  29th  of  April,  Lee  acquainted  the 
court,  that  the  Duke  had  made  an  affidavit,  expressly  denying 
all  the  specific  charges  in  the  libel,  except  what  related  to 
bis  conduct  in  parliament.  This  affidavit  was  put  in,  and 
was  an  exact  echo,  (with  negative  words,)  of  the  terms  of  the 
libel. 

Lord  Mansfield  said,  die  court  bad  considered  the  poM 
very  fully,  and  had  had  a  great  deal  of  conversation  upon  it, 
I  390  ]  and  the  result  was,  that  the  rule  was  invariable.  lliat  it 
would  be  extremely  dangerous  if  it  were  not  so.  The  distil** 
tion  hinted  by  Dunning  die  day  before  could  not  be  admitted, 
for  how  could  die  court  entertain  suspicions  against  one  ma* 
tjiore  than  another  i 


1780. 

The  Kin  a 

against 
Haswelz* 
and  Bate. 
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Dunning  read  a  note  of  a  case  of  Rex  v.  Jennison,  in  H. 
IS  Geo.  3.  where  the  libel  contained  an  accusation  of  sodomy 
against  Lord  Arundel ;  and  Lord  Mansfield,  and  Aston, 
Justice,  held,  that,  as  the  charge  was  only  general,  it  did  not 
require  to  be  answered  by  affidavit  [<t>].  Aston,  Justice, 
also  said,  that  it  would  be  extraordinary  if  it  were  neces- 
sary to  deny  the  charge,  when  its  being  true  could  not  justify 
the  defendant.  That,  if  false,  it  was  an  abominable  ca- 
lumuy,  if  true  the  defendant  ought  to  have  preferred  an  in- 
dictment. 

Lord  MANSFifeLD  then  added,  (as  he  had  stated  before,) 
that  it  had  struck  him,  that  the  subject  matter  might  make  an 
exception,  for  it  would  be  absurd,  for  instance,  to  require  of 
a  prosecutor  to  swear,  that  he  was  not  a  traitor  or  a  thief.  He 
said,  the  court  had  looked  into  the  proceedings  in  the  case  of 
Lady  Chambers,  and  it  appeared,  that,  there,  the  party  ap- 
plying for  the  information,  (who  was  a  third  person,)  had  gone 
as  far  as  the  nature  of  the  case  permitted,  by  swearing  to  let- 
ten  and  intelligence  from  the  Cape  of  Good  Hope,  where  die 
scene  of  the  imputed  offence  was  laid,  inconsistent  with  the 
allegations  in  the  libel. 

This  day,  cause  Nvas  shewn  by  Bearcroft,  Howorth,  and 
Jnstruther. — They  produced  a  joint  affidavit  of  the  defendant 
and  several  other  persons,  tending  to  contracdict  that  of  Has- 
veil,  whose  testimony  was  also  objected  to,  on  the  ground  of 
bis  being  an  accomplice. 

In  answer  to  this,  it  was  insisted,  by  Dunning,  and  Lee, 
that,  in  this  case,  (of  a  misdemeanor,)  he  would  be  a  compe- 
tent witness  at  the  trial ;  and  Lee  said,  he  never  knew  but  of 
one  instance  where  this  had  been  controverted,  and  then  the 
objection  had  been  laughed  at,  and  over-ruled.  It  was  also 
contended,  that,  even  if  Bate's  affidavit  had  contained  a  direct 
and  unequivocal  denial  of  his  being  the  publisher,  that  woidd 
not  be  a  conclusive  reason  for  refusing  the  information. 

Lord  Mansfield  stopped  Peckham  from  going  on,  on 
the  same  side. 

Lord  Mansfield, — (after  observing  particularly  on  the 
affidavits,) — Wherever  a  strong  probable  ground  is  laid,  the 
court  will  grant  an  information,  if  the  subject-matter  is  tit  for 
that  mode  of  prosecution  :  and  there  never  was  a  fitter  subject      [  391  ] 
than  the  present. 

The  rule  made  absolute  [19]. 


[<3>]  Thus  in  Easter  Term,  30  Geo. 
3.  the  Duke  of  Athul  having  applied 
for  an  information  against  the  printer 
of  a  newspaper,  for  a  libellous  para- 
graph in  his  paper,  stating  that  the 
Duke  and  his  family  were  held  in  such 
general  abhorrence,  in  the  Isle  of  Man, 

% 


that  if  he  should  succeed  in  obtaining 
an  act,  then  depending  in  parliament, 
it  would  occasion  a  revolt ;  the  Court 
held,  that  no  affidavit  from  the  Duke 
was  necessary. 

[19]  The  information  was  tried  at 

the  ensuing  Sittings  for  Middlesex,  be- 

E2  fore 
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fore  Butter,  Justice, 
when  the  defendant  was 
convicted,  Haswell  be- 
ing one  of  the  principal 
witnesses  against  him. 
He  was  brought  up  for 
judgment  in  T.  21  Geo. 
3.  and  sentenced  to  an  imprisonment 


1780. 

The  King . 

against 
Haswell 
and  Bate* 


of  twelve  months  in  the  King's  Bench 
prison.  The  judgment  was  delayed 
till  that  term,  because  the  prison  was 
not  till  then  sufficiently  repaired  to 
admit  of  prisoners,  after  the  devasta- 
tion committed  by  the  rioters  in  June 
1780. 


Friday,  5th 
May. 


The  King  against  the  Inhabitants  of 
Winchcomb. 


A  militia-man 
being  hired  for 
a  year,  with  an 
express  excep- 
tion that  he 
shall  be  absent 
•n  duty  for  the 
month,  and, 
in  lieu  thereof, 
serve  a  month, 
over  the  year, 
gamt  a  settle- 
ment without 
serving  the  addi- 
tional month. 


T>  ULE  to  shew  cause,  why  an  order  of  the  court  of  quarter- 
■*■*'  sessions  for  Gloucestershire  should  not  be  quashed.  The 
special  case  stated  as  follows : 

The  pauper  hired  himself  in  the  parish  of  Chipping  Nor- 
ton, five  Weeks  before  Michaelmas,  for  a  year,  and,  at  the 
time  of  the  hiring,  it  was  agreed  between  him  and  his  master, 
that  his  wages  should  be  paid  weekly,  at  eight  shillings /*r 
week,  and  that,  being  a  ballotted  man  in  the  militia,  he  should 
be  absent  for  the  month,  and,  in  lieu  of  that  month,  should 
serve  another  at  the  end  of  the  year.  He  was  accordingly  ab- 
sent thirty  days  in  the  militia,  and  then  returned  to  his  service, 
but  he  only  continued  three  weeks  of  the  month  which  was 
agreed  to  be  served  in  lieu  of  the  month  he  was  absent  in  the 
militia,  leaving  his  master  a  fortnight  before  Michaelmas.  He 
expressly  swore,  that  he  did  not  serve  his  master  a  year  by 
one  week. — Two  justices  had  removed  him  from  Winchcomb 
to  Chipping  Norton,  and  their  order  was  quashed  by  the  ses- 
sions. 

On  Wednesday,  the  3d  of  May,  Bearcroji,  and  Clifford, 
argued  in  support  of  the  order  of  sessions,  and  contended,  1. 
that  there  was  no  hiring,  nor,  2.  any  service  for  a  year,  at 
Chipping  Norton. — 1.  The  exception  was  part  of  the  original 
contract.  .  There  was  to  be  an  interval,  and  then  the  pauper 
was  to  come  and  serve  in  the  ensuing  twelvemonth  as  much 
more  as,  pieced  to  the  former  service,  would  make  up  a  year; 
but  a  hiring  under  the  statute  must  be  for  a  whole  year,  with- 
out any  interruption  foreseen  and  stipulated  for  at  the  time  of 
the  agreement,  as  was  determined  in  the  case  of  Rex  ▼• 
Bishop's  Hatfield  (d).  Indeed  the  present  case  was  more 
properly  to  be  considered  as  a  hiring  by  the  week. — fi.  Here 


(d)  H.  31  Geo.  2.  Burr.  Settl.  Cases,  No.  141. 
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was  plainly  no  service  for  a  year.    In  Rex.  v.  Castlechurch  (e),       1780. 
it  waalaid  down  by  Lord  Hardwicke,  that  the  act  of  84r9      ^r-g-o1 
Will.  3.  c.  30.  requiring  a  year's  continuance  in  the  same  ser-    The  Kino 
vice,  is  to  be  construed  strictly,  being  an  explanatory  law,  and       against 
mall  the  cases  where  different  services  have  been  tacked  toge-      Winch* 
(her  to  make  up  the  year,  there  has  been  no  interval  of  time        comb, 
between  them.    This  case  differs  from  that  of  Rex.  v.  We*- 
terkigh  (f),  which  was  determined  on  the  ground  that  the 
hiring  was  conditional ;  there,  by  die  agreement,  it  was  un- 
certain whether  the  pauper  would  be  absent  or  not ;  if  he  was, 
his  place  was  to  be  filled  up  by  another,  %  quifacit  per  aiium, 
facitper  se. 

Dunning,  and  Poole,  on  the  other  side,  contended,  that, 

if  there  had  been  no  agreement  about  die  pauper's  service  in 

die  militia,  and  the  hiring  had  been,  in  general  terms,  for  a 

year,  he  would  have  gained  a  settlement  although  he  had  been 

called  out,  and  had  been  absent  a  month  on  militia  duty.    If 

a  contrary  doctrine  were  to  prevail,  militia-men  would  be  in  a 

worse  situation,  and  less  capable  of  gaining  settlements,  than 

the  rest  of  the  King's  subjects,  which  the  legislature  certainly 

never  intended.    This  was  die  principle  of  the  determination      r   * 

in  Rex  v.  Westerleigh.    The  reason  for  the  exception  there, 

and  in  the  present  case,  was  the  same ;  and  here,  if  the  militia 

had  not  been  called  out,  there  would  have  been  no  interval  of 

absence.     The  anxiety  of  the  parties  to  guard  against  an  event 

which  required  no  provision  to  be  made  for  it,  could  not  make 

any  difference  in  the  law  of  the  case. 

Lord  Mansfield, — I  have  no  doubt  that  if  this  had  been 
a  common  hiring  for  a  year,  and  the  pauper  had  served  one 
month  in  the  militia,  and  only  eleven  with  his  master,  he 
would  have  gained  a  settlement.  The  master  could  not  have 
refused  his  consent  to  his  serving  in  the  militia.  The  only 
question  is,  whether  the  particular  agreement  in  this  case  does 
not  make  die  additional  month  a  part  of  the  year.  It  is  a  great  # 
nicety,  and  we  will  think  of  it. 

His  Lordship,  this  day,  delivered  the  opinion  of  the  court. 
Lord  Mansfield, — There  is  in  this  case  a  luring  for  a 
year,  and  there  is  also  a  service  for  a  year,  if  it  were  not  for 
the  month's  absence  in  the  militia.  A  service  must  be  for  a  [  393  ] 
continuation,  without  interruption,  or  adding  together  broken 
pieces  to  make  up  the  year.  But  here  the  agreement  as  to  the 
absence  for  a  month,  in  the  militia,  was  only  what  would  have 
been  implied,  and  what  the  master  must  have  consented  to. 
The  year  was  completed  five  weeks  before  Michaelmas,  and 
the  additional  month  agreed  for  was  only  in  die  nature  of  a 

compensation 


(0  M.  9  Geo.  2.  Burr.  Settl.  Cases. 
No.  20. 


(J)  31;  UGeo.3.Burr.  Seitl.Cases. 
No.  234. 
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1780.      reason  of  the  premises,  was  acquitted  and  discharged  from 

v^v-^      such  forfeiture  and  debts. — Rebutter,  By  which,  (protesting 

Webster     th&t  the  sur-rejoinder  was  not  sufficient  in  law,  and  protest- 

against       ing  also  that  the  defendant  never  requested  the  plaintiff  to 

Bavnistje.   give  such  day  of  payment,)   the  defendant  says,  that  the 

£l  109.  in  the  sur-rejoinder  mentioned,   was  not  paid  to 

the  plaintiff  in  manner  and  form,  fyc. — Upon  this  issue  was 

joined. 

The  cause  was  tried  before  Lord  Mansfield,  at  the  Sit- 
tings  for  Middlesex,  in  Easter  Term,  18  Geo.  S.  and  a  ver- 
dict being  found  for  the  plaintiff,  a  rule  was  obtained  by  die 
defendant,  for  the  plaintiff  to  shew  cause,  why  the  judg- 
ment should  not  be  arrested;  which  rule  was  afterwards 
enlarged •' to  M.  19  Geo.  3.  when  the  Solicitor  General,  and 
Bower,  shewed  cause; — Dunning,  and  Baldwin,  for  thede* 
fendant. 

The  ground  of  the  motion,  (as  I  have  been  well  informed,) 
was,  that,  the  bond  being  once  forfeited,  the  debt  became  ab- 
solute, and  could  not  be  again  made  contingent,  by  any  waver 
of  the  forfeiture,  on  die  condition  of  payment  at  a  future 
day;  at  least  it  contiuued  absolute  till  the -compliance  with 
the  condition,  which  was  not  till  after  the  insolvency ;  there- 
fore the  fact  of  the  compliance  with  the  condition  after  the 
insolvency  was  immaterial,  and  the  plaintiff  should  have  de- 
murred to  the  rebutter  instead  of  joining  issue  on  an  imma- 
terial fact  That  the  court  therefore  ought  to  award  a  Re- 
pleader. 

On  the  other  side  it  was  insisted,  that  an  obligee  might 
wave  the  forfeiture,  and  thereby  prevent  the  debt  from  be- 
coming absolute  even  at  law,  especially  since  the  statute  of 
4  #  5  Anne,  c.  18.  The  issue,  therefore,  was  not  immaterial, 
because  the  debt  was  to  be  considered  as  contingent  or  not  at 
the  time  of  the  insolvency,  according  as  the  condition  was  or 
was  not  afterwards  complied  with.  Or,  if  the  issue  was  im- 
material, that  was  no  reason  why  the  plaintiff  might  not  have 
judgment,  provided  enough  appeared  to  entitle  him  to  it  on 
any  part  of  the  record ;  for,  in  such  case,  all  that  followed 
would  be  rejected  (a  J,  and  here  the  conditional  waver  ap- 
peared in  the  sur-rejoinder,  and  was  not  denied,  and  the 
debt  was  to  be  looked  upon  as  contingent  till  a  breach 
of  the  condition,  and  therefore  was  so  at  the  time  of  the  in* 
solvency, 
f  396  ]  Buller,  Justice,  asked  if  it  was  not  a  rule,  never  to  grant 

a  repleader  when  the  issue  was  found  against  the  party  tender- 
ing 


(*)  fox  ftp  t&ey  cited  8  Co.  120.  133. 9  Co.  110.  Uob,  $6.  Salk.  17S« 
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mg  it[p  i]>    He  said/he  thought  it  was,  tod  that  he  could       1780 
find  no  case  of  any  exception  to  it.  v^s^w 

The  rale  was  discharged,  Webstbe 

The  defendant  when  he  was  arrested  in  tins  action,  had  ap-       against 
plied  to  Aston,  Justice,  and  afterwards  to  the  court,  to  be  Bawnisteju 
discharged  on  filing  common  bail,  and  obtained  a  rule  to  shew  % 

cause,  but  which  was,  afterwards,  discharged. 

In  Michaelmas  Term,  19  Geo.  3.  a  writ  of  error  was 
hrousht,  but  bail  in  error  not  being  justified,  a  capias  ad 
satisfaciendum  issued  in  the  ensuing  term,  the  effect  of  which 
was  prevented  by  a  commission  of  bankruptcy  against  the 
defendant.  The  validity  of  the  coqimission  being  afterwards 
disputed  by  the  plaintiff  and  another  creditor  who  opposed 
the  allowance  of  the  certificate,  the  Chancellor  directed 
an  issue,  which  was  not  proceeded  upon,  and  the  plaintiff 
having  brought  a  scire  facias  against  the  original  bail,  the  de- 
fendant surrendered  himself,  and,  on  a  former  day  in  this  term, 
obtained  a  rule  to  shew  cause  why  he  should  not  be  discharged 
out  of  custody. 

This  day,  the  Solicitor  General,  and  Bower,  shewed  cause. 
Dunning,  and  Howorth,  for  the  defendant. 

The  ground  of  the  application  now  was,  that,  although  the 
defendant,  by  imprudently  taking  issue  on  an  improper  fact, 
had  failed  in  his  defence  to  the  execution  against  his  person, 
upon  the  pleadings,  yet  he  was  clearly  entitled  to  be  discharged 
under  the  insolvent  act.  They  produced  an  affidavit  denying 
that  there  ever  had  been  an  agreement  to  wave  the  forfeiture, 
and  said,  that  no  such  agreement  had  been  proved  at  the  trial, 
and,  if  issue  had  been  taken  on  that  fact,  it  must  have  been 
found  for  the  defendant.  The  penalty  therefore  was  a  debt 
due  at  the  time  of  the  discharge  -under  die  act,  and  conse- 
quently he  was  no  longer  answerable  for  it,  with  his  person. 

On  the  other  hand,  it  was  insisted,  that  if  there  was  any 
mistake  in  the  pleadings,  it  was  the  defendant's  own  fault,  and 
he  had  never  moved  for  leave  to  amejid.  Besides,  they  said, 
(which  was  not  contradicted  on  the  other  side,)  that  it  ap- 
peared at  the  trial,  that  a  note  had  been  given  to  the  plaintiff 
for  die  payment  both  of  the  quarters  due  on  the  1 1th  of  Jo> 
nuary  1776,  and  of  that  which  was  to  become  due  on  the  r  597  1 
next  quarter  day,  and  that  die  plaintiff,  by  taking  this  note, 
must  be  considered  as  having  agreed  to  give  further  day  of 
payment. 

Lord 


[r  I]  S.  P.  iu  Kemp  v.  Crews,  1  Ld.    pleading  is  not  the  taking  the  issue, 
Saym.  170.  and  Taylor  v.  Whitehead,     but  the  tendering  it. 
infra  7*7.  Because  the  first  fault  iu 
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Lord  Mansfield  said,  he  thought  the  note  would  haie 

_       been  evidence  of  such  an  agreement,  if  issue  bad  been 

Webster    joined  on  that  fact,  and  that  there  was  no  doubt  but  the  party 
against       might  wave  the  forfeiture,  and  accept  what  he  was  equitably 
Baknistee.  intitled  to. 

•  Bulleb,  Justice,  absent. 

The  rale  discharged  [£1]. 

[21]  The  case  of  Perkins  v.  Kemp-  trell  v.  Hooke,  H.  19  Geo.  3.  supra,?. 
land  was  not  cited,  I  believe,  in  any  of  97.  and  Wyllie  v.  fVUkes,  M.  21  Geo.%» 
the  arguments  on  this  case.  Vide  Cot-    infra,  p.  519  [f  2}. 


Tri«uy>9tk  The  King  against  Godwin. 

The  court  will  HTHIS  was  a  rule  to  shew  cause,  why  an  information  in  the 
ir^idiT'of  the  nature  0f  yiio  warranto  should  not  be  filed  against  the 

election  of a  cor-  defendant,  for  taking  upon  himself  the  office  of  mayor  of  the 
mite  officer,  if    borough  of  Portsmouth. 

new^rdoubtfui,  The  material  circumstances  of  the  case  were  these :  By  a 
on  a  rule  to  shew  charter  of  3  Car.  1 .  the  right  of  electing  a  mayor  in  this  bo- 
foraatk^Vthe  rough  is  vested  in  the  majority  of  the  aldermen  and  burgesses 
nature  of  quo  The  aldermen  are  twelve  in  number,  and  the  mayor  must  be 
WhUrthCT Tfa  cri°serj  from  among  them.  He  is  elected  for  a  year,  from 
mayor  de  fact*  Michaelmas  to  Michaelmas,  and  "  until  one  other  of  the  al- 
may'oToTtUfor.  u  dermen  shall  be  in  due  manner  and  form  elected  ahd  sworn 
n&eryear,  whou  "  mayor  of  the  said  borough."  The  mediod  of  electing  the 
returning  officer    mayor  is  this:  A  list  is  prepared  of  all  the  aldermen,  except 

and  is  entiled  to      .    J  .  rt.    *     *!-,     ,        ,  '      .    * 

hold  over  by  the  the  mayor  then  in  office,  Jiach  elector  makes  a  mark  or 
!uccttwrllhIegml  8cratc'1  against  two  names  in  this  list,  and  the  two  aldermen 
chosen,  can  be  who  have  the  majority  of  such  scratches  are  put  in  nomination. 
.c^n  !lJf  ^j1*  Then  the  electors  ballot  for  those  two,  and  he  who  has  the 
ifaalftTsa  (R.  majority  on  the  ballot  is  declared  duly  elected.  The  mayor 
,18  the  returning  officer  on  the  election  of  members  to  serve  in 
parliament. 

By  the  statute  of  9  Amu  c.  20.  $8.  it  is  enacted,  that  no 
person  who  hath  been,  or  shall  be,  in  any  annual  office  to 
which  it  belongs  to  preside  at  the  election,  and  to  make  re- 
turn of  any  member  to  serve  in  parliament,  shall  be  capable 
of  being  chosen  into  the  same  office  for  the  year  ensuing;  and 
where  any  such  officer  is  to  continue  for  a  year,  and  until  some 
Other  person  shall  be  chosen  and  sworn  in,  if  such  officer  shall 

voluntarily 


[r  2]  And  see  Hodgson  v.  Bell,  7  T.R.97- 
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voluntarily  and  unlawfully  obstruct  and  prevent  the  choosing 
another,  he  is  to  forfeit  JPOO. 

In  September  1777,  Linzee,  "  an  alderman,"  was  chosen 
mayor,  and  served  the  office  till  Michaelmas  1778,  when 
Blissel  "  then  acting  as  an  alderman"  (h),  was  elected  to 
succeed  him,  and  sworn  into  the  office.  In  the  mean  time, 
an  information  in  the  nature  of  quo  warranto  having  been 
filed  against  Blissel  for  exercising  the  office  of  an  alderman, 
issue  was  joined  in  that  cause,  and,  on  the  trial,  a  verdict 
found  for  the  crown.  Blissel  then  applied  for  a  new  trial, 
but  was  refused  [22],  and  judgment  of  ouster  was  entered 
against  him ;  which  judgment,  on  a  writ  of  error  in  the  House 
of  Lords,  was  affirmed.  He  continued  however  still  to  act  as 
mayor,  and,  in  September  1779,  presided  as  such,  at  the 
election  of  a  successor,  when  Linzee  was  re-chosen ;  but,  on 
the  charter-day  for  swearing  in  the  new  mayor,  Linzee  did  not 
attend,  being  advised,  (as  he  swore  in  his  affidavit,)  that  he 
was  not  duly  elected.  In  consequence  of  this,  Blissel  still 
continued  to  act,  till  the  2 1  st  of  October  1 779,  when  the  alder- 
men, having  given  him  previous  notice,  met  and  amoved  bim, 

by 


598 

1780. 

The  King 

against 
Godwin. 


(k)  These  were  the  words  of  the 
affidavits  of  Linzee  and  others,  on 
which  the  present  motion  was  made. 
Infra, p.  399.  Note  (k J. 

[22]  That  motion  came  on  in  E. 
19  G..3.  {Thursday,  6th  May  J.  The 
cause  had  been  tried  at  the  preceding 
spring  Assizes  for  Hampshire,  before 
Hotham,  Baron.  There  were  six  issues, 
but  the  material  one  was,  whether  Blis- 
sel had  been  duly  elected  an  alderman ; 
and  this,  with  three  others,  was  found 
against  him.  One  of  the  points  on  the 
motion  for  a  new  trial  was  this ;  Jn 
J 77S,  Blissel  and  one  Pike  were  put  in 
nomination  at  an  election  of  aldermen. 
The  assembly  consisted  of  the  mayor, 
(Linzee  J  and  three  aldermen ;  Pike 
was  chamberlain  of  the  corporation, 
and  the  mayor  objected  to  him  as  in- 
eligible on  that  account,  because  the 
auditors  of  the  chamberlain's  accounts 
are  aldermen,  and  he  could  not  hold 
an  office  in  the  exercise  of  which  he 
would  be  liable  to  audit  his  own  ac- 


counts. The  three  aldermen  however 
voted  for  Pike;  the  mayor  alone  for 
Blissel ;  but  he  told  the  aldermen  that 
their  votes  were  thrown  away,  and  de- 
clared Blissel  dt!ly  elected,  and  swore 
him  in.  The  answers  given  to  the  ob- 
jection, just  stated,  to  Pike's  eligibili- 
ty were,  1.  That,  although  the  usage 
since  the  charter  of  Car.  1.  had  been 
to  appoint  the  auditors  from  among 
the  aldermen,  there  was  no  provision 
in  the  charter  rendering  that  necessa- 
ry, and,  before  the  charter,  they  had 
been  sometimes  chosen  from  the  bur- 
gesses at  large.  2.  That  if  the  two 
offices  were  incompatible,  then  the 
acceptance  of  the  higher  of  the  two, 
(that  of  alderman,)  ipso  facto  vacated 
the  other.  For  this  several  authori- 
ties were  cited,  (Com.  Dig.  Tit.  Office 
B.  6.)  and  the  court  were  of  opinion 
that  the  law  was  so  [<S>j.  Bearcroft, 
Grose,  Serjeant,  and  Dunning,  shewed 
cause. — Davie,  Serjeant,  for  the  de- 
fendant. 


[(3>]  But  it  is  now  settled  that  this  sequent  acceptance  of  one  vacates  the 
is  not  the  criterion,  but  that,  when  other.  Milward  v.  Thatcher,  M.  28 
two  offices  are  incompatible!  the  sub-    Geo.  3.  2  Term  Rep.  81. 
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1780  *7  virtue  of  a  power  vested  in  them  by  the  charter,  and 
1  /  oUt  elected  Carter,  another  alderman,  in  his  place.  Carter  acted 
'  lv  "  for  some  time,  till  being  advised  that  his  election  also  was 
**e  .  ™  illegal,  he  obtained  a  mandamus  to  the  aldermen  and  bor- 
G^dwik  Bes8e8  to  proceed  to  the  election  of  a  new  mayor.  In  obe- 
F  309  1*  dience  to  this  mandamus,  an  election  was  held  on  the  10th  of 
■■  February  1779,  at  which  Carter  presided  as  senior  alderman. 

On  that  occasion,  when  the  town-clerk  and  chamberlain, 
(whose  business  it  was,)  came  to  make  out  the  list,  Carter 
directed  them  npt  to  insert  Linzee's  name  in  it,  treating  him 
still  as  mayor  under  the  charter,  there  having  been  no  legal 
election  since  he  was  chosen  in  1777.  However,  Rickman, 
a  burgess,  (and  the  attorney  in  the  present  prosecution,)  was 
permitted  to  insert  Linzee's  name.  The  greatest  number  of 
scratches  were  for  him ;  the  next  for  Lord  Hazcke,  (also  an 
alderman,)  and  the  fewest  for  the  defendant ;  but  Carter  in- 
sisted, that,  notice  having  been  given  of  Linzee's  being  ineli- 
gible, the  votes  for  him  were  thrown  away,  and  that  only  Lord 
Hawke,  (who  had  sent  a  letter  stating  that  he  was  ineli- 
gible, being  confined  by  ill  health,  and  not  having  taken  die 
sacrament  within  a  twelvemonth  (i),)  and  Godwin  should  be 
balloted  for.  Rickmatt  insisted,  on  the  part  of  Linzee,  that, 
as  he  had  never  acted  since  Michaelmas  1778,  and  there  had 
leen  intervening  mayors,  de  facto,  since  his  former  mayoralty, 
he  did  not  fall  within  the  meaning  of  the  act  of  Queen  Anne. 
Accordingly,  his  friends  proceeded  to  ballot  for  him,  and,  on 
reckoning  the  number  o£  balls  there  appeared  to  be  twenty- 
one  for  Linzee,  and  only  twelve  for  Godwin ;  but  Carter  still 
professing  to  consider  Godwin  as  duly  elected,  he  was  sworn 
in,  and  took  upon  himself  the  duties  of  the  office. 

Bearcroji,  Grose,  Serjeant,  and  Lee,  shewed  cause,— 
They  admitted,  that  the  only  qitestion  was,  whether  Units 
was  ineligible,  and  the  votes  given  for  him  thrown  away; 
for  that,  if  the  law  was  not  so  Godwin's  election  was  void. 
But  they  contended,  that,  under  the  circumstances  of  the  case, 
Linzee's  ineligibility  was  clear,  and  that  the  electors  were  so 
fully  apprized  of  it,  that  the  court  ought  to  decide  the  question 
in  this  stage  of  the  proceeding,  without  the  circuity  and  ex- 
pence  of  a  trial  on  an  information  in  the  nature  of  quo  war- 
ranto. Linzee's  conduct,  they  said,  was  manifestly,  and 
throughout,  a  meer  trick  and  contrivance,  to  evade  the  statute 
of  Queen  Jnne,~wd  entitle  him  to  act  as  mayor  at  any  time, 
when  he  should  have  a  turn  to  serve  as  returning  officer  for 
the  borough.  He  had  not  ventured  to  swear,  that  Blissel 
was,  or  that  he  believed  him  to  be,  an  alderman,  when  he  was 
chosen  mayor,  but  only  that  he  acted  as  such  (k)3  plainly  ad- 
mitting thereby,  that  he  knew  he  was  not  duly  entitled  to 

that 

(%)  13  Car.  2.  stat.  2.  c.  1.  §  12.        (Jc)  Supra, p.  398.  Note  (h J. 
5  Geo*  I.e.  6.  §3. 
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that  office,  anfl  he  had  voted  him  as  mayor,  knowing  his  defect       1780, 
of  title  as  alderman,  merely  that  one  of  his  own  party  might,       ,_    _^ 
de  facto,  take  upon  himself  the  office,  to  give  him  a  pretext     The  KlKO 
of  being  eligible  for  the  ensuing  year.     Blissel,  not  being        against 
eligible,  was  no  mayor,  and  therefore,  by  the  express  words     Godwin*. 
of  the  charter,  Linzee  continued  to  hold  over,  and  conse- 
quently was  ineligible  at  the  last  election.     His  not  having 
acted  during  BlisseFs  year  could  not  make  any  difference,  be- 
cause the  statute  of  Queen  Anne  applied  to  mayors  de  jure* 
— Tbey  cited  die  case  of  Rex  v.  The  Corporation  of  Cam- 
bridge (I),  in  which  the  court  had  decided  the  validity  of  an 
election  of  mayor,  on  a  rule  to  shew  cause,  upon  the  ground 
that  the  facts  were  clear  and  indisputable. 

The  Solicitor  General,  dn  the  other  side,  contended,  that 
this  case  was  not  within  the  meaning  of  the  statute  of  Queen" 
Anne,  the  only  object  of  which  was,  to  prevent  the  office  of 
returning  officer  continuing  permanently  in  the  same  hands. 
Here,  there  was  no  doubt,  but  Blisset  would  have  been  re- 
turning officer,  if  an  election  of  a  member  of  parliament  had 
happened  while  he  continued,  de  facto,  to  exercise  the  other 
functions  of  mayor.  He  had  never  been  ousted  from  that 
office,  upon  ah  information  in  this  court,  as  not  having  been 
duly  elected,  but,  on  the  contrary,  was  treated  as  mayor,  in 
the  proceedings  by  which  the  corporation  had  removed  him. 
At  any  rate,  this  was  too  important  a  question  to  be  decided 
in  this  summary  way.  The  whole  ought  to  be  put  upon  re- 
cord, that  it  might  be  in  the  power  of  the  parties  to  have  the 
point  solemnly  argued  and  adjudged,  and  if  they  chose,  re- 
considered, in  another  place,  on  a  writ  of  error. 

Lord  Mansfield,— The  only  question  now  before  die 
court  is,  whether  the  case  is  so  clear,  as  that  we  ought  to  re- 
fuse an  information  to  try  the  title,  when  it  is  admitted,  that 
the  person  sworn  in  had  not  the  majority  of  votes.  It  is  con- 
tended that  Linzee  was  clearly  ineligible  under  the  act  of 
Queen  Anne,  because,  by  the  charter,  he  had  a  right  to  hold 
oyer,  although,  in  fact,  he  did  not  act  as  mayor,  and  Blissei 
did.  The  object  of  the  act  undoubtedly  is,  that  the  same 
person  shall  not  be  returning  officer  during  two  succe&ive 
years.  But  there  has  been  no  case  on  the  construction  of 
this  act,  and  the  court  cannot,  in  a  summary  way,  decide, 
whether  the  intervention  of  a  mayor,  de  facto,  makes  a  dif«- 
ferencepC^].  It  is  said,  Bkssel'a  election  was  fraudulent.  .  r  401  1 
But  both  sides  have  not  been  heard,  and  fraud  must  be  mani- 
fest and  cross  before  the  court  will  decide  in  the  first  in- 
stance. In  the  Cambridge  case,  the  fraud  was  palpable. 
They  bad  elected  a  gentleman  who  was  just  gone  to  America, 

and 


(IJ  H.  7 Geo,  3.    4  Burr,  2008. 


[«>]  Ret  v.  London,  M.  27  Geo.  3. 
I  Term  Rep.  423. 425, 42o\ 


401  CASES  IN  EASTER  TERM 

1780.      *nd  there  was  no  ground  stated  of  an;  belief,  dial  he  would 

v^v^i      return  within  the  year.     If  he  had  chosen  to  return  on  pur- 

The  King    pose,  near  half  a  year  must  have  elapsed,  before  he  could  have 

against       had  notice,  so  as  to  come  bade  to  England*    However,  in 

Godwin,     that  case,  the  application  was  for  a  mandamus  to  proceed  to 

choose  a  mayor,  and  making  the  rule  absolute  was  not  final, 

for  the  corporation  might  have  returned  to  the  mandamus, 

that  there  was  a  mayor,  if  they  had  thought  the  former  election 

could  be  supported. 

The  rule  made  absolute* 


&tu«iay,6ih  xhe  King  against  Toms. 

The  parochial     T^HIS  was  a  rule  to  shew  cause,  why  an  order  of  sessions* 
STJSrSf  fS.  confirming  a  poor's  rate,  should  not  be  quashed. 

MchaefsmCo-  In  the  year  1558,  which  was  the  4th  of  Philip  and  the 
UbiSdb^ig  5th  of  ^aty>  a  Fivale  act  of  parliament  passed,  entitled, 
Geo.' 3.  c?60. are  "  An  act  for  the  payment  of  tithes  in  the  citie  of  Coventry*" 
not  rateable  to  by  which,  after  reciting,— That  formerly  the  tithes,  profits, 
p8ar'  and  casualties,  of  the  two  vicarages,  or  parishes,  in  that  citf, 

(St.  MichaeCs  and  the  Trinity,)  were  sufficient  for  the  main- 
tenance of  the  vicars,  but  had,  of  late  so  much  decayed,  as 
to  be  insufficient  to  answer  that  purpose,  and  that  there  was 
no  ordinary  way,  by  the  law  or  statutes  of  the  realm,  to  en- 
force the  inhabitants  to  pay  any  other  kind  of  tithes  and  duties 
to  the  vicars,  than  they  themselves  should  think  meet  (a),--- 
it  was  enacted,  that  the  citizens  and  inhabitants  of  the  said 
city  and  suburbs  should  pay  their  tithes  to  every  of  the  said 
vicars,  after  the  rate  of  twelve-pence  by  the  year  for  every 
ten  shillings  rent,  by  quarterly  payments,  and  every  house- 
holder paying  ten  shillings  rent,  or  above,  was  discharged  of 
the  four  offering  dam,  but  his  wife,  children,  or  servants, 
taking  their  rights  of  the  church  at  Easier,  were  to  pay  two- 
pence for  their  four  offering  days,  yearly.  If  any  variance 
should  arise  for  non-payment  of  any  tithes,  or  upon  the  true 
knowledge  or  division  of  any  rent  or  tithes,  so  that  any  house 
or  other  things  mentioned  in  the  act  should  escape  without 
rating,  or  if  any  doubt  should  arise,  on  any  other  thing  con- 
f  402  1  teined  in  the  act,  then,  on  complaint  made  by  the  party 
grieved,  to  the  mayor,  he  was,  by  the  advice  of  council,  to 
call  the  parties  before  him,  and  make  a  final  end,  awarding 
costs  At  his  discretion  and  that  of  his  assistants,  and  if  he 
did  not  make  an  end  within  a  month  after  complaint  made, 
or  if  any  of  the  parties  found  themselves  aggrieved,  then  the 

lord 

ftj  Infra,  p.  403.  Note  [l]. 
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Lord  Chancellor  of  England,  upon  complaint  to  him  made,       ]  7  gQ# 
calling  to  him  the  two  Chief  Justices,  was  to  make  such       s^vw 
final  order,  and  award  such  costs  as  to  him  or  them  should    xhe  Kino 
seem  meet  against  ' 

■  This  act,  manifestly  rery  difficult  in  die  execution,  did  not       Tens, 
appear  to  have  ever  been  enforced,  till  Rann,  the  vicar  of 
the  Trinity,  attempted  it,  a  few  years  ago,  against  Green, 
one  of  the  inhabitants  of  that  parish,  by  an  application  to 
the  Chancellor;  in  consequence  of  which,  his  Lordship,  call- 
ing in  the  two  Chief  Justices,  made  an  order  on  Green  for 
the  payment  of  the  rate  of  two  shillings  in  the  pound.  Green 
refused  to  comply  with  this  order,  and  the  act  had  not  pro- 
vided any  particular  method  of  carrying  it  into  execution. 
Rann,  therefore,  brought  an  action  of  assumpsit  upon  it, 
which  was  tried  before  Lord  Mansfield,     in  his  declaim* 
tion  in  that  action,  the  plaintiff  described  the  statute  as  being 
of  the  4th  of  Philip  &  Maty,  whereas  the  record,  when  pro- 
duced in  evidence,  appeared  to  be  of  the  4th  and  5th  of  Phi- 
lip &  Mary.    It  was  contended  by  the  defendant's  counsel, 
that  this  was  a  fatal  variance,  for  that  there  was  no  such  year 
as  the  4th  of  Philip  &  Mary,  since  the  Queen  had  reigned 
•a  year  longer  than  her  husband;  this  case  differing  from  the 
annum  instances  of  statutes  described  as  of  two  different 
vears  of  the  same  reign.    In  those  instances,  as  every  act  has 
relation  to  the  first  day  of  the  session,  (unless  some  other  day 
Is  fixed  in  the  act  itself,)  it  was,  they  said,  indifferent  whether 
both  years  were  mentioned,  or  only  the  first,  in  the  description 
of  the  act,  but,  in  the  present  case,  the  words  <'  4th  and  5  th 
of  Philip  ic  Mary,"  made  a  material  part  of  the  description. 
A  verdict  was  found  for  the  plaintiff,  but  the  same  objection 
being  urged  on  a  motion  for  a  nonsuit,  (which  was  made 
in  Michaelmas  Term,  17  Geo.  3.)  the  court  were  of  opinion, 
that  the  variance  was  fatal,  and  the  rule  for  a, nonsuit  was 
pade  absolute  (J)  [f  98]. 

Had  it  not  been  for  this  mistake  in  pleading,  the  plaintiff 
would  probably  have  succeeded,  for  the  court  seemed  to  be 
clear,  that  the  action  of  assumpsit  would  lie  upon  such  an 
order  (in).     But  still  there  were  great  difficulties  in  the  way. 

A 

flj  Hill,  Serjeant,  argued  for  the         ( m)  Vide  Bell  v.  Burrows,  C.  B.  E, 

plaintiff,  and  Wallace  for  the  defendant.  5  Geo.  3.  Law  of  Ni.  Prius,  Ed.  1775, 

[t98]  That  case  of  Rann  v.  Green  p.  129  ft] >    Vide,  also,  supra,  p.  10. 

has  been  since  reported,  Cowy.474.  Note  [t\  [t  99]. 

[t  99]  Vide,  also,  Broum  v.  BuUen,  infra,  407. 


[7]  In  this  case  it  was  held,  that    money  awarded  by  commissioners  of 
general  indebitatus  assumpsit  lies  for    inclosure,  under  a  private  act  of  par- 
liament, 
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1 1780.       A  new  order,  and  a  separate  action  upon  that  order,  would 

v^^s       have  been  necessary  against  every  individual,  who  should 

The  Kroo     dispute  the  payment,  and  there  was  great  opposition  raised 

against       in  both  parishes  against  the  attempt  of  compelling  a  regular 

Toms.        compliance  with  the  act.      At  last,  both  the  vicars  applied 

to  parliament,  and  two .  acts  were  passed,  the  first  for  the 

parish  of  the  Trinity,  (19  Geo.  3.  c.  57.)  die  other  for  that 

of  St.  MichaeFs,  (19  Geo.  3.  c.  60.)  by  which  a  new  mode 

of  rating,  and  a  more  easy  method  of  enforcing  payment, 

were  established. 

The  statute  relative  to  the  parish  of  St  MichaeFs  was 
intituled,  "  An  act  for  establishing  certain  payments  to  be 
"  made  to  the  vicar  of  the  parish  of  St.  Michaets,  in  the 
u  city  of  Coventry,  in  lieu  of  tithes,  and  for  repealing  so 
u  much  of  an  act  of  the  4th  and  5th  x>f  Philip  8c  Mary  as 
"  relates  to  die  payment  of  tithes  in  the  said  parish."  The 
preamble  recites,  that  certain  rates  and  payments  had  been 
made  to  the  vicars  of  the  parish,  which  composed  the  prin- 
cipal, and  almost  whole,  of  their  emoluments  [1];  that,  bj 
an  act  passed  in  the  4th  and  5th  of  Philip  8c  Mary,  two 
shillings  in  the  pound  had  been  charged  on  the  occupiers  of 
all  houses,  buildings,  and  gardens,  within  the  city  and 
suburbs,  and  made  payable  to  the  vicars  of  die  respective 
parishes  therein;  but  no  payment  or  claim  had  ever  been 
made  under  the  said  act,  within  the  parish  of  St.  Michaels; 
that,  if  enforced,  it  would  now  become  an  intolerable  bur- 
then, and  *a  subject  of  endless  expence  and  litigation,  and 
that  the  vicar  and  inhabitants  had  come  to  an  agreement  to 
raise,  by  a  rate,  certain  sums  of  money,  to  be  paid  to  the 
vicars  for  the  time  being,  in  lieu  of  the  said  ancient  rates 
and  payments,  and  of  all  rights  and  claims  under  the  said 
act(m).  The  new  statute  theu  enacts,  that  all  die  ancient 
rates  shall  cease,  and  the  statute  of  Philip  8c  Mary  be  re- 
pealed, and  substitutes  a  new  rate  or  assessment,  declaring, 
"  That  such  rate  or  assessment  shall  be  in  lieu  and  full  dis- 
"  charge  of  all  ancient  payments,  Easter  offerings,  tithes, 
[  404  ]  "  m<*  other  ecclesiastical  dues,  claims,  and  demands  what- 
"  soever,  heretofore  paid  or  payable  to  the  vicar,  (except  sur 
"  plice  fees,  and  such  stipends,  donations,  and  bequests,  as 

have 

[l]  So  that  probably  from  the  time  before  the  old  statute.    Svpra,  p.  401. 

of  Ph.SfM.  till  this  new  act  the  vicars  Note  (a). 
were  paid  by  arbitrary  and  voluntary         (m)  \  1. 
contributions,  in  the  same  manne*as 


Hament,  to  be  paid  by  the  proprietors    manured  or  ploughed  the  land, 
of  allotments,  to  persons  who  had 
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*  have  been  heretofore,  or  shall  be  hereafter  Jbestpwed  upon  17RCL 

*  4e  war  for  the  tine  beingX»);w   The  taleSo  be  ma*  by  Jj 
assessors,  one  half  appointed  by  the  vicar,  and  the  othcrf  by    ThelEtw* 
the  inhabitants,  and  die  payment  to  be  mfovced  by  distress  -against 
sod  sale  (a).    By  %  88.  an  option  is  given  to  the  pariMtaffiv      Toms.      ' 
cere,  to  raise  yearly,  by  a  pound  rate  made  fly  them  in  the  *  * 
proportions  prescribed  by  the  act,  any  sun  not  exceeding 

£300,  nor  less  than  £280,  and  to  pay  the  seme  to  the  vicar 
by  equal  quarterly  payment*,  "  dear  of  all  taxes,  deductions, 
u  charges,  and  expencee,  whatsoever,  parochial,  parliament 
"  tary,  or  otherwise  howsoever,  which  said  sum  is  to  he  in 
"  fid!  satisfaction  of  all  die  vicar's  claims  under  this  act/ 
mi,  in  such  case,  during  such  payment  by  the  parish  officers, 
thepower  of  appointing  assessors  is  to  cease. 

TTie  order  of  sessions  now  brought  before  the  court  set 
forth,  "  That  it  appeared,  that,  in  a  rate  for  the  necessary  rt> 
u  lief  of  the  poor  of  the  parish  of  St.  Michael,  in  the  city  of 
"  Coventry,  for  one  month,  bearing  date  the  1st  day  of  De- 
"  ember  1779,  the  appellant  was  rated  in  die  words  and 
u  figures  following : 

"  The  reverend  Benjamin  Tom$,  vicar  of  the  said  parish, 
u  for*  hia  parliamentary  payments,  in  lieu  of  tithe*— yearly 
*  wnt  £200.— £V0J* 

Then,  after  stating  that  in  the  said  parish  there  are  gene- 
rally four  or  five  rate*  for  the  relief  of  the  poor  in  each  year, 
Ae  case  recited  the  provisions  of  the  act  of  19  Geo.  8.  c.60. 
and  set  forth,  *That  mpumianc*  of  the  said  act,  and  within 
die  finediereinlitnited,  rtn  assessment,  bearing  date  the  18th 
<*  August  177p,  waa  regtdarly  made,  entitled  "  An  ateesa- 
men t  by  an  act  of  parliament,  (stating  the  tide  of  the  sjct,)  for 
she  said  vicar  for  <on£  yfeaf,  amounting  in  the  whole  to  the  snm 
of  £%74  14s.  die  greater  part  of  which  hath  been  collected, 
and  the  remainder  w  no w  collecting  by  die  said  vicar."  That 
fhc  said  Benjamin  Toms  mas  rated  as  shove  to  the  poor  of  the 
saidpariah^  in  respect  of  the  said  revenue  accruing  to  him  from 
the  said  net  of  parliament  and  assessment  made  in  pursuance 
thereof.  That  the  annual  income  received  by  the  said  Benjeh 
min  Toms  as  vicar,  before  the  passing  of  die  net  of  19  Geo. 
3.  amounted  in  die  Whole  to  about  £$0  a  year,  including  the  t  M^  1 
Better  offerings,  which  amounted  in  the  whole  to  about  £¥) 
thereof;  but  that  neither  he,  nor  any  of  his  predecessors,  had 
been  assessed  to  die  poor  in  respect  thereof." 

'DuHfring^Wheekr,  and  D'Ewes  argued  in  support  of  die 
order  of  sessions. — They  contended,  that  this  was  a  species 

of 

Yot.L  sF 
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J  780.     of  property  clearly  rateable  under  the  statute  of  the  43d  of 
y^^-^f      Elizabeth.    Tithes  are  expressly  mentioned  in  that,  statute, 
The  Kihg     an<^  although  there  is  no  direct  deciskm  that  a  modus  isnte» 
against      *Me'  ^  principle  baa  often  been  recognized,  as  in  the  case 
Toms.       °*  «&*•  v*  Lampeth  (9).    This  is  in  truth  a  modus  established 
by  act  of  parliament,  both  the  statute  of  Philip  %  Mary,  and 
that  of  the  present  King,  declaring,  in  their  very  titles,  that 
'  the  payments  were  to  be  in  lieu  of  tithes.    The  exemption  in 
the  28th  section  of  the  present  act,  from  whence  it  was  argued 
at  the  sessions  that  the  assessments,  however  made,  were 
not  liable  to  the  poor**  rate,  afford  the  strongest  proof  to  the 
contrary;  for  it  is  very  strange  reasoning  to  say,  that  where  an 
.express  exemption  is  given  in  a  pajfcuJar  case,  such  exemp- 
tion is  also  meant  to  take  place  in  another  case,  where  nothing 
is  said  about  it    If  the  vicar  was  never  rated  before  the  new 
act,  that  only  arose  from  indulgence,  on  account  of  the 
wellness  of  h|a  income,,  and  is  neither  a  proof  that  he  was  not 
then  liable  to  be  rated,  nor  a  reason  why  he  should  not  con*  - 
.tribute  to  the  parish  burthens  now  that  his  salary  has-  been  en* 
creased  from  «£90  to  near  «£S00  a  year.  • 

The  Solicitor  General,  Lee,  IJigby,4  and  Gough,  on  the 
other  side, — These  payments,  though  called  tithes,  are,  in 
their  nature,  quite  different,  and  resemble  rents  arising  from 
land,  which  fiave  been  determined  not  be  to  rateable.  Part  of 
the  payment  is  given  in  lieu  of  Easter  offering,  and  they  are 
clearly  not  rateable. — (Dunning  said  he  conceived  they  were). 
If  this  attempt  succeed,  .a  fraud  has  been  committed  both  on 
the  defendant,  and  on  Rann,  for  it  was  certainly  not  in  the 
.contemplation  of  the  parties,  when  the  two  acts  passed,  thpt 
there  should  beany  deduction  from  the  new  salary, — (Lee, said 
he  spoke  this  of  his  own  knowledge,  having  been  counsel  for 
Rann  in  support  of  his  act,  when  it  was  depending  in  parlia- 
ment.)— If  any  such  deduction  had  been  intended,  why  wat.it 
not  expressly  mentioned  in  the  bill,  which  would  have  given 
the  vicar  an  opportunity  to  object  or  oppose  it  ?  By  §  30.  of 
19  Geo.  3.  c.  60.  half  the  expence  of  the  act  is  to  be  paid  fay 
.the  vicar  out  of  the  .first  money  collected  under  it,  *nd>  as. the 
{  406  ]  .subject  of  this  rate  is  the  first  assessment  under  the  act,  and 
he  is  rated  to  the  full  amount,  he  will  pay  for  what  in  truth, 
he  will  not  receive.  As  to  the  express  words  of  exemption  m 
§  88.  there  is  little  stress  to  be  laid  upon  any  argument  front 
thence,  on  one  side  or  the  other.  They  may  have  "been  in* 
jetted  from  some  idea  that  the  salary,  would  otherwise  be  fltfe* 
able  if  paid  in  a  gross  sum  by  the  parish. 
,  Lord  Mansfield, — This  is  in  the  nature  of  a  private  act 
of  parliament,  where  the  legislature  only  lends  its  aid  to  the 

agreement 

(j)  T.  S  Geo.  1,    1  Str.  525.  ..  y 
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agreement  of  the  parties,  in  order  to  render  it  effectual,  when 
any  public  reason  stands  in  the  way.    The  payments  establish- 
ed by  the  act  of  Philip  Is  Mary  were  not  rateable  under  die 
statute  of  43  Elizabeth.    They  were  in  the  nature  of  rente  for 
houses,  which  are  not  rateable.    Those  payments,  if  enforced, 
would  have  been  double  what  has  been  substituted  in  their 
place,  but,  on  the  other  hand,  the  remedy  by  application  to  s 
the  summary  jurisdiction  given  to  the  Chancellor  and  the  two 
Chief  Justices  was  very  inconvenient  to  the  vicar. — (His 
Lordship  here  stated  the  different  proceedings  in  the  case  of 
Rann  v.  Green) — Upon  this  the  parishioners  and  vicar  of  St. 
Michaefs  came  to  an  agreement.    For  what  ?  Not  that  the 
new  payments  should  be  made  liable  to  a  duty  to  which  those 
which  they  were  substituted  for  were  not  liable.    The  agree- 
ment was,  that  the  vicar  should  receive  to  a  less  amount,  but 
totore  easily.    If  the  sum  shall  amount  to  ,£280,  the  vicar  is  to 
receive  that  sum  clear  of  all  parochial  and  other  deductions, 
provided  the  parish,  chooy  to  take  the  collection  of  the  rate 
upon  themselves.    This  they  certainly  will  do,  whenever  it  is 
likely  to  exceed  the  ,£280.    The  vicar  will  only  have  the 
collection  to  make,  when  it  falls  under  the  sum.  Is  it  possible 
that  it  could  be  intended  that  when  he  received  less  than  £2B0P 
it  shall  not  be  free  from  all  deductions  ?  I  am  dear  that  the 
true  meaning  of  the  act  is,  that  this  property  shall  not  be 
rateable  to  the  poor. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion, 

Buller,  Justice,  absent. 

The  order  of  sessions,  and  the  rate,  quaked  [I]. 


46* 
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The  Kino 
agaiaal  • 
Toms. 


[1]  In  T.  22  Geo.  3.  the  rateability 
•f  the  new  payments  in  the  parish  of 
the  Trinity  came  in  question  upon  a 
special  verdict,  in  the  case  of  Rann.  v. 
tickin  and  others,  when  the  court  de- 
clared, that  the  ground  of  the  decision 
in  Rex.  v.  Toms,  was  the  agreement 
and  optional  clause ;  and,  as  the  act 
relative  to  Harm's  parish  did  not  pass 


by  agreement  with  the  parishioners, 
and  contains  no  clause  like  19  Geo.  3. 
c.  60.  S  28.  they  held  that  the  pay- 
ments there  are  rateable.— The  case 
was  argued  by  Balguy,  for  the  plain* 
tiff,  and  Dayrell,  for  the  defendants. 
O  Vide  Lowndes  v.  Home,  C.  B.  H. 
19  Geo.  3.  2  Blackst. 1252. 
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May. 

Ifapenonwho 
is  sued  by  a 
landlord  in  the 
same  of  his  te- 
nant, procure  a 
release  from  the 
nominal  plain- 
tiff, the  court 
wilt  order  the 
release  to  be 
delivered  up, 


land! 
cecd* 


permit  the 
lordt 


to  pro* 


PAYHrtt  against  Rogers. 

HpHE  plaintiff  was  tenant  of  a  commonable  tenement^  and 
A  his  landlord  had  brought  an  action  on  the  case,  mhii 
name,  for  an  encroachment  on  the  common,  by  incloeure, 
and  had  offered  to  imderanify  him  against  all  costs  and  charges 
in  the  action.  Pending  the  suit,  the  defendant  procured  a  re- 
lease from  the  plaintiff,  upon  which  the  landlord  obtained  a 
rule  to  shew  cause,  why  this  release  should  not  be  delivered 
up  to  be  cancelled,  and  he  be  permitted  to  proceed  in  the 
cause,  in  the  name  of  his  tenant  [f]. 
-  The  rule  was  opposed,  on  die  ground  that  die  court  could 
not  interfere,  as  the  lamflord  was  not  a  party  on  the 'record; 
that  he  had  not  been  under  any  necessity  of  using  his  tenant's 
name ;  but  might  nave  sued  in  bis  own,  for  an  injury  done  to 
the  inheritance ;  and  that  the  defendant  could  not,  with  pro* 
deuce,  go  on  in  this  action,  because  the  tenant  was  not  able 
to  pay  costs,  if  there  should  be  a  verdict  against  him. 

The  court  expressed  great  indignation  at  this  attempt  of 
the  defendant,  to  prevent  a  landlord  from  trying  a  right  in 
the  name  of  his  tenant.  Ash  hurst,  Justice,  seemed  to 
doubt,  whether  the  landlord  could  have  sued  in  his  own  name, 
under  the  circumstances  of  the  case,  as  stated  by  the  affida- 
vits; and  Lord  Mansfield  said,  that,  as  to  the  danger  of 
the  defendant's  losing  bis  costs,  that  would  be  the  proper 
subject  of  an  application  for  the  interference  of  the  court. 

Howorth,  in  support  of  the  rule. — Baldwin,  for  the  d*» 
fendant. 

BulleB;  Justice,  absent. 

Hie  rule  made  absolute. 


£p]  It  appears  that  a  release  by  such 
a  party  would  defeat  the  action,  as  a 
release  by  the  plaintiff  in  ejectment, 
when  a  real  person.  Thus  the  decla- 
rations and  admissions  of  a  party  to 
the  record  are  evidence,  though  he 
be  but  a  trustee  for  another.  Bauer- 
man  v.  Radenius,   7  T.  R.  fj<>3.    In 


Legh  v.  Legh,  lB.^P.  447.  where 
,the  obligor  of  a  bond  had  notice  of  aa 
assignment  by  the  obligee,  and  after- 
wards took  a  release,  and  pleaded  it  to 
an  action  brought  in  the  name  of  the 
obligee,  the  court  set  aside  the  ple«> 
and  ordered  the  release  to  be  can- 
celled. 
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Baown  and  Another,  Executors  of  Gravatt,  *«**»  •* 
against  Bullen,  Assignee  of  Fox,  a  Bank- 
rupt. 

A  CTCON  for  money  had  and  received,  tried  before  Lord  jJjJ'JmS 
"^  Mansfield,  at  the  Sittings  for  Middlesex,  after  last  tor*  share  r- 
Michaelmas  Term;  verdict  for  the  plaintiff,  but  with  leave  mBOrJer#for 
to  move  to  set  aside  the  verdict,  and  enter  a  nonsuit.  Daven-  uTkraptfor  a 
port,  accordingly,  obtained  a  rule  to  shew  cause,  on  Thurs-  *j]jkn4'"~I* 
day,  the*  27th  of  January,  which  came  on  to  be  argued  on  £ui!2£p£? 
Wednesday,  the  9th  of  February.  fcre  the  coomb- 

The  Solicitor  General,  for  the  plaintiffs. — Dunning,  and'XS?^S?r 
Davenport,  for  the  defendant.  ©f  the  debt— 

The  case,  upon  his  Lordship's  report,  appeared  to  be  as  ^  awtSt 
foDows :— The  testator,  Gr  avatt,  proved  a  debt  of  ,£410.  otT»dd**w 
If.  7 A  under  the  commission  against  Fox.    Afterwards,  a  ^Jm. 
dividend  of  six  shillings  in  the  pound  being  declared  by  the    •£  403  ] 
commissioners,  and  Gravatt  having  died  in  the  interval,  the 
plaintiffs,  as  his  executors,  demanded  their  share  of  the  divi- 
dend, amounting  to  <£l23  Id.  which  the  defendant  refused  to 
Ey,  alleging,  that  there  was  a  balance  due  by  Gravatt  to  tht 
nkrupt.     Upon  this,  the  plaintiffs  brought  this  action.—-* 
The  defendant  pleaded  non  assumpsit,  and  delivered  a  notice 
Of  i&-off 

At  the  trial,  it  was  contended,  on  die  part  of  the  defendant ; 
1.  That  the  action  could  not  be  maintained,  the  only  method 
of  recovering  debts,  proved  under  a  commission  of  bankrupt- 
cy, being  *by  application  to  the  Great  Seal;  2.  That,  if  the 
action  was  maintainable,  the  consideration  and  circumstances 
of  the  debt  must  be  gone  into  and  proved,  as  in  other  actions 
of  assumpsit ;  3.  That,  if  this  was  not  incumbent  on  the 
plaintiffs,  yet  it  was  competent  to  the  defendant,  to  avail  him? 
•elf  of  the  notice  of  set-off. 

Lord  Mansfield  over-ruled  all  those  points.  He 
thought,  1.  That  the  action  was  maintainable;  2.  That  the 
only  way  to  question  the  proof  of  the  debt  taken  by  the  com- 
missioners, .was  by  .petition  to  the  Chancellor;  mat  by  the 
statutes,  the  oath  of  the  party  is  to  be  the  proof  of  the  debt, 
2nd  a  particular,  penalty  is  imposed  for  swearing  to  a  false 
debt (r) ;  and,  3.  That  as  the  commissioners  have  a  power  of 
Betting  off  mutual  debts  (s),  the  sum  proved  must  be  taken  to 
be  Ae  .balance  due ;  but  if  it  should  happen,  that  only  one 

side 

,  { r)  5  Geo.  2.  c.  30.  §  2J.  (s)  5  Geo.  2.  e.  30.  §  82. 
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*  that  any  article  was  omitted  on  either  side,  on  application  to 

j^"^  the  Great  Seal,  the  account  would  be  again  opened,  and  w- 

gi^t  f erred  to  the  commissioners,  or,  in  cases  of  difficulty,  to  the 

JJ*T    w  master. 

plaintiffs. 

For  the  defendant,  it  was  admitted,  that  relief  might  hare 
been  obtained  by  application  to  the  Great  Seal;-  but  it  was 
[  409  ]  s^d,  that  it  did  not  therefore  follow,  that  the  defendant 
might  not  avail  himself  of  the  truth  and  justice  of  the  case,  ob 
the  trial  of  an  action  at  law.  Indeed  the  action  itself  was 
novel,  and  would,  if  encouraged,  tend  to  disturb  the  execu- 
tion of  the  bankrupt  laws,  which  never  meant  to  subject  as- 
signees to  actions  from  creditors.  The  proper  course,  and 
daily  practice,  .is,  for  them  to  seek  their  relief  by  application 
to  the  Chancellor.  But  if  the  action  is  maintainable,  as  the 
plaintiffs  have  chosen  to  come  into  a  court  of  law,  they  must 
be  subject  to  the  same  conditions  with  others  suing  in  the 
*  Same  sort  of  action ;  they  must  give  the  regular  evidence  of 

their  debt,  there  being  no  instance  where  a  man  can,  in  a 
court  of  law,  substantiate  a  demand  by  his  own  oatji.  The 
<  intention  of  the  bankrupt  laws  was  only,  that  the  oath  of  the 
creditor  should  be  conclusive  to  the  effect  of  entitling  him  to 
vote  for  assignees.  For  every  other  purpose  it  may  be  ques- 
tioned. The  plaintiffs  must  also  submit  to  have  the  demands 
of  the  assignees  set  off  against  them,  there  being  no  excep- 
tion of  which  they  can  avail  themselves  in  the  statutes  of 
set-off.  If  the  defendant  were  to  go  before  the  Chancellor, 
he  would  perhaps  direct  an  issue,  and  then  the  parties  would, 
after  that  circuity,  find  themselves  in  the  same  situation  as 
they  now  are  in.  If  the  defendant,  not  being  allowed  to 
set  off  the  debt  due  by  the  plaintiffs,  should  be  driven  to  sue 
them  in  another  action,  they  miy,  in  the  mean  time,  have 
paid  away  what  they  shall  receive  under  the  dividend,  and 
by  pleading  plene  administravk  deprive  him  entirely  of  all 
remedy. 

Lord  Mansfield  said,  this  was  ft  general  question,  and 
ou£ht  to  be  looked  into.  1  hat  at  present  of  the  two  opi- 
nions, he  was  rather  inclined  to  hold  that  the  action  would 
not  lie,  than  that  proof  could  be  admitted  to  question  the 
debt,  or  the  amount;  for,  if  that  could  be  done,  and  the  sum 
found  by  the  verdict  should  differ  from  that  proved  before  the 
commissioners,  the  action  would  not  make  an  end  of  the  mat- 
ter, but  the  parties  must  go  back  to  Chancery,  to  have  the 
dividend  altered,  which  would  be  circuitous  and  inconvenient 

The  court  took  till  this  term  to  consider  of  the  case,  and, 
now,  Lord  Mansfield  delivered  their  opinion  as  follows: 

IfOrd 
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Lord  Man s field— (after  stating  the  facts  of  the  case, 
tod  the  different  points  which  had  been  agitated,) — I  allowed 
the  plaintiffs  to  recover  their  share  of  die  dmdeqd  against 
the  assignees,  as  money  positively  and  expressly  paid  *into  die 
hands  of  the  assignees  for  their  use.  We  are  all  of  opinion, 
that  the  direction  was  right*  that  the  action  was  maintain* 
able  Jf],  and  that,  after  a  debt  is  liquidated  before  the  com* 
missioners,  it  cannot  be  litigated  but  by  an  application  to 
the  Great  Seal.  Mr.  Justice  Bulleb  desires  it 'may  be 
understood  that  he  concurs  in  this  opinion. 

Tlienilediacfcnrge* 
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Baoww 

against 

Bulled 

[  #410  I 


[f]  A  bankrupt  cannot  maintain  an 
action  against  his  assignees  for  his  al- 
lowance under  5  Geo.  2.  c.  30.  *«  7- 
(his  estate  paying  10*.  in  the  pound) 
anless  he  obtains  his  certificate  before 
payment  oi  the  final  dividend:  Tha 


*«>ignees,beiiig  merely  trustees,  acting 
under  the  direction  of  the  commit* 
&joners,  and  liable  to  actions  by  eqery 
creditor  for  his  proportion.  Gromc  t. 
Potts,6T.R.$4c%. 


The  End  of  Easti*  Tern  SO  Gsobob  IiC 


r\*  » 


&AW  BOOKS  JUST  PUBLISHED, 
W.  JtEED, 

BELt-TABPi  TEMPLE-BAB* 

I.  lawes,  (Efaard,  Esq.)  Practical  Treatise  on  Pleading  in 
Assumpsit,  1  Vol.  Royal  8vo.  (dedicated  by  Permission  to  the 
Right  Honourable  Lord  Ellenborough).  Price  ll.  1  Is.  6d.  Boards. 

5.  Cole  on  Littleton,  a  new  Edition,  being  the  Sixteenth,  with 
Hargrove  and  Butler's  Notes,  corrected  to  the  present  Time,  by 
C  Atfftr,  Esq.  and  /.  C.  »>«,  Esq.  3  Vols.  Royal  8vo.  Price 
Si.  17s.  in  Boards. 

$.  Feames  Essay  on  the  Learning  of  Contingent  Remainders, 
and  Executory  Devise*,  a  new  Edition,  by  Charles  Butler,  Esq. 
(being  the  Sixth)  in  1  Vol.  Royal  8vo.    Price  19*.  Boards. 

4.  Peake*s  (Thomas,  Esq.)  Compendium  of  the  Low  of  Ei> 
deuce.  Third  Edition,  with  considerable  Additions.  Price  13s. 
in  Boards. 

5.  Index  to  the  First  Fourteen  Volumes  of  Vesey,  junior's, 
Reports  in  Chancery,  by  Robert  Belt,  Esq.    Price  18s.  in  Boards. 

6.  Peake's  (Thomas,  Esq.)  Cases  determined  at  Nisi  Prku, 
in  the  Court  of  Kings  Bench,  from  the  Sittings  after  Easter 
Term  SO  Geo.  3.  to  the  Sittings  after  Michaelmas  Term  35  Geo. 
3.  Second  Edition,  corrected,  with  some  additional  Cases,  and 
References  to  subsequent  Decjaiofis.    Price  JMDs.  6d,  Boards. 

7*  Jacob's  Lam  Dictionary,  explaining  the  Rise,  Progress,  and 
present  State  of  the  English  Law,  comprising  copious  Informs* 
tion  on  the  Subjects  of  Lam,  Trade,  and  Government ;  corrected 
and  greatly  enlarged  by  T.  E.  Tomlins,  Esq.  of  the  Inner  Tem- 
ple, Barrister  at  Law.  The  Second  Edition,  with  considerable 
Additions,  in  2  Vols.  4to.     Price  31.  13s-  6<L  in  Boards. 

3.  Bibliotheca  Nova  Legum  Anglice;  or,  a  Complete  Catalog* 
of  Lao  Books,  arranged  upon  a  Plan  entirely  new,  with  many 
Observations  on  the  Authority  of  the  Reporters  and  other  Lav 
Writers,  compiled  and  corrected  to  the  present  Time,  bj 
WILLIAM  REED;  closely  printed  in  1  Vol.  12mo.  Price 
7s.  in  Boards. 

%*  A  complete  Catalogue  of  Law  Books  being  much  wanted, 
the  Publisher  has  been  induced  to  undertake  a  Compilation 
which  is  arranged  upon  a  Plan  entirely  new,  and  which,  he 
trusts,  will  be  found  not  inferior  in  Correctness  and  Utility  to 
any  of  the  Law  Catalogues  hitherto  printed ;  and  it  is  presumed 
that  its  Advantage  will  be  apparent,  the  whole  being  so  ar- 
ranged as  to  enable  the  Purchaser  to  select,  at  one 'View,  suck 
Works  as  may  treat  on  the  Subject  of  his  particular  Study  or 
inquiry.  „  t 


Brooke,  Printer,  Paterao«ter»Rov,  Loadoa, 


REPORTS 

OF 

CASES 

ARGUED  aid  DETERMINED 

?n  $r  Court  of  lung's  Brock 

til  THE 

NINETEENTH,  TWENTIETH,  AND  TWENTY-FIRST 
YEARS  OF  THE  REIGN  OF  GEORGE  III. 


The  Eight  Hon.  SYLVESTER  DOUGLAS, 

BARON  GLEN  BER  VIE. 


THE  FOURTH  EDITION,  WITH  ADDITIONS. 
WILLIAM   FRERE, 

SE&JEANT  AT  LAW. 


VOL.  II. 


EqmiAcM  am  cdGge  mrptmenU  cmuarum,  w$n  tarn  ea  nnmervre  $olro, 
f*mm  expcnderc  Cicero. 


Hon&on : 

FKIXTED  PO»  REED  AND  HUNTER,  LAW  BOOKSELLERS, 
BELLYARD,  LINCOLN'S  INN. 


1813.       . 


Brooke,  Printer,  Paternoster-Row,  London* 


CASES 


ABGUED  and  DETERMINED 

COURT  OF  KING'S  BENCH, 

is 

TRINITY  TERM, 

12  THB  TWENTIETH  YEAR  OF  THE  RRION  OF  GEORGE  lit. 

— -  1780. 

Stracy  a?d  Another,  Assignees  of  Bishop,  a*  £"*?**  **k 
Bankrupt,  against  Hulse  and  Others. 

rPHIS  was  an  action  of  trespass  against  Hulse  and  Benyon,  Fr  s  ^dle:ma* 
A   two  justices  of  the  peace,  and  Barthrop  an  exewe-officer.  ^[;  ro/^sin? 
It  was  tried  at  the  last  assizes  for  the  county  of  Essex,  before  gfe<fatiei,  be- 
Ashudrst,  Justice,  when  a  verdict  was  found  for  the  plain?  w^nuu^n- 
tiffs,  with  £&9*  &.  4d.  damages,  subject  to  tlie  opinion  of  the  "<""* after  *>* 
court,  oa  a  case  which  stated  as  follows :  #  .  STSE??  u* 

A  commission  of  bankrupt  was  issued  against  Bishop  t  (who  double  duties  arc 
was  a  candle-maker)  on  the  4th  of  februay,  177ft  and  bit  ^JSiX 
eitate  assigned  to  the  pUwtfHfo  on  the  1 7  th  ofthat  month;  the  andmutch»u,ju 
act  of  bankruptcy  having;  been  committed  on  the  £9tb  of  /«-  JJSjjSj',  "JO* 
nuaru  preceding.    Ob  the  4th  of  March,  an  information  was  ti».  >  ma>'b« 
exhibited  against  him,  before  the  defendants  Hulse  and  Ben-  d"""™1* 
yon,  lor  not  paying  £QQ.  13s.  2d.  the  ji*g/e  duties  lhen  due 
and  payable,  for  candles  made  by  him,  between  the  9th  of 
November  and  the  23d  of  December,  1779.  On  the  same  day. 
on  which  Jbe  information,  ww  exhibited,  he  w*a  served  ivith  a 
sunutgn*  to  attend  the  justices  on  the  6th  of  March,  which  he 

Voi.U.  £  didi 
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17  gO.      <Kdt  and  then  acknowledged,  that  die  single  duties  were 
v*v^J      due,    and  unpaid ;   whereupon  they  convicted  him  in  the 
St r act      penalty  of  double  duties,  amounting  to  £59-  6s.  4rf.;  and 
against       issued  their  warrant  to  the  defendant  Barthrop,  and  another 
Hulse.       excise-officer,  "  authorising  and  commanding  them,  and  even 
"  of  them,  that  upon  all  the  candles,  and  all  the  materials 
"  and  utensils  for  making  of  candles,  in  the  custody  of  Bishop, 
M  or  any  person  or  persons  in  trust  for  him,  they  should  levy 
"  the  sum  of  £59.  6s.  4d.  recovered  against  him,  for  a  cer- 
"  tain  offence    committed  by  him  against  the  laws  and 
"  statutes  of  excise,  whereof  he  stood  convicted  ;"  then  di- 
recting a  sale,  if  they  should  not  be  redeemed  within  six  days ; 
and  if  there  should  be  any  overplus,  to  render  it  to  Bishop. 
By  virtue  of  this  warrant,  the  officers  distrained  die  goods  in 
the  declaration  mentioned,  (being  candles,  materials,  and  uten- 
sils,) which  were  before,  and  at  the  time  of,  the  distress,  in 
the  possession  t>f  the  plaintiffs,  as  assignees.     When  Bishop 
aprieared  before  the  justices,  he  informed  them,  that  he  was  a 
bankrupt,  and  could  not  pay  die  duty ;  and  that  his  effects 
had  bom  assigned,  under  the  commission,  to  the  plaintiffs. 
After  the  distress,  die  plaindft  •  tendered  the  single  duties  to 
.  Barthrop,  which  he  refused  to  accept. 

The  question  was,  "  Whether  the  said  goods  were  liable  to 
"  be  distrained  for  the  said  double  duties  Under  die  circua> 
"  stances  of  this  case  ?" 

There  were  two  arguments;  the  first  in  Easier  term  last,  on 
Friday,  the  2 1st  of  April,  by  Mingag,  for  the  plaintiffs,  snd 
Ersktne,  for  the  defendants ;  the  other  this  day,  by  Morgan, 
for  the  plaintiffs.  Peckham  was  for  the  defendants,  but  the 
court  thought  it  unnecessary  to  hear  him. 

The  question  turned  upon  the  construction  of  certain  clauses 
in  the  statutes  of  12  Car.  2.  c.  24.  15  Car.  2.  c.  1 1.  and  8 
Anne,  c.  9. 

By  12  Car.  2,  c.  24.  §  45.  the  justices  are  authorised  and 
required  to  issue  warrants  for  levying  the  forfeitures,  penalties, 
and  fines,  imposed  by  that  act,  (which  relates  to  the  excise  on 
beer  and  other  liquors,)  on  the  goods  and  chattels  of  the  of- 
fender ;  and  to  cause  sale  to  be  made  of  the  said  goods  and 
Chattels,  (if  hot  redeemed  within  a  limited'time)  rendering  to 
the  party  the  overplus,  if  any  be. 

By  15  Car.  2.  c.  if.  ^  13.  all  the  brewing  vessels,  and 
.  utensils  for  brewing,  into  whose  hands  soever  they  shall  come, 
y  and  by  what  conveyance  or  tide  soever  they  shall  be  claimed, 
f  **3  J      shall  be  liable  and  subject  to,  and  are  diereby  charged  with, 
all  the  debts  and  duties  of  excise,  in  arrear,  and  owing  by  any 
person  or  persons,  for  any  beer  or  ale  made  within  the  said 
brewhoiise ;  (that  is,  the  brewer's  fcommon  and  usual  brew- 
housefa) ; )  and  shall  also  be  subject  to  all  penalties  and  for- 
feiture* 
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fcrtares  incurred  by  such  person  or  persons,  so  using  the  said  ]  780. 
biewhouse,  for  any  offence  against  the  laws  and  statutes  of  %,-wm_r 
excwe;  and  it  shall  be  lawful,  in  all  cases,  to  levy  debts  and  Stract 
penalties,  and  use  such  proceedings  against  the  utensils  therein  against 
contained,  as  k  might  be  lawful  to  dov  in  case  the  debtor  or  IIulse. 
offender  using  the  utensils,  had  been  truly  and  really  the  owner 
and  proprietor  of  the  same. 

By  8  Anney  c.  9*  {made  perpetual  by  9  Anne,  c.  21.  §  7.) 
die  excise  on  candies  was  introduced ;  and  by  §  9.  of  that  act,  ' 

all  makers  of  candles,  who  shall  refuse  or  neglect  to  pay  the 
duties,  are  to  forfeit  double  the  sun. 

The  same  statute,  §  19.  enacts,  that  all  the  candles^  and 
mil  the  materials  and  utensils  (or  the  making  of  candles,  in 
the  custody  of  any  maker  or  makers  of  candles,  or  of  any 
person  or  persons,  to  the  use  of,  or  in  trust  for,  such  maker 
<*  makers  of  candles,  shall  be  liable  and  subject  to,  and  are 
thereby  made  chargeable  with,  all  the  debts  and  duties,  for 
candles,  in  arrear,  and  owing  by  such  maker  or  makers,  for 
any  candles  by  hiuk  her,  or  them,  or  in  his  or  their  working 
house,  or  places  aforesaid,  (enumerated  $  6.)  made,  and  shall 
also  be  subject  to  all  penalties  and  forfeitures  incurred  by 
such  person  or  persons  so  using  such  work-house,  or  other 
place,  for  any  offence  against  this  act,  relating  to  the  said 
duties  upon  candles ;  and  that  it  shall  and  may  be  lawful, 
in  all  such  cases,  to  levy  debts  and  penalties,  and  use  such 
proceedings,  as  may  lawfully  be  done  by  this  act,  in  case 
the  debtor  or  offender  were  the  true  and  lawful  owner  of  the 
same. 

And,  by  $  27,  it  is  enacted,  "  That  all  and  every  the 
*'  powers,  authorities,  directions,  rules,  methods,  penalties, 
44  forfeitures,  clauses,  matters,  and  things,  which  in  and  by 
"  12  Car.  2.  c.  24.  or  by  any  other  Into  now  in  force, 
"  relating  to  the  revenue  of  excise  upoii  beef,  ale,  or  other 
"  liquors,  are  provided,  settled  or  established,  for  managing, 
"  raising,  levying,  collecting,  regulating,  or  recovering,  adr 
41  judging,  or  ascertaining  the  duties  thereby  granted,  or  any  - 
"  of  them,  (other  than  in  sttch  cases,  for  which  other  pe* 
44  uakks  -and  provisions  are  made  and  prescribed  by  thi+ 
44  act,)  shall  be  exercised,  practised,  applied,  used,  and  put  [  414  ] 
44  in  execution  m  and  for  tbe  managing,  levying,  collecting, 
"  mitigating,  recovering,  and  paying  die  said  duties  upon 
u  candles  hereby  granted,  as  rally  and  effectually,  to  all  in- 
"  tents  and  purposes,  as  if  all  and  every  the  said  powers, 
"  fy.  were  particularly  repeated,  and  again  enacted  in  the 
44  body  of  thia  act." 

After  the  first  argument,  Buu.ee,  Justice,  observed,  thai 
it  was  clear  the  action  would  not  lie  against  the  jtu/tices, 
because  die  warrant  followed  the  words  of  the  act  of  parlia* 
meat ;  and  therefore,  if  the  goods  distrained  were  not  liable, 

Be  d* 


41* 


1780. 


gTRACY 

against 
Jiui,sp. 


415  ] 


CASES  IN  TRINITY  TERM 

the  officers  had  acted  without  any  authority.  The  rest  of  the 
court  seemed  to  be  of  the  same  opinion,  and  the  counsel  for 
the  plaintiffs  gave  the  "case  up  as  to  the  defendants  Hulse  and 

Benyon* 

But,  with  regard  to  the  legality  of  the  distress,  they  in- 
sisted,  that,  as  the  assignment  had  been  made  before  the 
conviction,  the  goods  were  no  longer  in  the  custody  of  the 
maker,  nor  of  any  body  in  trust  for  him,  but  in  the  hands  of 
.the  assignees  as  trustees  for  the  creditors;  and,   therefore, 
.they  were  not  liable  to  be  distrained  under  the  19th  section 
of  8  Anne j  t.  9.     This  section  differed,  they  said,  materially 
from  15  Car.  2.  e.  11.  §  13.  which  subjects  brewing  utensils 
to  the  duties  and  penalties  into  whose  hand*  soever,  or  bf 
whatever  title,  they  should  come.    There  might  be  a  good 
reason  for  the  difference  between  the  two  provisions.    By 
15  Car.  2.  the  beer  and  materials  are  not  made  liable ;  and, 
as  to  the  brewing  utensils,  they  are  of  a  bulky  nature,  and 
of  great  value,  not  liable  to  be  often  sold  or  transferred; 
and,  therefore,   purchasers  might  be  expected    to   enquire 
what  liens  there  are  upon  them ;  whereas  candles,  andint- 
terials  for  candles,  are  the  daily  subjects  of  sale.;  and  it 
would  be  highly  inconvenient,  if  they  could  be  followed  for 
.  the  duties  and  penalties  into  the  hands  of  third  persons.    It 
the  law  were  so,  no  person  could  safely  purchase  candles, 
or  any  thing  employed  in  making  them,  in  open  shops.    Tbe 
27th  section  of  the  statute  of  Queen  Anne  did,  indeed,  ex- 
tend all  .the  penalties  and  modes  of  recovery  pensioned  hi 
former  excise  laws  to  the  case  of  candles ;  but,  by  the  ex- 
ception in  die  same  .section,  this  was  only  to  be  in  cases 
for  which'  no  penalties  or  provisions  were  enacted  by  d* 
statute  of  Queen  Anne  itself;  and  the  present  was  a  case 
where  a  new  provision  was  made  by  that  act,;  the  canalf* 
and  materials  being  thereby  rendered  liable,  which  beer,  or ' 
the  materials  for  brewing,  are  not  by  the  act  of  15  Car.  £. 
The  19th  section  of  the  act  of  Queen  Anne,  only  meant  to 
give  the  King  the  sajne  remedy  by  distress  for  the  duties  and 
penalties,  as  he  had  at  common  law,  or  under  the  statute 
of  33  Hen.  8.  c.  39.  by  a  writ  of  extent;  and  as  an  extent 
.  does  not,  in  the  case  of  bankruptcies,  attach  on  the  goods, 
if  issued  after  the  assignment,  nor,  in  the  case  of  actions, 
if  after  judgment ;  (which  last  point  was  settled  in  the  late 
case  of  Vppom  v.  Somner  in  the  Common  Pleas  (a)0*> 

here 

(a)  C.  B.  H.  Sf  E.  19.  Geo.  3.     2  BlacksL  1251. 1294.  ['J 


[f]  This  case  was  reconsidered  at    scl!T  4  T.  R.  402,  and  die  doctrine 
great  length  in  that  of  Rorke  y.  Day-    here  cited  from  it  was  fully  etfabli^j 
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here  die  assignment  being  previous  to  the  conviction  and  war-  ]  7  go. 
rant  of  distress,  the  goods  were  not  liable.  Indeed  the  very  l-u-lj 
clause  in  the  warrant,  directing  the  overplus  to  be  paid  to  .  Stuacy 
Bishop,  showed,  that  this  distress  could  not  be  justified ;  for  against 
how  could  he  be  entitled  to  the  overplus  of  goods  not  his  pro*  Hulse. 
pcrty,  but  vested  in  the  assignees  to  be  distributed  amopg  his 
creditors? 

On  the  part  of  the  defendants,  the  law  with  regard  to  ex- 
tents was  admitted  to  be  as  stated ;  but  it  was  said,  that  it 
could  not  affect  this  question,  which  depended  on  the  words 
of  the  excise  acts ;  and  that  there  was  no  substantial  difference 
between  the  two  clauses  of  15  Car.  2.  c.  11.  and  8  Anne,  c.  9; 
or,  if  there  was,  the  general  provision  in  §  27.  of  the  act  of 
Queen  Anne,  extended  every  remedy  given  by  the  one  to  cases 
under  the  other.  That  the  general  policy  of  all  the  excise 
laws,  is  to  give  a  lien  upon  the  subject-matter  of  the  duty,  and 
the  utensils  employed ;  and  with  regard  to  malt,  (the  first  act 
concerning  which  was  1 3  Will.  3.  c.  5.)  it  had  been  decided  by 
the  court  of  Exchequer  in  two  different  cases,  viz.  the  Attor- 
ney General  v.  Senior,  and  Rex  v.  Fowler,  that,  though  there 
has  been  an  assignment  under  a  commission  of  bankrupt,  it 
continues  liable  in  the  hands  of  the  assignees. 

Lord  Mansfield, — This  case,  by  admission,  gives  up  a 
great  part  of  the  argument  we  have  heard ;  for  it  admits,  that 
the  goods  in  the  hands  of  the  assignees  were  liable  to  the 
tingle  duties.  We  think  the  question  depends  entirely  on  the 
19th  section  of  the  act  of  Queen  Anne;  and  it  is  clear,  by 
that  section,  if  the  goods  distrained  were  liable  to  the  single 
duty,  that  they  also  were  to  double  duty.  The  question  there- 
fore is,  whether  the  assignees  do  not,  by  privity,  stand  in  the 
place  of  the  bankrupt  as  to  all  the  rest  of  the  world.  They 
are  lib  representatives.  Every  eauity  that  would  affect  him, 
they  are  liable  to.  If  he  has  pledged,  they  must  redeem. 
They  cannot  have  the  wife's  chose  in  action*  without  making  a 
provision  for  her.  The  case  of  third  persons,  who  have  bought  [  426  1 
candles,  is  very  different.  The  warrant  does  not  reach  them. 
This  is  not  a  new  question.  It  has  been  repeatedly  determined 
in  the  Exchequer,  that  as  to  this  sort  of  lien,  the  assignees 

and 


*d.  Nevertheless  the  authority  of  both 
chscs  has  been  since  expressly  Over- 
ruled in  a  case  oi  the  King  y.  Wells 
and  Allnutti  which  was  many  years 
pending  in  the  Exchequer :  And  the 
Uw  upon  the  subject  now  remains  un- 
ruled among  these  conflicting  deci- 


sions ;  the  same  point  having  arisen 
in  a  case  of  Thurston  v.  MHU,  «Aic]* 
was  argued  in  the  King's  Bench,  Mi- 
chaelmas, 50th  G.  3.  upoxi  a  special 
case,  and  is  now  ordered  to  jie  re* 
argued  on  a  special  verdicj. 
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and  the  bankrupt  are  the  same.  Tfee  cases  of  the  Attorney 
General  v.  Senior  (1),  and  Rex  v.  Fowler  (2),  are  m 
point. 

The  Postea  to  be  delivered  to  the  defendants. 


(1)  That  was  an  information,  ]n  the 
court  of  Exchequer,  in  1739,  by  the 
Attorney  General,  (Sir  Dudley  Ryder,) 
against  Senior/ b,  bankrupt,  and  his 
two  assignees ;  which  set  forth,  that 
Senior,  (being  a  maltster,)  between 
June  1737,  and  the  May  before  the 
filing  the  information,  made  malt  for 
sale,  for  which  a  duty  of  sixpence  a 
bushel  ought  to  have  been  paid  ;  and 
that,  in  January  1737,  a  commission 
of  bankruptcy  issued  against  him ; 
that,  at  the  time  of  his  bankruptcy, 
he  was  indebted  in  divers  sums  for 
.  duties  on  malt,  and  was  possessed  of 
several  quantities  of  malt,  for  which 
no  duties  had  been  paid  ;  that  the 
assignees  had  disposed  of  that  malt, 
part  of  which  had  been  charged  with 
the  duty  by  the  officer,  and  part  not ; 
and  that  the  duty  for  the  same  was 
still  owing;  that  the  assignees  had 
been  applied  to  for  payment,  and  had 
neglected  to  pay,  and  refused  to  dis- 
cover the  quantity  they  had  possessed 
themselves  of;  and  praying  a  disco* 
very  of  the  quaptity  of  niajt  the  bank? 
rupt  was  possessed  of  at  the  time 
of  tjie  bankruptcy,  and  whether  the 
same  was  then  charged  wjth  the  duty, 
and  how  much  malt  came  to  their 
hands  for  whicji  no  duty  had  been 
paid,  and  how  much  the  duties 
amounted  to,  and  that  they  mjght  pay. 
the  same  to  the  King's  use. 

The  bankrupt,-  by  his  answer,  ad- 
mitted, that  at  the  time  of  his  bank- 
ruptcy he  was  indebted  for  malt  du- 
ties £93.  and  was  then  possessed  of 
724  bushels  of  malt,  which  wa?  sur- 
vpycuVand  charged  with  the  duty,  but 
j>d  part  thereof  paid.  The  assignees 
§aid,  that  an  assignment  was  njade  to 
tjbenr  on  the  24th  of  January;  that 
they  possessed  and  sold  724  bushels 
'  {ira&U,  the  duty  on  which  amounted 


to  £18.  12«. ;  that  they  had  no  no- 
tice of  the  debt  due  to  the  Crdwn, 
until  after  they  had  sold  the  roalt; 
that,  afterwards,  they  had  notice,  but 
refused  to  pay,  not  thinking  them- 
selves liable ;  that,  by  the  bank- 
ruptcy and  assignment,  they  were  ad- 
vised the  property  of  the  plaintiff's 
effects  was  divested  from  him,  and 
legally  vested  in  them,  without  notice 
of  the  King's  debt,  and  before  any 
step  was  taken  on  his  behalf  to  affect 
the  property,  or  render  the  bankrupt's 
effects  liable  to  the  demands  of  the 
Crown. 

The  Attorney  General  replied;  and, 
on  hearing  him,  and  the  Solicitor  Gt* 
nerai,  for  the  Crown,  and  Mr.  Booth, 
and  Mr.  Wilbraham,  for  the  defend- 
ant, it  was  referred  to  the  Deputy 
Remembrancer,  to  examine,  and  re- 
port to  the  court,  wha  quantity  of 
malt  had  come  to  the,  hands  of  the 
assignees  which  belonged  to  the  bank- 
rupt, and  to  take  an  account  of  the 
value  thereof,  and  likewise  of  what 
money  was  in  arrear  from,  and  due 
and  unpaid  to  his  Majesty  t*yt  the 
bankrupt,  for  the  duties  on  the  kaid 
malt;  or  on  any  other,  and  what, 
quantity  of  malt  made  by  him  at  the 
time  when  the  assignees  took  posses* 
sion  of  the  malt  belonging  to  him — 
all  just  allowances-  to  be  made— the 
cause  to  continue  in  the  paper  till  the 
reporf. 

On  this  order  the  assignees  submit- 
ted, and  paid  the  duty,  and  no  farther 
proceedings  were  had. 

(2)  The  case  of  Re 9  v.  Fowler  came 
op  in  1779,-  Qn  the  1.9th  of  May% 
1778,  a  commission  of  bankrupt  issued 
against  Fowler,  who  was  that  day 
found  a  bankrupt,  and  a  provisional 
assignment  executed  to  the  messenger. 
On  the  20th  of  May  an  extent  issued 

against 
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against  him,  upon  an  inquisition 
taken  that  morning,,  for  above  £2300 
due  for  malt  duties,  directed  to  the 
sheriff  of  Suffolk,  who,  by  virtue 
thereof,  entered  -on  the  bankrupt's 
premises,  and  seized  upwards  of  the 
value  of  £2300.  The  assignees  ap- 
plied to  the  solicitor  of  the  Exchequer, 
and  to  the  sheriff  to  withdraw  the  ex* 
tent,  and  deliver  up  the  malt.  This 
not  being  done,  they  presented  a  me- 
morial to  the  commissioners,  re- 
questing that  the   money 

[  417  ]  arising  from  the  sale  of 
the  malt  might  be  paid 
over  to  them,  the  malt  having  been 
sold  by  the  sheriff  under  a  writ  of 
Venditioni  exponas,  which  bad  issued 
on  the  return  of  the  extent.  Upon  this 
a  rule  was  made  by  the  court  of  Ex* 
chequer,  on  the  motion  of  Mr.  Kenyan, 
that  the  Attorney  General  should  shew 
cause,  why  the  assignees  should  not 
he  at  liberty  to  enter  their  claim  of 
property  to  the  malt,  notwithstanding 
the  time  for  so  doing  was  expired ; 
and  to  plead  to  the  writ  of  extent;  the 
money  in  the  mean  time  to  remain  iu 
the  sheriff's  hands. 

The  Attorney  General  did  not  mean 
to  shew  cause ;  so  that  the  assignees 
would  have  pleaded,  and  the  matter 
have  come  before  a  jury ;  but  none 
of  the  facts  being  disputed,  it  was 
agreed,  that  the  Attorney  General 
should  bring  on  the  question  on  the 
validity  of  the  extent,  in  the  form  of 
shewing  cause. 

The  counsel  for  the  assignees  relied 
on  the  effect  of  the  assignment  under 
the  commission  of  bankruptcy,  and 
the  change  oi  property.  They  admit- 
ted, that  they  were  liable  for  the  du- 
ties on  the  malt  of  which  they  pos- 
sessed themselves ;  but,  as  to  the  other 
duties  in  arrear,  they  contended  they 
were  not  liable.    They  relied  also  on 
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the   difference   in  the 

words  of  15  Car.  2.  c.        _     _ 

11.  I  IS.  with  respect      &1^ct 


to  the  excise  on  beer, 


against 


Michitis^,     H*ULil# 

"That  all  and  every 
"  the  brewing  utensils,  into  whose 
"  hands  soever  they  shall  come,  and  by 
"  what  conveyance  or  title  they  shall 
"  be  claimed,  fyc"  and  those  of  13 
WiL  3.  c.  5.  §  18.  (the  first  statute  im- 
posing a  duty  on  malt,)  which  were 
not,  (hey  said, of  so  extensive  animport. 

For  the  Crown,  the  case  of  Rex  v. 
Senior,  nnA  several  other  determinations 
of  the  same  sort,  were  cited  :  And 

The  court  determined,  that  the  ex- 
tent was  legal ;  and  that  the  malt  i» 
the  hands  of  the  assignees  war  liable  to 
all  the  duties  in  arrear;  and  the  rule 
was  discharged. 

The  18th  section  of  13  WiL  3.  c.  5. 
(the  provisions  of  which  act  have  been 
renewed  annually  since  1  Anne,  st.  2. 
c.  3.)  is  as  follows :  "  All  malt  in  the 
u  custody  of  any  maker  of  malt,  shall 
"be  liable  and  subject  to,  and  are 
"  hereby  made  chargeable  with,  all 
"  and  singular  the  debts  and  duties  of 
"  malt  in  a/rear,  and  owing  by  any 
"  person  or  persons  for  any  malt  made* 
"  by  such  maltster,  or  within  his  raah- 
"  house ;  and  shall  also  be  subject  to 
14  all  penalties  and  forfeitures  incurred 
44  by  such  person  or  persons  so  using 
"  such  malthouse,  fur  any  offence 
"  against  the  laws  relating  to  the  du- 
"  ties  on  malt;  and  it  shall  be  lawful 
"  in  all  cases  to  levy  debts  and  pcnal- 
"  tics,  and  use  such  proceedings  against 
"  sucli  malt  as  it  may  be  lawful  to  do 
"  in  case  the  debtor  or  offender  were 
"  the  true  and  real  owner  of  the  si  me 
"  malt."— The  l?th  section  is  in  the 
same  words,  mutatis  mutandis,  with, 
the  2/th  section  of  8  Anne,  c.  g. 


B* 


4ir  ; 

1780. 


Tuesday,  30th 
May.- 


A  party  having 
a  mortgage  and 
also  a  bond,  as  a 
security  for  the 
same  debt,  may 
bring  an  action 
on  the  bond,  and 
arrest  the  de- 
fendant, pend- 
ing a  suit  in 
equity  for  a 
foreclosure. 


X*is] 


CASES  JN  TMNfFY  TORSI 


Burnell  agmnji  Martin. 

"JlfOTION^  by  G.  Wilson,  for  a  rule  to  shew  cause,  why 
•*•*■*•  the  defendant  should  not  be  discharged  out  of  custody 
on  filing  common  bail,  upon  an  affidavit,  stating.  That,  hav- 
ing borrowed  *£300  of  the  plaintiff,  he  had  given  him  by  way 
of  security,  a  mortgage  of  a  term  for  forty-five  years  of  an 
estate  let  at<£40  a  year,  and  also  a  bond  ;  that,  the  interest 
being  in  arrear,  the  plaintiff  had  filed  a  bill  of  foreclosure, 
had  soon  after  got  into  possession  of  the  estate,  and  had 
served  the  defendant  with  a  subpoena  to  hear  judgment  as  on 
die  29th  of  May;  after  which  service  he  had  arrested  him  in 
an  action  on  the  bond  in  this  court ;  and  that  the  mortgaged 
premises  were  an  ample  security  for  die  debt.  Lord  Mans- 
field said,  the  motion  could  not  be  complied  with,  for  that 
it  had  been  settled  over  and  over  again,  that  a  person,  in  such 
a  case,  is  at  liberty  to  pursue  all  his  remedies  at  once ;  and 
the  rule  was  refused* 


Wednesday, 
31st  May. 


The  Kino  against the  Inhabitants  of  Framp- 
ton  on  Severn. k 


A  certificated 
person  having 
returned  to  the 
certifying  pa* 
rish,  and  re- 
mained there  18 
years,  a  sou  #ho 
was  born  to  him 
there,  during 
that  time,  lieing 
hired  and  serv* 
ing  a  year  in  the 
parish  certified 
to,  gains  a  set* 
tlement  by  such 
hiring  and 
service. 


TWO  justices  removed  the  wife  and  child  of  Samuel  Minett, 
■*•  (he  having  left  them,)  from  Frampton  to  Trttkerne.  On 
an  appeal  to  the  quarter-sessions  for  Gloucestershire,  the  order 
of  removal  was  "quashed,  by  an  order  now  removed  into  this 
court,  which  stated  as  follows  : — In  the  year  175 1 ,  the  parish 
of  Wretherne  granted  a  certificate  to  the  parish  of  Frampton 
6n  Severn,  acknowledging  Job  Minett,- utid  Ann  his  wife, 
to  be  settled  in  Tretkeme,  under  which  certificate  the)'  lived 
in  Frampton  till  the  latter  end  of  17.53*,  or  the  beginning  of 
1754,  when  they  voluntarily  returned  to  Trctheine,  and  had 
afterwards  a  son,  named  Samuel,  born  there.  Job  Minett,  tbe 
father,  continued  to  live  in  Tretherne,  for  17  or  18  year*; 

wbea,. 


[f]  This  case  has  been  confirmed 
by  two  subsequent  decisions,  R.  v. 
Newington,  1  T.  R.  35*,  and  R.  v. 
Saint  MtchaeVs,  Coventry,  5  T.  R. 
526.  In  which  the  principle  is  de- 
clared to  be,  that  3,  quitting  of  the . 


certificated   parish    by    the    pauper* 
without  intention  of  returning,  shall 
amount  to  an  abandonment ;  and  that, 
although  (as  in  the  latter  case)  he d<WL 
in  fact  afterwards  return. 
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*heD,  "having  a  relation  in  FramptQn  dead,  be  went  by  hhh-      1 700 
tetf,  (JbisL wife  being  dead,)  to  possess  himself  of  the  effects, .     s_  _^ 
and.  remained  there  about  six  months,  when  being  taken  ill,    j^,  k1n# 
lie  was,  by  the  parish  of  Tretheme,  recommended  to  Glow .     apainst 
cester  Infirmary,  and  there  died.     But  before  he  went  to    Fa  am  pro** 
Frampton,  to  take  possession  of  his  relation's  effects,  Samuel, 
the  son,  was  hired  for  a  year  to  Robert  Firry,  in  Frampton, 
and  lived  with  him  for  two  or  three  years.    On  going  out  of 
Firry's  service,  he  was  hired  again  in  Frampton,  to  Richard 
Clutterbuck,  and  lived  with  him  for  two  <ft  three  years,  and 
till  after  his  father  died*    The  son  afterwards  married,  and 
had  a  child,  and  Iris  wife  and  child  were  the  paupers  who  were 
removed  by  die  two  justices. 

Dunning  had  begun  to  shew  cause  why  the  order  of  ses-< 
sions  should  not  be  quashed,  and  cited  Rex  v.  Soizerby  (a\ 
and  Rex  v,  Taunton  St.  Mary  Magdalen  (b),  but  Lord 
Mansfield  directed  the  counsel  on  the  other  side  to 
go  oh. 


[«9] 


Howorth,  and  Clufford,  in  support  of  the  order  of  removal, 
observed^  that,  in  the  case  of  lief  v.  Taunton,  the  circum- 
stances were  very  particular.  The  extraordinary  length  of 
time  during  which  the  certificate  bad  slept,  was  considered  as. 
a  waver  of  it :  but  they  seemed  to  doubt  tie  law  of  that  case. . 
It  had  been  settled,  they  said,  in  later  cases,  (as  in  Rex  v. 
Spotland  (c),)  that  a  voluntary  removal  of  a  certificated  pcison 
from  the  parish  to  which  he  has  been  certified,  will  uot  vacate 
the  certificate ;  and  this  without  any  regard  to  any  interval  or 
length  of  time.  If  a  pauper  can,  by  length  of  time,  desert 
and  annul  a  certificate,  how  is  the  line  of  limitation  to  be 
drawn  f  If  a  month's  absence  from  the  parish  will  not  do,  will 
a  year,  or  10  years,  or  16  years  ?  By  analogy  to  the  statute  of 
limitations,  €0  years,  at  least,  ought  to  be  required.  Here, 
the  certifying  parish  did  not  look  upon  the  certificate  as  at  an 
end;  for  they  recommended  the  father  to  the  Gloucester  In- 
firmary, considering  him  still  as  their  parishioner. 

Lord  Mansfield, — The  exact  circumstances  of  this  case 
have  not  occurred  before,  though  the  principle  of  desertion, 
by  long  disuse,  is  to  be  found  iu  that  of  Taunton.  But,  here, 
there  was  no  faith  given  by  the  parish  of  Frampton  to  the  cer- 
tificate, as  to  Samuel,  whom  they  never  heard  of  till  he  came 
there  as  an  emancipated  person.  The  cade  seems  to  be  much 
stronger  than  that  of  Taunton. 

Willks,  and  A&iiHCRST,  Justices,  of  the  same  opinion. 

BVLLER, 


fa)  H.  24  Geo.  2.  Burr,,  SetU.Ca.        re  J  H.  5.G.  3;  Burr.  Settl.  Ca.  Ne. 
No.  130.  m  170. 

(b)  T.  29  Sf  30  Geo.  2.  lb.  lio.  1 29. 


The  Kitfo 

against 
Frampton. 


CASfcS  IN  TRINtTY  TERM 

Bulleh,  Justice,— I  am  of  the  same  opinion.  Theft 
are  no  reasons  stated  for  the  judgment  in  Jeer  ▼.  Spotland, 
and  it  does  not  appear,  either  that  the  court  meant  to  con- 
tradict, or  that  the  decision  did  contradict,  the  case  of  Rex  i. 
Taunton. 

The  order  of  sessions  confirmed. 


Wednesday, 
dlit  May. 

Tbe  court  will 
not  grant a  km* 
beas  corpus  ud 
testificandum  to  . 
bring,  up  a  pri- 
soner or  war.— 
IT  a  party  refuse 
to  content  to  the 
enaminattan  of  a 
witness  tonnes- 
tentfrl  feet  by 
commission) 
where  hit  pre- 
tence cannot  be 
obtained,  or  to 
admit  the  fact, 
the  court  will 
•atitt  the  other 
party,  by  pitting 
^lf  the  trial. 
•[  420  ] 


Furly  against  Newnham. 

TN  last  Jfi/a^Term^a  Winn  had  moved  for  a  writ  of  habeas 
-*•  corpus  ad  testificandum,  to  bring  up  an  American,  who 
was  a  prisoner  in  the  Mill  prison  at  Plymouth,  to  give  evi- 
dence on  the  part  of  die  plaintiff,  in  an  insurance  cause,  be 
being  the  only  witness  in  England,  who  could  prove  the  cap- 
ture. The  court  thought  there  could  be  no  habeas  corpus  to 
bring  up  a  prisoner  of  war ;  and  the  Solicitor  General  men- 
tioned a  case  where  Aston,*  Justice,  had  delivered  an  opi- 
nion to  that  effect.  '  Lord  Mansfield  said,  the  presence  of 
witnesses  under  like  circumstances,  was  generally  obtained  by 
an  order  from  the  secretary  of  state.  But  it  seems  application 
had  been  made  for  such  an  order  in  this  case,  without  success. 
Afterwards,  (in  this  term,)  a  rule  was  granted,  to  shew  cause, 
why  the  defendant  should  not  consent,  either  to  admit  the  fact 
of  the  capture,  or  that  the  prisoner  should  be  examined  on  in- 
terrogatories. If  this  consent  should  be  refused,  the  court 
said  they  would  put  off  the  trial,  from  time  to  time,  to  give 
theplaintiff  an  opportunity  of  filing  a  bill  in  equity. 

This  day,  the  first  part  of  the  rule  was  made  absolute,  the 
plaintiff  agreeing  to  produce  all  the  letters  he  had  received 
concerning  the  matter  in  litigation. 


Wednesday, 
31ft  May. 

Ifa  rote  be  ob- 
tained against 
the  sheriff  to  re* 
turn  a  writ,  ser- 
vice on  the  un- 
der-sheriff's 
agent  in  town, 
it  not  sufficient. 


The  King  against  Coles. 

A  N  attachment  had  issued  against  Coles,  late  sheriff  of 
-**-  Southampton,  for  not  returning  a  writ.  Afterwards, 
Cowper  obtained  a  role  to  shew  cause,  why  the  attachment 
should  not  be  be  superseded,  on,  the  ground  that  the  rule  to 
return  the  writ  had  only  been  terted  on  the  under-sheriff's 
agent  in  town. 

Runmngton  now  shewed  cause,  and  stated,  that  it  was  the 
constant  practice  to  serve  rules  directed  to  the  sherifcf  JE-on- 
don,  Middltset,  and  Surry,  only  on  the  ageutsr  "" 
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This  t*b»  admitted  on  the  other  side,  but  the  practice  waft 
said  to  be  founded  on  this,  that  die  qfices  of  toe  agents  for 
the  under-aherifis  of  those  counties,  are,  in  truth,  considered 
as  die  offices  of  the  under-sheriff}  themselves ;  but,  if  the  rule 
were  served  on  the  agent,  any  where  but  at  the  office,  the 
service  would  be  bad  even  in  the  cases  of  London,  Middlesex, 
and  Surry.  Besides,  as  six  days  were  only  given,  after  the 
service  of  the  rule,  to  return  the  writ,  it  would  be  impossible 
to  obey  it  in  distant  counties,  if  service  on  the  agent  were  suf- 
ficient 

The  rule  made  absolute. 


4» 


mo. 


The  Kino 
against 
Coles. 


The   King    against   Townshend,   and      JJy** 
Another.  "** 


THE  parish  of  Kingsley,  in  Staffordshire,  consists  of  two 
districts,  or  townships,  viz.  Kingsley  and  Wiston.  An 
indictment  had  been  preferred  against  the  parish,  for  not  re- 
pairing the  highway  running  through  it,  to  which  there  was  a 
plea  of  not  guilty ;  [f]  and  the  parish  had  been  convicted,  and 
a  fine  imposed.  This  fine  was  levied  upon  one  Morris,  an 
inhabitant  of  the  township  of  JViston ;  but  it  was  now  sworn, 
on  the  part  of  the  inhabitants  of  that  township,  that  they  had 
no  notice  of  .the  indictment,  the  defence  being  made  only  by 
the  other  district ;  and  tliat  the  part  of  the  road  which  was  out 
of  repair,  lay  entirely  hi  that  other  district.  These  facts  were 
contradicted,  (though  not  very  directly,)  by  the  affidavits  on 
die  other  side.  Morris  having  applied  to  the  justices  in  their 
special  sessions,  under  the  provision  for  that  purpose,  in  the 
late  general  highway  &ct(a),  a  warrant  was  there  made  for  a 
rate,  (to  reimburse  him,)  on  the  inhabitants  of  the  township 
of  Kingsley,  which  rate  having  been  made  and  confirmed  by 

two 

(a)  13  Geo.  3.  c.  78.  §47. 


If  a  parish,  i 
sitting  of  two 
districts,  which 
are  bound  to  re- 
pair separately, 
be  convicted  tor 
not  repairing  the 
road  in  one  of 
the  districts,  tat 
other  district 
baring  no  notice 
of  the  indict- 
meat,  the  court 
will  consider  it 
as  being  substan* 
tially  the  con- 
viction of  the 
one  district,  and 
ifthcnnebe 
levied  on  an  in* 
habitant  of  the 
other,  will  grant 
a  iperial  manda- 
mus for  a  rate  to 
be  levied  on  the 
district  bound  to 
repair  the  in- 
dicted part  of  the 
road* 


[f]  When  it  is  known  that  roads 
are  repairable  separately  by  different 
districts,  it  is  a  fraud  in  those  who 
undertake,  on  behalf  of  the  district 
liable,  the  defence  of  an  indictment 
against  the  parish,  not  to  put  in  a 
special  plea  to  that  effect ;  although 
the  parish  may  have  notice  of  the  ex- 
istence of  the  indictment :  Per  Lord 


Ell  en  borough,  in  R.  v.  Justices  of  Lan- 
cashire, 12  East  :)(){>.  where  the  form 
of  such  special  pica  is  given.  And  it  is 
decided,  that,  at  alf  events,  the  court 
will  not  interfere  by  ytandamus  to 
make  any  rate  for  reimbursement  un- 
der 13  G.  3.  after  the  lapse  of  eight 
years  from  the  levy* 
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1 780.       two  justices,  and  the  court  of  King's  Bench  having  been 

■     ,L-  j      moved  for  a  mandamus  to  the  surveyor  of  that  township  to 

The  Kin*    collect  and  levy  it  on  the  inhabitants  thereof,  a  rule  to  shew 

against      cause  was  granted,  Which  was  argued  this  day,  by  Beareroft, 

Towkihkitd  and  Cowper,  against  the  rule,  and  Dunning,   in  support 

of  it. 

It  appeared,  from  the  affidavits  on  the  part  of  Wiston 
township,  that  the  inhabitants  of  each  of  the  two  districts  are 
bound,  by  prescription,  to  repair  only  snch  part  of  the  high- 
way as  is  situated  in  their  respective  districts. 

Against  the  rule  for  a  ^mandamus,  it  was  argued,  that,  as 
the  indictment  and  conviction  were  of  the  whole  parish, 
the  rate  was  Void,  for  that  the  justices  were  only  autho- 
rised by  the  act  to.  direct  a  rate  to  be  made  on  the  parish, 
township  ox  f  lace,  presented  or  indicted.  If  the  township  of 
Wiston  was  mtitled  to  the  exemption  they  now  claimed,  they 
ought  to  have  appeared,  and  pleaded  specially  to  the  indict- 
ment. 

Lord  Mansfield  absent. 

Willbs,  and  Ashhuhst,  Justices,  were  of  opinion, 
that  they  were  not  so  tied  down  by  the  wording  of  tho 
£  422  ]  statute  (b),  but  that  they  might  construe  it  agreeably  to 
the  justice  of  the  case  in  the  present  instance.  That  the 
words  Would  admit  of  such  construction.  That,  as  it  was 
sworn  directly  on  the  part  of  Wiston  township,  (and  not 
expressly  denied  on  the  other  side,> that  they  bad  no  notke 
of  the  indictment,  and  that  Hie  inhabitants  of  Kingsleu  town- 
ship alone  had  taken  the  defence  upon  them,  it  ought  to  be 
considered  as  being  substantially  an  indictment  merely  against 
Kivgsley. 

Bulleb,  Justice,  concurred;  but  thought  the  mandamus 
must  be  a  special  writ,  suggesting  that  the  part  of  the  high- 
way, which  was  the  subject  of  the  indictment,  lay  wholly 
in  Kingstcy  township,  and  that  die  two  townships  were  sepa- 
rately boimdto  repair  their  respective  parts  of  the  highway,  in 
order  to  give  the  inhabitants  of  Kiugsley  an  opportunity  to 
traverse,  by  the  return,  either  of  thode  facts. 

To  this  the  two  other  judges  assented. 

The  rule  made  absolute. 

(b)  §  45  If  47. 
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Read  against  Will  aw.  52^*  , 

TNdebitatus  assumpsit,  for  hay,   stritw,  and  stable-room,  *Howcj  employ 
•*   found  for  horses  belonging  to  the  defendant.    The  cause  »rti5c*J*!!«£i- 
*as  tried  at  the  last  Lent  assizes  for  the  county  of  Kent,  before  *****  <"*>"  <** 
Ashhurst,  Justice,  when  a  verdict  was  found  for  the  plaiu-  wb^b^^ 
tiff,  with  £\J.  2s.  damages,  subject  to  die  opinion  of  the  belong  to  th« 
court  on  a  case  whidt  stated;  SSKfor*. 

That  it  appeared,   upon  the  trial,  that  the  plaintiff  was  fem<*  k«j  cwr 
an  innkeeper  at  Rochester;  that  the  defendant  was  a  con-  **** 
tractor  with  the  Board  of  Ordnance,  for  supplying  horses 
for  the  royal  train  of  artillery,  under  a  contract  then  sub- 
sisting with  the  Board  for  that  purpose ;  that  two  contracts 
were  given  in  evidence;  that,  on  the  10th  of  November, 
1778,    five  horses,    the  property   of  the    defendant,    and 
narked  with  the  initials  of  his  name,  and  with,  the  initials 
of  the  King's  name,  and  the  crown,  on  the  left  flank,  were 
bUUttd  on  the  plaintiff,  at  his  inn  at  Rochester,  upon  their 
return  from  the  service  of  drawing  the  artillery  and  ammuni- 
tion for  part  of  the  army  at  Coxheath  camp,  under  a  route 
received  from  the  commander  in  chief  at  Coxheath;  which 
was  produced  in  evidence ;  that  the  horses  continued  under 
die  same  billets  till  the  5th  of  June,  when  they  were  attached      [  433  1 
to  another  regiment  on  actual  service.    It  further  appeared  in 
evidence  for  the  defendant,  that,  in  Ac  years  1745,  1746, 
and  1747,  when  the  artillery  marched  with  the  army  into 
Scotland  during  the  rebellion,  die  horses  drawing  die  artil- 
lery were  uniformly  billeted  in  the  same  manner  as  the  dra- 
goon horses,  and  other  horses  of  the  army ;  and  that,  in  the 
year  1756,  the  horses  drawing  artillery  and  ammunition  wag- 
•  gons,  though  not  in  company  with  troops,  were  billeledLlike 
other  horses  of  the  army  under  the  mutiny  act.     No  evidence 
was  given  on  the  part  of  the  plaintiff  to  contradict  the  de- 
fendant's evidence. — The  question  stated  for  the  opinion  of 
the  court  was,  Whether  the  defendant,  under  the  above  cir- 
camalances,  had  a  right  to  billet  the  horses  upon  the  plaintiff, 
in  the  same  manner,  and  at  the  same  rate,  as  the  horses  be- 
longing to  the  light  horse,  and  dragoon*  are  billeted  under  the  * 
mutiny  act  (a).    If  the  court  should  be  of  opinion,  that  the 
defendant  ha*  not  that  right,  then  the  plaintiff'  to  be  at  liberty 
to  enter  up  judgment  on  his  verdict  for  the  £  1 7,.  2« .  and  costs ; 
but  if  the  court  should  be  of  opinion,  that  he  had  a  right, 

then 
••  ^ 
(*}  19  Ge:  X  c.  IS. 
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1 780.      ^en  ^e  ^rdict  and  judgment  to  be  entered  for  £l.  &.  9A 

s^v^-/    '  and  costs. 

Read  The  case  was  this  day  argued,  by  B.  Hunter,  for  the 

against  plaintiff;  and  Erskine,  for  the  defendant* 
Willas.  Hunter  divided  his  argument  into  four  heads  of  objec- 
tion; contending,  1.  That  the  mutiny  act,  being  in  deroga- 
tion of  the  common  rights  of  the  subject,  ought  not  to  be  ex- 
tended by  construction  beyond  the  strict  letter ;  and  that  no 
billeting  of  any  sort  is  legal,  without  it  is  expressly  authorized 
by  act  of  parliament ;  as  was  manifest  from  the  petition  of 
righto  (a),  the  statute  of  31  Car.  2.  c.  1.  §  64.  that  of  50 
Geo.  2.  c.  2.  which  was  necessary,  in  orde*  to  authorize  the 
billeting  of  the  Hessian  troops,  who  were  brought  over  for 
the  defence  of  this  country  in  the  last  war,  and  the  80th  sec- 
tion of  the  very  act  on  which  the  present  action  arose  (b) ; 
which  contains  a  similar  provision  relative  to  American  troops 
in  the  service  of  this  country,  and  sent  over  here.  2.  That 
artillery  horses  are  not  within  the  reason  and  spirit  of  the  act, 
as  dragooon  horses  are;  for  that,  as  to  the  latter,  they  could 
not  be  separated  from  the  soldiers,  without  great  inconve- 
nience and  confusion.  3.  That  the  defendant's  horses  were 
I  424  ]  not  on  a  march,  but  in  winter  quarters;  and,  if  the  act 
could  be  extended  to  artillery  horses  when  on  actual  service, 
it  could  not,  apply  to  horses  not  in  actual  employment 
4.  That,  supposing  the  Board  of  Ordnance  to  have  the  power 
of  billeting  in  such  cases,  that  power  could  not  be  extended 
to  a  contractor,  like  the  defendant;  for  the  Board,  it  ihight 
be  supposed,  would  exercise  such  an  authority  without  fraud 
or  abuse,  to  which  a  private  contractor  would  have  muaj 
temptations. 

Erskme,  on  the  other  side;  contended,  that  the  real  ques- 
tion before  the  court  was,  whether  horses  drawing  the  artil- 
lery -are  within  the  true  meaning  of  the  provisions  in  the 
mutiny  act;  and  that  the  circumstance  of  their  being  fur- 
nished by  contract  did  not  vary  the  case.  By  the  common 
law,  lie  said,  soldiers  were  billeted  in  die  most  oppressive 
manner,  without  any  restriction  as  to  the  time,  die  number, 
or  subsistence ;  but  this  mischief  was  remedied  by  the  peti- 
tion of  right,  and  the  subsequent  acts  relative  to  this  subject. 
Can  it#be  argued,  that  there  is  no  authority  to  billet  horses  ? 
The  reasoning  on  the  part  of  the  plaintiff  might  be  employed 
•  in  support  of  that  proposition ;  for,  in  the  enacting  part  of 
the  statute,  concerning  billeting,  there  is  no  notice  taken  of 
horses  of  any  sort*    Tne  only  words  are,  "  the  officers  and 

soldiers 


,<a)  3  Car.  I.e.  l.§& 


(b)  In  the  mutiny  act  of  20  Geo.  3. 
C  12.  it  is  §79. 
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ssMftM  in  his  Majesty's  service  (a)"    But  the  billeting  the 
fonts,  was  considered  by  the  Legislature  as  a  consequence ; 
and  accordingly,  by  a  subsequent  clause,  after  reciting,  that 
pes*  mconveniencies  hate  arisen,  and  may  arise,  in  such 
places  where  horses  or  dragoons  are  or  may  be  quartered, 
by  the  billeting  of  the  men  and  their  horses  at  different 
houses,  contrary  to  die  true  intent  and  meaning  of  the  act, 
it  is  enacted,  u  That,  in  all  places  where  horse  or  dragoons 
"  shall  be  quartered,  die  men  and  their  horses    shall   be 
"  billeted  in  one  and  the  same  house,  %c.  (b)."    So,  in 
the  clause  regulating  the  rate  of  subsistence,  there  is  a  par- 
ticular provision,  fixing  die  allowance  for  each  horse  (c)» 
There  can  be  no  doubt,  therefore,  that  dragoon  horses  may 
be  billeted;  and,  by  die  78th  section (<Zj,  it  is  expressly  de* 
oared,  "  That  the  officers  and  persons  employed   in  the 
u  several  trains  of  artillery,  shall  be,  at  all  times,  and  in  afl 
"  respects,  within  die  intent  and  meaning  of  every  part  of 
44  the  actfej;"  die  drivers  therefore  are  clearly  billetable; 
and  how  strange  an  interpretation  would  it  be,  to  hold  that 
they  are,  and  that  their  horses  are  not!    It  is  said,  that  this 
statute  oos^ht  not  to  be  extended  beyond  the  strict  letter; 
but  this,  like  all  other  statutes,  must,  while  in  force,  receive 
a  construction  consonant  to  the  true  intent  and  meaning  of 
the  Legislature ;  and,  as  to  the  present  question,  the  practice 
in  the  year  1745,  as  found  by  the  case,  is  clearly  explanatory 
1  of  the  intention.    Frequent  instances  cannot  be  expected. 
Artillery  are  not  wanted,  unless  in  cases  of  rebellion,  or  inva- 
sion, and  indeed  the  section  last  mentioned  relative  to  the 
trains  of  artillery  was  not  introduced  till  the  year  1740,  or 
1741;  for  it  is  not  found  in  the  mutiny  act  of  1739-    As 
to  the  contract,  it  is  a  greqt  public  benefit,  since  it  enables 
die  Board  of  Ordnance  to  save  the  expence  of  maintaining 
horses  unless  when  they  are  actually  wanted,     fiy  the  present 
contract,  which  was  given  in  evidence,  and  is  referred  to  by 
the  case,  the  defendant  is  bound  to  keep  and  maintain  his 
horses  at  his  own  expence,  and  to  keep  them  in  readiness 
tiH  called  out,  (die  ordnance  giving  ten  day  notice);    but, 
when  they  are  mustered,  they  are  to  be  paid  for  at  the  samp 
rate  with  dragoon  horses.    It  is  said,  that  4he  defendant's 
horses  were  in  winter  quarters.    That  is  immaterial.    The 

question 


4€4 


1780. 


Read 
against 


[4251 


(a)  19  Geo.  3.  c.  1&  S  *<>•  P-  *<& 
Same  §  of  20  Geo.  3,  e.  18.  and  %  22 
of  4  Geo.  3.  c.  3.  which  is  the  mu- 
tiny act,  printed  ia  Ruf head's  Sta- 
tutes. 

(fr)  19  Geo.  3.  r.  16.  §  31.  pa.  373. 
20  Geo.  3.  c.  12?  §31. 


(c)  19  Geo.  3.  c.  16.  §  37-  p.  $76. 
20  Geo.  3.  c.  12.  $  37.  4  Geo.  3.  c.  3. 
§33. 

(cQ  pa.  401. 

(e)  20  Geo.  3.  c  12.  §  77*  4  Geo.  3. 
c.  3.  %  73. 


W  CASfS  IN  TAWITY  TEEM 

1 7.8<X      Virion  is,  whether  they  were  mustered,  and  in  actoal  s* 

\^fs/^t0/      vice,  of  which  there  can  be  no  doubt;    for  it  if  stated, 

JIead        tha(  they  were  under  a  route  from  the  commander  19  chief; 

agninsl       and,  by  the  coutract,  they  are  to  continue   ia  service  for 

Wxllav*     fifty  days  certain,  and  until  a  written   notice    from   the 

ordnance. 

Hunter,  in  reply,  insisted,  that,  in  the  subsistence  chuwe, 
all  billetable  horses  were  meant  to  be  specially  enumerated, 
aud  artillery  horses  are  not  mentioned.  He  observed,  that,  is 
1745,  the  artillery  horses  were  billeted  only  during  the  marck 
and  actual  employment  of  the  artillery,  and  that  it  could  not 
be  necessary  that  horses  should  be  kept  at  the  expence-pf  the 
subject  from  November  till  June,  in  order  to  be  employed  in 
June. 

Lord  Mansfield, — The  facts  of  this  case  only  giv* 
room  for  the  question,  whether  artillery  horses  are  entitled 
to  be  billeted ;  and  X  think  the  affirmative  has  been  argued 
on  unanswerable  grounds.  The  drsgoop  horses  are  QOtmeo* 
tioned,  expressly,  ia  the  enacting  par^  but  the  hone*  and 
[  426  ]  men  are  considered  as  inseparable.  It  is  no  wonder  that  there 
was  not,  at  first,  ajuy  provision  about  die  artillery,,  hecausei* 
is  so  seldom  wanted.  But  the  clause  introduced  in  1740  hi 
decisive.  >  It  mentions  particularly  the  payment  of  quarter^ 
which  must  extend  to  the  horses  as  well  at  the  men  employed. 
.  The  reason  certainly,  extends  to  theip.  Horses  are  mope  ne- 
cessary for  Artillery  than  for  dragoons,  because  the  artillery 
tranuot  possibly  be  made  use  of  without  them.  The  circum- 
stance of  their  being  hired  under  a  contract  does  hot  alter  tl» 
question. 
,  .  Willes,  Ju$tice9 — Under  the  distinction  that  theae  horses 
were  mustered,  and  to  be  considered  as  in  actual  service, 
(which  I  think,  upon  the  case  stated,  they  were,)  I  am  of  opi- 
nion they  were  billetable.  Otherwise  1  should  think  they  were 
not. 

Ashhurst,  Justice,  of  the  same  opinion, 
.  ~  Buller,  Justice, — I  am  of  the  same  opiuion.    I  thiak 
the   78th  section  has  the    same   operation   as  if  artillery 
horses  had  been  mentioned  in  all  the  former  pacts  of  the 
«ct.      . 

Die  verdict  tp  be  entered  for  £l.  6s.  9d.  only. 
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The  King  againjl  Cozens  and  Another.       g^ES' 

'PHE  right  of  electing  members  to  serve  in  parliament  for  When  a  justice 
-*■   the  borough  of  Dorchester,  in  Dorsetshire,  according  to  t^SSntt^ 
the  last  resolution  of  the  House  of  Commons  (a),  "  Is  in  corrupt  motive*, 
"  the  inhabitants  of  the  said  borough  paying  to  church  and  p^^him'by 
"  poor,  in  respect  of  their  personal  estates;  and  in  such  mformation^-lf 
"  persons  as  pay  to  the  church  and  poor  in  respect  of  their  J^JlJjJJte  ?£ 
i(  real  estates  within  the  said  borough."    It  is  a  pretty  general  his  tenant,  the 
practice  in  the  western  parts  of  England,  for  the  owners  to  JJSJ^^  m 
pay  the  poor-rate  instead  of  the  occupiers,  who  are  the  persons  warrant  ought 
rateable  under  the  statute  of  Elizabeth  (6).    On  a  petition,  ™tJ?tbefran,ef 

-~       i   •    •  *•  •  1       •  #•«  .to  distrain  upon 

complaining  of  an  undue  election  of  members  to  serve  on  the  tenant. 

parliament  for  Dorchester,  which  came  on  to  be  tried  before 

a  select  committee,  appointed  under  the  statute  of  10  Geo.  3. 

c  16.  on  the  22d  of  February,  1775,  it  was  contended,  by 

the  counsel  for  one  of  the  parties,  that  "  such  persons  as  paj/* 

in  the  words  of  the  last  resolution,  ought  to  be  construed  to 

mean  such  persons  as  bylaw  were  bound  to  pay,  and  that 

the  landlord  ought  to  be  considered  as  the  mere  ageut  of  the 

occupier,  and  as  paying  for  him,  so  as  to  confine  the  right  of 

voting  to  occupiers*    The  committee,  however,  determined,      [  427  ] 

upon  evidence  of  the  usage,  both  before,  and  since,  the  date 

of  the  resolution,  "  That  such  persons  as  pay  in  respect  of 

"  their  real  estates,  though  not  inhabitants  or  occupiers,  have 

"  a  right  to  vote  in  that  borough  (c)*" 

In  consequence  of  this  determination,  there  was,  previous  . 
to  the  last  general  election,  a  great  struggle  in  the  borough, 
whether  the  poor-rate  should  be,  in  feet,  received  from  the 
landlords,  or  the  occupiers*  The  occupier  of  a  particular 
house  having  been  rated  by  name,  he  was  summoned  by  the 
defendants,  who  were  two  justices  of  the  peace  for  Dorches- 
ter, to  shew  cause  why  he  should  not  pay  the  rate.  On  the 
nay  for  shewing  cause,  the  overseers  of  the  poor  attended, 
and  also  a  person  who  was  the  grandson  of  the  owner  of  the 
house,  and  who,  in  the  presence  of  the  defendants,  tendered 
die  sum  assessed  to  the  overseers.  The  defendants  asked  him 
who.he  tendered  it  for;  to  which  he  answered,  he  tendered  it 
for  his  grandfather.  They  then  asked  him,  "  Don't  you 
"  tender  it  for  the  occupier  I"    To  this  he  answered,  "  No ; 

"  I  tender 

(a)  18th  May,  1720,  Journals,  vol.         (by  43  Eliz.  c.  2.  §  1. 
XIX.  p.  363.  col.  2.  Vide  2  Geo.  2.  c.        (c)  Cases  of  Contr.  Elect.  voL  1. 
24.  *  4.  p.  358. 

Vol.  II.  C 
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1 780.      "  '  tendar  lt  fo.r  mv  grandfather."    The  defendants  then  asked 

^_        *      the  overseers,  if  they  would  take  the  moifey?  which  they  re- 

The  Kino    ^tsec^  to  **»    an^    thereupon  the  defendants  immediately 

against       granted  *  warrant  (d)  to  distrain  for  it  on  the  goods  of  the 

Cozens,      occupier.     By  the  lease,  the  landlord  had  expressly  stipulated 

to  pay  the  poor-rate. 

Tlris  was  an  application  for  an  information  against  the  de- 
fendants, and,  by  die  affidavits  on  the  part  of  die  prosecution, 
it  was  sworn,  that  they  had  acted,  (according  to  die  belief  of 
die  prosecutor,)  from  corrupt  and  criminal  motives,  and  to 
aervcelection  purposes.  This  was  positively  denied  by  the 
defendants,  but  their  affidavit  did  not  go  on  to  state  their  rea- 
sons for  granting  the  warrant. 

The  Solicitor  General,  Morris  and  Rooke,  shewed  cause.— 
Dunning  for  the  prosecution. 

Lord  Mansfield,— No  justice  of  peace  ought  to  suffer 
for  ignorance,  where  the  heart  is  right  [O^].  Chi  die  other 
hand,  when  magistrates  act  from  undue,  corrupt,  or  indirect 
motives,  they  are  always  punished  by  this  court.  It  is  impos- 
sible for  these  defendants  to  excuse  themselves  upon  the 
[  42*  ]  ground  of  ignorance.  In  many  parts  of  the  kingdom  the 
landlord  pays  die  poor-rate  for  his  tenants ;  and  it  is  sworn, 
mat  the  landlord  hi  question  had  actually  paid  98  rates  before 
dwywithout  any  objection  or  difficulty  being  raised.  What 
possible  >eason  could  there  be  for  raising  one  now,  for  the  fir* 
time?  Tiie  justices  must  have  acted  with  a  view  to  make  a 
point  to  serve  the  purpose  of  an  election. 

The  court  proposed,  that,  upon  die  defendants9  undertak- 
ing to  pay  the  whole  costs  out  of  pocket  incurred  fay  the 
application,  the  rule  should  be  discharged,  which  was]  accord- 
•   ingly  done. 

(d)  43  EHz.  c.  2.  $  4.  Rex  v.  Palmer,  E.  I  Geo.  3.  %  Bvf 

{<&]  Even  where  ke  acts  UUgaity.    11 62. 


#hf*l\  Smith  and  Others  against  Dover*. 

In  miction  <m  a  CFION  upon  a  hill  pi  exchange  far  jp85.  W*bte  SO 
d^irSt*  A  days  after  date,  against  die  acceptor—Pfa*,  That  it  had 
»  •  pi«  of  an  been  corruptly,  and  against  the  form  of  the  statute,  agreed, 
^i^auntt  °n  Ae  S5th  of  October,  between  one  Sowden  and  oae  R+ 
the  Mil  wugWen  binsonf  and  the  defendant,  that  Sowden  and  Robinson  shook! 
of  SSTS^  *****  to  to®  defendant  «£80.  and  should  forbear  and  give  day 
ment,  the  plain-  of  payment  thereof  to  the  defendant  from  thence  till  the  20th 
«£l!o£.£ve,1B  of  J^cember,  and  that  for  such  forbearance  he  should  psy 
agreement,  and  £b.\  that  after,  and  in  pursuance  of  this  agreement,  on  the 
^SS£^%   8aid  Wth  of  October>  ^y  ^vanced  &e  ^80-  md  *■*  ** 
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the  securing  that  sum  and  the  £5.  rt  was  afterwards,  (*i*.  on      1 780. 
the  1st  of  November,  being  the  day  of  the  date  of  the  bill,)      s^v^/ 
farther  corruptly,  Sfc.  agreed  between  them,  that  Sowden  and       Smith 
Robinson  should  draw  a  bill  for  ,£85.  payable  50  days  after      against 
the  date  to  the  plaintiffs ;  that,  in  feet,  they  did,  after  making      Dover*. 
the  last  mentioned  agreement,  and  in  pursuance  thereof,  and 
for  the  purposes  aforesaid,  draw  such  bill,  and  that  such  bill 
so  drawn  was  the  identical  bill  in  the  declaration  mentioned ; 
that  die  £5.  so  agreed  to  be  given,  and  so  reserved  and  made 
payable,  exceeded  the  rate  of  £5.  per  cent,  for  one  year  con- 
trary to  the  statute;  by  means  of  which  premises,  and  by 
force  of  die  statute,  the  said  bill  was  wholly  void,  and  of  no 
force  or  effect  in  die  law. — Replication,  (after  a  general  pro- 
testation that  the  plea  was  insufficient,-)  That  the  biu  was  drawn 
by  Sowden  and  Robinson,  and  delivered  to  die  plaintiffs,  for  a 
good  and  valuable  consideration,  without  this,  that  it  was  cor- 
ruptly, and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  Sowden  and 
Robinson,  and  die  defendant,  in  manner  and  form  as  the  de-     [  429  1 
fcncfemt  fend  ailedged,  "  and  this  die  plaintiffs  are  ready  to 
u  verify,  wherefore,  #c." — Special  demurrer ;  For  that,  in- 
asmuch as  the  said  traverse  in  the  said  replication  contained 
denies  the  whole  substance  «f  the  plea  of  the  defendant,  as 
(o  the  said  premises  and  undertaking,  no  inducement  to  the 
same  was  necessary;* nevertheless  the  plaintiffs  have,  by  an 
unnecessary  and  superfluous  inducement  to  such  traverse,  ren 
dered  a  conclusion  of  the  said  replication  with  a  verification 
to  the  court  necessary  [I];  whereas  die  said  replication,  (had 
the  inducement  to  the  said  traverse  been  omitted,)  might  and 
ought  to  have  concluded  to  the  country,  and  the  said  plaintiffs 
have  thereby  calculated  the  said  replication  for  the  mtroduc-  „ 
tion  of  an  unnecessary  and  vexatious  length  of  proceedings;  and 
also  for  that  the  inducement  to  the  traverse,  containing  no  new 
matter,  is,  in  itself,  immaterial,  superfluous,  and  unnecessary, 
and  fends  to  prolixity  in  pleading;  and  for  that  die  said 
replication  is  in  various  other  respects  uncertain,  insufficient, 
and  informal. 
Marshall,  for  the  defendant,— Where  matter  is  specially 

pleaded, 


[l]  If  the  special  traverse  had,  m 
truth,  denied  the  whole  matter  of  the 
plea,  it  might  have  concluded  to  the 
country,  notwithstanding  the  intro- 
ductory inducement,  and  the  formal 
words,  "  absque  hoc"  The  contrary, 
indeed,  is  stated  to  have  been  said  by 
the  court  in  Baynham  v.  Matthews, 
But  vide  Haywood  v.  Davits  (1  Salk 


4.)  and  Robinson  v.Raley,  (1  Bur.  317.) 
where  this  point  came  directly  in 
question,  on  the  pleadings  to  the  13th 
count  of  the  declaration,  and  the  con- 
clusion to  the  country,  though  special- 
ly demurred  to,  was  held  good.  Vide 
supra,  also,  Boyce  v.  Whitaker,  p.  95. 
Note  10]. 
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pleaded,  in  the  affirmative  on  the  one  side,  and  in  die  negative 
t^^-^j      on  the  other,  a  special  traverse  is  unnecessary  and  improper. 
Smith       because  there  is  a  sufficient  issue  joined,  without  carrying  the 
against        plea  any  further.     Here  the  matter  of  the  plea  is  fully  denied 
Dovers.     m  the  replication,  which,  therefore,  should  have  been  without 
an  inducement,  and  should  have  concluded  to  the  country. 
But  the  plaintiff,  by  introducing  an  inducement,  and  a  special 
traverse,  has  rendered  it  necessary  to  conclude  his  replication 
to  the  court,  and  put  the  defendant  under  the  necessity  of  re- 
joining.   The  principle  1  contend  for  is  established  by  the 
case  of  Iluish  v.  Philips  (a),  and  recognized  and  confirmed 
by  that  of  Hainan  v.  Truant  (b),  Baynham  v.  Matthew  (c), 
will,  perhaps,  be  cited  on  the  other  side,  as  an  authority 
[  430  ]     against  me;  but,  if  properly  considered,  that  case  will  be 
found  only  to  decide,  that,  where  there  is  an  inducement  and 
a  special  traverse,  ( the  conclusion  must  "be  to  the  court;  not 
that,  in  a  case  like  the  present,  there  ought  to  be  such  in- 
ducement and  special  traverse.     On  the  contrary,  the  doctrine 
I  am  contending  for  is  there  expressly  admitted  by  the  court 
The  recent  case  of  Boyce  v.  f¥hitaker(d),  is  also  in  point  in 
my  favour. 

Cowper,  for  the  plaintiffs, — In  the  case  of  Uaman  v. 
Truant,  die  allegations  in  the  inducement,  and  in  the  traverse, 
were  exactly  the  same  thing,  in  different  words,  both  denying 
the  whole  substance  of  the  plea.  In  Baunham  v.  Matthews, 
the  express  determination  was,  that,  where  the  statute  of 
usury  is  pleaded,  and  the  plaintiff  replies,  that  the  security 
was  given  for  a  just  debt,  and  traverses  the  corrupt  agreement, 
a  conclusion  to  the  country  is  bad,  and  in  Robinson  v.  Ha- 
ley (e),  that  case  is  cited,  and  DenNison,  Justice,  there  men- 
tions both  that  and  another  of  Fen  v.  Alston  (f),  as  having 
decided,  that  where  the  statute  of  usury  is  pleaded,  the  plain- 
tiff may>  at  his  election,  either  reply,  that  the  security  was 
given  upon  another  account,  and  specially  traverse  die  corrupt 
agreement,  or  directly  deny  the  corrupt  agreement,  and  then 


conclude  to  the  country  (g). 


point  is  settled  by  the 


Lord  Mansfield, 
Baynham  v.  Matthews. 

Willes,  and  Ashhubst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — There  is  a  distinction  which  runs 
through  all  the  cases.  It  is  this :  When  die  whole  of  the 
matter  of  the  plea  is  denied  in  the  replication,  it  must  con- 
clude to  the  country;  but  when  a  particular  fact  alledged 
hi  the  plea  is  selected  and  denied,  then  the  replication  most 

conclude 


(a)  C.  B.  E.  42  El.  Cro.  EL  754. 

(b)  B.  R.  M.  22  Car.  2.  1  Mod. 
72. 

(c)  B.  R.  T.  4  Geo.  2.  2  Sir.  87L 


(d)  H.  19  Geo.  3.  supra,  9*. 

(e)  B.R.  E.  30G«o.2i  lBurr.  317- 

(f)  iJBimt.320. 
Cg)  I  Burr.  321. 
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Conclude  with  an  averment.    Let  us  examine  this  replication 

by  that  rule.    This  plea  consists  of  two  distinct  allegations: 

1.  That  there  was  a  corrupt  agreement :  2.  That  the  bill  was 

given  in  consideration  of  that  corrupt  agreement.    The  re* 

plication  denies  only  one  of  those  facts,  viz.  That  there  was 

such  a  corrupt  agreement.     Therefore,  according  to  the  rule, 

the  conclusion  here  was  proper.     If  the  point  were,  new, 

much  might   be  said  on  the  other  side,  but  the  principle 

is  settled  and  the  case  of  Baynkam  v.  Matt  hens  is  directly 

in  point,  and  has  been  confirmed  by  many  subsequent  deci-     [  431  ] 

sions;  particularly  by  Clark  v.  Glass(i),  cited  in  Robinson  v. 

Raley,  and  Sandfordv.  Rogers,  in  the  Common  Pleat  (k\ 

In  the  case  of  Boyce  v.  Whitaker,  the  whole  plea  was  denied, 

viz.  that  the  bond  was  given  for  ease  and  favour. 

Judgment  for  the  plaintiffs  [f  100]. 


(i)  B.  R.  T.  28  Sp  29  Geo.  2.  1 
Burr.  319  V*]- 

fk)  H.  33  Geo.  2.  2  Wilt.  1 13. 

[t  10OJ  Vide,  as  to  the  point  in  this 
case,  Mulliner  v.  IVilkes,  B.  R.  E.  23 


Geo.  3.  Bush  v.  Leake,  B.  R.  T.  23 
Geo.  3.  &  Slater  v.  Came,  B.  R.  H. 
24  Geo.  3.  <S>  Hedges  v.  San  don,  B. 
R.  E.  28  Geo.  3.  2  Term  Rep.  439. 


Hodges  against  Middleton  and  Another. 

rrHlS  was  a  case  sent  by  the  Court  of  Chancery  for  the 
•*    opinion  of  this  court,  which  stated : 

That  Frances  Bladen,  widow,  devised  as  follows: — "  I 
give  to  my  kinswoman  Mrs.  Anne  Middleton,  my  house  and 
lands  at  A  r thorough  Hatch,  and  all  my  real  estate,  in  the 
parish  of  Barking,  during  her  life,  and  at  her  death,  to  her 
children,  upon  condition  that  she  or  they  constantly  pay  £30 
a  year  for  a  clergyman  to  officiate  in  my  chapel,  fyc.  and  on 
failure  of  these  conditions  here  mentioned,  then  1  give  the 
said  house  and  lands  to  my  own  next  heirs,  to  be  enjoyed  on 
the  same  conditions ;  and,  in  case  of  failure  of  children  of 
my  said  kipswoman  Mrs.  Anne  Middleton,  then  1  give  the 
house  and  lauds  aforesaid  to  her  brother  Mr.  George  Hodges, 
lad  his  children,  on  the  same  conditions;  and,  in  case  of 

failure, 


Tuesday,  6th 
June. 

A  drvfre  of  all 
the  legator's 
real  eitate  in  A. 
to  ft  during  life, 
and  at  ft'*  death 
to  the  children 
of  B.  with  re- 
mainder over, 
givn  either  an 
e|tabe-tail  toB. 
or  an  estate  for 
life  to H.  remain- 
der  in  tail  to  the 
children  of  B* 


mi 


f]  Secanotcof  this  case  in  Serjeant 
Vliams  note  to  Bagman  v.  Gerrard, 
1  Sound,  p.  103.  a.  where  some  ex- 
ceptions are  stated  to  the  general  rule 


as  here  laid  down  by  Bullek,  J. 
with  respect  to  the  conclusion  of  re- 
plications. 


C3 


1780. 

Hodges 
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failure  of  his  children,  then  I  give  the  said  house  and  lands  to 
the  sisters  or  sister  of  the  said  Anne  Middleton  and  Geom 
Hodges,  to  be  equally  divided  between  them,  or  their  chil- 
dren that  are  living  at  that  time." — That  the  testatrix  died, 
leaving,  the  said  George  Hodges  her  heir  at  law;  that  Anne 
Middleton  entered  upon  the  premise^  and  enjoyed  diem  till 
her  death;  that  she  had  issue  living  at  the  death  of  the  testa* 
tjix  seven  children,  two,  by  a  former  husband,  the  rest  by  her 
.    then  husband  John  Lambert  Middleton ;  that,  in  1749,  John 
Lambert  Middleton,  and  Anne  his  wife,  suffered  a  recovery, 
to  the  use  of  themselves  for  life,  and  to  die  children  of  Anne 
Middleton,  in  such  manner  as  they  jointly,  or  the  survivor  of 
diem,  should  appoint,  and,  in  default  of  such  appointment, 
to  the  children  of  Anne  Middleton,  by  John  Lambert  Mid* 
I  432  ]      dleton,  except  the  eldest,  and  the  heirs  of  the  several  bodies 
of  the  said  children,  share  and  share  alike;  that,  in  1761, 
Anne  Middleton  died,  and,  in  1768,  her  husband,  then  Sir 
John  Lambert  Middleton,    died,  without  having  made  any 
appointment ;  that  Anne  Middleton  had  issue  living  at  her 
death  six  children,  (one  of  them  by  her  first  husband,)  who 
entered  on  the  premises  on  the  death  of  Sir  John  Lambert 
Middleton,  one  of  them  being  the  eldest  son  excepted  in  the 
declaration  of  the  uses  of  the  recovery;  that,  in  1770,  the  six 
children  suffered  a  recovery,  to  the  use -of  themselves  in  fee, 
and  that  three  of  them  were  since  dead;  that  the  bill  was 
brought  by  Joseph  Hodges,  son  and  heir  at  law  of  George 
Hodges,  to  have  his  right  to  the  freehold  and  inheritance  of 
the  said  premises,  subject  to  the  life  estates  of  the  surviving 
children,  declared,  and  for  an  injunction  against  waste. 

Upon  the  above  devise,  and  facts,  the  order  of  the  Lord 
Chancellor  (a)  directed,  that  the  question  should  be,  "  What 
"  estate  Anne  Middleton  took,  and  whether  the  children  of 
"  the  said  Anne  Middleton  took  any,  and  what  estate  in  the 
fi  premises  in  question,  under  the  will  of  Frances  Bladen,  the 
"  testatrix  in  the  pleadings  of  the  said  cause  named  r" 
v  Hill,  Serjeant,  for  the  plaintiff,  contended,  that  Anne 
Middleton  only  took  an  estate  for  life,  and  that  her  children 
(being  fit  esse  at  the  death  of  the  testatrix,  which  happened 
only  a  year  after  the  date  of  the  will,  and,  therefore,  probably 
in  esse  also  at  the  date  of  the  will,)  took  an  estate  for  life  by 
purchase  in  joint-tenancy.  The  words,  "  all  my  real  estafe 
*<  in*  the  parish  of  Barking,"  were  descriptive  only  of  Ike 
local  situation,  not  of  the  quantity  of  interest  meant  to  be  de- 
vised. It  is  laid  down  by  Lord  Coke,  in  bis  Commentary 
upon  Littleton,  that  if  JB.  have  divers  sons  and  daughters, 
and  A.  give  lands  to  B.  and  liberitfuis,  the  father  and  all  the 
children  take  jointly  (b).  So  in  Cook  vf  Cook  (c),  it  is  otf» 
'  "That 


(a)  Dated  11th  February,  IJW. 
0)  Co,  JAM.  ?.  o, 


(cj  Cane.  JB.  1706.    $  ?W?.5*5. 
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"  That  if  there  h  a  devise  to  J.  S.  and  his  children,  if  he 
44  hath  children,  they  take  with  their  father;  but  if  he  hath 
"  no  child,  it  is  an  estate-tail."  And  in  Wild's  Case  (d),  this 
distinction  is  made,  and  it  was  there  solemnly  determined,  after 
argument  before  all  the  judges,  that  land  being  devised  to  A. 
and  his  wife,  and  after  then:  decease  to  their  children,  they 
then  having  issue  a  son  and  a  daughter,  A.  and  his  wife  had 
but  an  estate  for  life,  with  remainder  to  their  children 
for  life.  ,  Goodwin,  v.  Goodwin  (e),  in  another  case  to  the 
same  purpose. 

fVflson,  for  the  defendants,*— 1.  If  Anne  Middle  ton  took  m 
estate-tail  under  the  devise  to  her  and  her  children ;  or,  2.  I£ 
the  children  took  a  remainder  in  fee  as  purchasers,  the  plaintiff 
must  fail  in  his  claim.  1 .  It  is  admitted,  that  there  are  cases 
where  the  word  "  children"  in  a  will,  is  a  word  of  limitation, 
and  creates  an  estate-tail  (a) ;  and  Lord*  Hale,  in  delivering 
his  opinion  in  King  v.  Melting  (b)\<&\  seems  to  think  it  may 
be  nomen  collectivism,  although  there  tie  children  then  in  esse. 
There  is  a  case  in  1  Anders.  43.  (if.  6.  Eliz.)  where  the  de- 
vise was  to  A.  for  die  term  of  his  life,  and,  after  his 
decease,  to  the  men  children  of  his  body ;  and  it  was  held, 
that^.  took  an  estate-tail.  This  seems  to  be  die  same 
case  which  is  cited  both  in  Moore's  and  Lord  Coke's  re- 
port of  Wild's  Case,  from  Bend/oe's  Reports,  4  Eliz.  Moore's 
state  of  it  is  nearly  die  same  with  Anderson's.  Lord  Coke 
does  not  mention  that  the  words  "for  life'9  were  used,  which 
certainly  make  die  decision  stronger ;  and  he  must  be  incor- 
rect in  saying,  that  it  was  determined  to  be  an  estate-tail, 
because  it  did  not  appear  in  the  case,  that  there  were  issue*' 
male  at  the  time  of  the  devise ;  neither  of  the  two  other  re- 
porters mention  that  circumstance ;  and,  if  die  determination 
had  proceeded  upon  such  a  distinction,  the  fact  would  cer- 
tainly have  been  enquired  into,  and  ascertained.,  The  words 
"  in  case  of  failure  of  children,"  in  the  present  will,  show, , 
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fij  B.  R.  H.  41  Eliz.  6  Co.  16.  b. 
S.  C.  Moore  397-  under  the  name  of 
Richardson  v.  Yard  ley.  Popkam  and 
Gawdy  thought  it  an  estate-tail. 
Moore,  loc.  cit. 

(e)  Cane.  3  July,  1746.  3  Atk. 
370.  But  the  point  of  construction 
was  not  determined  in  that  case. 

(a)  Vide  H.  20  G.  3.  Daw  v. 
Stevens,  supra,  p.  321. 

(b)  B.  R.  M.  24  Car.  2.  1  Ventr. 
225.  231. 

[47*3   "  It  >  a  great  misfortune 

C 


there  is  no  report  of  that  caw  (King 
v.  Melting  J,  by  Lard  Male  himself,  or 
of  his  own  argument,  for  though  the 
cases  there  cited  are  often  mentioned 
by  judges,  yet  there  is  no  certainty  of 
the  correctness  of  the  report/'  Diet. 
per  Hardw.  Letheullier  v.  Tracey, 
Cane.  1754.  Antbl  220.  223.  and  in 
S.  C.  3  Atk.  796.  his  Lordship  says, 
"  This  case  of  King  v.MelUng,  is  very 
imperfect  in  Ventris,  especially  as  to 
the  cases  said  to  have  been  cited  by 
Hale. 
4 
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1780.       that  the  testatrix  had  "issue  in  general"  in  contemplation, 

i^-v-^f       which  might  or  might  not  fail ;  for  these  words  would  have 

Hodges      been  absurd,  if  she  had  meant  only  persons  then  existing,  or  de- 

against       scendants  in  the  first  degree,  because  they  must  foil.    In  a  late 

Middle-     case  of  Cookson,  Lessee  of  Rous  v.  lious(c),  your  Lordship, 

ton.        in  delivering  the  opinion  of  the  court,  said,  that,  from  the  words 

.    "  in  case"  being  used,  the  court  must  hold,  that  the  testator 

had  some  contingency  in  contemplation.     From  the  conditions 

imposed  by  the  devise,  it  must  be  inferred,  that  die  word 

"  children"  was  meant  as  expressive  of  the  interest  devised 

to  Anne  Middleton ;  for  if  it  had  been  the  intention  of  the 

I  *34  J  ,    testatrix  to  give  estates  by  purchase  to  her  children,  it  is  hardly 

possible  that  she  should  have  made  the  non-performance  of 

the  conditions  by  the  motlier,  operate  without  any  fault  of 

theirs,  as  a  forfeiture  of  their  interest. 

2.  If  Jane  Middleton  took  only  for  life,  I  contend,  that 
the  children  took  an  estate  in  fee.  It  cannot  be  denied,  that 
"  all  my  real  estate"  are  words  which  in  general  in  a  will 
would  carry  the  fee-simple.  But  it  is  said,  1.  That  the  addi- 
tional expression  of  "  in  the  parish  of  Barking"  makes  the 
preceding  words  operate  as  descriptive  of  the  local  situation, 
and  not  of  the  quantity  of  interest  meant  to  be  devised.  In 
answer  to  this,  it  is  to  be  observed,  that,  in  none  of  the  cases 
where  the  word  u  in"  has  been  used,  has  "  all  my  estate, 
been  held  to  be  only  descriptive  of  situation,  although,  where 
"at"  has  been  the  word,  that  construction  has  sometimes 
been  adopted.  Indeed  in  the  case  of  Ibbetson  v .  Becktcith  (fl) 
Lord  Talbot  denied  this  distinction,  and  decided,  that,  al- 
though the  words  there  were  u  all  my  estate  at  N."  a  fee- 
simple  passed;  and  Wilson  v.  Robinson,  there  cited,  is  to  the 
same  purpose  (6>  2.  It  is  said,  that,  if  the  words  here  used 
are  descriptive  of  the  place,  not  of  the  interest,  vcith  regard 
to  the  Jirst  limitation,  which  must  be  admitted  on  the  present 
supposition,  viz.  that  Anne  Middleton  only  took  an  estate  for 
life,  they  must  operate  in  the  same  manner  with  regard  to  the 
subsequent  limitation  to  the  children.  To  this  objection,  the 
case  just  cited,  of  Ibbetson  v.  Beckwith,  furnishes  a  complete 
answer;  for,  there,  the  devise  was  of  "  all  my  estate  at  JV.  to 
u  my  mother  for  her  natural  life,  and  to  my  nephew  Thomai, 
"  after  her  death,"  and  it  was  held,  that  the  mother  took  an 
estate  for  life,  and  Thomas  a  remainder  in  fee. 

Hill,  Serjeant,  in  reply,  said,  he  admitted  that  the  words 
"  in  case"  shewed  that  some  contingency  was  in  contempla- 
'   lion :  but  it  was  the  contingency  of  there  being  no  issue  alive 
at  the  death  of  Anne  Middleton. 

The 


(c)  B.R.M.  17  Geo.  3. 

(*)   Cane.  M.   1735.    Ca.  Temp. 


Talb.  157. 
(b)  B.  JR.  M.  25  Car.  2. 2  LnW* 
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.  Tbeco|irt  did  not  deliver  airy  opinion  on  this  case  from  the 
bench. 

He  certificate  was  in  the  following  words : 

"  We  are  inclined  to  think,  that,  under  the  will  of  Frances 
"  Bladen,  the  testatrix,  Anne  Middleton,  took  an  estate- 
"  tail  [f];  but,  if  she  took  an  estate  for  life  only,  we  are  of 
"  opinion,  that  her  children  would  take  an  estate-tail ;  and, 
"  in  cidier  case,  the  limitation  to  George  Hodges,  the  heir  at 
"  law,  was  barred  by  recovery,  and  the  plaintiff  has  no  title. 

Mansfield, 

E.  Willes, 

14th  June,  1780.  W.  H.  Ashhurst, 

F.  BULLEB." 
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|N  the  night  between  Tuesday  the  6th,  and  Wednesday  the 
*  7th  of  June,  Lord  Mansfield's  house  in  Bloomsbury- 
sjuare,  was  attacked  by  a  party  of  the  rioters,  who,  on  the 
Friday  and  Tuesday,  to  the  amount  of  many  thousands,  had 
surrounded  the  avenues  to  the  two  Houses  of  Parliament, 
under  pretence  of  attending  Lord  George  Gordon,  when  he 
presented  the  petition  from  the  Protestant  Association  [I]. 

On 

[  1  ]  Lord  Mansfield  acttfd  at  tbat    in  the  absence  of  the  Lord  Chancellor, 
time  as  Speaker  of  the  House  of  Lords,     who  was  ill . 


[r]  It  was  obviously  not  necessary 
to  the  decision  of  the  court,  that  they 
should  determine  that  Anne  Middleton 
took  an  estate-tail ;  and  there  seems 
considerable  reason  for  questioning 
tbat  construction.  For,  if  the  chil- 
dren were  in  esse  at  the  date  of  the 
will,  (sec  the  beginning  of  Serjeant 
Hilts  argument)  JFyWe's  case  is  ex- 
pressly in  point,  to  shew  that  the  mo- 
ther would  take  for  life  only.  The 
present  case,  on  this  construction,  is 
observed  by  Lord  Alvahlby,  C.  /. 
in  the  case  of  Seale  v.  Barter,  2  B.  S? 
P.  485.  to  be  a  strong  case ;  and  the 
variance  between  such  a  decision  and 
the  authority  of  WyUc'%  case  is  men* 


tioned  by  the  reporters,  and  confirmed 
by  reference  to  Ginger  v.  White,  Willes 
353.:  where  the  chief  justice  states, 
44  If  a  devise  be  to  A.,  and  after  ,his 
"  decease,  to  his  children.  A.  has  only 
"  an  estate  for  life;  because  then 
"  the  words  plainly  shew  that  the 
"  children  were  intended  to  take  by 
"  way  of  remainder."  And  this  po- 
sition seems  to  have  been  laid  down 
generally,  whether  such  devisee  have 
children  or  not;  as,  indeed,  it  was 
necessary  for  the  purpose  of  that  de- 
cision, since  it  appears  that  the  devi- 
see, in  that  case,  who  was  held  only  to 
take  for  life,  never  had  any  issue. 


Hodges 
against 
Middle, 
sok. 


4M  CASES  IN  TRINITY  TERM 

1780.  ^°  *P  Itoiday  evening  the  prison  of  Newgate  had  been 
thrown  open,  all  the  combustible  part  reduced  to  ashes,  and 
the  felons  let  loose  upon  the  public.  It  was  after  this  attempt 
to  destroy  the  means  of  securing  the  victims  of  criminal  jus- 
tice, that  the  rioters  assaulted  the  residence  of  die  chief  ma* 
gistrate  of  the  first  criminal  court  in  the  kingdom;  nor  were 
they  dispersed  till  they  had  burnt  all  the  furniture,  pictures, 
books,  manuscripts,  deeds,  and,  in  short,  every  thing  which 
0  fire    could  consume  in  Ins   Lordship's  house  p];    so  that 

nothing  remained  but  the  walls;  which  were  seen  tne  next 
morning  almost  red  hot,  from  the  violence  of  the  flames, 
presenting  a  melancholy  and  awful  ruin  to  the  eyes  of  the 
passengers. 

[  436  ]  On  Wednesday,  die  devastation  became  almost  general 
throughout  London.  The  houses  of  many  of  the  most  re- 
spectable individuals  bad  been  previously  attacked:  That 
evening,  the  Fleet  and  Kings  Bench  prisons  were  set  on  fire; 
the  Bank  of  England,  the  Cms  of  Court,  almost  all  the  public 
buildings,  were  threatened  with  destruction:  and  an  universal 
conflagration  must  have  taken  place  if  the  King  had  not  issued 

apro- 


[2]  The  amount  of  that  part  of 
Lord  Mansfield's  loss  which  might 
have  been  estimated,  and  was  capable 
of  a  compensation  in  money,  is  known 
to  have  been  very  great.  This  he  had 
a  right  to  recover  against  the  Hun- 
dred (a).  Many  others  have  taken 
that  course  (b)  ;  but  his  Lordship  has 
thought  it  more  consistent  with  the 
dignity  of  his  character,  not  to  resort 
to  the  indemnification  provided  by  the 
legislature.  His  sentiments  on  the 
subject  of  a  reparation  from  the  state 
were  communicated  to  the  Board  of 
Works,  in  a  letter  (c)  written  hi  con- 
sequence of  an  application  which  they 
had  made  to  him,  (as  one  of  the  prin- 
cipal sufferers,)  pursuant  to  directions 
from  the  Treasury  (d)»  founded  on  a 
vote  of  the  House  of  Commons  (e), 
requesting  him  to  state  the  nature  and 
amount  of  his  loss.  In  that  letter, 
after  some  introductory  expressions  of 
civility  to  the  Surveyor  General,  to 


whom  it  was  addressed,  his  Lordship 
says,  "  Besides  what  is  irreparable, 
"  my  pecuniary  loss  is  great  I  ap- 
"  prehended  no  danger,  and  them* 
"  fore  took  no  precaution.  But  how 
"  great  soever  that*  loss  may  be,  I 
"  think  it  does  not  become  me  to 
**  claim  or  expect  reparation  from  the 
"  State.  I  have  mode  up  my  mind  to 
"  my  misfortune  as  I  ought :  with  this 
"  consolation,  that  it  came  from  those 
"  whose  object  manifestly  was  gene- 
"  ral  confusion  and  destruction  at 
"  home,  in  addition  to  a  dangerous 
"  and  complicated  war  abroad.  If  I 
41  should  lay  before  yon  any  account 
"  or  computation  of  the  pecuniary 
44  damage  I  have  sustained,  it  might 
"•*  seem  a  claim  or  expectation  of 
"  being  indemnified.  Therefore  you 
4  will  have  no  further  trouble  upon 
*  this  sub:ect  from,  SfC. 

w  Mansjield.* 


(a)  Under  1  Geo.  1.  st.  2.  c.  5.  §  6. 

(b)  Vide  infra  p.  699. 

(c)  Dated  Kenwood,  12  August^ 


1780. 

(d)  Dated  18 /Wy,  1780. 
(t)  6  July,  17*0. 


1780. 
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a  proclamation  for  the  speedy  and  effectual  interposition 
of  the  military  power.  Till  then,  the  soldiery  had  scarcely 
dared  to  act  offensively  [3] ;  the  ordinary  magistrates  were, 
for  the  most  part,  deterred,  or  prevented  by  various  causes, 
from  giving  their  sanction  .to  the  employment  of  the  troops ; 
and,  in  many  places,  the  men  under  arms,  with  their  officers 
at  their  head,  though  drawn  up  in  military  order,  did  nothing 
more  than  preserve  a  space  between  the  incendiaries  and  the 
crowd  of  spectators,  so  as  to  have  the  effect  of  enabling  the 
former  to  demolish  die  houses  and  property  of  their  fellow  sub* 
jecte  without  interruption  [4}. 

The  courts  of  justice  continued,  on  the  Wednesday,  to  sit, 
in  order  to  do  the  business  of  course;  but  almost  eveiy  wher* 
else,  except  in  Westminster  Hall,  the  rioters  seemed,  mat  day, 
to  have  obtained  a  complete  mastery,  and  a  real  anarchy  per- 
vaded all  parts  of  the  metropolis.  The  execution  done  by  the 
troops  on  the  night  between  the  Wednesday  and  Thursday, 
though  very  few  lives  were  sacrificed,  produced  a  happy  revo- 
lution. The  numerous  bands  of  rioters  had  entirely  vanished 
on  the  Thursday  afternoon;  scarce  a  single  badge  of  the 
Protestant  Association,  (which  was  a  blue  cockade,  and  [  437  J 
which  all  the  rioters  wore,)  was  to  be  seen ;  and  the  total 
suppression  of  this  insurrection,  in  its  circumstances  without 
example  in  the  history  of  Europe,  was  as  sudden  as  its  rise. 
The  encampment  of  large  bodies  of  the  army  and  militia  in 
and  near  London  for  several  months,  prevented  the  renewal 
of  the  commotions  there;  and,  although  a  scene  of  the  same 
sort  took  place  a  few  days  afterwards  at  Bath,  and  was  com- 
menced, or  expected,  in  other  parts  of  England,  similar  pre- 
j&ations  entirely  extinguished,  not  only  all  danger,  but  all  ap- 
prehension, in  the  space  of  a  few  weeks. 

On  Thursday,  the  8th,  and  Friday,  the  9th  of  June,  the 
Courts  only  sat  to  hear  motions. 


[3]  A  proper  precaution  used  in  or- 
dinary cases  to  prevent  a  rash  interpo- 
sition, had  been  mistaken  for  a  rule  of 
law,  viz.  that  no  man  ought  to  resist 
force  by  force,  without  the  express  di- 
rection of  a  civil  magistrate. 

[4]  The  mischief  the  rioters  did, 
sras  from  a  persuasion,  confirmed  by 


example,  that  the  troops  did  not  dam 
to  act.  BrackUy  Kmnet,  the  Lord 
Mayor  of  London,  was  prosecuted  by 
information,  and,  upon  a  full  trial, 
convicted  oi  a  breach  of  duty,  be- 
cause  he  had  not  ordered  die  troops  to 
quell  the  rioters  by  force. 
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sitordty,  ioth    Holmes,  Lessee  of  Brown,  against  Browx. 

June.  ° 

The  fitmnds  for  T^HIS  waff  an  application  for  a  trial  at  bar.  Kenyon,  some 
5te««riN»t  .  time  before,  had  obtained  a  rule  to  shew  cause,  and  Par- 
value,  probable  tridge  this  day  shewed  for  cause,  (upon  affidavits,  j  that  the 
UbfehHiffic«iu«"  ^CS8or  °f  ^e  plaintiff  was  in  such  indigent  circumstances,  as 
in  the  trial.  '  not  to  be  able  to  bear  the  expence,  and  that  one  of  his  wit* 
— T"6  «*»*  uesses  was  a  woman  of  above  80  years  of  age,  who  might  die 
^applying  un!,~  before  a  trial  at  bar  could  be  had.  The  value  of  the  pre* 
d«  the t*rm» of  mises  was  stated  to  be  about  <£2000  a  year;  and  theques- 
p^/cwu^nd  ^on>  whether  a  codicil  to  a  will  by  which  they  were  devised 
payiog  for  costs,  was  duly  executed.  Partridge  cited  Lord  Sandwich's  Ca$e 
in  Salkeld(a). 

Kenyon,  in  support  of  the  rule,  said,  that  the  grounds  on 
which  a  trial  at  bar  ought  to  be  granted,  were,  the  great 
value  of  the  subject-matter  of  the  litigation,  the  probable 
length  of  die  enquiry,  and  the  likelihood  that  difficulties 
might  arise  in  the  course  of  the  trial  [1].  He  then  endea- 
voured to  shew,  that  these  reasons  co-operated  in  this  case. 
Lord  Mansfield  absent 

The  court  were  of  opinion,  that  this  was  a  case  where  it 
was  fit,  that  a  trial  at  bar  should  be  granted;  but  said,  that, 
{  438  ]  as  it  was  a  favour  asked  by  die  defendant,  they  would  lay 
him  under  the  terms,  that,  if  he  succeeded,' he  should  onlj 
have  nisi  prius  costs;  but  that,  if  the  lessor  of  the  plaintiff 
were  to  succeed,  he  should  have  bar  costs  ;  and  that  the  old 
witness  should  be  examined  upon  interrogatories,  and  her  de- 
positions read,  if  she  should  die  before  the  trial.  It  was  also, 
(by  consent,)  made  part  of  the  rule,  that  the  cause  should  be 
tried  by  a  Middlesex  jury,  instead  of  one  from  Norfolk, 
where  the  premises  were  situated* 

The  rule  made  absolute. 

(a J  B.R.T.    11   WiU.  3  A?  T.  4,  u  articulis,  qua  magna  indigent  exanti- 

Ann.  2  Salk.  648.  "  at'tone,  c  apian  hi  r  coram  Justiciary's 

[1]   The  words  of  the  statute  of  "  Band:'     <&-  Vide  Rex  v.  Amerj, 

Westminster  2.  (13  Edw.  I.e.  30.)  are;  T.  26  Geo.  3, 1  Term  Rep.  363. 
"  Scdinqvisitioncs  de grostis  4*  pluribus 
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Mason  against  Skurray.  ioISw. 

A  CTION  on  a  policy  of  insurance ;  verdict  for  the  do-  Where  a  new 
**  fendant ;  new  trial  granted ;  and  a  second  verdict  for  the  J^^  ^j 
defendant.    The  rule  for  a  new  trial  had  not  been  drawn  up  nothing'™  »\d 
u  upon  payment  of  costs,  nor  had  the  costs  been  reserved/9  jj^^^j 
On  Saturday,  the  27th  of  May,  Cawper  obtained  a  rule  to  .of  the  fat,  ai- 
diew  cause  why  the  defendant  should  not  be  allowed  the  costs  JJjStJcwid™* 
of  the  first  trial.  on  the  te~ 

Dunning  now  shewed  cause.  *V*f  *■• he 

Lord  Mansfield  absent.  the  coiti  or  u» 

The  court  said,  as  nothing  had  been  said  about  the  costs  of  first* 
the  first  trial  in  the  rule,  and  they  had  not  been  reserved  to 
abide  the  event  of  the  second  verdict,  die  defendant  was  not 
entided  to  receive  them. 

The  rule  discharged  [f  101]. 

[t  101]    S.  P.  tchulbred  v.  Nutt,    key  v.  Smith,  B.  R.  M.  30  Geo.  3.    3 
&  R.  M.  23  Geo.  3»    <&>  And  Han-    Term  Rep.  507  [*]. 


Thellusson  against  Staples.  uKj^i 


13th  June. 


i 


N  this  cause  (a),  two  of  die  plaintiff's  witnesses  were  fo-  in  taxing  «»tf, 
feigners  (b)f  being  the  captain  and  first  lieutenant  of  a  [^^"'jjjjjf111 
j>,  which  was  a  French  merchantman.    They  had  been  witneJ*0 
brought  over  to  give  evidence  in  the  case  of  Thellusson  v.  ™jy  ^*rV*f: 
Fergusson  (c),   had  returned  to  France,  and  were  again  the  ro^»^10* 
brought  over  for  the  trial  of  this  cause.     Upon  the  taxation  cannot  be  ai- 
of  die  plaintiff's  costs,  the  master  allowed  the  expences  of  ovr  43q  i 

(a)  Supra,  p.  366.  Note  [9].  v.  Fergusson,  or  Thellusson  v.  Staples. 

(b)  But  only  one  of  them  was  ex-  -  Supra,  p.  36 1.  366.  Note  [9]. 
emitted,  either  on  the  trial  of  Thellusson        (c)  Supra,  p.  36l. 


[f]  The  same  rule  of  practice  has  the  same  way.     But  if  the  two  ver* 

been  confirmed  also  in  Smith  v.  Haile,  diets  are  different  ways,  the  party  suc- 

6  T.  R.  71,  and  Bird  v.  J pp  let  on,   1  ceeding  has  only  the  costs  of  the  se- 

East,  111,   though  different  from  that  cond,  whether  costs  are  given  by  the 

established  in  C.  B.  where  the  party  terms  of  the  rule  in  K.B.   (Austen  v. 

who  succeeds  at  the  second  trial  has  Gibbs,  S  T.  R.  619.),  or  by  the  gene- 

the  costs  of  both ;  if  both  verdicts  are  ral  practice  in  C.  B. 
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1 780.      th*  two  witnesses  in  the  journey  and  voyage  going  and  com- 
j-^v—j      ing,  and  during  their  stay  in  England;  but  the  insured,  for 
Thellussok  whom  the  plaintiff  Tkettuston  was  only  an  agent,  and  who 
against       was  a  merchant  in  France,  stated  to  die  court,  in  an  affidavit, 
Staples,     that  the  two  witnesses,  when  they  were  last  in  France,  bad 
been  appointed  supercargoes  to  two  French  Esuf- Jnduz  ships, 
and  mat  they  had  lost  their  voyage  by  their  attendance  on  this         j 
last  trial;  that  before  they  left  France,  they  made  a  protest 
against  him,  on  account  of  any  damages  or  loss  they  might 
sustain  by  coming  to  England;  and  that  he  believed  that,  on 
his  return  to  France,  he  snoald  be  obliged  to  indemnify  them. 
That  as  supercargoes  they  would  have  been  entitled  to  five         J 
pounds  sterling  per  cent,  on  the  produce  of  the  outward  and 
homeward-bound  voyages;  besides  provisions,  and  other  ad- 
vantages.   The  master  having  refused  to  make  any  allowance        | 
on  the  above  acconnt,  Douglas  now  moved  for  a  rule  to  shew 
cause  why  he  should  not  review  his  taxation,  and  make  an  sir 
lowance  adequate  to  what,  by  computation,  the  insured  would, 
according  to  ms  affidavit,  be  liable  to  pay. 
Lord  Mansfield  absent. 

The  court  refused  the  rule,  and  said,  they  could  not  al- 
low for  coutingeat  damages;  that  it  would  be  a  dangerous 
precedent;  and  that  the  master  had  certified,  that  such  ap- 
plications had  frequendy  been  made,  and  always  without 
success. 


wftZZ*       r^ie  KlNG  egdmt  d»  Inhabitants  of  Han- 
wood. 

JSTt^fc  JOSEPH  BROWN,  his  wife  and  child/were  remote* 
it,  appesntobe  u    under  an  order  of  two  justices,  from  the  township  of 

*£2£«?  Ludt' m  *•  »*«»^of  i«i>  to  *e  towiiskip of  Hmmooi. 
toconiidertbe'    Upon  an  appeal,  the  court  of  quarter-sessions  confirmed  the 

2Tbi^  aTa1*  ordcr>  and  8tated  a  8P€Pl1  <***>  a8  follows : 
yew,  via  m*u  "  It  appeared  in  evidence,  that  Joseph  Brown,  the  husband, 
Satt  foMte"*"  ^^^  W74,  being  then  a  single  man,  and  an  inhabit- 
parposc  of  m  "  ant  as  a  servant  in  husbandry,  at  tbumood,  wasting  again 
■ettkmeut  [F>  *<  to  hire  himself  as  a  servant  in  husbandry,  offered  himself 
"  at  the  statute-Mr  at  Honwood  aforesaid,  where  there  is  a 


n 


custom 


[f]  So  in  R.  v.  Stondon  Mosscy,  10  fair  was  held  on  the  Monday  follow- 
East,  $J6,  where  there  was  a  statute-  ing;  it  was  decided,  that  a  hiring 
fair  held  yearly  on  the  day  after  old  from  such  Monday9*  fair  till  old  Mi- 
Michaelmas,  except  when  old  Michael-  chaelmas  following,  would  not  support 
mas  fell  on  a  Saturday,  and  then  the  a  settlement. 
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u  caftan  for  servants  to  hire  at  the  statute  day,  on  the  last       ]  780, 

"  Monday  in  October:  but  not  meeting  with  a  master  there,       s^v^/ 

44  he  weot  to  the  market-town  of  Otley,*  about  eight  miles    The  Kino 

44  distant  from  Hanwood,  where  there  is  a  different  custom,       against 

44  for  servants  to  hire  by  the  year  at  two  different  statutes;    Hawwoo*, 

44  one  held  on  the  Friday  before  old  Martinmas  day,  the    •  [  440  ] 

44  other  os  the  Friday  next  after  old  Martinmas  day;  at 

44  which  latter  statute-fair  they  always  hire  till  the  old  Mar- 

44  tinmas  day  following,  which,  by  the  custom,  is  considered 

*  as  a  hiring  for  a  year.     Old  Martinmas  day,  in  1775,  was 

44  on  a  Tuesday.    On  the  Friday  following,  being  the  second 

"  statute-fair  above  mentioaedj  the  pauper  hired  with  one 

"  Pike,  to  serve  his  mother,  Ann  Frith,  in  Hanwood,  till  old 

44  Martinmas  day  following,  and  did  accordingly  serve  her  in 

44  Hanwood,  till  the  old  Martinmas  day  following." 

/>«*72tMg  shewed  cause,  and  relied  on  the  case  of  Rex  ▼. 
Nonstock  (a),  where  a  hiring  at  a  statute-fair,  held  on  the 
day  next  after  old  Michaelmas  day,  to  serve  till  the  old  Mir 
chadmas  day  following,  such  sort  of  hiring  being  stated  to 
be  according  to  the  custom  and  usage  of  the  country,  was 
held  to  be  sufficient  The  principle  in  that  case,  he  said,  was 
not  new.  It  wa*  settled  by  a  prior  decision,  in  Rex  v.  Afa*- 
stead(b\  where  the  hiring  was  to  serve  for  a  year  from  Whit-, 
tuntidetmd  Whitsuntide;  and  the  court  held  that  to  be  a 
good  hiring,  although  the  space  of  time  was,  in  truth,  less  , 
than  365  days,  die  case  having  stated  that  such  hiring  waa, 
usual  in  that  country,  and  was  always  considered  as  a  hiring 
for  a  year  by  the  contracting  parties.  He  coutended,  that  the 
customary  year  at  Otley  ought  to  govern  this  case  as  the  con- 
tract was  made  at  that  place,  although  the  service  was  per- 
formed at  Hanwood. 

Fearnly  argued  on  the  other  side. — He  cited  the  cases  of 
Pepper-harrow  v.  Trensham  (a),  Coombe  v.  We$twoodhay(b)t 
Rex  v.  Westwell  (c),  South  Cerney  v.  Cou/tsbovrn  (d),  and 
Rex  v.  Newton  (e),  as  having  completely  established,  that  no 
hiring,  which,  on  die  face  of  the  contract  appears  to  be  for  a 
less  time  than  a  year,  is  sufficient  for  gaining  a  settlement. 
In  Rex  v.  tiewstead  that  was  not  die  case.  Whitsuntide 
being  a  moveable  feast,  there  was  not  necessarily  less  than  a 

J  ear  in  the  interval  between  Whitsuntide  and  Whitsuntide.    - 
n  Rex  v.  Navestock,  the  hiring  was  for  a  full  year,  if,  under 

the 

f«>  M.  lSGeo.S.  Burr.SettLCa.        (b)  H.5Geo  1  1  Sir  149 
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1780.      *e  words  "  till  the  Michaelmas  day  following,"  that  day 
v^y^      was  included  [l];  and  Lord  Mansfield  expressly  said,  in 
The  King     that  case,  that  there  must  be  a  hiring  for  a  year. 

against  Lord  Mansfield  absent. 

Hanwood.  Willes,  Justice, — The  only  question  is;  Whether  a  hiring 
for  three  days  less  than  a  year,  can  be  construed  a  hiring  within 
the  meaning  of  the  statute?  The  cases  cited  by  Mr.  Fearnly 
all  shew  the  contrary.  In  the  case  of  Rex  v.  Newstead,  the 
duration  was  uncertain,  and  the  hiring  was  supported  by  the 
custom  of  the  country.  In  Rex  v.  Navestock,  as  there  is  no 
fraction  of  a  day,  and  the  word  "  tilt"  might  be  construed 
to  include  the  Michaelmas  day,  the  hiring  was  considered 
as  for  a  complete  year;  and  the  court  there  recognized  die 
general  doctrine  contended  for  by  Mr.  Fearn/y.  The  custom 
here,  (if  it  could  be  of  any  weight  to  controul  an  act  of  par- 
liament,) is  stated  to  be  custom  of  Qtley,  and  the  contract 
was  performed  in  another  place.  I  think  the  orders  must  be 
quashed. 

Ashhurst,  Justice,  of  the  same  opinion. 
Buller,  Justice, — There  is  no  case  where  the  time  ap- 
peared manifestly  to  have  been  less  than  a  year,  in  which  the 
court  has  held  that  a  setdement  was  gained ;  and  it  would  be 
dangerous  to  make  a  new  precedent  of  tliat  sort- 

Both  the  orders  quashed. 

[I]  In  that  case  the  court  laid  some  1771,  till  old  Michaelmas  day  1772> 

stress  on  the  custom  of  the  country,  was   held  to   be  a  sufficient   hiring) 

Burr,  Scttl.  Ca.  p.  722.);  but,  in  a  late  though  there  was  nothing  stated  of  any 

case  of  Rex  v.  Sydtrstone,  (£.  17.  Geo,  custom  or  usage  [f  102]. 
3.)  a  hiring  on  the  11th  of  October 


[t  102]  S.  P.  Rex  v.  Swalclifc,  H.     27  Geo.  3.  1  Term  Rej>.  490. 
23  Geo.  3.      O  Rex  v.  Skip  lam,  M. 


mjai£e.  The  Kino  against  Smith  and  Others. 

The  right  to  the^  rpHIS  was  an  indictment  against  the  defendants,  for  ob- 
Jfc  river,  Tnot]  •*•  structing  the  mayor  and  commonalty  of  the  city  of 
*?  F!JMmfie m  L°ndon>  m  making  a  horse-towing  path  on  the  soil  of  the 
ownenoTthead-  "ver  Thames,  under  powers  vested  in  them  by  the  statutes 

tfrinfrfd,*"~  of  14  Geo'  Sm  Cm  91,  and  l7  Geo*  3#  Cm  l8'  "«■/&*  c0"Bl 
comUoaKto  recited  the  act,  and  charred,  that  a  horse-towing  path  was 

oUtruct  thee'xe-  begun  to  be  made  from  WatetAane  at  Richmond  bridge  and 
JSlSJdhySir*  certain  wooden  piles  fixed,  by  order  of  the  common  council,  on 

tutc,  anjUnin-  the 

dictment  for  such 

tffeoce  need  not,  tad  ought  not,  to  conclude  "  cjntra  formam  statutu" 
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the  soil  and  bed  of  the  river,  between  high-water  mark  anfl      1780. 
low-water  mark,  and  that  the  defendants,  intending  to  obstruct      v— v* j 
(be  mayor,  %c.  cut  down  one  of  the  said  piles,  $c.    The    The  Kins 
second  count  laid  the  piles  to  have  been  driven  upon  the  soil       against 
and  bed  of  the  river,  being  the  King's  ancient  common  high-      Smith. 
way  for  all  the  liege  subjects  to  navigate.    The  third  count 
laid  the  towing  path  to  have  been  between  the  city  of  London 
and  the  city-stone  at  Staines  bridge,  between  high-water  mark 
and  low-water  mark*    The  fourth  count  stated,  that  a  towing 
path  was  begun,  Sfc.  by  the  committee,  (naming  them,)  appointed 
by  the  common  council  to  execute  the  act,  on  die  soil,  !fc. 
being  the  King's  ancient  and  common  high-way,  between  high- 
water  mark  and  low-water  mark,  fyc.    The  fifth  count  set 
forth,  that  a  towing  path  had  been  begun  by  order  of  the 
common  council,  $c.  (but  without  mentioning  the  act  of  par- 
liament).    The  sixth  and  last  count  resembled  the  jifth,  only 
stating,  that  the  towing  path  had  been  begun  by  order  of  the. 
committee.     The  trial  came  on  before  A su hurst,  Justice, 
at  (he  hist  Lent  assizes  for  the  county  of  Surry,  wbeu  a  verdict 
was  found  for  the  King,  subject  to  the  opinion  of  the  court  on, 
tiie  following  case : 

"  The  city  of  London,  under  the  powers  supposed  to  be 

delegated  to  them  under  the  act  of  parliament  of  14  Geo. 

3.  c.gi.  and  by  the  17th  of  the  same  King,  intituled,  fa.  (c. 

18.)  erected  piles  on  the  bed  of  the  river,  near  Richmond, 

within  the  high-water  mark,  about  the  distance  of  29  feet 

from  the  shore,  for  the  purpose  of  making  a  towing  path  for 

horses,  adjoining  and  contiguous  to  a  wharf  in  the  possession, 

and  the  property  of  the  defendants,  or  of  those  under  whom 

they  claim.     The  defendants  cut  down  one  of  those  piles, 

which  is  the  subject  of  the  present  indictment,  and  which  was 

proved  to  have  been  erected  between  the  Iiigh  and  low-water. 

mark,  opposite  to  the  said  wharf.     No  act*  of  ownership 

were  proved,  on  either  side,  in  the  spot  in  question ;  but  it 

was  proved,  that  the  Ait  (a)  in  the  middle  of  the  river  was 

Mr.  Prices  (b).      It  was  proved,  that,  immemorially,  at  the 

time  of  low-water,  persons  used  to  pass  on  foot  between  the 

high  and  low-water  mark,  for  the  purpose  of  towiug  barges 

and  other  vessels. 

"  The  question  submitted  to  the  court  is,   Whether,  (this 
"  being  a  navigble  river,)  the  right  to  the  soil  in  the  bed  of     (  443  ] 
"  the  river,  usque  ad  filum  aqua,  is  in  the  owners  of  the 
"  ground  adjoining  to  the  river  ?" 

The  case  was  argued,  last  term,  on  Wednesday,  the  3d  of 
May,  by  Erskine  for  the  prosecution,  and  JB.  Hunter  for  the 
defendants* 

Erskine 

(a)   A  small  island.  (b)    Price  was  the  owner  *f  the  wharf. 

Voi-.  II.  D 
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1780  Erskine  contended,  that  the  only  Question  brought  before 

the  court  was.  Whether  the  soil  of  the  spot  in  question  was, 

TI^Kivg    ^  was  no*  ^  ProPerty  °f  *c  defendants,  or  of  those  under 

against       ^hom  they  claimed  ?    Its  being  the  property  of  third  persons 

Smith,  would  not  be  a  justification  on  this  indictment;  for  the  de- 
fendants were  not  entitled  by  law  to  abate  the  piles  driven  oa 
another  person's  ground,  for  a  consequential  injury  to  theirs. 
The  defendants,  therefore,  must  shew  that  the  soil  was  theirs; 
and  as  they  gave  no  proof  of  any  actual  exercise  of  owner- 
ship, it  was  incumbent  upon  them  to  maintain  it  was  theirs  by 
iuference  of  law,  because  the  property  in  the  adjoining  ground 
belonged  to  them. 

Hunter  insisted,  1.  That  the  statutes  did  not  mean  to  vest 
in  the  citythe  power  of  making  towing  paths  by  embank- 
ment ;  2.  That  the  soil  belonged  to  the  defendants,  and  the) 
were  therefore  protected  by  the  16th  section  of  the  statute,  by 
which  it  is  provided,  "  That  the  powers  granted  to  the  city 
"  should  not  extend  to  authorize  them  to  make  any  new  tow* 
H  ing  path,  over,  upon,  or  through,  any  garden,  orchard, 
"  yard,  park,  paddock,  inclosed  lawn,  or  planted  avenue,  to 
"  any  house,  without  the  consent  of  the  owner  thereof."  3. 
That  supposing  it  uncertain  to  whom  the  soil  belongs,  die 
city  had  not  complied  with  the  terms  prescribed  by  the  statute! 
to  entitle  them  to  make  a  horse-towing  path. — 1 .  On  the  first 
point,  he  said,  that  there  was  no  express  power  given  to  make 
imbankments,  and  the  court  would  ijot  raise  a  power,  liable 
to  great  incouvenience  and  abuse,  bv  implication.  If  such 
embankments  could  be  made  at  the  pleasure  of  the  city,  the; 
would  tend  to  diminish  the  value  of  the  adjoining  lands,  and 
might  alter  the  course  of  the  river,  besides  exposing  the 
villas  and  property  of  individuals  to  the  disorders  and  tres- 
passes which  bargemen  might  commit  in  passing  through 
them. — 2.  On  the  second  head,  he  said,  that,  if  the  soil  was 
in  the  defendants,  the  case  was  clearly  within  the  provision  of 
the  16th  section  of  14  Geo.  3.  cap.  91 ;  for  though  vrharft 
are  not  expressly  mentioned,  they  might  be  fairly  construed  ts 
be  comprehended  under  the  word  "yard"  That  this  was  a 
new  towing  path  was  clear,  because  the  case  only  stated,  that 

[  444  1  Persons  formerly  used  to  pass  on  foot  at  the  time  of  be 
water;  but  this  would  make  a  passage  at  all  timet.  As  to 
the  property,  the  legal  presumption  was  certainty  in  favour  of 
the  defendants,  and  there  being  no  evidence  on  either  side,  the 
presumption  ought  to  prevail.  The  soil  must  have  some 
owner;  the  city  had  no  claim  to  it;  they  did  not  pretend  any 
right  of  ownership  at  the  trial;  and,  as  to  the  right  of  the 
crown,  a  distinction  was  to  be  made :  that  right  was  only  in 
navigable  rivers,  as  far  as  the  sea  ebbs  and  flows.  It  did  not 
depend  alone  on  the  circumstance  of  the  river  being  naviga- 
ble.   Sojne  rivers  were  so  immemorial^  by  nature,  and  fr°n 

toe 
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the  Aii  and  reflux  of  the  tea;  others  were  kept  in  a  navuabla      17a/) 
state  by  the  effects  of  art.    The  Thames  might  be  considered      ^^J 
as  falling  under  the  first  description  up  to  London  bridge,    r^    giy# 
From  thence  upwards,  it  was  preserved  in  a  navigable  state       agiintt 
by  art.    The  authorities  concerning  the  right  of  the  crown       Smith* 
to  the  soil  extended  only  to  navigable  rivers  of  the  first  sort. 
The  sea  did  not  properly  flow  above  London  bridge.    The 
tide,  beyond  that  limit,  was  occasioned  by  thepressure  and 
accumulation  backwards  of  die  river  water.    Therefore  the 
soil  there  did  not  belong  to  the  crown.    This  distinction 
seemed  to  be  adopted  m  several  cases ;  1  Mod.  105.  Anon; 
2  Roll.  Abr.  170.  />/.J4,  15.;  Daviess  Rep.  55. 57.;  Car- 
ter v.  Murcot(a).    He  also  stated  the  pleadings  in  a  case  of 
Cheshire  v.  Dnnball,  where  the  same  idea  was  adopted,  and 
which  had  been  settled,  on  great  consideration,  by  Sir  Joseph 
Yates,  and   Wynne,  afterwards  Baron  of  the  Exchequer  in 
Scotland(b). 

Lord  Mansfield  told  Ersldne,  it  was  unnecessary  for 
him  to  reply.  His  Lordship  said,,  the  distinction  between 
rivers  navigable,  and  not  navigable,  and  those  where  the  sea 
does  or  does  not  ebb  and  flow,  was  very  ancient ;  but  that 
*hat  Hunter  contended  for,  viz.  a  distinction  between  the 
case  of  the  tide  occasioned  by  the  flux  of  sea  water,  or  by 
the  pressure  backwards  of  the^mA  water  of  a  river,  seemed 
to  be  entirely  new,  and  that  there  were  no  facts  set  forth  in 
the  case  which  let  in  the  consideration  of  that  distinction. 
That  the  case  did  not  state,  whether  the  water,  when  the  tide 
rises  at  Richmond,  is  fresh  or  salt,  but  that  it  rather  took  it 
for  granted  that  it  is  *a)t,  describing  the  Thames  generally 
as  a  navigable  river.  That  as  to  the  first  and  third  objec- 
tions, there  was  no  question  made  by  the  case,  on  the  autho- 
rity of  die  city  to  embank,  or  whether  they  had  pursued  the  [  445  } 
directions  prescribed  by  die  Legislature. 

The  verdict  of  guilty  was  ordered  to  be  entered. 

Afterwards,  in  this  term,  on  Monday,  the  5 A  of  June> 
Rous  having  moved  for  judgment  against  the  defendants, 
Peckham  obtained  a  rule  to  shew  cause,  why  the  judgment 
should  not  be  arrested.  He  applied  for  this  rule  on  Jhree 
grounds,  l.That  the  offence,  (if  at  all  indictable,)  was  for 
obstructing  the  execution  of  the  statute,  and,  therefore,  the 
indictment  ought  to  have  concluded,  (which  it  did  not,)  that 
the  defendants  had  acted  "  against  the  form  of  the  statute" 
£.  That  the  prosecutors  ought  to  have  stated,  that  they  had 
purchased  die  soil,  according  to  the  provision  for  that  purpose 
in  the  statute.    3.  That,  as  there  are  a  great  variety  of  powers 

given 

(a)   B.  R.  H.  8  Geo.  3.  4  Burr.        (b)  Those  pleadings  were  furnished 
2162.  /        him  by  the  Solicitor  GentroU 
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1780.      Fvcn  by  *e  act»  ^^  adapted  to  a  multiplicity  of  different 

.^^^      cases,  the  indictment  was  too  general  and  uncertain,  notsettav 

The  Kind    forth  under  what  particular  clause  or  power  die  city  had  acted. 

against  ^n  *****  **r8t  Poult>  ne  cited  Hawkins's  Pleas  of  the  Crown, 

Smith.       S'  ?•  c-25-  §  ll6«  where  Jt  »  kid  down»  "  "at  tf  ^  "*■ 

"  dictment  do  not  conclude  contra  formam  statuti,  and  the 

"  offence  indicted  be  only  prohibited  by  statute,  and  not  by 

"  common  law,  it  is  wholly  insufficient,  and  no  judgment  at 

**  all  can  be  given  upon  it  (a)."    But  Ash  hurst,  Justice, 

observing,  that  it  was  an  offence  at  common  law  to  obstruct 

the  execution  of  an  act  of  parliament,  this  objection  was 

abandoned. 

This  day,  cause  was  shewn,  by  Dunning,  Davenport,  Sil- 
vester, Rous,  Rose,  and  Era/cine — They  insisted,  that  the  di- 
rections in  the  act  for  purchasing  the  soil,  only  related  to  the 
case  of  private  owners.  If  the  soil  belonged  to  the  crown, 
the  act  itself  contained  the  king's  consent,  and  if  to  the  city, 
(which  they  said  was  most  probable,)  it  would  be  absurd  to 
apply  the  provisions  for  purchasing  to  such  a  case.  But  if 
the  case  had  even  stated  the  property  to  belong  to  some  pri- 
vate owner,  but  to  none  of  the  defendants,  it  would  not  be 
competent  to  them  to  question  what  had  been  done.  Let  the 
owner  complain  of  the  supposed  injury,  which  he  might  in 
an  action  or  indictment  for  the  trespass.  He  might  not 
think  it  an  injury,  but  a  benefit.  As  to  the  method  pursued 
by  the  city,  in  the  execution  of  the  statute,  and  the  particular 
clauses  under  which  they  had  acted,  their  authority  was  suffi- 
[  446*  ]  ciently  shewn  in  the  indictment,  which  set  forth  the  statute; 
and  none  but  the  actual  owners  of  the  ground  where  they  had 
made  die  path  could  question  what  they  had  done. 

Peckham,  Mingay,  and  B.  Hunter,  for  the  defendants. 

Lord  Mansfield  absent. 

Willis,  Justice, — Only  two  of  the  powers  in  the  ad, 
which  are  various,  are  necessary  to  be  observed  upon  here, 
viz.  the  power  to  improve  the  navigation,  and  the  power  to ' 
compel  a  purchase.    Now,  if  they  are  considered  together, 
,  it  will  appear,  that  the  improvements  are  to  be  earned  on 

without  purchasing,  where  there  is  no  occasion  to  purchase, 
and  nothing  is  stated  here  to  shew,  that  this  was  a  case  where 
purchase  was  necessary.  The  indictments  sets  forth,  that  the 
prosecutors  were  interrupted  in  the  due  execution  of  the  act, 
.  and  that  is  found  by  the  verdict.    I  see  no  foundation  for 

arresting  the  judgment 

AshhuR8T,  Justice,  of  the  same  opinion.    He  said,  there 
was  no  sort  of  doubt  on  the  first  point. 

Buller,  Justice, — As  to  the  first  point,  it  was  very  pro- 
perly given  up ;  the  indictment  would  have  been  wrong,  if  it 

had 

(a)  P.  251. 
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bad  concluded  amtra  formam  ttatuti.   J  think,  on  the  face 
of  the  indictment,  we  must  take  the  soil  of  the  spot  in  ques- 
tion to  be  in  the  crown;  for,  though  not  necessarily,  yet,   The  Kino 
vrimd  facie  [f],  the  soil  of  a  navigable  river  belongs  to  the      against 
King.    The  fact  of  the  obstruction  is  sufficiently  averred.  Smith. 

The  rule  discharged* 


0 


N  Wednesday,  the  14th  of  June,  being  the  last  day  of  the 
Term,  Lord  Mansfield  was  in  court,  for  the  first  time  [  447  ] 
since  the  riots.  The  reverential  silence  which  was  observed 
when  hi*  Lordship  resumed  his  place  on  the  Bench,  was  ex- 
pressive of  sentiment*  of  condolence  and  respect,  more 
affecting  than  the  most  eloquent  address  the  occasion  could 
have  suggested.     Curaleves  loquuntur;  ingentes  tiupent. 


[?]  The  law  is  the  same  with  re-  to  take  fish  found  there  between  high* 
spect  to  the  shores  of  the  sea,  and  to  and  low-water  mark.  Bagoi  v.  Orr9  * 
the  right  of  all  subjects  of  the  King,    A  SfP.  472. 


The  End  of  Trinity  Tebm  £0  Geobgx  III. 


D3 


CASES 

ARGUED  and  DETERMINED 


IN    TUB 

COURT  OF  KING'S  BENCH, 

MICHAELMAS  TERM, 

IN  THE  TWENTY-FIRST  YEAR  OF  THE  REIGN  OF  GEORGE  XII. 
1780.  ssaaBa-a 

Monday,  6*  Heaward  against  Hopkins 

J*1*****  »  pte»  A  CTION  of  assumpsit  on  a  tradesman's  Ml;  plea  of  ten- 

^£dZn  **  der  as  to  £2.  18*.  Ad.  part  of  the  demand;  and  mom 

owum/Mi/aito  assumpsit  as  to  the  rest.    The  plaintiff  having  proceeded  to 

the  JSfof  *!ri&  trial,  the*6  wa*  a  verdict  for  the  defendant  on  the  tender,  and 

being  found  for  for  the  plaintiff  on  tbe  non  assumpsit,  but  with  damages 

itebmtao?*'  uuder  4°*-  «*•  ?s   W.    The  defendant,  unon  an  affidavit, 

proved  on  the  stating  that  Jie  resided  in  the  county  of  Middlesex,  obtained 

I!3e?3?Ji£  a  role  to  shew  cause  why  he  should  not  be  at  liberty  to 

ft  that  added  to  suggest  on  the  roll  that  the  damages  were  under  40s.  in  order 

^0^40^2?  to  eBtit,e  hinwelf  to  the  benefit  of  the  statute  of  £3  Geo.  2. 

defendant/  C.  33.  §  19. 

ftt^ufauieto  C*1***  ***  this  day  shewn  against  the  rule,  by  the  Attorney 
of  the'owintj  General,  (Wallace,)  and  Rumnngton.  They  cited  the  case 
Sr^u  noYh?*"  °*  "**•  v-  Caiyen^er  (nj,  where  there  was  a  plea  of  set-off, 
Sid todoubie  and  the  plaintiff  having  proved  that  there  was  above  405. 
5?tt,2w!e!j?3  due  to  him.  although  the  defendant  by  the  set-off  reduced  the 
Slu*  balance 

(a)  B.Jt.  7. 16  4-  17  Geo.  3. 1  Wits.  525. 
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>[44J] 


balance  to  jf  I .  Is.  3d.  and  the  verdict  was  only  for  that  sum,       1780. 
the  court  refined  a  suggestion  like  that  now  applied  for,       ^^ 
because  they  considered  the  act  as  meant  to  restrain  parties    Hzawaid 
within  the  jurisdiction*  of  the  inferior  court  from  suing  in       against 
Westminster  Hall,  only  in  cases  where  the  just  demand,  at    Hopkins. 
the  time  of  the  action  brought,  appears  by  the  verdict  not  to 
have  amounted  to  40$.     Now,  as  in  that  case  it  was  in  the 
defendant's  power  not  to  have  pleaded  a  set-off,  in  which 
event  the  damages  must  have  exceeded  that  sum,  so  here,  they 
arid,  the  plaintiff  could  not  foresee  that  a  tender  would  be 
pleaded;  and,  if  it  had  not  been  pleaded,  the  damages  would 
have  amounted  to  £3.  5s.  \0d. 

Dunning,  and  Baldwin,  in  support  of  the  rule,  insisted, 
that  the  defendant  ought  to  have  taken  the  £2.  18s.  4d.  when 
tendered,  and  then  have  brought  his  aetion  only  for  the 
balance. 

Lord  Mansfield,— The  plaintiff  could  not  know  that 
the  defendant  would  plead  a  tender.  The  reason  of  the  de- 
termination in  the  case  of  Pitts  v.  Carpenter,  is  equally  ap- 
plicable here.  The  tender  was  not  an  extinguishment  of  the 
debt,  and  the  question  is,  what  appears  to  have  been  due  at 
the  time  of  the  action  brought,  for  if  that  exceed  40*.  the  in- 
ferior court  has  no  jurisdiction. 

The  rule  discharged  (c). 


(c)  Vide  Woolley  v.  Clout  man,  M.  Ailtoajf  v.  Burrows,  M.  20  Geo.  3. 
20  Geo.  3.  supra,  p.  244.  Wast  v.  supra,  p.  20*3.  and  Wiltshire  v.  IJoyd. 
iVyburd,  M.  20  Geo.  3.  supra,  p.  240.     £.  20  Geo.  3.  supra,  p.  381. 


Kirk  against  Strickland. 


Wednesday, 
8th  Nov. 


MOTION,  by  Chamlre,  for  a  rule  to  shew  cause,  why 
the  defendant  should  not  be  discharged,  upon  filing 
common  bail.  The  action  was  debt,  upon  a  bond,  condi- 
tioned for  the  indemnification  of  a  parish  against  a  bastard 
child.  rHie  penalty  in  the  bond  was  £50,  and  the  plaintiff, 
m  his  affidavit  for  holding  the  defendant  to  bail,  had  sworn 
that  he  was  justly  indebted  to  him  in  that  sum ;  but  the 
defendant,  in  the  affidavit  on  which  this  motion  was  ground* 
*d,  swere  that  only  £$,  and  some  odd  shillings  were  really 
due. 

The  court  said  the  conduct  of  die  plaintiff  was  altogether 
unjustifiable,  and  that  he  was  liable  to  an  action.  That,  in 
the  case  of  *  bond  conditioned  for  the  performance  of  a  pro* 

X)4  miaa 


In  debt  upon  a 
bond  condition- 
ed for  an  indem- 
nification, the 
defendant  ought 
not  to  be  held  to 
bail  for  the  pe- 
nalty, but  only 
for  the  amount 
of  the  damage 
incurred. 
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mise  of  marriage,  and  in  some  other  instances,  the  penalty  is 
the  real  debt;  but,  in  other  cases  [f  I],  the  bail  could  only 
be  taken  for  die  sum  to  which  the  plaintiff  *would  be  intitled 
in  damages  for  the  breach  of  the  condition?  At  first,  how- 
ever, they  seemed  to  think  they  could  not  relieve  the  defendant 
upon  this  summary  application,  it  having  been  an  uniform 
rule  [>  2]  not  to  go  into  the  merits,  upon  such  a  motion,  but 
to  take  the  matter  as  it  stood  upon  the  affidavit  to  hold  to 
bail ;  but,  at  last,  they  granted  the  rule,  declaring  that  they 
were  persuaded  the  plaintiff  would  not  venture  to  shew  cause 
against  it 


Wednesday, 
8th  Nov. 

Government 
having  contract- 
ed to  furnish 
forage  for  a  cer- 
tain number  of 
horses  to  be  kept 
by  a  sutler,  and 
the  contractor 
for  forage  having 
agreed  not  to 
commute  the 
forage  for 
money,  an  agree- 
ment between 
the  sutler  and 
the  contractor, 
that  the  latter 
shall  allow  the 
former  a  snm  of 
money  for  each 
ration  of  forage 
allowed  for  the 
whole  number  of 
horses  and  shall 
retain  the  forage, 
is  void.    ■ 


Willis  and  Another  against  Baldwin. 

nrHIS  was  an  action  of  assumpsit  upon  an  agreement  be- 
-**  tween  the  plaintiffs  and  the  defendant,  which  was  stated, 
in  the  first  count  of  the  declaration,  to  the  following  effect  : 
The  plaintiffs  being  sutlers  to  four  regiments  of  militia  en- 
camped at  Coxkeath,  and  as  such  intitled  to  certain  forage  of 
oats  and  hay  for  divers  horses  daily,  out  of  the  King's  maga- 
zine of  oats  and  hay  belonging  to  the  damp,  and  which  was 
furnished  and  supplied  by  the  defendant,  it  was  agreed  be- 
tween the  plaintiffs  and  the  defendant,  that  the  plaintiffs  might 
abstain  from  taking  the  forage,  or  such  part  thereof  as  they 
should  think  fit,  and  might  leave  the  same  to  be  the  property 
of  the  defendant,  and  that  he  should  pay  and  allow  them  9{a. 
by  the  ration,  for  every  ration  to  which  they  should  be  intitled, 
and  which  they  should  so  leave  at  the  magazine  for  the  de- 
fendant. The  declaration  then  proceeded  to  alledge,  that,  in 
consequence  of  this  agreement,  the  plaintiffs  had  left  a  large 
quantity  of  forage  at  the  magazine,  which  they  we're  entitled 
to  as  sutlers  to  the  four  regiments,  to  be  the  defendant's 
property,  and  became,  thereby,  entitled  to  receive  a  sum  of 
money  from  him  in  the  stipulated  proportion  of  9{d.  per 
ration,  which  he  had  refused  to  pay. — To  this  special  count, 
were  added  the  general  counts,  for  goods  sold  and  delivered, 
Sfi. 
i  Ttit 


[r  1]  S.  P.  Hatfield  v.  Linguard, 
6  T.  R.  217,  where  defendant  was  dis- 
charged out  of  custody,  the  affidavit 
to  bold  him  to  bail  stating  only  the 
penalty,  and  not  the  sum  due. 

[f  2]  This  general  rule  was  en- 


forced in  Imlay  v.  EUefsen,  2  East, 
453,  the  doctrine  of  which  appears 
inconsistent  with  the  principal  case ; 
which  was  cited  there  in  argument, 
but  not  expressly  noticed  in  the  judge- 
ment. 
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Hie  calise  was  tried,  before  Duller,  Justice,  at  the 
Sittings  for  Middlesex,  in  last  Trinity  Term ;  and  it  appear- 
ed, in  evidence,  that  the  plaintiffs  had  contracted  to  keep 
32  horses,  8  for  each  regiment,  for  a  limited  time ;  during 
which  they  were  to  be  allowed,  for  each  horse,  a  ration  a 
day,  consisting  of  18/6.  of  hay,  and  Bib.  of  oats :  that  the 
defendant  was  a  contractor  with  government,  and,  by  kit 
contract,  was  bound  not  to  commute  the  allowance  of  forage 
for  money,  and  that,  in  truth,  the  plaintiffs  had  only  kept 
14  or  15  horses,  instead  of  32.  A  verdict  was  found  for  die 
plaintiffs,  but  with  leave  to  move  to  set  aside,  and  enter  a 
nonsuit. 

A  rule  was  afterwards  moved  for,  and  grauted,  in  Trinity 
Term,  to  shew  cause,  why  a  nonsuit  should  not  be  entered, 
or  why,  if  that  part  of  the  rule  should,  upon  shewing  cause,  be 
discharged,  the  defendant  should  not  be  at  liberty  to  move  hi 
arrest  of  judgment. — The  ground  for  arresting  the  judgment 
was,  that  the  agreement  was.  illegal  and  void,  on  the  race  of 
it,  as  stated  in  the  declaration,  tending  manifestly  to  enable 
the  parties  to  defraud  the  public,  and  divide  the  profit 
arising  from  the  value  of  forage  for  horses  never  kept  by 
the  plaintiffs. — But,  if  there  was  not  sufficient  on  the  de- 
claration to  shew  the  illegality  of  the  agreement,  it  was  con- 
tended, that  such  illegality  was  clearly  established  by  the  evi- 
dence. 

Hie  Attorney  General,  and  Coaper,  now  shewed  cause.— 
They  said,  that  to  make  the  agreement  void,  it  must  appear 
to  be  a  certain  consequence,  that  the  public  must  be  preju- 
diced by  it,  which  was  not  the  case ;  for  it  neither  followed, 
that,  if  money  was  received  instead  of  the  rations  of  forage, 
the  plaintiffs  would  not  keep  the  stipulated  number  of  hones, 
and  provide  forage  elsewhere,  nor,  if  the  full-quantity  of 
forage  was  delivered  over  by  the  defendant,  that  the  plaintiffs 
would  employ  it  to  feed  the  number  of  horses  they  were  bound 
to  keep. 

9  Dunning,  and  Baldwin,  were  to  have  argued  on  the  other 
side,  but  were  stopped  by  Lord  Mansfield. 

Lord  Mansfield, — No  power  of  words  can  so  bend  this 
case  as  to  make  it  appear  otherwise  than  as  a  foul  agreement 
between  the  parties.  The  question  is  not,  whether  the  plain- 
tifis  may  not  find  out  a  method  of  cheating  government  al- 
though they  should  take  the  forage,  but  whether  what  they 
have  done  is  not  a  method  of  cheating  government.  The 
plaintiffs  are  bound  to  keep  eight  horses  for  each  of  the  four 
regiments,  and,  in  ease  of  them,  government  is  to  feed  the 
horses,  supplying  a  certain  quantity,  by  the  day,  for  each 
horse  that  shall  be  kept.  By  this  agreement,  the  plaintiffs 
are  to  have  a  composition  for  the  forage  for  the  whole  num- 
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]  780.  I*?  °f  bones  whether  they  are  kept  or  not,  which  is  a  dear 

i_r-y-L_f  faud  upon  the  public. — As  to  die  question  whether  a  nonsuit 

Willis'  shall  be  entered,  or  the  judgment  arrested,  the  case  is  mack 

against '  •  stronger,  against  the  plaintifis  upon  the  evidence,  than  as  staled 

Baldwin,  in  the  declaration. 

The  rule  made  absolute  for  a  nonsuit  to  be  entered. 


[452] 

Friday,  lOU 

Not. 


In  covenant  for 
rent  against  an 
aisignee,  an  as- 
signment to  a 
ftwc  coocrt  b©» 
fore  the  rent  ac- 
crued, it  a  good 
plea  in  bar. 


Barnfather  and  Another*    Executors  of 
Moffat,  against  Jordan  and  Another. 

nrHE  plaintifis,  as  executors  of  an  assignee  of  the  lessor 
•*•  of  certain  premises,  brought  this  action  of  covenant,  for 
rent  in  arrear,  against  the  defendants  Jordan  and  Lefevre, 
as  assignees  of  the  original  lessee.  The  defendant  Lefevrt 
pleaded,  That,  before  die  rent  in  question  became  due,  he 
he  assigned  his  interest  to  Jordan ;  which  the  plaintiffs  ad- 
mitted on  the  record.  Jordan  pleaded,  That,  before  the 
rent  became  due,  Lefevre  assigned  his  interest  to  him,  and 
that  he  assigned  to  oue  Catharine  Kingston.  Replication, 
That  at  the  time  of  the  assignment  to  Catharine  Kingston 
she  was  covert  of  one  Thomas  Kingston  her  husband,  who 
was  still  living. — General  Demurrer. 
.  This  case  stood  in  the  paper,  and  was  to  have  been 
argued  this  day,  by  Morgan,  for  the  defendants,  and  Wood, 
for  the  plaintifis;  but  Wood  admitted,  that  lie  could  not 
support  the  replication,  on  the  authority  of  Coke  Littleton, 
where  it  is  laid  down,  "  That  a  feme  covert  is  of  capacity 
"  to  purchase  of  others  without  the  consent  of  her  husband, 
"  and  that  though  he  may  disagree,  and  divest  the  estate, 
"  yet  if  he  neither    agree   nor    disagree,   the  purchase  is 


«  good  (a).v 
He  m 


!  moved  for  leave  to  withdraw  the  replication,  and  reply* 
it  novo,  upon  payment  of  costs ;  which  was  granted. 


40  Co.  Littl.  3.  a.    Also  $56.  b. 
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Waters  against  Ogden  and  Another,  Admi*  Friday,  ion 
nislrators  of  Miei~  -  Nov# 

r\EBT  upon  a  bond  against  the  administrator!  of  the  if  an  executor  or 
**  obligor— Declaration   of   last  Easter  Term—Pka,  ^Bj2£e* 
Plene  administravit,  except  goods  and  chattels  to  the  ralne  mmHnSt 
of£4H.  2*.  lOd.  and  with  re&pect  to  the  said  jf48.  Ss.  lOrf.  ^'£E£J; 
that  the  *  defendants  had  confessed  assets  to  that  amount  to  "**«"  another 
smother  action  on  a  bond  of  die  testator's,  of  the  same  term,  «**«»  brought 
aad  then  depending  against  them.— General  Demurrer.  pIe»d  aS^ST 

Bower,  for  the  plaintiff, — An  action  depending  and  a  can*  tdmmttrmM 
fession  of  assets,  without  judgment,  is  not  a  good  pica  in  bar  %£?J£a£?o 
to  an  action  against  executors  or  administrators.    In  the  other  that 'tan  that  he 
action  against  die  defendants,    it  is  probable  the  plaintiff  £?nSfot£j 
suspected  the  truth  of  the  plea,  and  therefore  took  time  to  action,  mch  pie* 
enquire  into  the  fact,  before  he  would  sign  judgment  for  the  bJ  f^Ti 
.£48.  8s .  lOd.    If  such  a  plea  as  this  were  to  be  allowed  aa       L  J 

a  bar  to  another  action,  a  door  would  be  opened  to  the  most* 
palpable  fraud,  by  collusion  between  the  defendant  and  some 
friendly  creditor,  which  other  bona  fide  creditors  might  never 
be  able  to  prove ;  assets  might  be  confessed  and  protected  by 
such  a  plea,  and  all  other  demands  frustrated,  although  the 
first  plaintiff  should  never  proceed,  nor  mean  to  proceed  to 
judgment.  It  is  not  priority  of  action  but  of  judgment  which 
gives  a  preference  to  creditors  in  die  same  degree.  He  who> 
first  obtains  judgment,  w  entitled  to  be  first  paid,  and  here  it 
ought  to  be  considered  as  the  laches  of  the  plaintiff  in  the  other 
action,  that  he  did  not  enter  up  judgmeut  of  the  assets  con- 
fessed. It  is  true  an  executor  or  administrator  cannot  pay  a 
debt  of  the  same  degree,  after  action  brought  and  notice  given 
of  such  action,  unless  there  is  judgment  for  the  debt  which 
he  pays>  but  he  may  pay  such  debt  after  judgment,  and  be  i* 
entitled  to  give  it  a  preference  by  imparlances  and  pleading 
dilatory  pleas  to  die  first  action,  and,  in  the  mean  time,  con- 
fessing judgment  for  the  second  demand.  This  i»  laid  down 
in  Wentworth's  Office  of  Executors  (a),  and  in  the  case  of 
Blnndwett  v.  Loverdell  (b),  where  the  court  distinguishe*  be* 
tween  such  a  preference  given  by  the  consent  of  an  executor 
or  administrator,  in  favour  of  a  just  debt,  and  where  a  debt 
is  set  up  by  covin  and  collusion.  The  defendants*  here,  were 
in  no  danger  of  being  obliged  to  pay  the  amount  of  the  asset* 
in  their  huids  twice  over,  for  if  they  had  confessed  judgment 
to  the  present  plaintiff,  they  might  have  availed  themselves  of 

that 

(a)  145.  (*)  C.  B.  Hit.  12  Car.  2.  t  Sid.  21. 
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that  judgment  in  a  plea  of  puis  darrein  Continuance  to  the 
other  action. 

Wood,  for  the  defendants, — If  this  plea  is  not  a  good  bar, 
executors  and  administrators  will  be  under  great  difficulties, 
and  liable,  in  numberless  instances,  to  account  for  the  same 
assets  to  two  or  many  different  creditors.  What  other  step 
was  left  for  the  present  defendants  to  take  ?  Hie  two  actions 
were  brought  at  one  and  the  same  time,  (and  by  the  same  at- 
torney.) They  had  only  the  sum  confessed  by  the  plea  m 
their  hands,  and  could  not  divide  it  between  the  two  creditois: 
for,  if  they  had  confessed  one  half  of  it  to  each,  and  they  had 
replied,  assets  ultra,  and  issues  had  been  joined,  verdicts  must 
have  been  found  against  the  defendants  in  both  actions*  Tliey 
could  not  make  a  voluntary  payment  to  the  one,  after  notice 
of  the  action  by  the  other.  In  short,  they  had  nothing  left 
but  to  apply  the  assets  by  pleading,  to  one  of  the  demands, 
and  thereby  put  die  plaintiff  in  that  action  in  a  situation  to  re- 
cover judgment,  and  then  plead  their  having  done  so,  in  am* 
swer  to  the  other  demand.  In  an  anonymous  case  in  Shower  (c), 
it  is  said,  that,  in  case  an  executor  have  three  or  four  bonds 
against  him,  and  they  all  come  to  trial  at  once,  being  for  of  20. 
a  piece,  and  the  executor  hath  assess  to  the  amount  only  of 
«£w.  yet  he  shall  be  chargeable  to  them  all ;  therefore  it 
would  have  been  best  for  him  to  have  confessed  a  judgment 
to  one  of  them,  and  that  he  might  have  pleaded  to  the  other. 
Now  the  defendants  have  done  all  that  depended  on  them  to 
act  in  the  manner  there  pointed  out.  The  judgment  itself  is 
not  in  their  power,  it  is  the  act  of  the  court,  which  ought  to 
follow  of  course  on  the  confession  of  assets  to  the  other 
plaintiff,  and  it  is  not  to  be  presumed  that  he  will  neglect  to 
avail  himself  of  it.  The  plea  confessing  assets  to  him  on  the 
records  of  the  court,  is  a  notorious  and  public  appropriation 
of  those  assets  to  his  debt.  If  the  plea  was  fraudulent  or  col- 
lusive, that  might  be  replied. 

Lord  Mansfield  having  asked  Wood,  if  he  had  ever  seen 
audi  a  plea,  he  said  he  had  not,  but  that  there~was  no  case 
nor  authority  against  it ;  upon  which  his  Lordship  said,  be 
thought  the  plea  accounted  very  properly  for  the  assets ;  that 
the  plaintiff  was  endeavouring  unjustly  to  compel  the  defend- 
ants to  pay  the  amount  of  the  assets  twice  over ;  and  unless 
there  had  been  the  strongest  authorities  against  the  plea,  it 
ought  to  be  supported. 

WaiES  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buxlbr,  Justice*— This  is  certainly  a  new  case;  I  believe 
there  never  has  been  such  a  plea  before;  but  justice  is  so 
dearly  in  favour  of  the  executors,  that,  unless  there  were 

the 


(c)  B.  R.  Easter,  34  Car.  2.  2  Show.  202. 


IN  THE  TWENTY-FIRST  YEAR  OP  GEORGE  III. 

the  strongest  authorities  against  die  plea,  the  court  must  sup- 
port it.  This  is  a  case  which  is  entitled  to  greater  favour 
than  where  ther*  is  a  priority  in  the  judgment,  and  not  in  the 
plea;  for  as  to  confessing  judgment,  that  is  an  act  of  pre- 
ference shewn  by  the  executors  themselves,  but  here  the  pre- 
ference has  been  obtained  by  the  greater  vigilance  of  One  of 
the  plaintiffs,  in  calling  for  a  plea  before  the  other.  All  legal 
means  may  be  used  to  obtain  such  a  preference.  The  defend- 
ants, in  the  first  plea  they  put  in,  told  the  real  truth  of  their 
situation,  which  they  were  obliged  to  do,  and  having  confessed 
assets  to  a  certain  amount,  they  became  bound  by  the  course 
of  law,  to  pay  those  assets  to  the  plaintiff  in  that  action. 
Shall  not  this  be  a  sufficient  answer  to  the  other  demand?  It 
would  be  a  monstrous  hardship  indeed,  if  the  defendants 
should  be  obliged  to  pay  die  money  twice  over,  and  be  turned 
round  to  seek  for  redress  in  a  court  of  equity.  I  therefore 
think  this  is  a  good  plea. 

Bower  moved,  and  had  leave,  (on  the  ground  of  the  case 
being  new,)  to  withdraw  the  demurrer,  on  payment  of  costs, 
the  defendants  to  be  at  liberty  to  amend  their  plea,  by  stating 
the  judgment  which  in  the  mean  time  had  been  entered  up 
in  the  other  action,  the  plaintiff  to  pay  the  expence  of  this 
amendment,  and  to  take  judgment  of  assets  quando  acci* 
derint. 
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npHIS  was  an  action  of  debt  for  rent,  against  die  defendant  If  » *w»  «*  ■*• 
*   as  assignee  of  one  Denys,  the  original  lessee. — The  de-  ^f^^^f 
deration  stated  an  indenture  of  lease  from  the  plaintiff  to  with  a  clause  oC 
Denys,  his  executors,  administrators,  and  assigns,  for  21  years,  £^££11*^ 
at  a  rent  therein  mentioned;  that  Denys  by  virtue  thereof  en-  the  mortgagee  a* 
tered  and  became  possessed  of  the  premises;    and  "  diat  SftSSifSd^ 
being  so  possessed,  on  the  21st  of  June  1777,  all  the  estate,  title,  interest, 
right,  tide,  term  of  years  to  come  and  unexpired,  property,  J^JJ^Sj 
profit,  claim,  and  demand  whatsoever  of  the  said  Denys,  of,  themortngehas 
m,  and  to  die  said  demised  premises,  by  assignment  thereof  J^e*0^  m^ 
then  duly  made,  came  to  and  vested  in  the  defendant,  by  rea-  gmgee  has  take* 
son  whereof  the  defendant  became,  and  was,  and  from  thence  *f^  posse*, 
hitherto  had  been,  and  sdll  was  possessed  of  and  in  the  said  de- 
mised premises ;  and  diat  since  he  was  and  became  assignee  as 
aforesaid  a  year's  rent  had  become  due  at  Christmas  1779,  and 
was  in  arrear."— The  defendant  pleaded,  That  all  the  estate,      £  *^  J 
right,  dde,  #c.  (in  the  words  of  die  declaration,)  did  not  come 
to  and  vest  in  the  defendant,  by  assignment  thereof,  and  that 
he  was  not  possessed  of  and  in  the  said  demised  premises  in 

manner 
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1760.  manner  and  form,  #o— Issue  being  joined  upon  this  plea, 
s^^J,  the  cause  came  on  for  trial,  before  Buller,  Justice,  at  the 
E*To!f  rittiws  for  Middlesex,  in  last  Trinity  Term,  when  a  verdict 
against  W88  ^und  f°r  ^e  plaiiitifF,  subject  to  the  opinion  of  the  court 
J^QVtt.  uPOD  a  caS€  which  set  forth — "  That,  on  the  first  of  Decern' 
berf  1775,  the  plaintiff  demised  the  premises  in  question  to 
Deny* ,  as  stated  in  the  declaration;  That,  on  the  2 lit  of 
June,  1777,  by  indenture  made  between  the  said  Dcnysol 
the  one  part,  and  the  defendant  of  the  other  part,  after  reciting 
the  said  indenture  of  lease,  the  said  Deny*,  (for  the  consider' 
ations  therein  mentioned),  bargained,  sold,  assigned,  trans- 
ferred, and  set  over  unto  die  defendant,  his  executors,  admi- 
nistrators and  assigns,  the  premises  demised  by  the  lease, 
and  all  the  estate,  right,  title,  interest,  benefit  of  renewal,  term 
of  ^ears,  and  time  to  come  and  unexpired,  property,  profit, 
claim,  and  demand  whatsoever  of  the  said  Deny*,  of  and  in 
the  same,  by  virtue  of  the  said  lease,  or  otherwise  howsoever, 
to  hold  untoihe  defendant  for  all  the  rest,  residue,  and  remain- 
der of  die  said  term  of  21  years,  by  the  said  indenture  of 
lease  demised,  and  subject  nevertheless  to  the  rents  and  cove- 
nants therein  contained,  and  which  are  on  the  tenant's  part  to 
be  paid,  kept,  and  performed,  t»  which  said  indenture  is  con- 
tained a  proviso  for  making  the  same  void  on  payment  of 
.£114,  and  interest  at  bper  cent,  per  annum  in  manner  fol- 
lowing, m.  «£2.  17*.  being  half  a  year's  interest  thereof,  on 
the  21st  of  December  then  next  ensuing,  the  further  sum  of 
«£2.  1 7s.  on  the  2 1st  June,  1778,  the  further  sum  of  «£2. 17* 
on  the  21st  of  December  in  that  year,  and  the  further  sum  of 
£\\6.  17s.  ontheSisto  ijune,  1779;  and  there  is  another 
proviso  and  agreement  between  the  parties  that,  until  default 
should  be  made  of  payment  of  the  £\  14  and  interest,  con- 
trary to  the  intent  of  the  said  proviso,  it  shall  be  lawful  fir 
the  said  Denus,  his  executors,  administrators  and  assigns,  is 
hold  and  enjoy  the  premises  without  interruption  from  tkt 
defendant;  Taat  the  interest  which  became  due  on  the  said 
mortgage,  was  regularly  paid  up  to  and  on  the  21st  da;  of 
December,  1778 ;  That  the  defendant  never  had  possession  of 
the  house  under  the  mortgage. — The  question  submitted  to 
the  court  was, — Whether  the  plaintiff  was  entitled  to  recover 
r  A£7  1  *he  rent  which  became  due  at  Christmas  1779,  from  die  de» 
*  ~*  J      fendant 

"  Wood,  for  the  plaintiff,— The  only  question  is,  Whether  so 
action  of  debt  will  lie  against  the  assignee  of  a  lease  before  be 
takes  actual  possession?  In  tite  first  place,  it  will  certainly 
lie  against  an  original  lessee  for  years,  before  entry.  Hiis* 
settled  by  the  case  of  Bellasis  v.  Burbreck(a),  where  it :« 
held,  that,  in  debt  for  rent,  upon  a  lease  at  will,  the  plaintiff 
must  shew  an  occupation,  because  the  rent  being  due  only  » 
respect  thereof,  it  must  appear  to  the  court  when  the  lessee 

entered 

(a J  C.  B.  M .  8  mil.  3„    1  Salk.  209.  S.  C.  1  I.  ftryw.  170. 
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entered,  and  how  long  be  occupied;  but  that,  on  a  lease  for,      1780* 
yean,  entry  or  occupation  need  not  be  shewn,  for,  though       ^-w-  j» 
the  defendant  neither  enters  nor  occupies,  he  must  pay  the       Eaton 
rent,  it  being  due  by  the  lease  on  contract,  and  not  by  the       against 
occupation.    So  in  Coke  Littleton  (fi)  it  is  laid  down,  that  a      Jaques. 
lessee  for  years  before  eutry  hath  an  interest  which  he  may 
grant  over  to  another.     Secondly,  In  what  respect  does  the 
situation  of  an  assignee  differ  from  that  of  the  original  lessee 
before  entry  ?     Is  there  more  solemnity  required  in  transfer- 
ring property  to  any  assignee  than  to  a  lessee  i    The  assign* 
tnent  vests  the  complete  interest  of  the  lessee  in  the  assignee. 
In  Cook  v.  Harris  (c),  which  was  au  action  of  debt  for  rent 
against  the  assignee  of  a  term,  it  is  said,  by  Lord  Holt,  that 
the  ancient  method  of  pleading  assignments  was  "  virtute  x 
cujn&"  the  assignee  entered  and  was  possessed,  but  that  this 
method  was  now  disused,,  for  the  assignee  had  the  estate  in 
him  before  entry.    If  he  has  the  estate  of  the  lessee  in  him, 
he  must  be  liable  to  the  same  conditions  to  which  the  lessee 
himself  was  subject  before  entry.    It  is  true,  there  is*  proviso 
in  this  assignment  that  the  lessee  shall  hold  die  premises  till 
default  shall  be  made  in  the  payment  of  the  interest,  but  still 
the  whole  legal  property  vested  in  the  mortgagee  from  the 
time  of  die  assignment,  and  the  mortgagor  became  his  mere 
tenant  by  sufferance,  and  might  have  been  turned  out  by  an 
ejectment  without  notice,  as  soon  as  there  was  a  default  6f 
payment;  which  there  was  in  this  case  before  the  rent  now 
sued  for  became  due.     Suppose  the  premises  had  been  under- 
let by  the  mortgagor ;  the  mortgagee  might  have  brought  an 
action  for  the  rent  against  the  under-tenant,  according  to  the 
late  determination  of  this  court  in  die  case  of  Moss  v.  Galli-      [  458  } 
tnore(d).    Suppose  there  had  been  an  actual  demise  of  the 
whole  absolutely  to  the  defendant,  and  he  had  made  a  sepa- 
rate under-lease  to  the  mortgagor  to  continue  till  there  should 
be  a  default  in  the  payment  of  interest  or  principal,  could 
there  be  any  doubt  that,  in  such  case,  the  defendant  would 
have  been  liable  to  an  action  for  the  rent  ?     Here,  the  same 
thing  has  been  done  in  substance,  only  by  one  instrument 
instead  of  two.    This  is  very  different  from  the  case  of  a 
lease  for  lives,  where  livery  of  seisin  is  necessary,  without 
whicl}  the  delivery  of  the  deed  is  not  sufficient  to  give  effect  to 
the  conveyance.     By  the  very  terms  of  the  assignment,  the 
defendant  is  made  liable  for  the  rent,  and  subject  to  the  co- 
venant*. 

Rooke,  for  the  defendant, — This  is  a  question  of  great  im- 
portance to  all  mortgagees.     It  amounts  to  this  ;  whether  a 
mortgagee  of  a  lease  for  years,  who  has  never  taken  posses- 
sion, 


(*)  46.  b. 

(c)    B.  R.  M. 


10  Will.  3.   1  L. 


Raym.  367. 
(d)  M.  20  Geo.  3.  supra,  p.  279. 
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1780,      won,  may  be  compelled  by  a  stranger,  to  submit  to  all  the 
.    s^vw       conditions  and  covenants  in  the  lease,  although  he  is  willing 
Eaton        to  wave  all  benefit  from  it.    The  iuconvenience  of  such  a 
against       doctrine  would  be  monstrous.    A  mortgagee  might  lose  his 
Jaques.      capital  and  interest,  and  also  be  compelled  to  pay  rent,  with* 
out  deriving  a  farthing  from  the  estate.     But  where  is  the 
hardship  on  the  landlord  if  the  action  is  not  sustained?    He 
has  chosen  his  own  lessee ;  he  never  depended  on  the  credit  of 
the  assignee ;  and  the  only  implied  bargain  he  has  made  with 
the  lessee  relative  to  assignment,  is,  that  if  he  lets  another 
into  the  enjoyment  of  the  estate,  that  person  shall  be  liable. 
Is  the  defendant  an  assignee  of  that  sort  whom  the  law  consi- 
ders as  liable  ?   The  plaintiff  has  declared  that  all  the  estate, 
right,  title,  $c.  came  to  the  defendant,  and  that   by  reason 
thereof,  he  became  possessed.     Is  this  true  in  fact?  Lord 
Holt's  dictum  in  Cook  v.  Harris  was  extra-judicial,  and, 
both  before  and  since  that  time,  all  declarations  in  this  court, 
against  assignees,  huve  stated  entry  and  possession. — (Bulleb, 
Justice,  assented  to  this,  and  said  it  was  so  in  all  the  courts.) 
— Here,  there  was  no  possession  ;  and,  besides,  all  the  estate, 
right,  <5 c  was  not  assigned,  for  the  court  will  take  notice  of 
the  difference  between  an  absolute  assignment,  and  one  which 
is  conditional,  and  made  only  to  secure  the  payment  of  money. 
The  point  decided  in  Moss  v.  Gallimore  was,  that  a  mort- 
gagee may  distrain  for  the  rent,  before  actual  entry ;  but  he 
must  give  notice  of  the  assignment  to  the  tenant,  and  by  that 
act  he  avows,  instead  of  waving  his  interest  under  the  assign- 
ment.    But  the  tenant  could  not  compel  him  to  enter,  or  re- 
l  45$  ]       ceive  the  rent.     I  admit  that  debt  lies  against  the  original 
lessee,  before  entry,  because,  between  him  and  the  lessor, 
there  is  a  privity  of  contract.     But  here  there  is  not,  nor  any 
privity  of  estate,  till  possession.    It  will  be  asked,  if  the  as- 
signee can  disavow  the  assignment  or  not,  as  he  pleases,  before 
entry  ?     I  answer,  that,  as  between  him  and  the  assignor,  he 
cannot,  because  of  the  privity  of  contract  between  them;  but, 
as  between  him  and  other  persons,  he  may. 

Wood,  in  reply, — it  does  not  appear,  upon  the  case  stated, 
that  the  mortgagee  has  waved  all  benefit  of  the  mortgage. 
Indeed  how  could  he  wave  it  ?  .It  was  his  own  fault  to  take 
it,  and  it  cannot  be  surrendered  but  by  a  written  conveyance. 
There  is  no  distinction  between  an  absolute  and  a  conditional 
Assignment  with  regard  to  the  present  question.  Besides, 
when  the  mortgage  was  forfeited,  the  assignment  to  the  de- 
fendant became  absolute,  and  he  then  was  complete  owner. 
As  to  the  possession  alledged  in  the  declaration,  that  is  a  mere 
inference  of  law,  and  is  not  traversable.  It  has  been  decided 
over  and  over  again,  that,  if  a  deed  is  declared  upon,  and, 
after  stating  the  deed,  the  declaration  proceeds  virtute  cujus, 
fyc.  the  deed  only,  not  the  subsequent  part,  can  be  traversed. 

After 
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After  the  forfeiture,  the  mortgagee  might  have  brought  an 
ejectment,  and  might  then  have  recovered  the  mesne  profit* 
from  the  time  of  the  forfeiture. 

Lord  Mansfield, — In  point  of  fact,  this  case  must  have 
existed  for  a  century  past,  in  a  thousand  instances ;  in  this 
great  town  particularly,  building  leases  have  been,  and  are, 
perpetually  mortgaged ;  and  yet  no  instance  has  been  found 
where  the  ground  landlord  has  attempted   to  charge  the 
mortgagee,  not  in  possession,  with  the  rent  or  covenants. 
This  is  a  strong  argument  against  the  plaintiff,  especially 
where  the  case  is  so  hard,  so  unjust,  and  unconscionable* 
Numberless  inconveniences  would  arise,  if  such  a  demand 
could  be  supported.    Hie  mortgagee  never  asks  whether 
the  rent  is  paid ;  he  only  looks  to  his  security ;  and,  when 
the  principal  and  interest  are  paid,  he  re-assigns.     But,  if 
the  plaintiff  is  right,  a  mortgagee  might  be  called  upon, 
years  after  such  re-assignment,   for  arrears  or  breaches  of 
covenant  during  the  assignment:   the  consequences  would 
be  terrible.     And  all  this  arises  from  a  mere  slip  in  the  at- 
torney, in  making  the  conveyance ;  for  if  he  had  made  it 
an  under-lease,  by  leaving  a  reversion  of  a  day  in  the  mort- 
gagor, the  landlord  would  have  had  no  pretext  to  call  upon 
the  mortgagee  (a).     Though  no  cases  have  been  cited  at      [  460  ] 
the  bar  which  apply  to  the  present  question,  we  have  found 
two  in  Vernon,  which  I  will  state,  that  it  may  not  be  sup- 
posed, after  this  judgment,   that  they  were  overlooked. — 
The  first  is  the  case  of  Sparkes  v.  Smith  (b).    A  bill  having 
been  filed  against  the  mortgagee  of  a  term,  to  compel  him 
to  discover  whether  the  lease  had  not  been  assigned  to  him, 
and  to  perform  the  covenants,  the  court  said,  that,  as  the 
defendant   was  only  a  mortgagee,   and  never  had  been  in 
possession,  they  would  not  assist  the  plaintiff  to  charge  him, 
or  decree  him  to  perform  the  covenants. — The  other  case 
is  mat  of  PWdngton  v.  Shaller  (c),  which  certainly  cannot 
be  supported;  for  the  court,  there,  refused  to  relieve  the 
mortgagee  because  it  was  his  own  fault  to  take  an  assignment 
of  the  whole  term,   and  not  an  under-lease ;  but  that  is  a 
very  common  ground  of  relief   in    equity. — These  cases, 
therefore,  leave  the  question  as  it  stood  upon  the  argument 
st  the  bar ;    and,   there   being  no  solemn  well-considered 
decision,  we  must  resort  to  principles.     In  leases,  the  lessee 
being  a  party  to  the  original  contract,  continues  always  li- 
able notwithstanding  any  assignment;  the  assignee  is  only  li- 
able in  respect  of  his  possession  of  the  thing.     He  bears  the 
burthen  while  he  enjoys  the  benefit,   and  no  longer ;  and 
if  the  whole  is  not  passed,  if  a  day  only  is  reserved,  he  is 

not 
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not  liable.  To  do  justice  between  men,  it  is  necessary  to 
understand  things  as  they  really  are,  and  construe  instru- 
ments according  to  the  intent  of  the  parties.  What  is  the 
effect  of  this  instrument  between  the  parties.  The  lessor  is 
a  stranger  to  it.  He  shall  not  be  injured,  but  he  is  not  en- 
titled to  any  benefit  under  it.  Can  we  shut  our  eye*  and 
say  it  was  an  absolute  conveyance  ?  It  was  a  mere  security  TfI]; 
and  it  was  not,  nor  ever  is,  meant,  that  possession  should  be 
taken  till  default  of  payment,  and  the  money  has  been  de- 
manded. The  legal  forfeiture  has  only  accrued  six  months, 
and  if  the  mortgagee  had  wanted  possession,  he  could  not 
have  entered  vi&facti.  He  musthave  brought  an  ejectment 
This  was  the  understanding  of  the  parties,  and  is  not  contrary 
to  any  rule  of  law.  It  was  not  an  assignment  of  all  tit 
mortgagor's  estate,  right,  title,  fa. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buller,  Justice, — It  was  admitted  at  Nisi  Prius,  that 
this  was  a  new  question  [1].  1  therefore  could  only  form 
[  46l  ]  my  opinion  upon  general  principles,  which  I  did  in  favour 
of  the  defendant,  both  from  the  justice  of  the  case,  and  die 
constant  form  of  pleading.  But,  the  point  being  new,  I 
'  thought  it  fit  to  be  brought  before  the  court,  for  their  de- 
cision. It  has  been  argued,  at  the  bar,  on  a  supposed  ana- 
logy to  different  cases.  The  case  of  Bellasis  v.  Burbreck  (a) 
makes  rather  against  the  plaintiff.  Why  is  it  there  said 
mat  a  lessee  for  years  is  liable,  without  entry  ?  Because  tic 
rent  is  due  by  him  in  respect  of  the  contract  But  an  assig- 
nee is  only  liable  in  respect  of  the  thing  enjoyed ;  and,  there- 
*  fore,  the  present  case  is  more  like  that  nrst  put  in  that  of 
Bellasis  v.  Burbreck,  viz.  the  case  of  a  lessee  at  will,  who  ■ 
only  liable  in  respect  of  his  occupation.  The  other  -au- 
thority mentioned  on  the  part  of  the  plaintiff  is  merely  a 
dictum  of  Lord  Holt,  who  was  clearly  mistaken  as  to  the 
form  of  pleading ;  for  I  have  looked  into  the  precedent?, 
and  they  always  alledge  "  vitiate  cuius*  the  assignee  entered 
and  was  possessed.  Besides^  Lord  Holt  does  not  say  that  the 
assignee  has  the  estate  in  him  to  all  purposes  before  entry, 
and  I  admit,  that,  to  many  purposes,  it  passes  by  the  de- 
livery of  the  deed.    For  the  reasons  given  by  my  Lord,  I 

dunk 


[l]  It  appears  that,  in  fact,  in  Pilk-    never  been  in  possession ;  hut  it  is 
ingtonv.  SnalUr ,a  lessor  had  recovered    probable  no  defence  had  been  made, 
at  law  against  a  mortgagee  who  had        (a)  Supra,  p.  457.     Note  (a). 


[p  1]  See  the  case  of  Ren  v.  Bulkely, 
suprA  291  f  which  was  decided  on  the 
same  principles  ;  and  see  also  the  case 


of  Vincent  v.  Ennys,  3  Fin.  Ab.  4S*» 
in  which  a  contrary  doctrine  is  aiti* 
tained. 
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drink  there  is  a  great  difference  between  an  absolute  and  a 
conditional  assignment,  in  the  nature  of  the  contract  itself. 
In  the  one  case  the  assignee  has  the  substance ;  in  the  other 
only  a  shadow.  But  1  do  not  agree  with  Mr.  Wood,  that 
if  even  the  assignment  were  absolute,  the  action  would  lie, 
without  possession.  There  is  no  instance.  The  distinction 
between  a  naked  right,  and  the  beneficial  enjoyment,  is 
founded  in  sound  reason ;  and  there  are  authorities  in  Dan- 
ten's  Abridgment,  Title  Rent  (b),  where  the  court  declared 
that  the  ground  upon  which  assignees  are  made  liable  is  be- 
cause  they  have  enjoyed  the  profits.  I  do  not  wonder  that 
there  are  no  old  cases  on  this  question ;  it  is  probably  by 
means  of  the  register  act,  which  enables  strangers  to  pry  into 
other  people's  titles,  that  this  mortgage  has  been  discovered. 
But  the  question  here  being,  whether  mere  nominal  assignees 
with  the  naked  right,  or  only  substantial  assignees  in  the  ac- 
tual enjoyment  of  the  estate,  shall  be  liable  to  this  action,  I 
think  that  only  those  of  the  last  description  are  liable  [f  ffj. 
The  Postea  to  be  delivered  to  the  defendant  [1]. 
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(b)  2  Dan.  484. 

[l]  The  following  case  was  deter- 
mined in  this  court,  M.  22  Geo.  3. 

Walker  v.  Reeves. 

Covenant  for  rent  reserved  upon  a 
lease,  by  an  assignee  of  the  reversion 
against  an  assignee  of  the  original  les- 
see.  The  defendant  pleaded  two  differ- 


ent pleas.    The  first  was  demurred  to. 
In  the  second  he  stated,  that,  before 
the  rent  in  question  became  due,  he 
assigned   all    the  estate, 
title,  interest,  and  term  of  [  462  ] 
years  which  he  then  had 
to  come  in  the  premises,  to  one  Riggs, 
by  virtue  of  which  assignment  Riggs  en- 
tered, and  was,  and  still  is,  possessed 
thereof,  fyc.  To  this  plea  the  plaintiff 

replied^ 


.  {r  2]  In  Jackson  v.  Vernon,  1  H .  Bl. 

114,  the  defendant  was  vendee  of  a 
ship  under  an  absolute  bill  of  sale,  and 
it  appeared  from  other  deeds  between 
the  parties,  that  the  bill  of  sale  was 
for  securing  money,  and  that  the 
vendee  covenanted  to  re-convey  on 
payment  of  the  money  so  secured.  It 
was  there  held  that  the  substance  of 
the  transaction  was  a  mortgage ;  and 
decided,  on  the  authority  of  this  case, 
that  such  vendee  was  not  liable  as 
owner  for  necessaries  furnished  to  the 
ship,  before  the  time  of  his  taking 
possession.  So  in  Chinnery  v.  Black* 
burne,  ib.  cit.  it  was  held  that  the 
mortgagee  of  a  ship  could  not  recover 


for  freight  due  before  he  took  posses- 
sion.  In  Hesterdell  v.  Dale,  7T.R. 
306',  Lord  Kenyon  expresses  a  dissent 
from  this  doctrine,  that  mortgagees' 
out  of  possession  are  not  chargeable, 
and  particularly  to  the  reason  given 
by  Buller,  J.  p.  458.  viz.  that  entry 
and  possession  are  always  in  such 
cases  stated  in  pleading ;  for  his  Lord- 
ship says,  he  considers  those  "  as 
mere  formal  words;"  which  also  seems 
to  be  the  inference  from  Walker  v. 
Reeves,  here  cited. 

In  the  Mayor,  fyc.   of  Carlisle  v. 

Blssnire,  8  East.  487,  it  was  attempted 

to  carry  the  doctrine  of  the  principal 

esse  one  step  farther,  and  to  charge 

2  the 
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Eatok 
against 
Jaques. 


replied,  that,  at  and 
after  the  time  when 
the  rent  in  question 
became  due,  the  de- 
fendant remained  and 
continued  in  posses- 
sion of  the  premises,  without  this, 
that  the  said  Biggs,  at  any  time 
before  the  rent  became  due,  and  in 
arrear,  entered  into  the  premises,  and 
was  possessed  thereof.  The  defendant 
demurred  to  this  replication,  and 
shewed  for  cause,  that  the  plaintiff 
bad  therein  traversed,  and  attempted 
to  put  in  issue,  matter  of  law  only, 
and  not  any  matter  traversable  or  is- 
suable. The  case  was  argued,  on 
Tuesday,  the  9th  of  November,  by 
Bower,  for  the  plaintiff,  and  Chambre 
for  the  defendant.  Bower  relied  on 
the  case  of  Eaton  v.  Jaques,  and  con- 
tended, that  it  followed  from  the  doc- 
trine of  the  court  there,  that,  till  a 
second  assignee  enters  and  takes  pos- 
session, the  first  continues  liable  to 
the  rent  and  covenants.  Chambre  said 
it  was  unnecessary,  and  would  be  in- 
decent, for  him  to  controvert  the  case 
of  Eaton  v.  Jaques,  but  insisted  that 
the  determination  of  that  case  turned 
principally  upon  the  assignment  ap- 
pearing to  bs  a  mortgage  and  security 
for  money,  and  not  a  substantial 
transfer  of  the  property.  That  none 
of  the  reasoning  in  that  case  was  ap- 
plicable to  an  absolute   assignment 


without  entry,  except  the  observation, 
that  all  the  precedents  aver  actual  en- 
try and  possession.    But  he  insisted, 
that  there  were  no  instances  of  that 
averment  having  ever  been  traversed ; 
and  that  was  immaterial,  like  the  al- 
legation "  of  being  thereunto  requestor 
in  actions   of  assumpsit,  and  many 
other  averments  as  to  time,  place,  #c 
which  arc  not  traversable :  he  said, 
that,   in   both  the  cases  in  Person, 
cited  by  Lord  Mansfield  in  Eato*  ▼. 
Jaques,  the  court  of  Chancery  took 
it  for  clear  law,  that  covenant  would 
lie  against  an  assignee  before  entry; 
but  that  it  was  enough  for  him  to 
shew  that  the  defendant  in  this  action 
was  not  liable  :  he  was  not  bound  to 
prove  that  the  last  assignee  was.    As 
to  this  he  cited  the  same  passage  in 
Coke  Littleton  which  Wood  had  done 
in  Eaton  v.  Jaques,  and  also  Ltttl. 
§  289.  and  5  Co.  124.  b.  to  shew  vhat 
interest  passes  to  a  lessee  before  entry, 
and  contended,  that  as  large  an  inte- 
rest must  pass  from  a  lessee  to  his  as- 
signee, or  from  one  assignee  to  ano- 
ther, before  entry,  and   therefore,  in 
such   cases,  nothing  more  remained 
with  the  lessee  or  mesne  assignee,  but 
a  mere  naked  possession,  without  any 
right,  exactly  as  if  he  never  had  any 
other  right:  That  this  was  not  such  a 
privity  of  estate  as  could  support  an 
action  of  covenant :  and  when  the  as* 
signmeut  had  been  made,  as  in  the 

case 


the  devisee  of  an  equity  of  redemption 
(being  in  possession  by  receipt  of  rent) 
in  an  action  of  covenant  as  assignee 
of  the  estate  of  the  covenantor.  In 
answer  to  this,  much  objection  was 
made  in  argument  to  the  principal 
case  and  those  cited  from  H.  Bl. ;  but 
the  court,  in  giving  their  judgment, 
although  they  held  clearly  that  the 
mortgagor  or  his  devisee  was  not  liable 
to  the  action,  declined  to  give  any 
opinion  whether  the  mortgagee  out  of 
possession  would  be  liable. 


In  Turner  v.  Richardson,  7  Estt. 
335,  it  was  held  that  assignees  of  s 
bankrupt,  not  being  liable  to  cove- 
nants until  they  have  made  their  elec- 
tion whether  to  take  to  the  property 
of  the  bankrupt  or  not,  had  not  com- 
pleted such  election,  and  taken  such 
possession  of  a  leasehold  as  would  be 
conclusive  against  them,  merely  by 
directing  the  lease. to  be  put  up  to 
auction  for  the  purpose  of  ascertain- 
ing the  value,  no  person  bidding  «t 
such  auction. 
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case  before  the  court,  not  by  an  original 
lessee,  but  by  a  mesne  assignee,  it  would 
follow,  that  as  he  had  no  privity  of  con- 
tract with  the  lessor,  no  ground  would 
remain  to  support  the  action  against 
him.  Bower  having  said,  that  if  mesne 
assignees  could,  by  fraudulent  and  se- 
cret assignments,  discharge  themselves, 
and  still  retain  the  possession  and  en- 
joyment of  the  estate,  it  would  be  at- 
tended with  great  inconvenience  to 
lessors.    Chambrc  answered,  that  if  the 
second   assignment   had   been  made 
fraudulently  in  this  case,  the  fraud 
should  have  been  averred,  as  was  done 
in  a  case  in  Vent.  32.9. 33 1 .  Anon.  He 
also  mentioned  Lfkeux  v.  Nash,  H. 
18  Geo.  2.   2  Str.  1221.   as  another 
authority  to  shew  that  a  fraud  in  the 
assignment  cannot  be  taken  advantage 
of  unless  it  is  pleaded. — The  court 
took  time  to  consider,  and  on  Friday, 
16  Nov.     Lord    Mansfield  delivered 
their  opinion.     He  said,  they  did  not 
enter  into  the  merits  of  the  Jirst  plea, 
(and  of  which  I  have  not  taken  any 
notice  both  for  that  reason,  and  be- 
cause it  was  not  at  all  applicable  to 
the  case  in  the  text,)  for  that  they 
were  unanimous  in  thinking  that  the 
replication  to  the  second  was  not  good, 
unless  it  had  gone  farther,  and  charged 
the  second  assignment  to  have  been 
fraudulent  [f  3 J.      By   the  assign- 
ment,   the  title  and  possessory  right 
passed,  and  the  assignee  became  pos- 


Eatox 
against 
Jaques. 


sessed  in  law.  As  to  1780. 
actual  possession,  that 
must  depend  on  the 
nature  of  the  property, 
whether  it  can  take 
place.  It  might  be  a 
waste  or  unprofitable  ground, as  seemed 
to  have  been  the  case  here. — (From  the 
first  plea  it  appeared  to  be  ground  meant 
to  be  built  upon.) — This  case  was  by 
no  means  like  Eaton  v.  Jaques,  for  the 
assignment  there,  being  a  mortgage 
from  the  nature  of  the  transaction,  it 
was  not  an  assignment  to  this  purpose; 
it  was  a  mere  security ;  till  the  mort- 
gagee called  for  his  money,  the  mort- 
gagor was  to  be  left  in  possession,  and 
to  pay  the  interest ;  and  it  was  not 
understood  by  either  of  the  parties; 
that  the  mortgagee  should  be  liable 
for  the  rent. 

In  point  of  fact,  the  last  assignment  in 
this  case  of  Walker  v.  Reeves  was  only 
as  a  mortgage  security.    Therefore,  if 
the  plaintiff,  instead  of  replying  that 
R*gg*  did  not  take  posses- 
sion, had  traversed,  by  his    [  463  ] 
replication,  the  allegation 
of  the  plea,  that  the  defendant  had  as- 
signed ail  the  estate,  title,  interest,  4»c* 
and  upon  issue  being  joined,  it  had  ap- 
peared on  the  trial,  that  the  assignment 
contained  a  proviso  of  redemption,  it 
should  seem  that  he  would  have  been 
entitled  te  a  verdict,  on  the  authority 
of  Eaton  v.  Jaques* 


[f  3]  Such  a  replication  was  at- 
tempted in  Taylor  v.  Shum,  \  B.Sf  P. 
21,  without  success  ;  and  it  was  held 
clearly  that  a  lessee  might  assign  to 
whoever  he  pleased,  to  get  rid  of  his 


liability.  Eyre,  C.  J.  also  doubted 
whether  it  were  possible  that  there 
should  be  a  fraudulent  assignment,  or 
any  issue  taken  on  such  a  point. 
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CASES  IN  MICHAELMAS  TERM. 


Monday, 
13th  Nov. 


By  the  true  con- 
struction of  20 
Gto.  3.  c  37.  §2. 
a  sheriff  ii  not 
liable  to  be 
called  upon  to 
return  process 
unless  within  six 
lunar  months 
after  the  expira- 
tion of  his  office, 
and  the  day  on 
which  he  goes 
out  of  office  is  to 
be  reckoned  as 
part  of  the  six 
months. 


The  King  against  Adderley. 

'"PHIS  was  a  rule  to  shew  cause,  why  a  supersedeas  should 
-*•  not  be  granted  upon  an  attachment  issued  against  the 
defendant  for  not  obeying  a  rule,  to  return  a  writ  which 
had  been  directed  to  him  when  sheriff  of  Warwickshire. 
The  facts  of  the  case  were;  That  the  defendant  went  out 
of  office  on  the  12th  of  February  last,  at  four  o'clock  in  the 
afternoon,  and  was  not  served  with  the  rule  in  question  till 
the  30th  of  July  following.  By  20  Geo.  2.  c.  37.  *  2.  It  k 
enacted,  "  That  no  sheriff  shall  be  liable  to  be  called  upon 
"  to  make  a  return  of  any  writ  or  process,  unless  be  be  re- 
"  quired  [<&]  so  to  do  within  six  months  after  die  expiration 
"  of  his  office/'  and  a  month  in  law  is  a  lunar  month,  or 
twenty-eight  days  [f  1],  unless  otherwise  expressed  (a).  Fe- 
bruary, in  this  year,  consisted  of  twenty-eight  days,  and, 
therefore,  if  the  day  on  which  the  office  expired  was  to  be 
reckoned  in,  to  make  up  the  six  months,  the  rule  was  served 
a  day  too  late,  and  the  defendant  was  entitled  to  the  protec- 
tion of  the  statute. 

On  Tuesday,  the  7th  of  November,  the  case  was  argued, 
by  the  Attorney-General,  and  Wheeler,  in  support  of  the  rule, 
and  by  Dunning,  on  the  other  side. 

Three  questions  were  made,  viz.  1.  Whether  the  day  of 
quitting  the  office  should  be  considered  as  included  in  die 
six  months,  or  excluded  ?  2.  Whether  the  proceeding  by  at- 
tachment was  not  irregular,  the  defendant  being  no  longer 
an  officer  of  the  court,  and  whether  the  process  ought  not 
to  have  been  a  distringas?  3.  Whether  the  defendant,  if 
not  protected  by  the  statute,  must  pay  a  fine  equal  to  the 
whole  debt,  or  whether  he  was  not  entitled  to  relief,  upon 
equitable  circumstances  to  be  laid  before  the  court  by  affi- 
davit i 

I.Ob 


[<3t>]  It  is  not  sufficient  for  the 
•party  to  require  the  sheriff  to  return 
the  writ ;  he  must  have  been  served 
with  a  rule  of  court  for  that  purpose 
within  the  six  months,  otherwise  an 
attachment  cannot  issue  against  him, 


the  only  way  to  require  him  to  return 
a  writ  being  by  a  rule  and  process  of 
the  court.    R.v.  Jones ,  B.R.T*  2f 
Geo.  3.  ZTsrmRcp.  1. 
(o)  2  Black.  Comm.  141. 


*  [r  1]  In  Lacon  v.  Hooper,  6T.R. 
224,  this  was  declared  to  be  a  rule  of 
construction  so  established  as  not  to 
be  shaken  ;  though  Lord  Kenya*  re- 


gretted that  it  had  been  originally  so 
decided.  S.  P.  admitted  in  Glasstmg- 
ton  v.  Rawlins,  citdL  in  the  next  note. 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  III,  4<fc  * 

1.  On  the  first  question,  the  court  were,  at  first,  of  opi-      1 780. 
nioDy  diet  the  day  on  which  the  old  sheriff  quits  his  *  office      i-cnj 
was  not  to  be  reckoned  in  the  six  months;  for  there  is  no    The-Kmo 
fraction  of  a  day,  and  he  might  be  called  upon  to  act  in  the       against 
course  of  that  day.  Addehlkt* 

2.  As  to  the  second  question,  it  was  argued,  on  the  part  of  *[  464  ] 
the  defendant,  that  the  same  practice  ought  to  obtain  with 
regard  to  rules  to  return  writs,  and  rules  to  bring  in  the  body, 
and  that,  in  the  latter  cases,  the  proceeding  against  the  old 
sheriff  is  always  by  distringas.  The  master,  however,  on 
being  referred  to  by  the  court,  certified,  that  a  difference  had 
always  prevailed,  and  that  for  not  obeying  a  rule  for  returning 
a  writ,  the  constant  course  is  to  proceed  by  attachment ;  and 
Buller,  Justice,  stated  a  reason  for  the  distinction,  for  he 
observed,  that  the  writ  in  strictness,  ought  to  have  been  re- 
turned before  the  old  sheriff  was  out  of  office,  and  therefore 
the  contempt  was  actually  committed  while  he  was  a  servant 
of  the  court. 

3.  With  regard  to  the  third  question,  Lord  MansfieLd 
said,  he  did  not  recollect  any  instance  where  the  court  had 
exercised  an  equitable  jurisdiction  in  such  a  case  as  this,  by 
enquiring  into  the  actual  damage  sustained  by  the  default 
of  die  defendant,  and  compelling  him  to  make  satisfaction  I 
only  to  that  extent.  The  master  then  referred  to,  said  he  ! 
knew  of  no  such  instance ;  but  Buller,  Justice,  seemed  to 

consider,  that  when  the  sheriff  should  come  to  purge  the 
contempt,  it  would  be  competent  for  the  court  to  moderate 
the  punishment,  and  not  impose  a  fine  to  the  amount  of 
the  whole  debt,  though,  in  order  to  proportion  it  to  the 
actual  damages,  he  thought  they  must  be  ascertained  by  a 
jury. 

Lord  Mansfield  then  observed,  that  this  question  waa 
not  then  before  the  court;  and  Ashhurst,  Justice,  having 
proposed  that  the  attachment  should  lie  in  the  office  for  10 
days,  with  liberty  for  the  defendant  to  apply,  in  the  mean  time, 
to  have  it  set  aside  upon  terms,  a  rule  was  pronounced  to  that 
effect. 

Afterwards,  on  this  day,  Lord  Mansfield  delivered  the 
opinion  of  the  court,  as  follows :  ' 

Lord  Mansfield, — We  have  altered  our  opinion  on  this  I 

case,  upon  grounds  which  1  will  mention.  The  old  sheriff, 
on  the  lgth  of  February,  turned  over,  by  indenture  to  his 
successor,  all  un-executed  process  (a).  The  act,  by  its  title, 
purports  to  be  made  for  the  ease  of  sheriffs  with  regard  to 
the  return  of  process.  We  find,  in  the  case  of  Bellasis  v. 
Hester,  reported  by  Lord  Raymond  (6),  that  it  is  laid  down      [  465  ] 

by 

to  20  Geo.  2.  c.  37.  §  1.  (*)  B.  R.  M.  9  Will.  3.  \  Id.  Raym  J 

2B0. 
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1 780        ^  ^  majority  of  the  court,  that  where  the  computation 
1 7  oU#      is  to  be  made  from  an  act  done  [p  $],  (as  from  the  sight  of  a 


-TTr        bill  of  exchange  by  the  acceptor,  which  was  the  case  there). 
The  Kino    ^e  ^  ^fcen  such  act  was  done  is  to  be  included.    Now 

Amirlxt  ^ere  *e  act  °*  9u^nS  *e  offi06  ty  turning  over  the  writs, 
$£»  to  the  new  sheriff  was  done  by  the  defendant  on  die  l£th 
of  February.  So,  in  the  case  of  Norris  v.  The  Hundred  of 
GautrUy  mentioned  in  Rolled  Abridgment  (c),  and  reported 
in  1  Brownlow  (d),  which  was  an  action  on  the  statute  of 
Hue  #  Cry,  the  robbery  was  laid,  and  proved  to  have  been, 
on  the  9th  day  of  October,  13  Jac.  1.  and  the  writ  was  tested 
die  9th  of  October,  14  Jac.  1.  and  the  words  of  the  statute 
of  Elizabeth  (e)  being,  "  That  no  person  shall  take  any 
"  benefit,  fyc»  except  he  or  they  so  robbed  shall  commence 
u  his  or  their  suit  or  action  within  one  year  next  after  suck 
"  robbery,  #c."  (f)>  it  was  held,  that  the  day  when  the 
robbery  was  committed,  was  to  be  included  in  the  year, 
and  that  the  action  was  brought  too  late;  and  judgment  was 
arrested  after  verdict.  The  words  of  the  statute  of  80  Geo.  2. 
are  the  same  as  those  of  27  Eliz.  and  this  being  a  penal 
proceeding  against  die  defendant,  who  is  intitled  to  die  most 
favourable  construction  of  a  statute  expressly  made  for  the 
ease  of  sheriffs,  we  think  the  day  of  his  leaving  the  office  is 
to  be  computed  as  part  of  the  six  months,  and,  therefore,  die 
rule  to  return  the  writ  came  too  late. 

The  rule  for  a  supersedeas  nlade  absolute. 

(c)  2  Roll.  Abr.  520.  pi.  8.  (e)  27  EL  c.  13. 

(rf)  1  Brownl.  156.  S.  C.  more  fully        (/)  §  p. 
reported  Hob.  159. 


[r  2]  This  doctrine  was  confirmed  writ  sued  out  on  the  28th  of  Jfep 

on  the  authority  of  the  present  case  not  too  soon.     Also  in  Glassington  *• 

in  Castle  v.  Burditt,  3  T.  R.  623,  in  Rawlins,  3  East.  407,  where  it  was  de- 

which  it  was  held,  under  a  statute  cided  that  the  day  of  arrest  must  be 

enacting  that  no  writ  should  be  sued  taken  into  account,  in  calculating  the 

out  undl  one  calendar  month  next  af-  two  months  that  a  trader  must  lie  in 

ter  notice,  such  notice  having  been  gaol,  in  order  to  make  him  a  bonk* 

served  on  the  28th  of  April,  that  a  rupt  under  21  Jac.  1.  c.  1$.  s.  2. 


IN  THE  IT WUNTY-HHST  YEAR  OOP  GEORGE  m.  4fl&* 

1780* 


The  Kino  against  Barrat.  XTnS, 


H^HIS  was   a   rule  to  shew  cause,  why  an  information  u  *  ptrwh-cffi. . 
-*   should  not  be  filed  against  the  defendant,  as  one  of  the  2L]?*ke.Ml  *u  * 
overseers  of  the  poor  for  the  borough  of  Stockbridse.    The  poor^ntef  Jter 
offence  charged  by  the  affidavits  was,  that,  after  tne  poor-  ,    JJ^11*1* 
fate  had  been  signed  by  the  parish-officers,  and  allowed  by  j^cw^Twitfi 
the  justices,    the  defendant  had  altered  it,  by  interlining  the  approbation 
an  article  of  onfe  Geary  for  a  tenement  in  the  borough.    It  he Ibtii notbiT 
appeared  that  Geary's  landlord,  *  (since  one  of  the  mem-  punished  by 
ben  returned  for   the  borough,)  had  been  rated  for  this  "tFJjjgi 
tenement  for  the  two  preceding  years,  and  the  prosecutor      ■■ 
swore  that  he  believed  the  alteration  was  made  to  serve  elec- 
tion purposes.  • 

On  the  other  side,  it  appeared,  that  die  defendant  had 
the  concurrence  of  the  other  parish-officers,  and  the  permis- 
sion and  approbation  of  the  justices,  and  he  positively  swore 
that  he  had  not  acted  with  any  view  to  election  purposes.  It 
also  appeared  that  there  was  no  vacancy  at  the  tune ;  that  the 
rates  are  made  at  Stockbridge  every  month ;  and  that  Gearif* 
name  had  been  inserted  in  a  subsequent  rate,  which  was 
made  previous  tp.  the  election,  and  had  been  suffered  to  remans 
without  any  appeal. 

Lord  Mansfield  said,  that,  in  granting  informations, 
the  court  always  looked  to  the  motive :  that,  the  defendant 
had  acted  improperly,  but  with  the  sanction  of  the  magistrate/ 
approbation,  it  was  very  natural  for  him  to  fall  into  such  a 
mistake,  and  he  denied  positively  having  acted  with  any  view 
to  election  purposes,  which  indeed  the  circumstances  shewed 
could  not  have  been  answered  by  what  he  had  done :  the  crime, 
if  any,  was  in  the  justices,  and  they  ought  to  have  been  the 
objects  of  the  application :  however,  as  the  conduct  of  the 
defendant  was  irregular,  the  court  would  not  discharge  the 
rule  with  costs. 

Dunning,  and  Lee,  in  support  of  the  rule.  The  Attorney- 
General,  Jridmore,  and  Burton,  for  the  defendant. 

The  rule  discharged. 


Wednesday, 
150*  Nov. 

The  keeper  of  a 
prison  cannot  be 
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Hawkins  against  Magnall. 

TJ  OWER  opposed  one  of  the  bail  in  this  cause,  on  the 
■*■*  ground  of  his  being  the  Keeper  of  the  Poultry  Compter* 
Baldwin,  on  the  other  side,  contended,  that  the  rule  pro- 
hibiting officers  from  becoming  bail,  extends  only  to  those 
of  the  court  where  the  action  is  brought;  but  Bullek, 
Justice,  said,  there  was  no  such  distinction  [+ 103],  and, 
though  Boater  was  afterwards  instructed  to  wave  die  objection, 
the  court  declared  they  must  reject  the  bail,  to  preserve  die 
uniformity  of  practice  [1]. 


[t  103]  Vide  Bolland  v.  Pritckmrd, 
C.  B.H.  12  Geo.  3.  2  Blackst.  799* 

[1]  By  the  rules  and  orders  of  B. 
R.  M.  1654.  §  1.  "  It  is  ordered, 
"  that,  for  the  prevention  of  mainte- 
"  nance  and  brocage ,  no  attorney  be 
44  lessee  in  an  ejectment,  nor  bail  for  a 
44  defendant,  in  this  court, 
[  467  ]  *  in  any  action/'  There 
is  also  a  similar  rule  in 
the  same  words  among  those  of  C. 


JB.  of  the  same  term,  §  1  [<t>].  In 
a  case  of  Boulogne  v.  Voutrin[i  104], 
B.  R.  T.  18  Geo.  3.  the  clerk  to  the 
defendant's  attorney  was  tendered  as 
bail,  and  objected  to,  by  Douglas,  of 
counsel  for  the  plaintiff,  as  being  with- 
in the  reason,  though  not  the  words, 
of  the  foregoing  rule,  and  the  court 
being  of  that  opinion,  he  was  rejected. 
—But  if  a  person,  who  by  the  rules 
of  the  court  is  not  permitted  to  become 

bail, 


[<S>]  And  by  a  rule  of  that  court, 
If.  6  Geo.  2.  It  is  ordered,  that  no  at- 
torney of  this,  or  any  other  court,  or 
any  practising  as  such,  shall  be  bail  in 
any  suit  or  action  depending  in  this 
court.  And  on  the  construction  of  that 
rule,  the  court  held  in  Law g  \.Cvndaley 
C.  B.  M.  29  Gto.  3.  If.  Bl.  76,  that  it 
>  extends  to  the  articled  clerks  of  attor- 
neys. But,  in  a  criminal  case,  the 
defendant's  attorney  may  be  bail  for 
him.     Thus  in  Rex  v.  Bowes,  the  de- 


fendant was  carried  down  to  Bedford 
assizes,  Aug.  1787,  under  a  rule  of 
court,  before  Ash  hurst,  Justice,  to 
give  bail  on  articles  of  the  peace  ex- 
hibited against  him  by  his  wife,  Lady 
Strathmore.  One  of  the  bail  was  ob- 
jected to  as  being  his  attorney;  but 
Ashhukst,  Justice,  held  that  the  rule 
did  not  apply  in  criminal  cases.  How* 
ever,  the  other  bail  appearing  insufr 
cient,  the  defendant  was  remanded. 
[t  104]  Since  reported,  Cowp.M. 


[f  1]  Contrd  Faulkner  v.  Wise,  1 
B.  Sf  P.  1 50 :  where  a  person  de- 
scribed*s  "  of  Banbury  in  the  county 
*•  of  Oxford,  gaol-keeper,"  was  allowed 
to  justify  by  affidavit,  the  court  say- 
ing, that  he  might  be  a  corporation 
gaol-keeper,  and  have  nothing  to  do 


with  the  process  of  that  court;  whichi 
it  appears,  from  the  rule  of  C.  B.  Hu\ 
6  G.  2.  #.7,  there  cited  by  the  re- 
porters, is  the  ground  of  rejection. 
The  present  case  was  not  mentioned 
to  the  court. 
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bail,  shall  be  put  into  the  bail-piece, 
and  not  excepted  to,  the  plaintiff  can- 
not take  an  assignment  of  the  bail- 
bond,  and  proceed  upon  it,  as  if  no 
bail  had  been  put  in.  This  was  de- 
termined in  B.  R.  E.  22  Geo.  3.  Sat. 
27  Apr.  in  a  case  of  Thomson  v.  Rou- 
ftrtf.— The  attorney  for  the  defend- 
ant [f  2]  was  one  of  his  bail.  The 
plaintiff  did  not  except,  but,  consider- 
ing the  bail-piece  as  a  mere  nullity, 
took  an  assignment  of  the  bail-bond, 
and  brought  an  action  upon  it.    Min- 


gay  moved  to  stay  the 
proceedings,  and  the 
court  held  that  the  as- 


1780. 


Hawkixs 

against 
Magna  ul. 


signment  was  irregu- 
lar, for  that  the  bail- 
piece  was  not  void; 
the  attorney,  although  he  ought  not 
to  have  been  bail,  and  was  punishable 
by  the  court,  being  liable  to  the  plain- 
tiff, who,  by  not  objecting,  had  ac- 
cepted his  security.  Bower  for  the 
plaintiff  [t  105]. 


[t  105]    Vide  Jackson  v.  Trinder,  C.  B.  H.  18  Geo.  3.  2  Blackst.  1180. 


Cope  and  Another  against  Cooke. 


15th  Nor. 


f)N  Thursday,  die  9th  of  November,  Mingay  had  obtained  ituaatsuffideat 
y  a  rule  to  shew  cause,  why  the  defendant  should  not  be  Jj^J^fiiwate 
discharged,  on  tiling  common  bail,  on  the  ground  that  the  bold  to  mi,  to 
affidavit  on  which  he  had  been  arrested,  did  not  state  the  na>  JJJJJjJ  hi*, 
tureof  the  demand  with  sufficient  certainty.  The  wordswere,  debted  to  him  la 
"  That  the  defendant  was  indebted  to  the  plaintiffs  in  £<HX),  "  "?£  *WI 
"upon  promises" 

Bower,  this  day,  shewed  cause,  and  said,  that  all  the  sta- 
tute (a)  had  been  construed,  (in  die  different  cases,)  to  re- 
quire, was  that  the  fact  of  the  debt  being  due  should  be  stated 
with  certainty,  not  argumentatively,  and  by  reference  to  evi- 
dence. That,  in  this  particular  case,  the  circumstances  were 
long  and  complicated,  (the  action  being  a  special  assumpsit 
on  an  undertaking  relative  to  the  sale  of  a  chance  in  the 
Irish  Lottery,)  and  it  would  have  been  impossible  to  set 
forth  the  ground  of  the  demand  without  stating  the  whole 
substance  of  the  declaration.  He  admitted  that  the  original 
affidavit  could  not  now  be  amended,  nor  its  defects  supplied 
by  a  supplementary  one  [+  106]. 

The 

(a)  12  Geo.  i:  c.  29.  §2.  the  court  pt  C.  B.  it  should  seem 

[f  10G]  Vide  Retfts  v.  Groneman,  that  such  supplemental  affidavit  may 

C.  B.  H.    4  Geo  3.    2   Wils.   224.  be  tiled.     Hobson  v.  Catripbcll,  C.B.T. 

O  But  by  the  present  practice  of  29  Geo.  3.  R.Bl.  245.249. 


[r  2]  In  Fenton  v.  Ruggles,  %  B. 
Jr  P.  the  court,  notwithstanding  the 
authority  of  this  case,  refused  to  stay 
proceedings  in  an  action  on  the  bail- 


bond,  where  an  assignment  had  been 
taken  under  circumstances  exactly 
similar. 
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1780.  Th*  court  were  °*  opinion,  that  the  affidavit  was  too  ge- 

CfVV„a^  neral,  but  would  not  allow  die  defendant  die  costs  of  die 

Cope  application,  which  Mtngay  had  moved  for. 
against  The  rule  made  absolute  [<&*]. 

Cooks. 

[<3>  *]  So  an  affidavit  that  the  de-  fi.  R.  H.  26  Geo.  3.  1  Term  Rep.  83. 

fcndant  is  indebted  to  the  plaintiff  "  in  Davis  v.  Muzzinghi,  B.  R.  E.  27  Geo. 

*'  £23  in  trover/'  is  bad.     Hubbard  3.     1  Term  Rep.  705.    Mackenzie  v. 

v.  Pacfteco,  C.  B.  E.   29  Geo.  3.  ^.  Mackenzie,  B.  R.  E.  27  Geo.  3.   1 

£f.  218.     Vide  also  S^/dow  v.  BaJtrr,  Term  Rep.  7*6. 


f&t&  Lowry  and  Another  against  Bourdieu. 

An  ittranaet  'T'HE  pkuntiflfs  had  lent  to  Lamon,  captain  of  the  Lotd 
feuS««t,  7  HoUand  East  Indiaman,  «£«6,000,  for  which  he  had 
ted  the  p*.  '  given  them  a  common  bond,  in  the  penal  stun  of  £5%flQ0. 
"«^u^  While  he  was  with  his  ship  at  China,  the  plaintiffii  got  a 
recover  bmtk  the  policy  of  insurance  underwritten  by  the  defendant  and  others, 

£S"m£?!£-  wi"ch  w*8  m  thc  foUowia8  tenns :  "  At  and  from  Chma  to 
tmdtafe.  "  London,  beginning  the  adventure,  upon  the  goods  from  the 

"  loading  thereof  on  board  the  said   ship  at  Camion  m 
"  China,  Sfc.  upon  the  said  ship,  6)c.  from  and  immediately 
"  following   her  arrival  at  Canton  in   China,  valued  at 
"  «£?6,00a,  being  the  amount  of  captain  Patrick  Lawsons 
"  common  bond,  payable  to  the  parties  as  shall  be  described 
"  on  the  back  of  this  policy ;  and  it  bears  date  the  16th  day 
"  of  December,  1775;  and,  in  case  of  loss,  no  other  proof 
.   "  of  interest  to  be  required  than  die  exhibition  of  the  said 
"  bond  :  warranted  free  from  average,  and  without  benefit  of 
"  salvage  to  the  insurer/' — At  the  head  of  the  subscriptions 
was  written,   "  On  a  bond  as  above  expressed/9 — Captain 
Lawson  sailed  from  China,  and  arrived  safe  with  his  privi* 
lege,  (as  it  is  called,)  or  adventure,  in  London,  ou  the  1st  of 
July,  1777,  none  of  the  events  insured  against  having  hap- 
pened.   The  receipt  of  the  premium  was  acknowledged  on 
the  back  of  the  policy.    In  1780,  the  insured  brought  this 
action  for  a  return  of  the  premium,  on  the  ground  that,  the 
policy  being  without  interest,  the  contract  was  void.    The 
cause  came  on  before  Lord  Mansfield,  at  GuHdhaU,  at 
the  Sittings  after  the  last  Trinity  Term,  when  his  Lordship 
was  of  opinion,  that  the  policy  was  a  gaming  policy,  pro- 
hibited by  the  statute  of  19  Geo.  2.  c.  37,  and  both  parties 
equally  guilty  of  a  breach  of  the  law  ;  that  the  rule,  there- 
fore, of  melior  est  conditio  possidentis  was  applicable  to  the 
case,  and  the  plaintiffs  could  not  recover  the  premium.   A 

verdict 
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verdict  was  accordingly  found  for  die  defendant,  agreeably  to      1780. 
his  Lordship's  direction:  but  the  next  morning,  he  expressed      v^y^ 
a  doubt  as  to  the  propriety  of  his  opinion,  because  the  money      Low  rt 
had  been  paid  upon  an  executory  agreement  which  *could       against 
never  have  been  completed;  and,  the  first  day  of  this  term,   Bouanixtr* 
Bearcroft  obtained  a  rule  to  shew  cause,  why  a  new  trial    #[  469  ] 
should  not  be  granted.    He  insisted,  that  the  contract  was  to 
be  considered  as  executory  in  its  nature,  the  premium  having 
been  paid  before  the  risk  commenced. 

This  day,  cause  was  shewn,  by  the  Attorney-General,  Cow* 
ptr,  and  Dunning. 

They  contended,  that,  in  truth,  and  substantially,  the  plain- 
tiffs had  an  insureable  interest  That,  though  this  was,  in 
form,  a  policy  on  the  ship  and  goods,  yet  the  bond  was  stated, 
in  the  very  body  of  the  policy  itself,  as  the  real  interest  of  the 
insured.  If  there  was  no  insureable  interest,  yet,  as  the 
plaintiffs  paid  the  money  with  their  eyes  open,  and  not  under 
any  mistake  of  the  law ;  as. they  expressly  stipulated  that  the 
bond  should  be,  between  them  and  die  underwriters,  the  only 
proof  of  interest  that  should  be  required,  or,  in  other  words, 
that  it  should  pass  for  interest,  as  between  them,  whether  the 
law  considered  it  as  such  or  not ;  as  they  most  undoubtedly 
would  have  called  upon  the  defendant  if  the  ship  had  been 
lost ;  the  court  will  not  assist  them  in  recovering  the  pre* 
www,  although  paid  upon  an  illegal  consideration.  It  may 
be  said  that,  in  case  of  a  loss,  die  law  would  not  have  com*, 
pelled  the  underwriters  to  pay.  That  may  be  true;  but  it 
would  have  been  dishonourable  in  them  to  refuse,  and  the 
principle  in  such  cases  is,  that  the  court  ought  to  remain  neu- 
tral. If  the  underwriters  had,  in  fact,  paid,  the  court  would 
not  have  assisted  them  in  recovering  back  their  money,  in 
aa  action  for  money  had  and  received.  Many  cases  of  the 
same  sort  were  mentioned  by  Lord  Mansfield  at  the 
trial,  where  money,  the  payment  of  which  could  not  have 
been  compelled  by  law,  having  been  actually  and  voluntarily 
pud,  it  cannot  be  recovered  back  in  an  action ;  as,  for  in- 
stance, money  paid  by  an  infant,  or  on  time-contracts  for  the 
price  of  stocks.  As  to  the  payment  of  the  premium,  though 
there  is  a  receipt  for  it  on  the  policy,  yet  it  is  well  known 
that,  in  point  of  fact,  it  is  never  paid  at  the  time  of  under* 
writing,  but  remains  an  article  in  the  current  account  between 
the  broker  and  the  underwriter. 

Bearcroft,  on  the  other  side,  argued,  that  as  the  plaintiffs 
could  not  have  recovered  for  the  loss,  and  had  made  the  in* 
surance  under  a  mistake  of  the  law,  not  with  an  intention  to 
act  against  it,  they  ought  to  recover  back  the  premium,  as. 
paid  without  any  consideration.  It  happens  every  day  that  [  470  ~] 
the  premium  is  recovered  back  when  it  Ms  been  paid  upon  a 
mistake  ip  point  of  law,  if  no  fraud  or  illegal  intention  ap- 
pears. 
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1780.      pears.    The  parties  here  were  guilty  of  a  blunder,  and  no* 
v^v^      thing  more.    If  they  had  intended  a  fraud  upon  the  statute, 
Lowry      they  would  not  have  stated  the  nature  of  their  supposed  in- 
against        terest  in  the  very  policy  itself.    There  are  cases  where  even 
Boitedisu.   on  a  policy  clearly  illegal  the  premium  has  been  decreed  to 
be  paid  back,  in    a  court  of  equity.      In  WiUingham  v. 
Thwrnborougk  (a),  upon  a  bill  brought  to  be  relieved  against 
an  illegal  policy,  the  court  made  it  a  condition  that  the 
plaintiff  should  return  the  premium.    If  it  is  said,  that  the 
reason  of  that  decision  was,  that  it  is  a  rule  in  courts  of 
equity  never  to  give  relief,  even  in  cases  of  gross  fraud,  with- 
out ordering  what  is  really  due  on  either  side  to  be  paid,  that 
rule  will  apply,  and  ought  to  govern,  in  the  present  case,  for 
this  court  has  often  said,  that  mercantile  questions  ought  to 
be  decided  in  the  courts  of  law  according  to  equitable  prin- 
ciples. 

Lord  Mansfield,— It  is  certainly  true,  in  many  in- 
stances, that  first  thoughts  are  best  I  am  now  very  much 
inclined  to  my  first  opinion.  There  are  two  sorts  of  policies 
of  insurance;  mercantile  and  gaming  policies.  The  lint 
sort  are  contracts  of  indemnity,  and  of  indemnity  only;  and 
t  from  that  principle  a  great  variety  of  decisions  and  conse- 
quences have  followed.  The  second  sort  may  be  the  same 
in  form,  but  in  them  there  is  no  contract  of  indemnity,  be- 
cause there  is  no  interest  upon  which  a  loss  can  accrue  [f  1]. 
They  are  mere  games  of  hazard ;  like  the  cast  of  a  die.  In 
the  present  case,  the  nature  of  the  insurance  is  known  to 
both  parties.  The  plaintiffs  say,  "  We  mean  to  game;  but 
"  we  give  our  reason  for  it;  Captain  Lawson  owes  us  a 
"  sum  of  money,  and  we  want  to  be  secure  in  case  he  should 
"  not  be  in  a  situation  to  pay  us."  It  was  a  hedge.  But 
they  had  no  interest ;  for,  if  die  ship  had  been  lost,  and  the 
underwriters  had  paid,  still  die  plainuffs  would  have  been 
intided  to  recover  the  amount  of  the  bond  from  Lawmm* 
This  then  is  a  gaming  policy,  and  against  an  act  of  parlia- 
ment; and  therefore  it  is  clear  that  the  court  will  not  inter- 
fere to  assist  either  party:  according  to  the  well  known  rule, 
that  in  pari  delicto,  fa.  Not  that  the  defendant's  right  is 
better  than  that  of  die  plaintifis,  but  they  must  draw  their 
remedy  from  pure  fountains.  I  have  returned  to  my  old 
opinion;  sometimes  you.  miss  die  mark  by  taking  too  long 
an  aim. 
[  471  ]  Willbs,  Justice,— I  shall  make  no  apology  for  differing 

from  the  rest  of  the  court,  in  a  case  where  such  great  abilities 

bave 


(a)  Cane.  H.  1690.  Prcc.  in  Ckanc.  20. 

[r  1]  See  Crawford  v.  Hunter,  8  T.R.  13,  and  Luctnav.  Cravfird,  3 
B.  %  P.  75. 
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have  entertained  two  different  opinions.    The  premium  has       1780. 
been  paid,  and  yet  no  risk  run ;  for  the  policy  was  void  from       \_  ^-tJ 
the  beginning,  and  the  insured  could  not  have  recovered  from       Low  at 
die  underwriters  if  the  ship  had  been  lost    But  1  cannot       against 
think  it  a  gaming  policy.    It  does  not  appear  to  me  that  the   Bovanuw* 
pities  had  an  idea  they  were  entering  into  an  illegal  contract. 
Hie  whole  was  disclosed,  and  they  thought  there  was  an 
interest.    This  was  a  mistake,  but  it  is  a  new  point  of  law. 
The  case  cited  from  Precedents  in  Chancery  is  not  perhaps 
decisive,  but  it  goes  a  great  way ;  and  it  would  be  very  hard 
that  a  party  should  lose  what  he  has  paid  under  a  mere  mis* 
take.    I  think  in  conscience  the  defendant  ought  to  refund  the 
premium. 

Ashhurst,  Justice, — I  am  clear  that  there  ought  not  to  be 
anew  trial.  A  policy  of  insurance  ought  to  be  a  mere  coo- 
tract  of  indemnity,  and  nothing  more ;  but  here  the  money  '  s 

might  have  been  paid  twice ;  which  shews  decisively  that  this 
was  a  gaming  policy. 

Bvllbr,  Justice, — It  is  very  clear  to  me  that  the  plaintiffs 
ought  not  to  recover.  There  was  no  fraud  on  the  part  of  the 
underwriters,  nor  any  mistake  in  matter  of  fact  [f  8].  If  die 
km  was  mistaken,  the  rule  applies,  that  ignor ant ia  juris  non 
excusat.  This  was  a  mere  gaming  policy,  without  interest. 
There  is  a  sound  distinction  between  contracts  executed  and 
executory,  and  if  an  action  is  brought  with  a  view  to  rescind  a 
contract,  you  must  do  it  while  the  contract  continues  execu- 
tory [f  S],  and  then  it  can  only  be  done  on  the  terms  of  re* 

storing 


[r2]  So,  where  a  material  docu-  their  testator,  upon  an  illegal  loau, 
roent  had  been  concealed  at  the  time  they  could  not  recover  it  again  in 
of  making  an  insurance ;  and  plain*  an  action  for  money  had  and  re- 
tiff,  an  underwriter,  had  paid  the  ceived;  and  BulUr,  J.  referred  to  this 
amount  of  his  subscription,  it  was  case  ba  establishing  the  distinction 
held  that  be  could  not  recover  it  back,  here  stat  d.  In  Cotton  v.  Thurland, 
because,  before  the  adjustment,  that  5  T.  R.  4  07.  where  money  had  been 
document,  with,  other  papers,  had  placed  in  defendant's  hands  as  a  stake- 
been  laid  before  the  underwriters ;  not-  holder,  to  abide  the  event  of  a  battle, 
withstanding  plaintiff  might  be  igno  and  not  paid  over  to  the  winner,  the 
rant,  when  he  paid,  that  the  conceal*  court  held  it  might  be  recovered  by  a 
mem  afforded  in  law  a  defence  to  an  party  to  the  wager,  the  contract  be* 
action  on  the  policy.  Bilbie  v.  Lvm-  tween  him  and  defendant  being  still 
ley,  2  East.  469.  Otherwise  if  the  executory ;  and  they  expressly  over- 
assured  be  ignorant  of  a. fact.  Oom  v.  ruled,  Carnm  v.  Alder,  a  contrary 
Bruce,  12  East.  225.  nisiprvus  decision  of  Wilson,  J.     In  a 

[f  3]   In  Mvnt  v.  Stokes,  4  T.  JR.  subsequent    case     of     Lacaussadc  v. 

56l,  it  was  held,  that  where  exec u-  White,  7  T.  R.  535.  the  court  cer- 

tors  had  paid   money  horrowed   by  tainly  acted  on  grounds  contrary  to 

this 
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1740.      itaring  the  other  party  to  his  original  situation.    Hwre  was  t 
\_frwr-*j      case  of  Walker  v.  Chapman,  some  years  ago  in  this  court, 
Lowrt  '     where  a  sum  of  money  had  been  paid  in  order  to  procure  a 
against      place  in  die  Customs.    The  place  had  not  been  procured, 
Bourdibu.  and  the  party  who  had  paid  the  money  having  brought  his  ac- 
tion to  recover  it  back ;  it  was  held,  that  he  should  recover, 
because  the  contract  remained  executory.  So,  if  the  plaintiffs 
in  the  present  case  had  brought  their  action  before  the  risk  wis 
over,  and  the  voyage  finished,  they  might  have  had  a  ground 
for  their  demand ;  but  they  waited  till  die  risk,  (such  as  it 
was,  not  indeed  founded  in  law,  but  resting  on  the  honour  of 
the  defendant),  had  been  completely  run.    It  makes  no  differ- 
ence whether  the  premium  was  paid  before  the  voyage,  or 
after  it.  * 

The  rule  discharged  [<&]. 
I  472  ]  Lord  Mansfield  said,  he  desired  it  might  not  be  under- 

stood, that  the  court  held,  that,  in  all  cases  where  money 
has  been  paid  on  an  illegal  consideration,  it  cannot  be  reco- 
vered 

[<2>]  Vide  Andree  v.  Fletcher,  B.  R.    re-assurance  void  by  19  Geo.  2.  cap. 
E.  29  Geo.  3. 3  Term  Rep.  266,  where    37*  cannot  be  recovered  hack. 
it  was  held  that  *  premium  paid,  on  a 


this  distinction  between  contracts  ex- 
ecutory and  executed,  and  to  the  au- 
thority of  the  principal  case ;  refusing 
there  a  rule  for  a  new  trial,  where 
plaintiff  had  recovered,  under  the 
count  for  money  had  and  received, 
the  premium  paid  by  him  on  a  war 
policy,  after  the  event  had  happened 
which  was  to  decide  the  wager.  But, 
in  Howson  v.  Hancock,  8  T.  R.  575. 
they  appear  to  have  reverted  to  the 
former  principle,  deciding  that  after 
an  illegal  wager  had  been  paid  over 
to  one  of  the  parties,  it  could  not  be 
recovered  against  the  stake-holder; 
and  Lord  Kent/on,  referring  to  La- 
eaussade  v.  White,  considers  it  main- 
tainable on  a  ground  that  does  not  ap- 
pear to  belong  to  it,  viz.  that  it  was 
money  recovered  from  a  stake-holder. 
Per  Lawrence,  J.  8.  East.  381.  m  not. 
See  ace.  Vandyck  v.  Hewit,  1  East. 
$6.  where  the  court  held,  that  after  a 
loss  by  capture  in  a  smuggling  trans- 
action, the  assured  could  not  recover 
the  premium.    And  Morck  v.  Abel,  3 


B.  Sf  P.  35.  where  the  same  point  wti 
decided  against  a  plaintiff,  who  was  t 
foreigner,  though  the  illegality  of  the 
voyage  arose  only  from  certain  provi- 
sions of  the  navigation  act,  which  had 
been  much  relaxed  in  practice.  See 
also  Shiftier  v.  Gordon,  12  East.  296, 
and' the  cases  there  cited.  Also  Lubb+ck 
v.  Potts,  7  East.  440.  Also  Tappet- 
den  v.  Randall,  2  B.  £  P.  467,  in 
which  the  plaintiffs  recovered  the  con- 
sideration money  paid  for  a  bond  con- 
ditioned to  pay  an  annuity,  until  the 
hop  duties  should  amount  to  a  certain 
sum  ;  such  event  not  having  happen- 
ed, and  nothing  having  been  paid  on 
account  of  the  annuity.  In  Avbcrt 
v.  Walsh,  C.  B.M.  51  G.  3.  which 
was  an  action  to  recover  the  premium 
paid  on  a  war  policy,  brought  before 
the  event  had  happened,  the  court 
took  a  full  view  of  all  the  cases  here 
cited ;  and  determined  that  the  plain* 
tiff  was  entitled  to  recover,  upon  the 
distinction  taken  by  Buller,  J.  in  the 
principal  case. 
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vered  back.    That  in  cases  of  oppression,  when  paid,  for  in-      j  7 go. 
stance,  to  a  creditor  to  induce  him  to  sign  a  bankrupt's  certi-      ^^y^ 
ficate,  or  upon  an  usurious  contract,  it  maybe  recovered,  for, 
in  such  cases,  the  parties  are  not  in  pari  delicto  (a). 

(a)  Vide  Jones  v.  Berkley,  f.  21     v.  Bromley,   N.  Pr.  E.  If60.  vnfra^ 
Geo.  3.  infra, p.  695.  Note  [3].  Smith    696. 


Brown  against  Rivers.  fSS^Si. 

rpHiS  was  an  action  of  assumpsit  brought  by  the  plaintiff  If  a  **™^7hd 
-I    as  payee  of  a  promissory  note,  drawn  by  the  defendant,  charged  by  an 
for  £45,  bearing  date  the  1st  of  November,  1777,  and  pay-  insolent  act 
able  to  the  plaintiff,  or  his  order,  twelve  months  after  date.  ^d^^vew^oA 
The  plaintiff  had  pledged  his  note  with  one  Crowe,  for  £20*  a  promissory 
In  November,  1777,  the  plaintiff  was  arrested  and  imprisoned,  ^e  to^m  £-** 
and,  in  June,  1778,  was  discharged  under  the  insolvent  act  fore  his  impri-  • 
of  18  Geo.  2.  c.  5*.    This  note  was  not  inserted  in  the  sche-  ^ln  after  hto 
dule  of  his  effects  delivered  in  at  the  time  of  his  discharge  (a),  discharge,  and 
There  was  an  indorsement  on  it  by  the  plaintiff  in  favour  of  J^J^^ 
Crowe,  and  some  dispute  arose  between  the  counsel,  whether  schedule,  he 
mis  indorsement  was  made  prior  or  subsequent  to  the  impri-  *h»n  hold  *** 
sonment,  but  it  was  admitted  that  the  note  was  pledged  before  tr^eefor  Ms 
the  imprisonment.    The  declaration  stated  the  insolvency  of  M«gn©»* 
the  plaintiff,  his  discharge,  and  that  the  note  not  being  paid 
when  it  became  due,  he  had,  after  his  discharge,  redeemed  it 
from  Crowe.     The  cause  was  tried  before  Lord  Mans* 
pi  eld,  at  the  Sittings  after  last  Trinity  Term,  and  a  verdict 
found  for  the  plaintiff)  with  damages  to  the  full  amount  of  the 
note. 

On  Wednesday,  the  8th  of  November,  Morgan  obtained  a 
rule  to  shew  cause,  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered ;  and,  this  day,  the  case  was  argued,  by 
the  Attorney-General,  for  the  plaintiff,  and  Dunning  and 
Morgan,  for  the  defendant. 

On  the  part  of  the  defendant,  it  was  contended,  that,  by 
the  operation  of  the  statute,  §  14.  this  note  became  vested  in 
the  clerk  of  the  peace,  and,  by  his  assignment,  in  the  as- 
signees ;  that  the  plaintiff  had  no  longer  any  interest  in  it,     r  473  ] 
and  could  not  maintain  the  action. 

On  the  other  side,  it  was  said,  that  the  plaintiff  had  an 
interest  in  the  note,  to  the  amount  of  the  £QO,  and  the  ac- 
tion could  not  be  split.     He  could  not  sue  for  that  sum-,  and 


(a)  18  Geo.  2.  c.  52.  §  12. 
Vol..  II.  F 
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the  assignees  for  the  balance.  Parties  having  different 
_  w  _  portions  of  interest  in  a  note,  cannot  being  separate  actions. 
Broxvn  *he  plaintiff  was  entitled  to  recover  the  whole,  but  would 
against  be  a  trustee  for  his  creditors  as  to  the  balance  beyond  the 
Rivers.       «£20. 

Lord  Mansfield, — As  between  the  plaintiff  and  defen- 
dant there  can  be  no  doubt.  The  plaintiff  must  recover  the 
whole,  and  pay  over,  what  exceeds  the  sum  he  has  advanced 
since  his  discharge,  to  his  assignees. 

The  rule  discharged. 


Tatrfay,  Den,  Lessee  of  Taylor,  against  The  Earl 

2UtNov-  of  Abingdon. 

Upon  an  ekgit  rpHE  lessor  of  the  plaintiff  having  recovered  a  judgmertt 
tort 'toddive!  %  gainst  the  defendant,  sued  out  au  elegit  of  his  lands  in 
•  moiety  of  each  the  county  of  Berks,  upon  which  an  inquisition  was  taken, 
SemuJdfa^T  "^  returned  by  the  sheriff;  and  this  ejectment  was  brought 
bat  only  certain  to  obtain  possession  under  the  elegit.  The  cause  came  on 
mauTn/«V2«e  *Mr  *"**  ^tote  Perryn,  Baron,  at  the  Summer  Assiaesfor 
anMietytf  UmT  Berkshire,  on  Tuesday,  the  25  th  of  July,  1780,  and  the  in- 
wboia.  quisition  befog  produced,  it  appeared,  that  it  mentioned  by 

name  all  the  different  farms  and  tenements  of  the  defendant's 
estate  in  the  county  consisted,  with  their  value,  the  number  of 
acres  in  each,  be  the  same  more  or  less,  the  tenants'  names, 
yearly  value  besides  reprizes,  and  the  clear  yearly  amount  of 
the  whole ;  and  then,  repeating  the  names  of  a  certain  number 
of  them,  their  number  of  acres  more  or  less,  and  yearly 
amount,  it  found  that  those  particular  farms  aud  tenements 
were  a  true  and  equal  moiety  of  all  the  said  lands  and  pre- 
mises of  the  defendant  in  the  county,  "  which  moiety  of  the 
"  said  lands  and  premises,  I,  the  said  sheriff,  on  the  day  of 
M  taking  this  inquisition,  have  caused  to  be  delivered  to  the 
"  lessor  of  the  plaintiff,  by  the  price  and  extent  aforesaid, 
"  Sfc"  Upon  the  production  of  this  inquisition,  Copper,  on 
[  474  ]  the  part  of  the  defendant,  objected,  that  the  elegit  had  not 
been  duly  executed,  and  that  the  inquisition  was  void  on  the 
face  of  it,  for  that  a  moiety  of  each  farm  ought  to  have  been 
extended  aud  delivered  to  the  lessor  of  the  plaintiff,  and  not  a 
certain  number  of  distinct  farms,  amounting,  in  value,  to  a 
moiety  of  the  whole.  This  objection  being  stated,  and  a 
passage  in  Gilberts  Evidence  (a),  taken  from  Fenhis(bj9 
cited  in  support  of  it,  the  Judge,  and  counsel  on  both  sides, 
agreed  that  a  case  should  be  saved,  setting  forth  the  inquisa* 

tion, 

(H)  54.  (h)  1  Vent.  Z59* 
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tkm,  in  order  to  take  the  opinion  of  the  court;  subject  to       1780* 
which  opinion  a  verdict  was  found  for  the  plaintiff.  V-^-y— ~j 

Two  days  afterwards,  a  similar  cause,  between  the  same        Dxk  * 
parties,  came  on,  before  Bulls R,  Justice,  at  Oxford,  and       against 
a  case  was  also  saved  in  that  cause,  which  was  to  abide  the  Lord  AbimO* 
decision  of  the  court  on  the  former.,  do*. 

This  day  the  question  was  argued,  by  Baldwin,  for  the 
plaintiff,  and  Cowper,  for  the  defendant. 

Baldwin  contended,  that  the  method  in  which  the  writ  had 
been  executed,  and  the  inquisition  taken,  was  entirely  conso* 
nant  to  the  statute  of  13  lidw.  1.  stat.  I.e.  18.  by  which  the 
process  by  elegit  was  introduced.    The  words  of  the  statute 
are,   "  1  he  sheriff  shall  deliver  to,  (the  plaintiff,)  all  the 
"  chattels  of  the  debtor,  (save  only  his  oxen,  and  beasts  of 
"  his  plough,)  and  the  one  half  of  his  land,  until  the  debt  be 
"  levied,  upon  a  reasonable  price  or  extent."    There  is  no- 
thing in  these  words  that  imports  that  the  moiety  of  each  farm 
or  held  is  to  be  extended.    Their  natural  sense  is,  that  a 
moiety  in  value  shall  be  delivered.     The  words  of  the  writ 
pursue  exactly  those  of  the  statute ;  and  all  the  precedents  in 
the  books  of  practice,  from  Rastall  to  Lilly,  resemble  the 
inquisition  in  the  present  case  (c).    In  some  instances  they  do 
apt  even  mention  the  particular  lands.     In  Brookes  Abridg- 
ment, Title  Elegit  (d),  it  is  expressly  laid  down,  «  That,  if 
"  elegit  issue  against  one  who  hath  two  manors,  the  steriff 
"  may  deliver  one  of  the  manors  to  the  plaintiff,  in  the  name 
"  of  a  moiety  of  the  whole,  and  is  not  bound  to  deliver  a 
"  moiety  of  each  manor;    and  so  of  two  acres;  and  this 
"  seems  to  be  when  they  are  of  equal  value.1'    The  only  case 
to  be  found,  which  seems  to  warrant  the  doctrine  coutended 
for  on  the  part  of  the  defendant,  is  that  of  Lord  Stamford  v. 
NedAam,  m  Levinz(b).    The  report  of  that  case  by  Levinz      £  475  ] 
is  very  short  and  imperfect,  but  it  seems  to  be  the  same  which 
is  reported,  under  a  different  name,  viz.  Lord  Stamford  v. 
Hobart,  in  Siderfin  (c) ;  for  that  is  mentioned  as  of  the  same 
year  and  term ;  and,  by  that  account  of  the  case,  it  appears, 
that  the  only  question  was  upon  a  suggestion  that  there  had  ' 
been  a  false  return  made  to  the  elegit,  and  on  the  manner  in 
*hich  the  defendant  could  get  rid  of  it.     It  is  true,  that,  in  a 
variety  of  cases,  it  is  laid  down,  that,  upon  an  elegit,  the 
sheriff  must  set  out  the  moiety  delivered,  by  metes  and  bounds. 
Thus  in  Pullen  v.  Birkbeak,  reported  in  Qarthew  (d),  Lord 

Holt 

(c)  Tiast.  262.   Clift.  Z77.  883.     1  Lev.  160. 

Toumh.    Judgments  1.  17-  33.  Lilly        (c)  B.  R.H.l6$lT  Car.  2.  1  Sid. 

574.  230. 

(d)  PL  14.  12  Edw.  4.  2.  (rf)   B.  R.  T.  10  Will.  3.  Carfk. 
(b)     B.   It.  H.  16  #  17  Car.  2.  453. 

FS 
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1 780.       H°*t  says,  «  If,  upon  an  elegit,  the  sheriff  ddrvereth  a  inoiery 

\^s^      "  of  a  house  without  metes  and  bounds,  such  return  i»  ill." 
Daw        I*1  dm  supposed  case,  as  there  are  not  two  houses  of  equal 

against  value,  certain  part  or  rooms,  equal  in  value  to  a  moiety,  must 
fcord  Abing-  be  set  out ;  but  the  reason  given  by  Holt,  viz.  that  the  return 
don.  is  ill  for  the  uncertainty,  shews  that  the  only  object  of  die 
metes  and  bounds  is.  to  ascertain  and  distinguish  the  parts  ex- 
tended and  delivered  in  execution.  There  is  a  case  in  Hut- 
ton  (e),  to  the  same  purpose.  But  there  is  no  decision,  nor 
dictum,  except  the  case  in  Levinz,  which  authorizes  the 
opinion  that  a  moiety  of  each  particular  field,  or  farm, 
must  be  extended.  The  great  inconvenience  which  would 
attend  such  a  method  of  executing  the  writ  is  extremely  ob- 
vious. 

-  Confer  relied  on  the  case  in  Levinz,  as  directly  in  point; 
and  insisted,  that  the  plain  interpretation  of  the  words  of  the 
statute  were  in  his  favour. 

•-  Lord  Mansfield  having  asked  him,  what  he  said  to  die 
precedents,  he  answered,  that  he  conceived  they  were  no 
authority  [1] ;  and,  besides,  that  they  differed  from  one 
another. 

Lord  Mansfield, — Mr.  Baldwin,  you  need  not  reply: 
the  reason  of  the  thing*  is  strongly  with  the  practice,  and  in 
jsour  favour. 

Buller,  Justice, — There  are  many  other  cases,  besides 
what  have  been  cited,  which  shew  that  the  inquisition  and 

{  476  ]  return  are  good,  although  separate  lands  liave  been  extended, 
provided  it  does  not  appear  that  they  amount  in  value  to 
more  than  a  moiety  of  die  whole ;  1  Salk.  563.  1  SuL  91. 
Cro.  Car.  319-  Mr.  C owner's  argument  goes  not  only  to 
every  farm,  but  to  every  close  and  field.  In  short,  die  writ 
could  >  not  be  executed  according  to  his  idea,  but  by  deliver- 
ing an  undivided  moiety.  Yet  most  clearly  that  is  not  the 
meaning  of  the  statute,  for  it* is  agreed  the  moiety  extended 
must  be  set  out  by  metes  and  bounds\\\  I  take  the  mean- 
ing to  be,  a  moiety  in  value;  which  is  ascertained  by  die 
jury. 

The  Postea  to  be  delivered  to  the  plaintiff. 

(c)  16.  "  tout.9'    Bait.  135.  cites  31*  Ass.  but 

[l]  In  the  case  of  Buckley  v.  Rice  I  can  find  no  such  passage  in  the  Book 

Thomas,  upon  a  demurrer,  an  entry  in  of  Assize.    The  case  in  1  Vent.  259. 

the  old  book  of  entries  is  cited,  and  (supra,  p.  474.  Note  (6), )  which  is 

relied   on,   by   Brooke,    Ch.  J.    and  referred  to  by  Gilbert,  was  not  cited 

Saunders,  J.  as  an  authority  to  shew  upon  the  argument.    There  was  no 

the  proper  form  of.  declaring  in  an  decision  in  that  case,  the  court  diner- 

action  for  a  false  return,  under  23  H,  ing  in  opinion  ;  and  the  only  question 

fcc.  15.  Plowd.  118.  126.  129*  was,  whether  the    return  could    be 

[l]  "  L'execution  per  force  d'un  quashed  upon  motion,  it  not  appear- 

"  elegit  serra  fait  del  moyety  per  metas  ing  that  possession  had  been  delivered 

"  et  boundasy  and  nemi,  per  mie  #  per  by  metes  and  bounds* 
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1780. 

Jeftery  against  White.  s£t8l. 


^TRESPASS  for  taking  cattle;    Plea,  That  they  were  lfoyeri.gr.nt. 
A   taken  damage  feasant ;  Replication,  a  right  of  common ;  jjjj  5  wdoST 
Rejoinder,  stating,  by  way  qf  inducement,  part  of  a  private  and  it  is  set 
act  of  parliament  for  inclosing  the  common,  and  an  allot-  *£ J^JJJI* 
ment,  by  the  commissioners,  of  the  locus  in  quo  to  the  de-  notmUtiedto 
fendant,  and  traversing  the  right  of  common;  Oyer  prayed  J^^ 2  a** 
of  the  act,  and  granted ;  the  whole  act  set  forth ;  and  then,  by  entitled  to 
Demurrer  to  the  rejoinder ;  and  cause  assigned,  that  it  was  !*k* the  w|*to 
not  shewn  by  the  rejoinder  that  the  allotment  had  been  made  j^t^hu  ad- 
according  to  the  directions  of  the  act  as  set  forth ;  Joinder  in  mnry't  pica, 
demurrer. 

Bower,  for  the  plaintiff. — Lawrence,  for  the  defendant. 

For  the  defendant,  it  was  argued,  that  a  party  is  not  en* 
titled  to  oyer  of  acts  of  parliament,  and  that  it  cannot  be 
granted,  because  they  are  not  in  the  power  of  the  court; 
and,  for  a  similar  reason,  the  party  who  relies  upon  them, 
cannot  make  jvrofert,  because  he  has  them  not  to  produce. 
That  the  plaintiff  ought  to  have  pleaded  the  record  of 
the  act,  in  a  surrejoinder,  and  thereby  have  given  the  de-  [  477  ] 
fendant  an  opportunity  to  take  issue  upon  it.  That  by  the 
plaintiff's  setting  it  forth  upou  the  oyer,  and  then  demur- 
ring,  the  defendant  was  precluded  from  that  advantage,  and 
the  plaintiff  enabled  to  state  it  in  whatever  manner  he 
pleased.  That  the  court,  therefore,  ought  to  consider  the 
oyer  and  recital  of  the  act,  as  a  mere  nullity;  and  that, 
upon  what  appeared  in  the  defendant's  rejoinder,  the  allot- 
ment was  regular,  and  therefore  the  defence  was  sufficient. 

Bower  admitted,  that  oyer  could  not  be  compelled  of  an 
act  of  parliament  [<3>] ;  but  insisted,  that,  as  it  had  been  in 
fact  granted,  the  party  who  had  demanded  it  was  entitled  to 
consider  the  whole  of  what  was  set  forth  as  making  part  of 
his  adversary's  plea.  For  this  he  cited  6  Mod.  27.  1  Suund. 
316,  317*  and  other  authorities. 

*  Judgment  for  the  plaintiff,  i 

[<£>]  Nor  of  a  record,  as  letters    Amery,  B.R.  H.  26  Geo.  3.  1  Term. 
patent  inrolled  in  Chancery*    Rex.  v.     Rep.  149. 
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SdN^f*7'      Goodright,  Lessee  of  Hare,  Widow,  against 

Cator  and  Others. 

M«£!d  b£?  nrHIS  **■  an  ejectment  brought  to  recover  the  possession 
marriage  settle-  *"*  of  certain  lands  in  the  county  of  Kent.  Upon  the  trial, 
^hewe^S'  tke  jury  found  a  special  verdict,  which  set  forth,  (as  far  as  is 
•etuor  for  i\fet     material  to  be  stated,)  as  follows ; 

w^SwiS1!  '**M  *xwrd  bolingbroke  was  seised  in  fee,  (inter  alia,)  of 
power  to  the  the  premises  mentioned  in  the  declaration :  That,  by  inden- 
•etuor,  with  the  time  bearing  date  the  7th  of  September,  1757,  reciting,  (inter 

consent  of  the  /.      %  IP         ,    ,  .         ./'  V-  j    i     _i      rv* 

trustees,  to  re-     otia,)  an  intended  marriage  between  nun  and  Lady  Dwna 
**th/"  t}f  ""^  &Pencer>  *n  consideration  of  such  intended  marriage,  and  for 
Sent,  andVhe     other  considerations  therein  mentioned,  his  Lordship  cove- 
aeiuor  having      tianted  wkli  Lord  Pembroke  and  Ix>nl  Guilford,    parties 
erate/orAifovii  thereto,  *hat>  in  six  months  after  the  solemnization  of  the 
l&t  in  tu  set-    marriage,  he  would  convey  to  the  use  of  /.  S.  and  W.  B.  also 
vocaSn^Jibae1^  P*1**68  thereto,  certain  manors,  lands,  #c.  therein  mentioned, 
queot  thereto,     for  99  years,  for  the  purpose  of  raising  a  certain  yearly  sum 
by  Min^wHh  the  *or  ?*c  8CPanite  ^  °t  Lady  Diana,  during  her  and  Loitl 
consent  of  the      Bolingbroke's  joint  lives;  remainder  to  the  use  of  Lord  Bo* 
aot'lSctthe11     ^rigbroke  for  his  life,  without  impeachment  of  waste,  remain- 
estate  granted      der,  after  his  death,  to  trustees,  tor  500  years,  without  im- 
Scraurf'enT"  *     Pcac'II,ient  °f  waste,  to  the  use  and  intent  that  Lady  #  Diana 
notneottsaryto  should  take  and  enjoy  a  certain  yearly  rent,  during  her  life, 
uke  advantage,   for  her  jointure,  and  upon  other  trusts;  remainder,  after  the 
a^h  w"ina'       determination  of  such  term,  to  the  first  and  other  sons  of  the 
lease  to  re-enter  marriage,  in  strict  settlement,  with  remainders  over ;  That  the 
taen^ofrent       premises  in  question  were  part  of  those  contained  in  the  said 
*[  *7&  ]     ^denture;  That  in  the  same  month  of  September  1757,  the 
marriage  took  effect ;  That  by  indentures  of  lease  and  release, 
of  the  3d  and  4th  of  November,  1765,  in  pursuance  cf  the 
indenture  of  1757,  and  in  performance  of  the   covenants 
therein  contained,  Lord  Bolingbroke  conveyed  to  the  said 
Lord  Pembroke  and  Lord  Guilford,  the  premises  in  the  deed 
of  1757  contained,  upon  the  same  trusts,  and  for  the  same 
uses,  as  were  in  die  said  deed  mentioned,  with  a  power  to 
Lord  Bolingbroke,  during  hi*  life,  and  the  trustees  during 
the  minority  of  the  children  of  the  marriage,  to  grant  leases 
for  three  fives,  or  for  thirty-one  years,  (subject  to  certain 
restrictions,  and  solemnities  particularly  set  firth;)  That,  iu 
the  said  release  of  the  4th  of  November,  1 765,  was  contained  a 
proviso  of  the  tenor  following,  viz.  "  That  if  at  any  time 
*"  truring  the  life  of  the  said  Lord  Bolingbroke  it  should  be 
"  Jhought  convenient  by  him,  and  the  trustees,  or  die  sur- 
"  wors,  or  survivor,  and  the  heirs  of  such  survivor,  to  sell, 

"dispose 
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"  dispose  of,  or  exchange,  all,  or  any  part  of  the  said  settled  j  730. 
u  estates,  and  lay  out  the  money  arising  therefrom  in  the       y^r-^J 

*  purchase  of  others  to  he  settled  to  the  same  uses,  it  should  Goodrioht 

*  be  lawful  for  Lord  Bolingbroke,  notwithstanding  the  said  against 
u  uses  and  limitations,  with  "the  consent  of  the  trustees,  by  any  Gator. 
u  deed  or  deeds,  with  or  without  power  of  revocation,  to  be 

"  sealed  and  delivered  by  him,  and  the  trustees,  in  the  pre- 
u  sence  of  two  or  more  wituesses,  to  revoke,  determine, 
u  annul,  and  make  void,  all  and  every  the  uses,  estates, 
u  trusts,  and  limitations,  powers,  provisoes,  authorities,  and 
"  agreements,  therein  before  limited,  declared,  created  and 
"  contained,  of  and  concerning  the  premises  so  to  be  sold, 
"  disposed  of,  or  exchanged,  and  by  the  same,  or  any  other 
"  deed  or  writing,  to  be  sealed,  and  with  such  consent  as 
"  aforesaid,  to  limit  the  same  premises,  or  any  of  them, 
"  whereof  die  uses  should  be  so  revoked,  to  the  said  trustees, 
"  upon  trust,  that  they,  with  the  consent  and  approbation  of 
"  Lord  Bolingbroke,  signified  by  a  deed  under  his  hand  and 
"  seal,  should  absolutely  sell  and  convey  the  same  to  any 
"  purchaser,  or  purchasers,  his  or  their  heirs,  executors,  or 
*'  administrators,  or  should  limit  any  such  new  uses,  or  trusts 

*  of  the  same,  as  should  be  requisite  for  effecting  such  sale,  [  479  ] 
¥  disposition,  or  exchange,    and  that,  on  payment  of  the 

"  purchase-money,  it  should  be  lawful  for  the  trustees  to 
"  sign  receipts  for  the  same,  which  should  be  sufficient  dis- 
"  charges  to  the  purchaser,  or  purchasers,  and  that  when 
"  any  of  the  said  premises  should  be  sold,  for  a  valuable 
"  consideration  in  money,  and  such  receipt  should  be  given, 
"  and  also  when  any  of  them  hhould  be  sold,  disposed  of,  or 
"  exchanged  for,  or  iu  lieu  of  any  other  manors,  &>c.  and  the 

*  fee-simple  of  such  last-mentioned  manors  should  be  vested 
"  in  the  said  trustees,  all  and  every  the  premises,  so  sold, 
"  disposed  of,  or  conveyed  in  exchange,  should  be,  and  rc- 
"  main  for  ever,  thenceforth  freed,  and  absolutely  di$- 
u  charged  from  all  the  uses,  estates,  trusts,  declarations, 
"  powers,  provisoes,  and  agreements,  in  and  by  the  said 
"  indenture  of  release  limited  and  declared  concerning  the 
H  same,  and  then,  and  from  thenceforth,  these  presents,  and 
"  the  grant  and  release  hereinbefore  contained,  and  hereby 
u  made,  shall  be  and  enure,  as  to  so  much  of  the  same  pre- 
u  mises  as  shall  be  so  respectively  sold,  disposed  of,  or  con- 
"  veyed  in  exchange,  to  the  only  use  or  behoof  of  such 
"  purchaser  or  purchasers,  or  of  such  other  person  or  per* 
"  sons  to  whom  the  same  shall  be  respectively  sold,  disposed 
"  of,  or  conveyed,  and  of  his,  her,  or  their  heirs  and  assigns, 
u  subject  only  to  such  leases,  as  before  such  sale  or  exchange 
u  shall  have  been  made  thereof,  pursuant  to  the  powers 
"  hereinbefore  contained;*9  That  on  the  24th  of  July,  1770, 
by  an  indenture  between  •  Lord  Bolingbroke  and  Margaret 

F  4  Hartj 
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1780*      Hare,  widow,  (the  lessor  of  the  plaintiff,)  reciting  that  his 
:^^      Lordship  had  executed  a  bond  to  the  lessor  of  the  plaintiff, 
Goodright  c?nc?ti0|led  for  the  payment  of  an  annuity  of  ,£500-  during 
against       ^is  ^^'  **y  quarterly  payments,  and  that  he  had  agreed  to 
Cator.       s^ure  the  said  annuity  upon  certain  estates,  and  that  they 
should  be  conveyed  to  her  for  that  purpose,  it  was  witnessed 
that,  in  pursuance  of  such  agreement,  and  in  consideration 
of  £3000  paid  to  him,  for  the  purchase  of  the  said  annuity, 
he  granted,  bargained,  sold,  and  demised,  to  the  said  Mar* 
garet  Hare,  (inter  alia,)  certain  estates  at  Beckenham,  hi 
j£ent,  which  estates  were  the  premises  mentioned  in  the  de- 
claration, and  part  of  those  contained  in  the  deed  of  1757,  to 
have  and  to  hold  the  same  for  99  years,  if  he  should  so  long 
live,  subject  to  a  pepper-corn  rent,  if  demanded;  That,  by 
the  same  indenture,  he  covenanted,  that  he  then  stood  law- 
fully seised  of  an  estate  for  his  life  in  the  premises ;  That,  by 
the  said  indenture,  it   was  provided,  declared,  and  agreed, 
that  the  said  premises  were  so  demised  to  the  said  Margaret 
I  480  ]      Hare,  upon  an  agreement,  and  to  the  intent,  that  she  should 
lease  back  the  same  to  him,  and  his  assigns,  for  98  years  and 
1 1  months,  if  he  should  so  long  live,  under  the  rent  of  j£MO 
per  annum :  That  an  indeuture  of  re-demise,  bearing  date  the 
£5th  of  July,  1770,  in  pursuance  of  the  above  agreement, 
for  the  said  term  of  98  years  and  1 1  months,  if  Lord  JBoling- 
broke  should  so  long  live,  was  made  by  Margaret  Hart  to 
him,  subject  to  the  rent  of  £500  per  annum,  payable  quar- 
terly,  and  that  such  last-mentioned  indeuture  contained  a 
froviso,  that,  if  the  said  yearly  rent  of  ,£500  should  be  be* 
ind,  or  unpaid,  in  part,  ,or  in  all,  by  the  space  of  28  days, 
after  any  of  the  quarterly  days  of  payment,  although  no  de- 
mand thereof  should  be  lawfully  made,  it  should  be  lawful 
for  the  said  Margaret  Hare  to  re-enter ;  That  memorials  of 
the  said  indentures  of  the  24th  and  25th  of  July,  1770,  were 
duly  inrolled  in  Chancery,  before  the  commencement  of  the 
action,  in  pursuance  of  the  statute  of  17  Geo.  3.  c.  26 ;  That, 
by  an  act  of  the  8th  of  Geo,  3.  the  marriage  between  Lord 
Bolingbroke  and  Lady  Diana  was  dissolved,    and  it  was 
enacted  that  she  should,  during  her  life,  receive  ,£800  a  year 
out  of  the  premises  contained  in  the  deeds  of  1757  and  17&3, 
with  power  of  distress  and  entry,   to  secure  the  payment 
thereof,  and  that  the  yearly  sum  for  her  separate  use,  and  also 
the.  jointure  settled  on  her,  as  aforesaid,  should  cease  and  be 
void;  That,  by  indenture  of  the  20th  of  October,  1773,  be- 
tween Lord  Bolingbroke  and  the  trustees  in  the  deed  of  the 
4th  of  November,  1765.  reciting  that  deed,  and  the  power 
6f  revocation  above  set  forth,  and  that  it  was  thought  conve- 
nient by  Lord  Bolingbroke,  and  the  trustees,  to  sell  the  estates 
therein  mentioned,  (being  the  same  with  those  granted  sod 
conveyed  by  the  said  deed  of  the  4th  of  November,  1765,) 

and 
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and  to  lay  oiit  the  monies  arising  from  the  sale  thereof,  in  ]  7£0. 
other  lands,  to  be  settled  to  the  same  uses,  and  subject  to  the  u*v— > 
same  powers,  provisoes,  jfc,  the  said  Lord  Bolingbroke,  by  Goodrioht 
virtue  and  in  pursuance  of  the  power  to  him  given  by  the  said  against 
deed  of  the  4th  of  November,  1765,  and  in  execution  thereof,  Cator. 
did,  with  the  consent  and  approbation  of  the  said  trustees, 
limit  and  appoint  all  the  said  estates,  to  the  use  of  the  said 
trustees,  upon  trust,  and  to  the  intent  that  they,  with  the  con- 
sent of  Lord  Bo/ingbrokc,  should  sell  and  convey  the  same 
to  any  purchaser  or  purchasers,  and  should  limit,  create,  %c. 
such  new  trusts,  of  and  concerning  the  same,  as  should  be  ne- 
cessary for  executing  and  effecting  such  sale ;  That  the  de- 
fendant contracted  with  Lord  BoUngbroke  for  the  absolute  [  481  J 
purchase  of  the  said  estates,  free  from  incumbrance,  (except 
as  in  the  said  indenture  of  release,  hereinafter  mentioned,  of 
the  ££d  of  October,  1773,  is  excepted,)  for  the  price  of 
£  19,688;  That,  for  conveying  the  same  to  the  defendant, 
the  trustees  and  Lord  Bolingbroke,  on  the  21st  of  October, 
1779,  for  the  consideration  therein  mentioned,  bargained  and 
sold  the  said  estates,  (the  same  including  the  premises  in  the 
declaration  mentioned,)  to  the  defendant,  to  have  and  to  hold 
the  same  for  a  year,  subject  to  a  pepper-corn  rent,  if  de- 
anroded,  to  the  intent  that  a  release  of  the  same,  in  fee, 
sight  be  granted  to  him;  That,  accordingly,  by  indenture 
of  release  of  the  22d  of  October,  1773 ;  reciting  the  release 
of  1765,  the  deed  of  1757,  the  deed  of  die  20th  of  October, 
1773,  and  the  contract  with  the  defendant;  the  said  trustees, 
with  (he  consent  and  approbation  of  Lord  Bolingbroke,  re- 
leased to  the  defendant,  all  the  said  estates,  %c.  in  die  deed 
of  the  20th  of  October  specified,  to  the  use  of  him  and  his 
heirs  forever;  That  the  said  last-mentioned  indenture  was 
duly  executed,  according  to  the  tenor  of  the  poxver  of  revo- 
cation and  sale,  in  the  deed  of  the  4th  of  November,  1765  ; 
That  the  premises  in  the  declaration  mentioned  were  part  of 
those  so  released  to  the  defendant ;  That  the  indenture  of  the 
24th  and  25th  of  July,  1770,  were  not,  nor  was  either  of 
them,  nor  any  incumbrance  created  by  them,  or  either  of 
them,  excepted,  or  mentioned  by  the  indeuture  of  release,  of 
the  22d  of  October,  1773;  That  Lord  Bolingbroke,  by 
virtue  of  the  said  indentures  of  the  3d  and  4th  of  November, 
1765,  was  tenant  for  life,  and  in  the  actual  possession  and 
receipt  of  the  rents  and  profits  of  the  premises  hi  the  declare* 
lion  mentioned,  at  the  time  of  the  execution  of  the  deeds  of 
the  24th  and  25th  of  July,  1770;  That  the  defendant,  at 
the  time  of  his  contract  for  the  aforesaid  purchase,  and  of 
making  the  indentures  of  the  21st  and  22d  of  October,  1773, 
had  due  notice  of  the  indentures  of  the  24th  and  25th  of 
July,  1770,  and  of  the  yearly  rent,  or  annuity,  therein  men- 
tioned ;  That  the  defendant,  and  certain  other  persons,  were, 

at 
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1 780.  at.  die  time  of  bringing  die  ejectment,  and  at  die  time  of  the 
t^^s  trial,  inpossession  of  the  premises  in  the  declaration  spe- 
Goodrioht  cified ;  That  a  quarterly  payment  of  the  annuity  had  been, 
against  *nd  still  was,  in  arrear,  for  28  days ;  And  that  on  the  14th 
Cator.  of  June,  %c.  (subsequent  to  the  expiration  of  the  18  dap,) 
the  lessor  of  the  plaintiff  demised  to  the  plaintiff;  That,  by 
virtue  of  such  demise,  he  entered,  Sfc. 

This  special  verdict  was  argued,  on  Tuesday,  the  21st  of 
November,  by  Morgan,  for  the  plaintiff,  and  Rous,  for  the 
defendant. 

Morgan  said,  he  supposed  it  would  be  contended,  on  the 
other  side,— 1.  That  the  revocation  of  the  uses  of  the  release 
of  1765,  by  that  of  the  20th  of  October,  1773,  had  made 
void  the  demise  to  the  lessor  of  the  plaintiff.    In  answer  to 
this,  it  ought  to  be  Considered,  what  the  powers  incident  to  a 
tenant  for  life  are,  and  how  far  those  powers  were  restrained, 
or  narrowed,  in  this  particular  instance,  by  any  thing  con- 
tained  iu  the  release  of  1765.    The  special  verdict  espressiv 
find*,  that  Lord  Bolingbroke  was  tenant  for  life.    Now,  that 
a  tenant  for  life  may  grant  any  interest  for  years  determinable 
with  his  own  life,  without  incurring  a  forfeiture,  is  clearly 
settled  by  the  authorities  cited  in  2  Bacons  Abr.  279.  viz. 
8  Co.  45.  and  Co.  Ldtt.  233.    Then,  as  to  the  effect  of  the 
leasing  power,  and  of  the  power  of  revocation,  in  the  release 
of  1765 ;  the  first  can  only  regard  such  acts  as  Lord  Bo&*g- 
broke  was  thereby  authorized  to  do,  which  might  affect  the 
interest  of  those  in  remainder,  after  the  determination  of  his 
estate  for  life.    It  cannot  affect  the  powers  incident  to  his 
estate  for  life.    To  have  restrained  him  in  that  respect,  would 
have  been  repugnant  to  the  very  nature  of  the  interest  granted 
to  him.  -  But  die  demise  to  Mrs.  Hare  was  not  an  act  which 
could  affect  the  reversion ;  and  it  hath  nothing  whatever  to  do 
with  the  leasing  power,  nor  was  it  at  all  necessary  that  it 
should  be  made  under  any  of  the  restrictions  required  thereby. 
With  respect  to  the  power  of  revocation  in  the  release  of 
1765,  that  could  only  extend  to  such  estates  as  should  exist 
in  Lord  Bolitutbroke,  and  the  trustees,  at  die  time  of  execut- 
ing the  deed  of  revocation.    It  could  not  possibly  enable  the 
tenant  for  life  to  annul  acts  done  by  himself,  and  which,  under 
that  very  deed  'which  created  the  power  of  revocation,  be  had 
a  power  to  do.    Besides,  it  does  not  appear  that  Mrs.  Hart 
was  acquainted  with  the  power  of  revocation,  and,  therefore, 
she  is  to  be  considered  as  a  purchaser  for  valuable  conside- 
ration, without  notice.     The  defendant,  on  die  contniy, 
•  bought  the  estate  with  fell  knowledge  of  this  incumbrance, 
and,  therefore,  took  it  subject  to  die  charge.— But,  2.  it 
will  be  contended,  that  this  is  an  action  brought  by  the  ksnr 
of  the  plaintiff,  as  landlord,  against  the  defendant,  as  taunt, 
and  lhat  the  circumstances  are  not  such  as  entitle  her,  upefer 

As 
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the  statute  of  4  Geo.  £.  c£8.  $  2.  to  bring  *an  ejectment,  1780. 
without  re-entry  or  demand.  But  it  must  be  considered,  that  \_-[J-^j 
an  entry  by  the  plaintiff  is  found  by  the  verdict,  and  indeed  Goodrich* 
the  defendant  could  not  have  obtained  a  special  verdict,  with-  against 
out  confessing  lease,  entry,  and  ouster.  As  to  actual  entry,  Catotu 
it  has  been  solemnly  determined  in  the  Common  Pleas,  while  *[  483  ] 
Willes,  Chief  Justice,  presided  in  that  court,  that  it  is  only 
necessary  in  the  single  case  of  avoiding  a  fine  [1]. 

Rous,  for  the  defendant,— 1.  Denied  that  any  such  general 
rule  had  been  laid  down  as  had  been  just  mentioned.  He 
coutended,  that  it  was  clear,  from  the  wording  of  the  statute 
of  4  Geo*  2.  c.  28.  $  2.  that  demand,  and  actual  re-entry,  in 
nil  cases  between  "landlord  and  tenant,  are  only  to  be  dis- 
pensed with,  whore  there  ia.  half  a  year's  rent  in  arrear,  and 
no  sufficient  distress  to  be  found  on  the  premises.  Here 
poly  a  quarters  rent  is  stated  to  have  been  in  arrear,  and,  as 
it  is  not  found  that  there  was  not  sufficient  distress,  the  court, 
according  to  all  the  rules  of  construing  special  verdicts,  must 
imply  that  there  was. — 2.  It  is  clear  that  Mrs.  Hare  knew 
Lord  Bolingbroke  was  only  tenant  for  life,  as  she  took  her 
annuity  for  nis  life,  not  for  her  own.  It  must,  therefore,  be 
presumed,  that  she  had  recourse  to  the  settlement  creating 
his  estate  for  life,  and,  if  so,  she  must  have  known  of  the 
power  of  revocation,  and  therefore  took  the  conveyance, 
knowing,  if  he  should  execute  the  power,  that  she  would  be 
reduced  to  the  security  of  his  bond.  It  is  true,  Cator  was 
acquainted  with  the  conveyance  to  Mrs.  Hare,  but,  as  he 
was  advised  that  it  did  not  bind  the  estate  after  the  revoca- 
tion, and  he  gave  the  full  value,  his  conscience  is  not  affected. 
If  he  had  looked  to  the  value  of  her  incumbrance,  which 
is  stated  to  be  £3000,  and  had  deducted  that  from  the  full 
price,  it  would  have  been  a  fraud  upon  the  trustees.  At  any 
rate,  how  far  he  shall  be  affected  by  the  notice  of  Mrs. 
Hare's  grant,  is  for  the  consideration  of  a  court  of  equity.  The 
legal  estate  must  depend  on  the  construction  of  the  settlement 
of  1765.     A  tenant  for  life  who  has  only  a  qualified  or  defeat 

bible 

[l]  The  case  here  alluded  to,  the  to  be  that  of  Jenkin  v.  Prickard,  C.  J5. 
name  of  which  was  not  recollected,  at  AT.  30  Geo.  2.  cited  in  Jmw  of  X.  Yr. 
the  time,  by  anyone  at  the  bar,  seems    cd.  177$,  P-  103  [f  1]. 


[r  1]  The  case  of  Jenkin  v.  Pri-  which  there  is  now  a  full  and  learned 

chord,  which  is  reported  in  2  Wilson,  report,  Willes,  177.     It  was  there  ex- 

45,  decides  only,  that  to  avoid  a  fine  pressly  ruled,  and  on  great  considcra- 

at  common  law  without  proclama-  tion,  that  actual  entry  was  equally 

tions,  no  actual  entry  is  necessary,  necessary  to  avoid  a  fine  at  common 

I  conclude  the  case  alluded  to,  w,as  law. 
Tapner  d.  Pcckham  v.  Mcrlott;   of 
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1780.      **b)e  interest,  cannot  alien  the  estate,  for'  his  own  life,  As- 
v^s^^      charged  from  the  qualifications  which  affected  it  in  his  hands; 
Goodrioht  •nc'  ^°r(^  Bolingbroke's  estate  for  life  was  walified,mid  sub- 
against      J**  to  ^e  operations  and  consequences  of  the  power  of  re- 
Cator.      vocation.    The  interest  of  the  trustees,  and  all  die  clauses 
and  powers  of  the  settlement,  having  been  created  in  conse- 
[  484  ]      quence  of  a  marriage  contract,  were  for  valuable  considera- 
tion,   in  the  power  of  revocation,  the  only  exception  is 
with  regard  to  leases  made  pursuant  to  the  leasing  power.    Is 
it  not,  therefore,  the  obvious  construction,  that  all  Mother  in- 
cumbrances, not  made  pursuant  to  that  power,  were  to  be 
affected  by  the  revocation  ? 

Morgan,  in  reply,  observed)  that  this  action  was  brought 
on  the  express  contract  between  the  parties,  by  which  Mrs. 
Hare  was  entitled  to  enter,  if  any  payment  should  be  in 
arrear  for  28  days,  not  under  the  statute  of  Geo.  2.  A*tt> 
the  other  point,  he  said  that  the  demise  by  Lord  Boling- 
broke  to  Mrs.  Hare  ought  to  be  considered  as  a  relinquish- 
ment, pro  tanto,  of  his  power  of  revocation ;  and  it  would 
be  a  gross  absurdity,  if,  after  he  had  received  £3QQQ,  on  the 
security  of  his  life  estate,  he  could  re-instate  himself  by  an 
act  of  his  own,  and  entirely  relieve  the  estate  from  that  in- 
cumbrance. 

Lord  Mansfield, — The  defendant  in  this  canse  has 
turned  the  lessor  of  the  plaintiff  twice  round,  upon  former 
occasions,  by  objections  in  point  of  form  [1].  It  would  be 
very  unfortunate,  if  he  were  to  succeed  a  third  time  in  a 
similar  attempt. — As  to  the  second  point,  was  an  actual  entry 
necessary  in  this  case?  I  have  always  taken  die  distinction  te 
be,  that,  where  entry  is  necessary  to  complete  the  landlord's 
title,  (as  when  a  power  to  re-enter  is  reserved  to  him  in  case 
of  non-payment  of  rent,)  there,  the  confession  of  lease,  en- 
try, and  ouster,  is  sufficient ;  but  that  where  it  is  requisite  in 
order  to  rebut  the  defendants  title,  actual  entry  must  be 
made.  This  is  the  case  when  a  fine  is  to  be  avoided.  In 
the  case  of  Dormer  v.  Fortescue,  which  waa  much  argued, 

both 

[1  ]  The  lessor  of  the  plaintiff  had  wised,  a  form  in  Surry,  which  farm  was 
first  brought  covenant  against  the  de-  not  sold  to  the  defendant ;  and  a  case 
fendant,  as  assignee  of  the  estate,  right,  being  reserved,  and  the  question  ar- 
title,  SfC.  granted  by  her  to  Lord  Bo-  gued,  (as  stated  supra,  p.  1S4.  Note 
lingbroke;  the  defendant  pleaded,  that  [2l],)  it  was  held,  that  he  could  not 
the  estate,  right,  title,  §c.  of  Lord  be  sued  as  assignee.  Afterwards,  .an 
Bolingbroke,  in  the  premises  demised  ejectment  was  brought,  but  the  lessor 
by  her  to  Lord  Bolmgbrokc,  did  not  of  the  plaintiff  having  neglected  to  in- 
come to  him  by  assignment :  And  on  roll  the  annuity,  according  to  \7 
the  trial  it  appeared  that,  besides  the  Geo.  3.  c.  2(>.  she  was  nonsuited  il» 
estate  in  Kent,  Lord  Bolingbroke  had  de-  in  that  action, 
mised  to  her,  and  that  she  had  rc-de- 
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both  here,  and  in  the  House  of  Lords  (a),  I  find  the  counsel       1 780 
could  not  state  another  instance,  where  actual  entry  must  be        .? 
made.    The  clause  of  the  statute*  of  Geo.  2.  is  very  con-  Goodrich* 
fused,  but  I  think  it  meant  only  to  provide  a  remedy  in  cases      against 
of  vacant  possession,  although  other  matters  are  thrown  in.       Cator. 
My  present  opinion  is,  that  actual  entry  was  not  necessary  in    •  !   485  ] 
this  case.     That,  surely,  could  never  be  the  intention  of  the 
parties,  where  the  right  of  re-entry  is  expressly  reserved,  if  a 
quarter's  rent  shall  be  in  arrear  for  28  days. — With  regard 
to  the Jfrsl  point,  I  cannot  frame  a  doubt  upon  it.     Undoubt- 
edly Lord  Bolingbroke  had  a  right  to  do  what  he  did.     It  is 
a  right  which  arises  out  of  the  nature  of  his  estate.     The 
question  is,  Whether  the  same  Lord  Bolingbroke  who.  has 
made  this  demise,  for  a  valuable  consideration,  can  be  au- 
thorized to  revoke  it  under  any  power  in  any  settlement  ? 
fof,  by  the  power,  the  revocation  must  be  executed  by  him. 
There  is  a  gross  fraud  attempted,  in  this  case,  either  upon 
Cator,  or  on  Mrs.  Hare.    If  Cator  did  not  know  of  the  in- 
cumbrance, there  was  a  fraud  upon  him.     But  it  is  found 
that  he  knew  of  it ;  and,  therefore,  the  fraud  was  upon  Mrs. 
Hare. — If  the  defendant's  counsel  can  find -any  case  of  this 
sort,  where  actual  entry  has  been  held  necessary,  let  them 
mention  it  to  the  court. 

Wills s,  Justice,  of  the  same  opinion. 

Ashhukst,  Justice,  of  the  same  opinion.  He  recollected 
die  case  in  C.  jB.  alluded  to  by  Morgan,  and  also  a  case  of 
Astlin  v.  Perkins,  in  this  court  to  the  same  effect. 

Bullbb,  Justice, — I  am  entirely  of  the  same  opinion, 
as  to  the  question  on  the  effect  of  the  revocation.  With 
regard  to  the  other,  I  think  it  proper  it  should  be  enquired 
into. 

This  day,  Lord  Mansfiblo,  delivered  the  ultimate  opi- 
nion of  the  court,  as  follows : 

Lord  Mansfield, — We  have  looked  very  particularly 
into  the  cases  for  two  hundred  years  back,  and  we  find  a 
great  deal  of  contrariety  on  the  question,  whether  an  actual 
entry  is  necessary,  in  order  to  maintain  an  ejectment,  on  a 
clause  of  re-entry,  for  non-payment  of  rent :  but,  in  the 
most  distant  period,  the  better  opinion  had  been,  that  it  is 
not.  This  was  Lord  Hale's  opinion,  and  is  mentioned  as 
such,  and  as  that  of  Lord  Chief  Justice  Sceogos,  by  Lord 
Holt,  in  the  case  of  Little  v.  Heaton  (a).  But  we  look 
upon  it  as  haying  been  fully  settled,  in  1703,  by  the  opinion 
of  all  the.  judges,  upon  deliberation,  and  consideration  of  all 

the 

(«)  Law  of  K.  Pr.  ed.  1775,  p.  104.        (a)  1  An.  N.  Pr.  2  Ld.  Raym.  f  50. 
Berrington  v.  Parhhvrst,  B.R.H.  II     1  Salk.  259.  S.  C.  Holt.  264. 
Geo.  2.  2  Sir.  1086\  <*>  Andr.  125. 
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the  cases,  that  actual  entry  [f  2],  is  only  necessary  to  avoid 
a  fine  [1];*  and  so  the  practice  has  been  ever  since.  The 
Goomught  reason  of  the  thing  is  agreeable  to  the  practice,  lor  it  is  ab» 
against  surd  to  entangle  men's  rights  in  nets  of  form  .without  mean- 
ing ;  and  an  ejectment  being  a  mere  creature  of  the  court, 
framed  for  the  purpose  of  bringing  the  light  to  an  exami- 
nation, an  actual  entry  can  be  of  no  service.  In  the  case  of 
fines  it  is  required  by  a  positive  rule  of  law,  and  clearly  ne- 
cessary under  the  statute  of  4  Anne,  c.  16.  (b).     1  haves 

string 


Cator. 

•[  486  ] 


[  l]  Q«.  If  actual  entry  is  not  also 
necessary,  in  order  to  prevent  the  ope- 
ration of  the  statute  of  limitations,  2 1 
Jac.  1.  c.  1<J.  Vide  Law  of  N.  Pr.  ed. 
1775,  p.  102  [f  3].  OSo  held  on 
a  trial  at  bar  in  Ford  v.  Grey,  B.R.H. 
2  Anne,  "  unless  there  be  some  spc- 
"  cial  reason  to  the  contrary."  1 
Salk.  285.    Actual  entry  is  also  ne- 


cessary, in  order  to  enable  a  person 
who  has  recovered  in  ejectment,  to 
maintain  trespass  for  the  mesne  pro- 
fits against  one  who  was  occupier 
when  the  title  accrued,  but  not  at  (he 
time  of  the  ejectment.  Law  of  N.  JV. 
ed*  1775,  p.  87- 
(6)§l£ 


[f  2]  In  Doe  A.  Duckett  v.  Watts, 
9  East.  17,  the  court  held,  that  this 
necessity  did  not  apply  to  fines  at 
common  law,  but  only  to  fines  with 
proclamations  under  "the  statute  of 
//.  7«  But  sec  the  learned  note  of  the 
reporter,  in  which  it  is  observed,  that 
the  case  of  Tapner  v.  Merlott,  supra, 
cit.  p.  413,  in  Not.  was  not  mentioned 
in  that  case. 

[f  3]  It  is  certainly  laid  down  in 
Bull.  N.  P.  expressly,  that  the  trying 
of  one  ejectment,  in  which  lease,  en- 
try, and  ouster,  are  confessed,  will  not 
save  the  statute  of  limitations,  for  the 
purpose  of  another;  hut  that  the  second 
ejectment  must  also  be  within  twenty 
years,  unless  there  has  been  an  actual 
entry;  and  a  reference  is  given  to  Ca. 
K.  B.  573 ;  but  Ford  v.  Grey,  is  not 
referred  to  there  for  that  point ;  and 
it  seems,  from  both  reports  of  that 
case,  that  no  such  point  was  there 
ruled.  I  apprehend  that  the  passage 
here  quoted  from  Ford  v.  Grey  for 
that  purpose,  had  a  different  import : 
viz.  that,  where  a  party  relied  upon  an 
actual  entry,  to  avoid  the  statute,  such 
entry  must  be  upon  the  land  itself, 
without  special  cause,    such  as  arc 


mentioned  in  Litt.  «.  421 ;  see  6  Mod. 
44.  The  reason,  however,  for  the 
position  in  Bull.  N.P.  may  be,  that  the 
entry  as  there  confessed  is  confessed 
between  different  parties,  and  that  the 
lessee  in  the  second  ejectment  cannot 
be  said  to  be  the  same  person  with 
the  lessee  in  the  former,  both  being 
fictitious.  Yet  the  record  in  eject* 
ment  is  held  to  be  evidenoe  against 
the  same  tenant  in  possession  in  aa 
action  against  him  at  the  suit  of  the 
lessor  for  mesne  profits.  Query,  there- 
fore, on  what  principle,  in  a  second 
ejectment,  where  the  lessor  of  the 
plaintiff  is  the  same,  and  the  defend- 
ant the  same,  proof  of  lease,  entry, 
and  ouster,  confessed  in  the  former, 
should  not  be  evidence  to  save  the 
statute  of  limitations  in  the  latter; 
the  confession  of  loose  in  the  former 
necessarily  implying  an  entry  by  tie 
lessor,  for  the  purpose  of  making  the 
lease.  It  seems,  however,  if  entry  so 
confessed  were  equivalent  to  actual 
entry,  it  would  be  subject  to  the  same 
restriction,  and  only  be  available  upon 
action  commenced  within  a  year,  ac- 
cording to  4  Jan.  c.  16.  sf  lo\ 
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t* 

striag  of  all  the  cases  on  this  subject,  but  it  would  be  very       j  739. 
anenteftaining  and  unnecessary  to  state  them*    Mr.  Roys  also       L,n^L> 
contended,  that  a  demand  of  the  rent  was  necessary.    There   Goooaioux 
seemed  to  be  some  weight  in  that  point,  upon  the  reason  of       against 
the  thing;  and,  on  looking  into  the  cases,  it  appears,  to  have       Cator. 
a  foundation  m  authority  (c).     But,  here,  by  the  express 
terms  of  the  lease,  the  demand  is  dispensed  with.    The  act 
of  4  Geo.  2.  is  very  perplexed ;    but  the  meaning  certainly 
only  is,  that,  where  there  is  no  stipulation -in  the  lease  for  en- 
try without  demand,  you  may,  notwithstanding,  enter  without 
demand,  provided  six  months  rent  is  in  arrear,  and  there  is 
not  a  sufficient  distress ;  otherwise,  in  such  cases,  you  must 
make  a  demand  [f  3]. 

Judgment  for  the  plaintiff 

(d)  2  Ld.  Raym,  751,  in  Marg.  of  land,  the  demand  must  be  on  the 
<&  Vide,  also,  Cro.  EL  15.  where  it  is  most  notorious  place  of  the  land,  and, 
said  to  have  been  heid,  that  in  the  case    of  a  house,  in  the  house. 


The  Kino  againfi  Read.  ^"S*1* 

°        *  x2d  Nov. 

T>ULE  to  shew  cause,  why  this  and  five  other  convictions  a  cmtictkm  by 
'*•*'  upon  the  mutiny  act  (d)f   for  not  quartering  officers,  *  ^JJJj^jf^^J 
should  not  be  quashed.    The  objection  was,  that  the  evidence  £t  forth"  the"  & 
was  not  set  forth.    The  conviction  run  thus :  "  Whereupon,  «viden<*. 
"  witnesses  being  examined  on  oath,  and  the  said  William 
u  Read   having   neglected,   or    refused,   to   attend,    after 
"  being  duly  summoned,  to  answer  such  complaints  and  in- 
"  formations,  and  having  duly  considered  on  the  evidences, 
"  I,  the  said  Edward  Dyne,  am  of  opinion,  that  the  said 
"  William  Read  did  refuse  to  find  such  proper  quarters 
"  for  the  said  Thomas  Davis,  as  by  the  said  act  are  directed 
"  to  be  found ;  and  I  do,  accordingly,  adjudge  and  convict, 

Peckham,  in  support  of  the  conviction,  insisted,  that  the      r  437  1 
bet  was  sufficiently  stated  to  shew  on  what  ground  the  ma- 
gistiate  founded  his  judgment. 

B.  Hunter 

W  *  71. 


[?3]  S.  P.  Doe  d.  Forsttr  v.  Wand-    Mayo,  1  Sound.  287,  and  note  16,  of 
&w,  7  T.R.I  17.    Sea  also  Duppa  v.    Mr.  Serjeant  Williams's  edition. 
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J3.  Hunter  was  on  the  other  side :  but  the  court,  witbotf 
hearing  him,  said;  the  question  was  not  open,  and  thai  the 
conviction  could  not  be  supported  [11 

The  conviction  quashed. 


[I]  Vide  Rex  v.  Theed,  M.  5  Geo.  2. 
\  Str.  919.  Rex  v.  KiUet ,  E.  7  Geo.  3. 


4  Burr.  2063.     <3>  Rex  v.  Br^rn,  H. 

If  Geo.  2.  Andr.  81  [f  l]. 


Wednesday, 
ttdNov. 


An  estate  to  A. 
for  life  in  a  deed, 
and  a  limitation 
of  the  tame 
estate  to  the 
heirs  of  the  body 
of  A.  in  a  mill, 
(though  the 
estate  by  the 
deed  was  volun- 
tary, and  moved 
from  the  testator, 
and  is  recited  in 
the  will,)  do  not 
unite  so  as  to 
fire  A.  an 
estate-tail,  bat 
the  heirs  of  his 
body  take  by 
purcaoje.— A  de- 
vise of  a  real 
estate  to  B.  alter 
a  good  executory 
devise  thereof  to 
the  heirs  male  of 
the  body  of  A. 
from  and  after 
the  decease  of  A. 
and  limited  on 
default  of  such 
issue,  is  a  good 
executory  de- 
vise j  vesting, 
either  fn  posses- 
sion, on  the 
death  of  i4.  with* 
out  leaving 
issue-ttiale,  or 
as  a  remainder 
after  an  estate- 
tail,  on  his 
death  leaving 
issue-male. 


Doe,   Lessee  of  Fonnereau,   against 

FONNEREAU. 

TTPON  a  special  verdict,  in  an  action  of  ejectment,  which 
^    was  tried  before  Lord  Mansfield,  at  the  Sittings  for 
Middlesex,  after  Easter  Term,  19  Geo.  3.  the  facts  were : 
That  Claude  Fonnereau,  being  seised  in  fee,  by  indenture, 
bearing  date  die  1st  of  April,  1735,  and  made  between  him 
and  his  eldest  son  Thomas  Fonnereau,  in  consideration  of  na- 
tural love  and  affection,  did  give  and  grant  to  the  said  Thomas 
Fonnereau,  and  his  assigns,  the  estate  in  question,  to  hold  the 
same  to  him,  and  his  assigns,  from  Michaelmas  then  last 
past,  for  life,  without  impeachment  of  waste,  at  the  rent  of 
a  pepper-corn,  if  demanded :  that  Thomas,  the  son,  entered, 
and  was  seised  in  his  demesne  as  of  freehold,  for  life,  the 
reversion  in  fee  remaining  in  the  father;  and  that  the  father, 
on  the  27th  of  June,  1738,  devised  the  said  reversion  in  the 
words  following; — "  Whereas  1  have  settled  my  estate,  called 
"  Christ-Church,  at  Ipswich,  in  Suffolk,  (the  lands  in  ques- 
"  tion,)  upon  my  eldest  son  Thomas  Fonnereau,  (or  the  term 
"  of  his  natural  life;  my  will  is,  and  I  do  hereby,  from  and 
"  after  his  decease,  give  and  devise  the  same  to  the  fairs  male 
"  of  his  body  begotten  in  lawful  marriage,  and,  in  default 
"  of  such  issue,  to  the  use  and  behoof  of  my  second,  third, 
"fourth,  and  fifth  sons,  severally,  successively,  and  in  re- 
"  mainder,  one  after  another,  as  they  every  of  diem  are  in 
"  priority  of  birth,  and  seniority  of  age,  and  of  the  several 
11  heirs  male  begotten  in  lawful  marriage,  of  the  body  and 
"  bodies  of  my  said  sons  respectively  issuing,  the  eider  of 
"  my  said  sons,  and  the  heirs  >male  of  his  body,  to  be  always 
"  preferred,  and  to  take,  before  the  younger  of  my  said  sons, 


[f  l]  See  also  R.  v.  Thompson,  2  T. 
it.  18,  as  to  the  mode  of  setting  out 
evidence  in  a  conviction  for  using  a 
gun  to  destroy  game:  a  precedent 
which  the  court  thought  so  established, 
that  they  would  not  allow  it  to  be 


called  in  question, (although  inconsis- 
tent with  the  cases  of  other  convic- 
tions,) and  refused  a  rule  nisi  for  that 
purpose,  on  the  motion  of  Ahbott,  £* 
47G.$.R.v.Ptaree. 
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u  and  the  heirs  male  of  their  bodies;  and,  for  want  of  such  »]  790. 

*  issue,  to  my  right  heirs :"  that  the  testator,  afterwards,  on  ^  _^j 
the  Sfh  of  April,  1740,  died,  seised  of  the  said  reversion,  I>0R 
leaving  the  said  Thomas  Fonnereau  his  eldest  son,  Claudius  against     - 
Fonnereau,  (the  lessor  of  the  plaintiff,)  his  second  son,  and  Poxnsuau 
three  other  sons ;  that,  after  die  death  of  the  testator,  his 

eldest  son  Thomas,  tieing  seised  of  the  premises  as  the  law 
requires,  covenanted  to  levy  a  fine,  for  the  purpose  of  making 

*  tenant  to  the  prtecipe,  which  he  afterwards  did,  and  suffered 
«  recovery,  to  the  use  of  himself  in  fee:  that  afterwards,  on 
the  6th  of  January,  4779,  Thomas  devised  to  the  use  of  his 
nephew  Martin  Fonnereau,  (the  defendant,)  for  Kfe,  with 
divers  remainders  over:  that  Thomas,  soon  after  making  his 
will,  died  seised,  without  leaving,  or  ever  having  had,  any  law- 
nil  issue  whatsoever,  and  without  having  ever  been  married: 
that  the  lessor  of  the  plaintiff, .  in  1779,  made  an  actual  entry 
into  the  premises,  for  the  purpose  of  avoiding  the  fine  levied 
by  his  brother  Thomas. 

The  case  was  argued,  in  Trinity  Term,  19  Geo.  3.  (a),  by 
Booke,  for  die  plaintiff,  and  Wilson,  for  the  defendant;  and 
•gain,  in  Hilary  Term,  20  Geo.  3.  ( b),  by  Hill,  Serjeant, 
for  the  plaintiff,  and  Dunning  for  die  defendant ;  and,  ia 
Easier  Term  following  (c),  Lord  Mansfield  delivered  the 
opinion  of  the  court,  in  favour  of  the  defendant.  A  few  days 
afterwards,  however  (rf;,  his  Lordship  directed,  that  the  judg- 
ment should  be  stopped,  and  the  case  argued  again  in  the  en- 
suing term.  Accordingly,  there  was  a  third  argument  in  Tri- 
nity Term,  €0  Geo.  3,  (e),  by  the  Solicitor-General,  for  the 
plaintiff,  and  Grose,  Serjeant,  for  the  defendant,;  after  which, 
the  case  stood  over  till  mis  day,  when  judgment  was  given  for 
<he  plaintiff. 

There  were  two  general  questions  hi  the  case ;  1 .  Supposing 
the  limitations  over  to  the  second,  and  other  sons,  to  have  been 
good 'in  their  creation,  whether  they  were  not  barred  and  de- 
stroyed by  the  recovery?  2.  Whether  those  limitations  were 
not  void 'from  the  beginning  ? 

If  Thomas,  the  son,  took  an  estate-tail,  it  was  dear  that  the 
limitations  over-were  barred,  and  the  title  of  the  lessor  of  the 
plaintiff  destroyed.  But  such  an  estate-tail  could  only  have 
vested  in  Thomas;  either,  1.  by  coupling  the  estate  for  life, 
ferried  upon  him  by  the  deed  set  forth  m  the  special  verdict,  [  489  ] 
with  the  limitations  to  his  heirs-male  in  the  will,  so  as  to 
bring  this  within  the  rule  in  Sheila/*  case  (f),  or,  £.  by 

construing 

(a)  Friday,  18  Jane,  1779-  (e)  Tuesday,  30  May,  1780. 

(b)  Tuesday,  8  February,  1780.  ffj  C?B.  T.  23  El.  1  Co.  93.  ft. 
(cj  Friday,  14  April,  1780.                104.  a.  10&  b. 

(d)  Tuesday,  18  April,  1780. 
Vol.  II.  O 
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17  gO.      conitiubg  him  to  have  taken  such  estate-tail  under  die  will. 

y^^[  If  Thomas .  took  only  an  estate  for  life,  then  the  recovery 
2^^      could  not  bar  the  limitations  to  the  second  and  other  sons, 

against  ^  ^V  were  ?CKK*  *n  t^ie"'  creation ;  and,  therefore,  on  this 
Fovv ekiav.  supposition,  it  was  necessary  for  the  defendant  to  insist,  that 
those  limitations  were  executory  devises,  and  void,  as  bong 
limited  on  too  remote  a  contingency.  In  consequence 
pf  these  different  views  of  the  case,  there  were  four  dif- 
ferent heads  of  argument  insisted  upon  by  the  counsel  for  the 
plaintiff. 

1.  They  contended,  that  the  limitations  to  Thomas  in  the 
deed,  and  to  his  issue-male  in  the  will,  could  not  be  coupled, 
so  as  to  make  the  words  of  the  latter  words  of  descent,  and  to 
vest  an  estate-tail  in  him. 

2.  That  an  estate-tail  to  Thomas  could  not  be  raised  from 
the  words  of  the  will. 

S.  That  the  limitation  to  the  second  son,  was  an  imme- 
diate devise  of  the  reversion  after  Thomas's  life,  by  which  aa 
estate-tail  in  that  reversion  vested  in  the  second  son  Claudius, 
(the  lessor  of  the  plaintiff,)  immediately  on  the  testator's 
death,  with  successive  vested  remainders  over  to  the  other 
younger  sons. 

4.  Or,  if  it  should  be  held  that  the  successive  devises  to 
die  younger  sons  were  all  future  and  executory  [p  1],  then, 
that  they  were  not  within  the  reason  and  principle  upon 
which  executory  devises  had  been  held  void  as  being  too 
remote. 

On  these  four  heads  the  substance  of  the  arguments  for  the 
plaintiff  was  as  follows. 

1.  The  rule  in  Shelley* %  case,  only  applies  where  the  hist 
and  subsequent  limitations  are  in  the  same  instrument.  The 
words  are :  "  When  the  ancestor,  by  any  gift  or  conveyance, 
"  takes  an  estate  of  freehold,  and,  in  the  same  gift  or  com- 
"  veyance,  an  estate  is  limited,  either  mediately  or  im- 
€€  mediately,  to  his  heirs  in  fee,  or  in  tail,  that  always,  hi 
"  such  cases,  '  the  heirs9  are  words  of  limitation  of  the 
"  estate,  and  not  words  of  purchase  (a,)."  The  court  »or, 
C  490  ]  (when  the  feudal  reasons  for  which  it  was  introduced  base 
ceased,)  will  not  be  inclined  to  extend  the  rule ;  as  it  tends, 
in  most  instances,  rather  to  defeat  than  give  effect  to  the  real 

intentooa 

1  (a)  1  Co.  104.  a. 


[f  l]  That  the  limitations  to  the  the  estate  for  life  to  Thomas)    w«* 

heirs  of  Thomas,  as  well  as  those  to  executory  devises,  and  not  remainders; 

the  other  sons,  (not  being  created  by  see  Fearn  Cont.  Rem.  448. 
the  same  instrument  which  created 
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intention  of  the  testator  [f  2];  and,  though  some  authorities       1780. 
fray  be  mentioned  where  it  has  been,  perhaps,  carried  farther       t— v-^i 
in  some  respects  than  the  words  above  cited  import,  yet,  upon         Ice 
a  review  of  all  the  cases  on  the  subject,  so  far  from  there        against 
being  any  decision  to  warrant  the  application  ot  it  to  the  case  Fonnereau 
of  limitations  in  two  different  conveyances,  it  will  be  found 
that  the  contrary  has  been  determined.     In  the  first  Insti- 
tute (b)9    Lord   Coke  expresses  himself  thus :    "  If  a  man 
"  seised  in  fee,  make  a  feoffment  in  fee,  (  nd  depart  with  his 
"  whole  estate,)  and  limit  the  use  to  his  daughter,  for  life, 
"  and,  after  her  decease,  to  the  use  of  his  son,  in  tail,  and 
"  after,  to  the  use  of  the  right  heirs  of  the  feoffor ;  in  this 
"  case,  albeit,  he  departed  with  the  whole  fee-simple  by  the 
"  feoffment,  and  limited  no  use  to  himself,  yet  hath  he  a  re- 
"  version,  for  whensoever  die  ancestor  takes  an  estate  for 
"  life,  and  after,  a  limitation  is  made  to  h.s  right  heirs,  the 
"  right  heirs  shall  not  be  purchasers ;  and  here  in  this  case, 
"  when  the  limitation  is  to  his  right  heirs,  and  right  heirs  h$ 
"  cannot  have  during  his  life,  (for  non  est  hares  viventis )  th$ 

*  law  doth  create  a  use  in  him  during  his  life,  until  the  future 
"  use  cotneth  iu  esse,  and,  consequently,  the  right  heirs  cau- 
d<  not  be  purchasers ;  and  no  diversity  when  the  taw  creates 

*  the  estate  fcr  life,  and  when  the  party."  Iliis  extends  the 
rule  in  Shelley  s  case,  to  that  of  a  resulting  use  lor  life,  but 
still  that  resulting  use  arises  upon  the  name  conveyance  whicfi 
creates  the  limitation  to  the  heirs.  In  Pibus  v.  Mitford(a)9 
a  father  covenanted  to  stand  seised  "  to  the  use  of  his  heirs 
"  male,  begotten  or  to  be  begotten  on  the  body  of  his  second 
u  zmfef*  and  there,  too,  it  was  held  by  Lord  Hale,  Wild, 

and 

(h)  Co.  Littl.  22.  b.  (a)  B.  R.  T.  35  Car.  2.  1  Vcntr.  372. 


[t  2)  The  rule  has  been  applied  to  See  Doe  v.  Cooper,   1  East  229,  and 

cases,  where  it  obviously  counteracts  Woods.  Baron,  ib.  259,  and  the  cases 

the  intent  of  the  testator,  when  the  there  cited.     But  if  it  appear  clearly, 

ment  defeated  is  only  a  particular  from  the  expressions  of  the  will,  that 

intent,  and  the  application  of  the  rule  the  testator  designed  the  heirs  to  take 

is  necessary  to  give  effect  to  thegewe-  as  purchasers;    as,  if  they  are  men- 

ral  intent.  As  where  the  estate  is  given  tioned  severally  and  successively,  &c. 

to  die  first  taker  "  for  life  only,"  but  it  in  such  case  this  rule  of  construction 

appears  to  be  the  intent  of  the  testa-  gives  way,  and  the  first  taker  has  only 

tor,  that  all  the  issue  of  the  first  taker  a  life  estate,  with  remainder  to  the  per- 

should  inherit  the  whole  estate,  before  sons  designated   by  the  description  of 

it  should  go  over;  and  there  remains  heirs;  even  though  the  technical  phrase 

no  other  mode  of  rendering  that  gene-  heirs  of  the  bodv  be  used.  Goodtitle 

ral  intent  available,,  but  by  giving  an  v.  Herring,  1  East.  264,  and  the  cases 

*tate  of  inheritance  to  the  first  taker,  there  cited. 

G2 
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1780.      M«i  ftAiNsVoRO.  Justices,  against  ITwisd^n,  Justice,  mat 

s^v^  a°  use  %  ^^  m  t"e  father  arose  by  implication,  which  united 
Doe         with  the  express  limitation  to  the  heirs  male  by  the  second 

against  wife,  so  as  to  make  him  .tenant  in  special  tail ;  but  still,  this 
Fonnereau  implication  arose  upon  the  same  conveyance  which  created 
the  express  limitation.  In  Goodman  v.  Goodright  (b)f  it 
is  manifest,  from  the  reasoning,  both  of  the  counsel  and  the 
court,  lailhough  there  was  no  express  opinion  given,)  that  it 
was  not  thought  the  estate  given  to  the  niece,  by  the  articies, 
could  unite  with  the  limitation  to  the  heirs  of  her  body  fay 
another  husband,  in  the  will.    These  authorities,  therefore, 

r  491  ]  (which  may  perhaps  be  cited  on  the  other  side,)  do  not  cany 
the  rule  to  the  case  of  two  different  conveyances^  nor  can  any 

Sositive  decision  be  found  that  does.  The  only  instance  of  a 
oubt  having  been  entertained,  was  by  Lord  Keeper  Wright, 
hi  the  case  of  Clifton  v.  Jackson  (c),  who  is  stated  to  have 
feud,  that  "  all  the  authorities  are  only  in  the  affirmative; 
"  that,  if  by  the  same  deed,  they  shall  consolidate;  not  nega- 
«  lively ;  that,  if  by  different  deeds,  they  shall  not.**  But  there 
was  no  determination  in  that  case ;  and  he  was  clearly  mis* 
taken  as  to  the  authorities.  In  Cranmer*$  Case(d),  Dybb, 
Chief  Justice,  expressly  says,  that,  "  if  a  lease  is  made  to 

*  A.  for  life,  the  remainder  to  the  right  lieirs  of  B.  and  B. 
"  purchaseth  the  estate  of  A.  the  estate  in  remainder  is  not 
n  executed,  for  it  is  not  conveyed  by  the  grant  of  the  Jint 

*  grantor,  but  by  the  act  of  another  person  after  the  grant* 
So,  in  Snow  v.  Cutler  (e),  a  husband  and  wife  being  seieei 
of  a  copyhold  estate,  to  them  and  the  heirs  of  the  husbau^ 
the  husband  smfendered  to  the  use  of  his  will,  and  afterwards 
devised  to  the  heirs  of  the  body  of  the  wife,  if  they  should 
attain  14  years,  and,  though  the  court  differed  on  some  of  the 
points  in  the  case,  and  did  not  give  judgment,  yet  they  all 
agreed  that  the  devise  to  the  heirs  of  the  body  of  die  wife, 
was  not  a  remainder  to  her,  but  an  executory  devise,  "  for 
"  although  the  wife  had  an  estate  for  her  life,  yet  this  isanew 
*'  devise,  to  take  place  after  her  death,  and  is  not  a  remainder 
"  joined  to  her  estate."  And,  again,  in  Moore  v.  Parker  (a) 
A.  having  issue  B.  his  son,  settled  lands,  on  the  marriage  of  B. 
to  the  use  of  B.  for  life,  remainder  to  the  wife  of  B.  for  lifefc 
Remainder  to  the  first  and  other  sons  in  tail,  with  reversion  ta 
himself  in  fee.  Afterwards,  A.  devised  the  same  tank,  to 
such  issue-male  as  B.  should  have  by  any  6ther  wife,  in  tail- 
male,  and,  in  case  of  failure  of  isaue-male  tn  B,  to  his  gnad- 
children  by  his  daughter  C.  in  fee.     B.  suffered  a  recovery, 


{b)  M.  33  Geo.  2.  2  burr.  $73*  («)  B.R.  T.  16  Car.  2.  1  Lev.  1**. 

Tide  infra.  136. 

(c)  Cane.  H.  1704.  2  Vera.  486.  (a)  B.  R.E.  7  WUU  3.  1  Ld.Bq*u 

{d  )  C.  B.  16  EUz.  2  Leon.  5. 7.  37. 4  Mod.  316.  Shnn.  55%. 
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and  di^d  without  issue-male.    Holt,  Chief  Justice  dpubtecl      j  7  gQ^ 
as  to  the  reversion  devised  to  the  grand-children,  because  there      v^^^J 
was  a  prior  devise,  to  persons  not  tit  esse,  per  verba  c(epr$-       jj)05 
senti;  but  he  was  clear  that  the  device  to  BVs  issue-male,  by       against 
any  other  wife,  could  not  be  tacked  to  the  estate  for  life,  6e-  JJonnerkait 
cause  that  was  limited  by  another  conveyance;  and,  in  this,  all 
the  cither  judge*  concurred  [1}.     Lastly,  ip  Hopkins  v.  Hop-      [  492  ] 
kins(b)9  Lord  Hakdwickk,  in  citing  Pibus  y.  Mitfard* 
seems,  clearly  to  have  thought  that  the  rule  ou^it  not  to  be 
carried  farther  than  it  had  been  in  that  casefc,). 

'2.  It  will  be  impossible  Cor  the  defendant's  counsel  tQ 
maintain,  that  Thomas  took  an  estate-tail  by  the  will.  In  the 
first  place,  he  certainly  did  not  take  such  estate  by  express 
devise.  If  the  testator  had,  in  words,  devised  to  him  the  life* 
estate,  which  he  had  already  by  the  deed,  that  devise  couJd 
have  had  no  effect ;  but  there  is  no  attempt  of  that  sort  ip  the 
will,  wbich  only  takes  notice  of  the  life-estate  which  Thomas 
already  had,  by  way  of  recital ;  and,  that  a  mere  recital  will 
not  amount  to  a  devise,  has  been  often  determined  [*  3],  part 
ticularjy  in  Wright  v.  Wyvett  (d),  and  Right  ?.  Harm 
mond(e).  In  the  second  place,  it  will  not  be  possible  ty 
raise  ap  estate-tad  to  Thomas  by  implication.  On  this  point* 
the  case  of  Lanesborough  v,  fox  (f),  was  not  stronger  than 
this.  There,  Lord  Lanesborough,  having  the  reversion  fr 
fee,  of  lands  settled  upon  the  marriage  of  his  son  Jamff 
Lane  jn  strict  settlement,  devised  all  the,  laud*  in  that  settler 
ment,  (to  which  the  will  referred,)  "  on  failure  of  issue  of 
11  the  body  of  James  Lane,  and  for  want  of  the  heirs-matf 
"  °fmy  wrfy,"  to  his  (daughter  Frances ,  in  tail,  witji  remaJQ* 
iers  over ;  and  it  was  adjudged,  in  the  House  of  Lords,  upon 
the  opinion  of  all  the  judges,  that  James  did  not  take  any 
estate-tail  by  implication  £<&]•  Such  an  implication  is  nevef 
made  unless  in  order  to  effectuate  the  intention  of  the  testar 
tor.  It  will  be  contended,  perhaps,  that  Claude  Fonnpvap 
pupt  have  ijijeuded  to  five  to  his  son  fhpmas,  V  large  ap 

[1]  Holt  cited,  for  this,  a  case  in        (t)  B.  R.E.7  Geo.U  I  Str.  427. 

29  Ed.  3.  exactly  similar  to  that  put  429*  S.  C.  Com.  232. 
by  Dyer  iy  Cramer's  Case  9}>Qve-meik-        (f)  Dow.  Proc.    Qn  Error  from 

tioned.  Cam.  Scape,  in  Ireland,  E.  6  Geo.  2. 

(6)  Cane.  1738.  1  Atk.  581.  Ca.  Temp.  Talb.  262. 

(c)  Ibid.  596.  [«W   S.  P.  LetheuWer  v,  Tracey, 

id)  C.B.  JT.  J  W.  *  AT.  2  Ventr.  Cane.  1754.    3  Atk.  793.  796,  79Tt 

J6,  J.  Ambl  220. 224. 


ft  3)  See  <kc.  Skfrrqtt  v.  Oakley,  J  T.  R.  492* 
GS 
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1780.       e*t*te  ** to  his  otlier  sons,  and  that,  as  the  limitations  to  the 

^       j      second,  and  other  sons,  are  estates-tail,  the  will  ought  to  be  so 
Dob         construed  as  to  give  the  same  estate  to  the  eldest,    But  the 

against       truth  is,  that,  though,  in  words,  he  has  given  estates-tail  to  his 

Fonnereau  younger  sons,  he  certainly  did  not  mean  that  the  second  should 

be  able  to  defeat  the  limitations  over  to  those  in  succession 

after  him,  fyc.  nor,  of  course,  that  Thomas  should  be  able  to 

destroy  that  to  the  second. 

[  493  ]  -.If  the  eldest  son  had  not  such  an  estate  as  enabled  him 

to  suffer  a  valid  recovery,  nothing  done  by  him  has  divested 
any  right  which  the  second  son  had  under  the  will,  and,  there* 
fore,  it  remains  to  see  whether  the  devise  over  to  the  second, 
and  other  sons,  is  capable  of  such  a  construction,  as  to  be 
good  and  effectual  without  contradicting  any  rule  of  law. 
The  affirmative  of  this  may  be  maintained  in  two  ways.      In 
the  jirst  place,  the  will  may  be  so  construed  as  to  give  the 
second  son  an  immediate  estate,  in  the  reversion  expectant  oq 
the  death  of  Thomas,  subject  to  open  and  let  in  the  devise 
to  the  heirs-male  of  Thomas,  if,  and  when,  any  person  should 
happen  to  answer  that  description.    This  construction  may 
be  supported  on   the    authority  of  Uvedall  v.  Uvedafl  (a), 
where,  there  being  a  feoffment  to  the  use  of  A.  for  life,  re- 
mainder to  the  use  of  his  first  and  other  sons,  in  tail-male, 
remainder  to  the  use  of  B.  for  life,  remainder  to  his  first  and 
other  sons  in  tail-male,  and  A.  having  no  son,  and  B.  having 
one,  A.  cut  down  timber  trees,  and  it  was  held  that  JB.'s  son, 
might  maintain  trover  for  the  trees,  as  having  the  immediate 
inheritance  at  the  time  that  they  were  cut  down,  and  the  re- 
mainder to  the  first  and  other  sons  of  A.  was  no  impediment, 
being  but  a  possibility,  which  might  never  happen.     Accord- 
ing to  a  notion  which  long  prevailed,  an  estate  given  per  verba 
de  prasenti,  to  persons  not  in  esse  at  the  time  of  the  testa* 
tor's  death, .  (as  here  to  the  heirs  of  the  body  of  Thomas,) 
was  void  j  but  even  then,  it  was  held  that  the  limitation  over 
was  not  also  void,  but  vested  immediately,  in  the  same  man- 
lier as  if  there  had  been  no  such  preceding  devise ;  2  Rollers 
Abridgment,    title  Remainder  (6),    Scolastica's   Case(m), 
Avelynv.Ward(c\  Andrews  v.  Fuiham(d),  Goodrigktv. 
Cornish  (e),  Scattergood  v.  Edge(f).    'This  distinction,  in- 
deed, has  been  over-ruled  in  later  cases,  and  it  has  been  held 

that^ 

(«)  B.  R.  M.  24  Car.  1.  *Roil.  119-  (d)  B.R.  T.  11  4- 12  G<o.  2.  Amir. 

4-  pi  3.  AHeyne,  81 .  263.  269 

(«  P.  425.  (C)  7>  Cites  9  U.  6.  (e)  B.  R.  H.  5  W.  *  M .   1  SslL 

24-  6\  226\   1  Ld.Raym.3. 

(m)  C.  B.  M.  13  £  14  EL  Plowd.  (/)  C.  B.  f.  9  Will.  3.    1  S*U. 

403.414.  229.  S.  C.  12  Mod.  278;  and,  now, 

(c)  Cane.  1749.  1  Vez.  42Q.  in  Supplement  to  Ed.  of  1781,  of  11 

Mod.  277* 
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that,  in  whatever  words  the  devise  is,  yet,  if  it  be  clear,  from       1780. 
the  subject-matter,  that  the  testator  meant  it  to  be  future,  it      v--v--j 
shall  enure  in  that  manner,*  and  not  be  void,  though  the  devi~        Dos 
see  is  not  in  esse  at  the  time  of  the  testator's  death ;  Harris       against 
y.  Barnes  {g\  Doev.  Carkton(k)\\\  Fonnbreau 

4.  [2],  The  devise  to  die  second  son,  (if  not  immediate,)  *  [  494  ] 
may  be  considered  either — First,  as  an  executory  limitation 
upon  the  alternative  of  one  of  two  events,  (which  alternative 
is  quaintly  termed  a  contingency  with  a  double  aspect,)  viz. 
either  the  event  of  Thomas  leaving  issue-male  of  Bis  body, 
or,  that  of  his  dying  without  leaving  issue-male,  (which  is 
what,  in  truth,  has  happened ;)  and  on  this  last  event  hap* 
pening,  it  would  actually  vest  in  possession,  long  within  the 
time  allowed  by  law,  namely,  immediately  on  the  death  of  a 
person  in  esse: — or,  secondly,  independent  of  that  ground,  as 
such  an  executory  devise  as,  in  all  events,  and  which  ever  of  the 
two  contingencies  should  happen,  could  not  tie  up  the  estate 
from  alienation  beyond  21  years  after  the  death  of  a  person 
in  esse,  and  therefore,  not  within  the  principle  of  the  rule, 
making  devises  on  the  indefinite  failure  of  issue  void  as  being 
too  remote. — First,  As  to  the  implied  double  contingency, 
eases  of  that  sort  have  been  often  determined  on  personal 
property,  and  the  devise  over  supported,  when  the  second  of 
the  two  events  took  place  (t);  and  there  is  no  sound  reason 
why  a  like  implication  should  not  be  made  in  devises  of  land 
ao  as  to  support  the  intention  Of  the  testator.  Indeed,  it  ha 
been  so  held  by  this  court  in  a  late  case,  viz.  Baldwin  V 
Karoer  (Jc),  which  was  sent  from  the  court  of  Chancery,  and 
in  which  both  real  and  personal  property  were  held  to  pass 
to  the  devisees,  after  an  executory  devise  to  the  heirs  of  the 
body  of  A.  such  heirs  never  having  come  in  esse. — But,  se 
condly,  as  to  the  other  ground,  and  supposing  no  such  double 
contingency  to  be  implied  as  having  been  in  the  contem- 
plation of  the  testator,  what  is  to  hinder  this  to  be  supported  , 
as  a  good  executory  devise  ?  The  only  objection  to  the  va» 
Why  of  such  a  devise  is,  the  possibility  of  its  not  vesting 

within 

(g)  B.  R.  H.  8  Geo.  3.  4  Burr,  been  exploded,  and  that  it  is  settled, 

SI 57.  Since  reported,  1  Blacks t.  6*3.  that  a  will  must  always  be  construed 

(h)  C.  B.  '/.  21  if  22  Geo.  2.     1  as  it  ought  to  have  been  at  the  instant 

Wils.  225 .  of  the  testator's  death. 

[1]  Roofce  cited  fay's  Case,  report*        [2]  Lord  MANSFiELDsaid  to  Rooke, 

ed  Cro.  Eliz.  878,  and  mentioned  in  on  the  first  argument,  that  the  whole 

Hopkins  v.  Hopkins,  Ca.  Temp.  Talb.  point  seemed*  to  him  to  be,  whether 

48,  to  shew,  that  the  nature  of  a  devise  they  could  make  the  estate  to  the  se- 

may  vary,  so  as  to  be  construed  a  re-  cond  son  good,  on  the  ground  of  an 

mainder,  or  executory  devise,  .as  will  iniplied  dputye  contingency. 
best  support  the  intension,  according        (1)  Stanley  v.  Leigh,  Cane.  M.  1732, 

to  circumstances.    But  Lord  Mans*  2  P.  Will.  686,  SfC.  N 

field  told  him,  that  proposition  had        (A)  Vide  infra,  p.  503.  Note  [l]. 

Gr4 
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HiJO.      wi&m  the  time  requijwi  bylaw  to  prevent  f&ptofcm    U 

jU^-U      that  abaction  does,  not  be,  it  will  be  mawtawed,  thaufk 
I>oi        against  the  other  rules  of  law*    Thus,  by  way  of  executory 

against  devise  a  fee  may  be  limited  o«r  *  fee  (« j ;  a  contingent  estate 
Eo****BA0  may  be  created,  without  a  previous  freehold  interest  to  sup* 
port  k;  a  term  may  be  given  to  one  for  Ufo,  with  limifttiam 
over,  4rc.  But  it  wdl  be  said  to  be.  part  of  the  rule,  as  to  A* 
tine  whtn  *n  executory  devise  can  vest,  that,  if  it  it  limited 
after  an  indefioite  failure  of  issue,  that  is  too  remote,  and 
that,  here,  tie  Uoutatien  to  the  second  son,  Q£  the  implied 
double  contingency  shall  be  rejected,)  is  after  an  indefinitn 
failure  of  the  msmHaneie  of  Thomas.  But,  when  the  prm* 
triple  on  which  this  ride  is  founded  is  examined,  it  will  be 
found  not  to  apply  to  the  present  case.  Every  estate  created 
by  way  of  remainder,  may  be  destroyed,  and  the  estate  aliened, 
twenty-one  years,  (or  a  lew  months  more  (6),)  after  the  death 
of  the  person  in  esse,  at  die  time  of  its  creation;  for  if  the 
remainder  is  to  the  unborn  son  of  J.  in  tail,  (and  nouenaof* 
remote  ran  be  limited,)  and  the  particular  estate  is  limited 
for  life,  either  1.  to  A.  os  2.  to  B.  the  remainder  attest  «nt 
in  interest,  as  soon  as  a  son  is  born,  to  A. ;  and,  if  we  suppose 
that  son  ta  he  posthumous,  still  he  will  come  of  age  twenty* 
one  years  and  a  few  months  alter  die  death  of  his  father,  and 
then  by  himself,  (if  bis  father  was  the  particular  tenant,  or  if 
B.  was,  and  is  dead,)  or  by  joining  with  B.(xf  B.  was  (ho 
particular  tenant,  and  is  then  alive,)  he  may  suffer  a  recovery, 
destroy  alt  subsequent  limitations,  and  alien  die  estate*  At 
an  executory  dewse  cannot  be  barred  by  a  recovery,  or  any 
other  act  of  the  person  previously  entitled  to  the  estate  (e\ 
after  their  general  validity  came  to  be  allowed,  the  coasts 
were  anxious  to  restrain  them,  so  as  pot  to  create  perpetui- 
ties, or  tie  property  tip  longer  than  it  can  be  done  by  way  of 
remainder;  and,  therefore,  if  they  are  limited  so  as  not  pos- 
sibly to  take  effect  till  more  than  twenty-one  years  and  a  few 
months  after  the  death  of  a  person  i»  esse,  they  are  held  to  be 
void.  Thus  an  executory  devise,  to  take  effect  after  an  udt 
born  son  of  A;  should  attain  his  age  of  twenty-five,  would  be 
void,  as  being  too  remote,  and,  a  fortiori,  if  it  were  not  to 
take  effect  till  an  indefinite  failure  of  the  issue  of  A*  they 
not  having  any  previous  estate  in  the  land.    If  the  first  lim*, 

C  *£K>  ]      tation  is  an  executory  devise,  then  all  that  follow  are.    There- 
fore, on  the  supposition,  that,  here,  the  devise  to  the  heirs  of 
*     the  body  of  Thomas  was  future  and  executory,  those  to  the 
second,  and  other  sons,  also  were.    But  it  is  settled,  that, 
whenever  the  first  limitation,  in  such  case,  vests  in  possession, 

those 

(a)   Pells  v.  Brown,  B.  R.  M.   18    child,  by  10  Sp  11  WULS.C  1«. 
fac.  I.  Cro.Jac.59Q.  (c)  B    R.  M.   18  Jac.  \.  Pcft% 

(*)  in  the  case  of  a  posthumous    Brown,  Cro.Jac.59Q. 
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those  that  follow,  vest  m  Intermt  at  the  *ame  Uamf  and      J7gQ 

therefore  cease  to  be  executory,  tod  become  mere  Vested  re*  ' 

maiodess,  and  subject  lo  all  die  incident*  of  that  *ort  of      ^jy^ 

estate  (h)l     If,  tberefore9   the  estate  lo  the  heirs-male  of       ft<minst 

Thomas  had  vested,  by  his  leaving  male-issue,  which  it  must  Fonnereav 

here  done,  if  at  all,  at  bis  death,  or  in  a  few  month*  after  it, 

then  the  limitations  over  would  heve  become  vested  remain 

4ere»    On  this  supposition,  qs  *ooa  as  the  son  of  Thorn** 

came  of  age,  he  might  have  suffered  a  recovery  to  bar  the 

subsequent  estate*  to  the  second  and  other  sons.    The  only  * 

other  po*sible  event  is  that  which  has  happened,  vi$.  the 

death  of  Thomas  without  leaving  male  issue,    in  that  case, 

the  estate  in  the  second  son,  vests  in  possession  immediately, 

and,  therefore,  either  way,  the  land  could  not  be  fettered  be** 

yood  twenty-one  years  and  a  few  months  after  the  life  of  a 

person  in  esse.    This  being  the  case,  the  limitation  to  the  se* 

good  son,  cannot  be  considered,  on  any  supposition,  as  too 

remote.— Doe  v.  Carlton  b\    Harris  v.  Barnes  (c),    Good* 

tight  v.  Cornish  (d),    Gore  v.  Gore(e),  Hopkins  v.  Hop* 

W(/),  ami   Brownsword  v.  Edwards  (g)  were  cited,    as 

establishing    the    principles   and  reasoning  on  this  head; 

but,  particularly,  the  case  of  Stephens  v.  Stephens  (A)  was, 

on  the  second  and  tliird  argument,  insisted  on,  as  directly  in 

port. 

The  counsel  for  the  defendant  argued,  on  the  different 
heads,  to  the  following  effect  2 

1.  The  primary  intention  of  the  testator  manifestly  must 
base  been  to  give  Thomas  an  estate-tail ;  for  there  can  be  no 
reason  to  suppose,  that  he  meant  to  limit  a  different,  or 
better;  interest,  to  his  younger  sons,  than  to  him ;  Kins  v. 
Melting  (iy  The  court,  therefore,  will  do  every  thing  in  their 
power,  consistent  with  the  rules  of  law,  to  give  effect  to  that 
intention.  Now,  it  has  never  yet  been  determined,  that  two  [  497  ] 
estates  in  the  same  land,  though  by  different  conveyances, 
given  to  the  same  person,  both  voluntary  ^  and  both  flowing 
from  the  same  person,  shall  not  unite*  Though  not  within 
the  exact  words,  siich  a  case  is  clearly  within  the  principle  of 
the  rule  in  Shelters  case.  Here,  the  deed  was  voluntary; 
it  might  have  been  defeated  by  the  father;  and  be  considered 
himself  as  confirming  it,  and  giving  the  same  estate  again  by 
Jus  wilL    To  consider  the  deed,  aud  the  will,  as  the  sane 

conveyance, 

(a)  Stephen*  v.  Stephens,  Hopkins  v.  (r)  Cane.  T.  1722.  2  P-  ^Ul.  28. 

#opkms,+c.  (/)  Cane.  M.   1794.  Ca.   Temp. 

(*)  C.  B.  T.  21  4-  22  Geo.  2. 174*.  Talk.  44. 

I  Wit*.  225.  and  cited  4  Burr.  2l60.  (g)  Cane.  1751.  2  Vez.  243.  249. 

(c)  B.  A.  H.  8  Geo.  9.     4  Burr.  (*)  Cane.  1736.  Ca.Temp.Talb.  228. 

2157-  (i)  B.  A.  M.  24  Car.  2.^  I  Ventr. 

(<Q  1  Sulk.  22$.  225.  2  Lev.  58. 
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1780,       conveyance,  would  only  be  analogous  to  what  the  law  doe* 

v—- •— J       in  other  instances ;  as  of  powers,  and  the  execution  of  those 
Doe         powers,  fines  or  recoveries,  and  deeds  to  declare  or  lead  the 

against  uses,  6)c.  None  of  the  cases  cited  to  shew,  that  the  two  li- 
Fonnereap  nutations  cannot  unite,  amount  to  any  thing  like  an  authority 
or  decision  applicable  here.  The  case  mentioned  by  Dyer, 
in  Cranmer's  case,  differed  materially  from  this ;  for,  there, 
the  limitation  for  life  came  to  B.  after  the  creation  of  that 
to  his  right  heirs,  and  they  came  from  different  persons. 
Snow  v.  Cutler  was  never  decided ;  and  there,  too,  the  two 
estates  came  from  different  persons  [1].  In  Moore  v.  Par* 
her,  there  was  no  determination ;  but,  there,  the  limitation 
to  the  first  and  other  sons  of  B.  shewed  that  it  could  not  be 
intended  that  he  should  take  an  estate-tail;  and  if  both, 
in  that  case,  had  been  limited  by  the  same  conveyance,  they 
could  not  have  been  consolidated.  The  point  is  clearly 
considered  by  the  court,  in  Goodman  v.  Goodright  (a),  as  then 
undetermined ;  and  it  certainly  has  not  been  decided  since  that 
case. 

2.  To  raise  an  estate-tail  in  Thomas,  upon  die  words  of 
the  will  itself,  will  be  most  consonant  to  die  intention  of 
the  testator,  for  he  certainly  must  have  meant  that  all  die  sons 
of  Thomas  should  be  capable  of  taking;  yet,  if  Thomas  had 
left  several  sons,  according  to  the  construction  contended  for 
on  the  part  of  the  plaintiff,  an  estate-tail  would  have  vested 
in  the  eldest,  on  the  father's  death,  and  then  the  others  would 
have  been  totally  excluded,  though  die  issue  of  the  eldest 
should  afterwards  have  failed.  Those  words,  therefore,  con. 
sistently  with  the  intention  of  the  testator,  cannot  be  coo* 
strued  to  limit  an  estate-tail,  by  purchase,  to  the  sons  of 
Thomas;  and,  if  it  appear  to  the  court,  that  he  must  have 
meant  to  give  such  estate  to  Thomas  himself,  they  will  give 
effect  to  that  intention,  if  they  can,  either  upon  the  express 

[  498  ]  words,  or  by  legal  implication  Now  there  seem  to  be  ejr- 
press  words  sufficient  for  that  purpose.  Consider  the  whole 
devise  together  as  one  sentence.  After  mentioning  Thomas, 
the  eldest  son,  and  then  the  second,  third,  fourth,  and  fifth, 
the  testator  adds,  The  elder  of  my  said  sons,  and  the  heirs 
male  of  his  body,  to  be  always  preferred,  and  to  take  before 
the  younger  of  my  said  sons  and  the  heirs  male  of  their  6o- 
dies,  Does  it  not  seem  clear,  that  Thomas  was  here  meaot 
by  " the  elder  of  my  said  sons"  and  that  an  immediate 
estate-tail  in  the  reversion  was  thereby  expressly  limited  to 
him?  But,  if  there  were  no  express  words,  still,  if  there 
is  a  fair  ground  for  implying  an  estate-tail,  the  court  will  do 
it,  to  promote,  thougpi  never  to  defeat,  the  intention  of  a 

testator, 

[l]  It  does  not  appear,  from  the  report  of  the  case,  whether  tfe$y«M, 
or  did  not*  (a)  2  Burr.  878. 
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testator.    Instances  of  such  implied  devises  are  very  ancient,      1780. 
There  is  one  of  an  estate  for  life,  in  the  year-book  of  Henry      u      ^ 
VII.  where  the  devise  was,  "  all  my  goods  to  my  wife,  and         j)OE 
*  after  my  wifis  death,  my  son  ana  heir  shall  have  the      against 
"  house;  and,  (says  the  book,)  although  there  was  no  de-  Fonnbeeau 
"  vise  of  the  house  made  to  the  wife,  by  express  words,  (but 
"  only  by  implication,  because  the  heir  was  not  to  have  it 
"  during  the  life  of  his  mother,)  yet,  forasmuch  as  it  was  the 
u  intent  of  the  testator,  that  the  son  should  not  have  it  during 
"  her  life,  therefore  the  wife  should  have  it  for  life ;"  to 
which  all  the  justices  agreed  (a).    And,  in  Cozen* s  case  ft;, 
where  the  words  were,  "  And  if  it  shall  please  God  to  take 
11  my  son  Richard  before  he  snail  have  issue  of  his  body*9 
it  was  held  that  Richard  took  an  estate-tail  by  implication. 
It  is  impossible  to  believe,  that  the  testator  meant  to  give  a 
different  interest  to  Thomas  from  that  limited  to  his  younger 
sons ;  and  there  is  no  weight  in  the  argument,  that,  by  giving 
him  an  estate-tail,  he  enabled  him,  (by  the  power  of  suffering 
a  recovery  incident  to  it,)  to  defeat  the  limitations  over;  for 
that  cannot  be  supposed  to  have  been  in  the  testator's  con- 
templation,  and  the  argument  would  be  just  as  strong  against 
the  estate-tail  in  the  first  of  the  younger  sons,  he  being  thereby 
enabled  to  frustrate  the  intention  as  to  those  after  him,  and  so 
on,  successively,  through  all  the  rest. 

3.  This  cannot  be  taken  as  a  present  devise  of  the  reversion 
to  the  second  son,  subject  to  be  divested  if  Thomas  should 
have  a  son  ;    1 .  Because  the  second  son  would  take  by  pur- 
chase, and,  when  that  is  the  case,  a  vested  estate  is  never  di-       [  499  ] 
vested  again,  by  any  subsequent  event  [1];  And,  2.  Because 

die  words  of  this  will  are  all  future,  and  nothing  was  meant 
to  vest  till  after  the  death  of  Thomas. 

4.  The  idea  of  a  double  contingency  is  contrary  to  the  in* 
tention  of  the  testator :  for  it  supposes  him  to  have  meant, 
that  if  Thomas  had  no  sons,  his  own  second  son  should  take 
the  estate,  but  that  he  should  not  if  Thomas  had  a  son; 
whereas  the  testator  certainly  meant,  (though  his  intention, 
as  he  has  expressed  it,  was  contrary  to  law,)  that  his  second 
son  should  take,  at  all  events.  There  is  no  case  of  a  double 
contingency  beiug  implied,  as  to  real  property,  unless  where 
die  whole  fee-simple  is  disposed  of  by  the  first  contingent 

limitation, 

(a)  H.  \3  Hen.  Vll.  p.  i7.pl.  22.  ject  to  be  divested  when  the  devile 
Vide  Brooke,  tit.  Devise,  pi.  48.  52.  can  take  effect.  So  it  is  also  now  set- 
fiowd.  521.  tied,    since   Carter    v.   Barnardiston, 

(b)  C.  B.  29  Bliz.  Owen  29-  (Cane.  M.  1708.  1  P.  Will.  505.)  that 
[l]  Qu. — When  an  estate  descends,     it  descends  in  like  manner  in  the  case 

It  is  often  afterwards  divested.    Thus,    pf  contingent  remainders;  at  least  if 
when  there  is  an  executory  devise,  the    created  by  will, 
pnheritauce  descends  to  the  heir,  sub* 
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1780.      limitation,  so  as  if  die  first  taker  comes  in  esse,  the  whole 

.  ^v^       vests  in  him  [2].     Baldwin  v.  Karver  will  be  found  not  to 

Doe        have  turned  upon  a  double  contingency,    in  the  present ;  casfl 

against  there  was  but  one  contingency.  Wills  must  fce  constraed 
Fonxweau  UpOQ  the  circumstances  as  they  stood  at  the  testator's  death, 
and  cannot  vary  from  subsequent  events.  What  then  was  tfce 
limitation  to  the  testator's  second  son  at  the  time  of  hi*  death? 
Why,  a  future  executory  devise  on  the  general  failure  0? 
issue-male  of  Thomas.  That,  which  might  nol  have  hap- 
pened for  ages,  is  the  only  contingency  the  testator  bad  m 
view ;  and  although,  in  fact,  Thomas  happened  to  die  without 
leaving  issue-male,  that  circumstance,  which  was  posterior  tathe 
death  of  the  testator,  (according  to  the  undeniable  principle 
just  stated,)  cannot  alter  the  construction,  If  the  contaor 
gency,  on  which  the  estate  to  the  second  son  was  limited,  M 
been  the  failure  of  issue  of  Thomas,  at  the  time  qfhis  death, 
then  the  limitation  would  have  been  good.  But,  1 .  There 
are  no  words,  here,  to  restrain  it  to  that  period.  2.  In  the 
case  of  terms,  such  devises  have  been  construed  to  be  contine4 
in  that  manner,  when  any  words  were  used  which  could  post 
sibly  admit  of  that  construction;  as  in  Target  v.  Gaunt  (a), 
Pinbury  v.  Elkin(b),  Forth  v.  Chapman  (c)t  and  Harris  v» 
Barnes (d);  but,  in  all  those  cases,  the  court  have  made* 

[  500  ]  distinction  between  real  estates  and  terms,  and  have  held  that, 
in  cases  of  real  estates,  the  same  words  would  not  restrain  the 
time  to  the  death  of  the  party.  This  limitation  therefore  ii 
void,  as  being  too  remqte,  and  exactly  within  tfie  c|eternuna- 
tion  in  the  cases  of  Lanesborough  v.  Fox,  aiu|  Goodman  1 1 
Goodright.  In  the  former,  an  estate  being  limited  by  deed, 
(after  several  previous  limitations,)  to  the  beip  male  of  the 
body  of  the  testator's  son  James,  and  with  reversion  to  the 
testator,  he  devised,  "  on  failure  of  issue  of  the  body  of 
u  James,  and  for  tvant  qf  the  heirs  male  of  his  wtn  body" 
to  his  daughter  Frances,  in  tail,  with  remainders  over;  and  it 
was  determined,  on  a  writ  of  error  from  the  Exchequer 
Chamber  in  Ireland,  in  the  House  of  Lords,  by  the  opinio*, 
of  all  the  judges,  that  the  future. devise,  after  the  indefinite 
failure  of  the  issue-male  of  the  testator,  was  void,  as  being 
limited  on  too  remote' a  contingency  (e).  (n  Goodman  y. 
Goodrigkt,  the  estate  had  been  agreed  to  be  limited  by  the 
•  marriage  articles,  to  JE.  W.  the  testatrix's  nephew-in-law,  for 
life,  remainder  to  A.  L.  her  niece,  (bis  wife,)  for  life,  rer 
mainder  to  their  first  and  other  sons,  successively,  in  tail, 

remainder 

[2]  As  in  Luddbigton  v.  Kime,  I  (b)  Cane.  T.  1719- 1  P.  WW-  &- 

Lord  Raym.  203.  Gullioer  v.  Wkktt.  (c)  Cane.  M.  1720.  1  P.  IF*  663. 

I  Wifs.  105.    Goodtitle  v.  Dwharu,  (dj  B.  R.  H.  8  Geo.  3.  4  Birr* 

supra  2.  81*7. 

(a)  Cane.  E.  1718. 1  P.  Will.  432.  (ej  Ca.  ?**»•  Talb.  2ft. 
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remainder  to  their  first  and  other  daughters,  successively,  in       1 780. 
tail,  with  reversion  to  the  testatrix,  in  fee.     Afterwards,  the       ^y^r 
testatrix,  by  her  will — reciting  that  the  estate  was  limited,  or         j)0E 
agreed  to  be  limited,  after  her  own  death,  and  the  death  of      against 
her  nephew~in-law,  and  niece,  and,  in  default  of  issue  of  FoWnxreav 
their  two  bodies,  to  herself  in  fee,— devised  the  inheritance  to 
the  heirs  of  the  body  of  the  niece  A.  L.  by  any  other  hus- 
band, and,  for  want  of  such  issue,  to  her  nephew  C  L>  and 
fce  heirs  of  his  body,  remainder  over.     The  niece,  A.  L. 
and  her  husband,  E.  W.  having  suffered  a  recovery,  and  hav- 
ing died  without  issue,  the  daughter  of  the  nephew,  C.  L. 
and  her  husband,  claimed  under  the  devise,  m  tail,  to  the 
nqphew,  C.  L.  and  Lord  Mansfield,  in  delivering  the 
jadgment  of  the  court,   stated  the  single  question  to  be* 
"  Whether  the  testatrix  intended  to  give  her  nfyhtfr,  C.  L. 
"  and  the  heirs  of  his  body,  the  remainder  or  reversion  after 
"  the  death  of  herself,  arid  E.  W,  and  A.  L.  histmfe^and 
"  of  the  heirs  of  their  two  bodies,  and  aho  of  the  heirs  of 
u  A.  L.'s  body  by  any  second  husband,    Or  whether  she 
41  meant  to  give  him  an  estate  in  possession  (a)  f    The  court 
held  that  die  devise  was  clearly  'future,  and  that,  being  limited 
en  the  indefinite  failure  of  issue  of  the  niece,  A.  L.  it  was 
too  remote,    lliis  case  is  directly  in  point.    The  same  afgu* 
raent  which  has  been  used  on  die  present  occasion,  was  *p-      r  501  ] 
phcable  then;  for  it  might  have  been  said,  that,  either  fhfe 
niece,  A.  L.  must  die  without  leaving  issue,  and  then  the 
nephew,  C.  L.  s  estate  would  vest  at  the  death  of  a  person 
in  esse,  or,  if  rfhe  had  issue,  the  executory  devise  to  the 
nephew,  C  L.  would  immediately  Vest  as  a  remainder,  and 
ought  be  barred  when  the  issue  came  of  age.     But,  either 
that  argument  was  rejected  by  the  counsel,  as  of  no  weight, 
or  was  urged  without  success. 

la  reply,  on  the  first  head,  the  cases  of  Snow  v.  Cutler, 
and  Moore  v.  Parker,  were  insisted  on,  as  containing  two 
successive  opinions,  of  four  judges,  that  estates  limited  by 
different  conveyances,  cannot  unite ;  and  this  without  any 
distinction,  whether  moving  from  the  same  person  or  not. 

Ontbe  second  head  of  argument,  it  was  observed,  that  the 
position  laid  down  on  the  other  side, — that,  if  the  words 
"  heirs-male  of  the  body  of  Thomas,"  were  construed  to  be 
words  of  purchase,  then,  if  Thomas  left  an  eldest  son,  and 
he  should  die  without  issue,  no  younger  son  of  Thomas  could 
take, — was  only  founded  on  a  dictum  of  counsel,  in  Shelley's 
case,  us  reported  by  Coke  (b),  but  was  not  recognized  by 
the  court  in  that  case ;  and  that  the  contrary,  viz. — that  in 
such  case,  the  second,  third,  and  other  younger  sons,  would 
take,  in  tail,  upon  the  death  of  the  first,  or  other  elder  son, 

without 

fa)  2  Bvrr.  877-  fb)  1  Co.  104.  a,  h. 
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1780*       without  issue, — had  been  frequently  held  to  be  law,  both 

'  \^*s^j      before,    and  since;    particularly  in   John  de  Mandevilles 

Doe         case  (c),   in   Hodgkinson  v.  Wood  (d),    in    Southcot  v. 

against  Stawell(e),  and,  very  solemnly,  by  Lord  Maccletfield,  in 
Fonjjxreau  Trevor  v.  Trevor  (f),  whose  decree,  in  that  case,  was  af- 
firmed in  the  House  of  Lords.  As  to  an  implied  estate-tail 
to  Thomas,  upon  what  ground  could  such  implication  be 
made,  when  he  had  an  express  provision,  by  the  deed,  which 
which  was  taken  notice  of,  and  recited,  in  the  will  ?  Could 
it  be  seriously  contended,  that  the  will  meant  to  pass  any 
thing,  during  the  life  of  Thomas,  when  the  very  beginning  of 
the  devise  was,  "  /  devise  from  and  after  his,  (Tfomai*) 
"  decease  T*  The  subsequent  words  could  not  a<knit  of  the 
interpretation  attempted  to  be  put  upon  them.  After  the  li- 
mitation to  the  heirs  male  of  the  body  of  Thomas,  the  devise 

(  502  ]  went  on  to  the  second,  third,  fourth,  and  fifth  sons,  succes- 
sively, "  as  they  are  in  priority  of  birth/9  It  codd  not  be 
said  that  the  word  u  they*  extended  to  Thomas,  and,  if  not, 
it  would  be  impossible,  by  any  natural  construction,  to  cany 
the  expression  used  afterwards  in  the  same  sentence— t>t& 
"  the  elder  of  my  said  sons — *  beyond  those  sons  the  testator 
was  then  speaking  of,  that  is,  his  second,  and  other  younger 
sons,  exclusively  of  Thomas. 

Tie  third  head,  of  an  immediate  devise  to  the  second  son, 
was,  in  a  great  measure,  deserted,  in  the  reply  on  the  first, 
and  in  the  course  of  the  second,  and  third,  arguments. 

On  the  fourth  head,  viz.  that  the  limitation  was  good,  on 
an  implied  double  contingency,  or  rather,  (for  that  was  the 
ground  chiefly  relied  on,)  that  it  was  not,  on  any  contingency, 
too  remote  to  be  supported  as  an  executory  devise,  they  still 
urged  their  former  reasoning,  1.  As  to  the  double  contin- 
gency, they  observed,  that,  in  Harris  v.  Barnes,  though  the 
first  estate  was  a  term,  the  limitation  over  was  of  the  iiiheri- 
tance;  and,  that,  in  Baldwin  v.  Karver,  a  double  contin- 
gency was  implied,  in  respect  to  real  property,  although  the 
first  limitation  was  not  in  fee-simple.  2.  As  to  the  limits- 
tion  being  too  remote,  they  insisted  on  Stephens  v.  Stephens, 
as  in  point,  and  suggested  that  there  must  have  been  some 
omission,  or  mistake,  in  the  account  of  the  judgment  of  the 
court,  in  the  printed  report  of  Goodman  v.  Goodright.  In 
the  case  of  Lanesborough  v.  Fox,  the  executory  devise  was, 
after  an  indefinite  failure  of  the  heirs-male  of  the  testator, 
without  any  previous  limitation  to  those  heirs-male ;  which  was 

clearly 

(c)  Co.  Littl.  26.  b.  or  Thomas.) 

(d)  C.  B.  M.  Car.  1  Cro.  Car.        (e)  C.  B.  M.  28.  &  E.9  Car.  2. 1 
US.— Hill,   serjcant,   observed,  that,    Mod.  226.  237.  2  Mod.  207. 

in  one  part  of  this  report,  William  is        (J)  Cane.  T.  1719.  1  Eq.  Co.  3S7« 
printed  instead  of  (Q11.  whether  Francis    1  P.  Will.  622. 
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clearly  too  remote;   because,  as  the  limitation  over  could       1780. 
never  have  become  a  vested  remainder,  even  if  the  testator        %*-**+* 
had  had  heirs-male  after  the  issue  of  James  was  spent,  it         Doe 
could  not  have  been  barred  by  a  recovery.    To  make  the  pre-       against 
sent  like  that  case,  the  devise  to  the  heirs-male  of  Thomas  Fonne&eau 
must  be  expunged  from  the  will,  and  then,  it  was  admitted, 
that  the  devise  over  would  be  void;  and  if  the  court,  in 
Goodman  v.  Goodright,  decided,  (as  it  is  stated  in  some  ma- 
nuscript notes  of  the  case,)  that  the  first  devise  to  the  heirs 
of  the  body  of  the  niece,  by  any  second  husband,  was  void, 
because  limited  on  an  indefinite  failure  of  her  issue  by  her 
then  husband,  there  being  no  previous  estate  limited  by  the 
will,  to  such  issue,  the  determination  was  similar  to  that  in 
Lanesborough  and  Fox ;  consistent  with  that  in  Stephens  v. 
Stephens ;  and  did  not  at  all  militate  against  the  validity  of 
the  devise  over  in  the  present  case :  for,  if  the  first  devise  in       [  503  ] 
that  case  was  void,  as  being  too  remote,  the  second  to  the 
nephew,  (which  was  that  on  which  the  question  arose,)  must 
fall  to  the  ground  of  course. 

After  the  second  argument  fa),  Lord  Mansfield  said, 
there  was  no  doubt  what  the  intention  was ;  the  only  question 
was,  if  that  intention  could  be  fulfilled,  consistently  with  the 
rules  of  law.  He  desired  the  counsel  would  see  if  they  could 
fiud  any  cases,  besides  that  of  Baldwin  v.  Karver,  where  a 
double  contingency  had  been  implied  iu  a  case  of  real  estate. 
As  to  Baldwin  v.  Karver,  he  thought  the  decision  had  not 
gone  upon  thai  point ;  and  he  had  always  considered  it  as  the 
settled  doctrine,  since  the  case  of  Forth  v.  Chapman,  that 
a  double  contingency  may  be  implied  as  to  personalty,  but 
not  as  to  real  property. 

A  few  days  afterwards  (b),  his  Lordship  said,  he  had  di- 
rected the  certificate  of  the  court,  in  Baldwin  v.  Karver,  to 
be  searched  for,  and  copied.  He  then  read  it;  and  it 
thereby  appeared,  that,  although  the  court  had  suspended 
their  opinion,  aud  given  the  heir  at  law,  and  personal  repre- 
sentative, leave  to  be  heard  by  their  counsel,  against  the  vali- 
dity of  the  devise  to  the  grand-children,  they  did  not  instruct 
counsel  to  object  to  it,  and,  therefore,  the  court  avoided  the 
question,  and  only  gave  their  opinion  on  the  point  between 
the  different  grand-children,  on  the  supposition  thaf the  devise 
over  was  good  [1]. 

On 

(a)  H.  20  Geo.  3.  Tuesday,  8  Feb.     26th  January,  1774,)  for  the  opinion 
1780.  of  this  court.     The   material  part  of 

(b)  Friday,  11  Feb.  1780.  the  case  was:  That  Richard  A shwin, 

by  his  will,  dated  the  8th  of  June, 

[1]  Baldwin  and  Others  v.  Karver     1756*,  after  charging  his  real   estate 

.,     ™d  Others.  with  an  annuity  of  £80  to  his  wife. 

This  wWa  case  sent,  under  an  or-    for  life,  and  giving  her  his  household 

der  ©f  the  court  of  Chancery,  (dated     furniture,  and  £2000,  and  £500  to 

his 


17&0. 


Dob 

against 
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Oti  I  Friday,  the  14th  oi  April y  1780,  his  Lot^hip k* 
fog  asked  Hill,  scrjeant,  whether  he  had  been  able  to  find 
any  eatfe  of  real  property,  where  die  court,  on  the  words 
u  in  default  of  such  issue,*9  had  implied  a  restriction  to 
"  issue  living  at  the  death  of  the  father?  <*r,  where  a  double 

contingency 


his  nephew  John,  and  several  other 
legacies  to  different  illations  ;  devised 
his  rsal  estate,  subject  to  the  said  an* 
nuity,  and  all  the  rest  and  residue  of 
his  personal  estate,  to  trustees,  (whom 
he  also  made  his  executors*)  their 
heirs,  executors,  and  administrators, 
in  trust,  that  they  should  stand  seised 
and  possessed  thereof.  "  To  the  use 
u  of  the  heirs-male  of  the  body  of  my 
"  nephew,  John  Ashvin,  and  in  de- 
"  fault  of  such  issue-male,  then  to 
*  the  use  of  the  heirs-male  of  the 
u  body  of  my  nephew,  Richard  Ask* 
u  win,  and  in  default  of  such  issue- 
u  male,  then  to  the  use  of  all  and 
M  every  the  grand-children  of  my  late 
"  brother,  John  Ashwm,  and  .the 
*'  grand-children  of  my  late  sister, 
"  Sarah  Morris,  to  hold  all  and  sin* 
"  gular  the  said  lands  and  premises, 
"  to  them  the  said  grand-children  of 
"  my  said  brother  and  sister,  and 
"  their  heirs,  as  tenants  in  common, 
"  and  not  as  joint-tenants,  and  my 
"  said  personal  estate,  and  effects,  to 
u  be  equally  divided  amongst  them 
'•share  and  share  alike;"  That,  by 
a  codicil,  bearing  even  date  with  the 
will,  and  attested  by  the  same  wit- 
nesses, stating  that  he  had  omitted  in 
the  will  "  to  dispose  of  the  produce, 
"  interest,  and  increase  of  the  sur- 
"  plus  and  remainder  of.  his  real  and 
"  personal  estate,"  he  Erected,  that 
his  trustees  should  pay  "  all  the  in* 
"  terest,  produce,  and  increase  that 
"  should,  from  time  to  time,  arise,  or 
"  be  made,  of  his  said  real  and  per- 
u  sonal  estate,    to  his  wife,  and  to 

"  his  nephews,  John  and 
[  504  ]     "  Richard   Ashvrin,  share 

"  and  share  alike,  during 
u  their  three  natural  lives,  with  sur- 
"  vivorship  between  them ;"  That  he 


made  several  other  codicils,  which 
did  toot  vary  or  alter  the  will ;  That 
he  died  on  the  6th  o!  November,  1758, 
leaving  his  nephew  John  his  heir  at 
law;  and  afterwards  his  wite  died, 
and  also  the  nephews,  John  and 
Richardf  without  issue*  Richard  hav- 
ing been  the  survivor ;  That,  at  tk 
time  of  making  the  will,  there  were 
two. grand-children  of  his  sister,  Sarsh 
Morris,  and  six  of  his  brother  John, 
and  that  all  the  nine  survived  the  tes- 
tator; That  one  grand-child  of  the 
brother  John  Was  born  after  the  will, 
and  twelve  more  after  the  testator's 
death ;  and  all  before  the  death  of 
Richard  the  nephew.  The  question 
stated  by  the  court  of  Chancery  was, 
"  Whether  all,  or  any,  and  which, 
"  of  the  grand-children  of  the  testa- 
"  tor's  late  brother,  Johm  Ashwm, 
"  and  of  bis  late  sister,  Sarah  Morris, 
"  were  iotitled  by  the  deviser"  The 
bill  was  filed  by  two  grand-chil- 
dren of  the  sister,  born  before  the 
will,  against  Karver,  the  surviving 
trustees,  and  all  the  other  grand- 
children, or  their  representatives. 
The  case  was  argued  twice,  first  by 
Dunning,  for  the  plaintiffs,  and  Mont- 
Jield,  for  the  defendants,  and  after- 
wards by  Pepys,  for  the  plaintiff*,  and 
Wallace,  for  the  defendants.  The 
words  of  the  certificate  were  as  fol- 
lows : 

"  Having  heard  counsel  on  both 
"  sides,  and*  considered  this  case,  a 
"  doubt  occurred,  whether  the  devise 
"  of  the  real  estate,  as  it  stands  upon 
"  the  will  alone,  was  good,  and  if  it 
"  was  coupled  with  the  codicil,  whe- 
"  thcr  the  absolute  property  of  the  per- 
"  sonal  estate  would  not  vest  in  Jolm, 
"  and  therefore  we  directed  notice  to 
"  be  given  to  the  heir,  at  law  of  th« 
\     "  testator, 
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contingetK^[S}  had  been  implied,  viz.  to  the  issue,  s£  there 
should  be  any j  and  if  none,  to  the  devisee  over,  fee  said,  he 
bad  not  met  with  any  [f4]  ;  and,  thereupon,  his  Lordship  de- 
livered the  opinion  of  the  court,  to  the  following  effect : 


50* 


1780. 


Do* 

against 

FOVNEM'AU 


u  testator,  and  the  personal  repre- 
u  tentative  or  next  of  kin  to  John, 
u  that  they  might  be  heard  by  coun- 
u  sel,  if  they  pleased.  But,  the 
"  cause  having  been  postponed  to 
"  this  term,  and  no  counsel  appear- 
"  ing  for  them,  we  have  thought  pro- 
44  per  to  give  our  op'nion  upon  the 
"  question,  as  between  the  grand* 
"  children  themselves,  and,  as  they 
"  were  all  in  being  at  the  death  of 
**  Richard,  we  think  they  are  ail 
"  equally  in  tilled. 

"  M/nspiiLD, 
"  R.  Aston, 
"  E.  Willw, 

*  W.  H.  Asniivntff  [f  107]." 
June  23,  1765. 

[$]  A  double  contingency,  in  the 
sense  in  which  the  expression  was  used 
in  this  case,  is  whew  an  estate  in 
trust,  or  by  way  of  executory  devise, 
is  so  limited,  that  the  time  when  it  is 
to  vest  in  possession,  will,  on  one 
event,  fall  within  the  limits  allowed 
by  law,  and,  on  another,  will  exceed 
them.  It  may  be  said,  however,  that, 
in  many  other  cases  of  future  limita- 
tions, (indeed,  in  by  far  the  most  usual 
sorts  of  them,)  there  is  a  double  com* 
tingeney.  Thus,  suppose  an  estate  is 
limited  to  A.  for  life,  remainder  to 
B.  in  tail,  remainder  to  C. ;  here  the 


time  when  CJs  estate  shall  vest  in 
possession  depends  on  a  double  con- 
tingency, l.  If  J},  die,  without  issue, 
before  A.  it  will  vest  immediately  on 
the  death  of  A.  2.  If  B.  outlive  A.  it 
cannot  vest  till  after  the  estate-tail  in 
2.  is  at  an  end. 

Perhaps  there  may  be  some  use  ia 
the  following  distribution  of  estates 
limited  over  after  other  preceding 
limitations*  They  may  be  divided  into 
theee  etasses : 

1.  Stock  as  can  take  place  in  the 
elternatite  only. 

2.  Such  as  can  take  place  tsisc* 
cession  only. 

3.  Such  as  may  take  place,  either 
in  the  alternative,  or  in  succeuion. 

1.  Of  the  first  class  are  ail  those, 
where,  if  the  Jirsi  estate  ever  vest, 
they  cannot ;  so  that  they  are  only 
good  upon  the  alternative  of  the  first 
never  taking  effect.  This  happens 
where  there  is  a  trust,  or 
devise,  of  personal  pro-      [  505  ] 

Kty,  to  the  heirs  of  the  • 
y,  or  the  heirs  of  A.  and,  in  do* 
fault  thereof  to  fi. ;  as  m  Higgins  v. 
Dowler  (a)%  Stanley  v.  Leigh  (*), 
Src.  Or  where  them  is,  in  real  pro- 
perty, a  limitation  over  to  B.  after  a 
contingent  fee-simple  to  A.  as  in; 
Luddington   v.    Kme  (c).    Doe'  v. 

Holm 


{t  107]  This  case  of  Baldwin  v. 
JTerser,  has  been  since  reported,  Cowp. 
309. 


(a)  Cane.  M.  1707*  1  P.  Will.  98. 

( b)  Cited  supra,  p.  494.  Note  fa). 

(c)  Cited  supra,  p.  265.  Note  (c). 


[p  4]  Ace.  per  Bullcr,  J.  Doe  v.  Perryn,  7  T.  R.  494. 
Vol,  II.  H 
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1780.  Lord  Mansfield,  (having  stated  the  special  verdict^)—- 

^        *.      The  case  then  lies  in  a  very  narrow  compass.    If  the  eldest 

Doe         80n  was  tenant  *n  ^y  ^e  recovery  was  good,  -and  haired 

against    .•  ^e  limitations  over;  or,  if  the  limitations  over  were  too 

Foxns&eau  remote>  ^e  was  entitled,  as  heir  at  law.    As  to  his  being 

tenant  in  tail,  a  considerable  objection  has  been  made,  mz, 

that  he  was  tenant  for  life  under  the  settlement,  not  under 

thewill;  and  several  authorities  have  been  cited  to  prove, 

that  the  previous  and  subsequent  estates,  when  limited  by 

different 


Holme  [d),  Goodrlght  v.  Dunham  (e\ 
fyc.  Estates  of  this  class  are  often 
called  limitations  on  a  contingency 
viih  a  double  aspect ;  or,  with  less 
quaintness,  on  a  double  contingency. 
They  have  also  been  sometimes  deno- 
minated concurrent,  or  contemporary 
limitations  (/).  But  I  have  already 
remarked,  that,  in  many  of  another 
sort,  there  is,  as  much  as  in  these,  a 
double  contingency  ;  and  they  are  cer- 
tainly not  aptly  described  by  the 
.words  concurrent,  or  contemporary. 
Those  epithets  ate  rather  expressive 
of  estates  which  take  effect  at  one 
and  the  same  time*  They  might, 
with  propriety ♦  be  applied  to  the  in- 
terests which  vest  in  coparceners,  te- 
nants iii  gavel-kind,  or  joint-tenants; 
or  to  such  remainders  over  as  those 
limited,  in  the  case  of  Carter  v.  Bar~ 
nardiston,  to  Thomas  Styles  and  sir 
Thomas  Barnardiston;  for  there,  after 
the  previous  contingent  fee,  in  the 
manors  both  of  A.  and  B.  to  a  third 
person,  there  was  a  limitation  of  the 
manor  of  A.  to  the  one,  and  of  the 
manor  of  B.  to  the  other,  to  take  ef- 
fect at  the  same  time. 

2.  The  second  class  consists  of  those 
yrhich  can  never  vest,  unless  the  pre- 
f  ecling  estate  take  place  before  them, 


and  then  not  till  the  other  is  either 
spent,  or  otherwise  determined.  Of 
this  sort  there  are  examples  in  the 
cases  of  Davis  v.  Norton  (g),  and 
Watson  v.  Shippard(h)  [t  108J-  They 
aig,  however,  very  rare.  It  is  cer- 
tainly a  general  rule,  "  Where  there 
"  is  a  remainder,  or  conditional  lirai- 
"  tation  over,  that,  if  the  precedent 
"  limitation,  by  what  means  soever,  h 
"  out  of  the  case,  the  subsequent  li- 
u  mitation  tikes  place."  Indeed, 
Lord  Hardtricke,  in  Vezey's  report  of 
Avelyn  v.  Ward  (i),  is  stated  to  have 
said,  that  he  knew  of  no  case  to  the 
contrary.  But  the  two  1  have  men- 
tioned are  clearly  of  this  sort.  They 
arc  often  said  to  be  exptctant  on  the 
first  estate. 

3.  All  other  limitations  after  pre- 
vious estates,  belong  to  the  third 
class ;  and,  in  all  of  them,  as  in  all 
of  the  first,  there  is  a  double  contin- 
gency, as  already  explained.  If  the 
previous  estate  take  effect,  these  await 
its  determination,  and  then  vest  in 
possession.  If  the  other  contingency 
happen,  that  is,  if  the  first  estate  never 
vest,  they  take  place  immediately  at 
the  time  when  they  first  ought  to  have 
vested. 

A  devise 


fd)  Cited  ibid.  Note  (d). 
(e)  B.  Ut  Jf.  20  Geo.  3.  supra, 
26*4. 

O)  Supra,  p.  265.  1  Ld, 

go*. 
(g)  Cited  supra,  p.  77.  Note  (.r) 


(h)  Supra,  p.  75. 
[f  108]  Vide,  also,  in  the  case  oft 
term,    Estconrt  v.  JVarry,   B.  H.  T. 
p  W*U.  3.  Comb.  ±37. 
1      (i)  I  Fez.  422. 
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different  conveyances,  cannot  unite.    But,  if  they  did  oot>     178Q« 
unite  in  this  case,  then  the  first  limitation  in  the. will  was 
an    executory  devise,    which    remained  contingent,  till  the/ 
death  of  Thomas,  and  the  estate  given  to* the  second  son 
was  also  executory,  and,  being  after  an  indefinite  failure  FoNSERSA.tr 

of 


Dob 
against 


A  devise  after  failure  of  the  issue,  or  - 
the  heirs  of  A,  without  any  previous 
estate  to  such  issue,  or  heirs,  is  void  in 
its  creation,  whether  it  be  of  real  or 
persoual  property.  Such  a  devise,  with 
a  previous  contingent  limitation,  to  the 
issue  or  heirs  of  A.  falls  under  the  first, 
or  third,  of  the  above  classes,  and  ;  is 
[f  5]  not  void  in  its  creation.  The  rea- 
son of  the  difference  may  be  thus  ex-, 
plained:  When  there  is  no  previous 
estate  limited,  if  A,  should  have  heirs, 
or  issue,  they  might  last  for  ever,  and 
while  they  did,  there  would  be  nobody 
who  could  bar  the  estate  limited  over; 
and,   therefore,   a    perpetuity   might 
take  place,  which  the  law  will  not 
suffer.     But,  where  the  estate  is  pre- 
viously given  to  the  heirs,  or  the  issue 
of  A.  and,   (if  future,)   is  limited  to 
vest  within  the  legal  boundaries,  in 
point  of  time,  the  principle  of  pre- 
venting perpetuities  does  not  render  it 
jicces<ary  to  hold  the  devise  over  to 
be  void  in  its  creation.      For,  to  con- 
sider:   1.  The  case  of  personal  pro- 
perty ;    if    the   first  estate 
[  506*  ]   vest,  (whether  limited  to  is- 
sue, or  heirs,  is,  there,  ex- 
actly the  same  thing,)  the  entire  in* 
tercst  and  dominion  is  thereby  ex- 


hausted, and  there  is  nothing  left  upon 
which  the  subsequent  limitation  qan 
attach,  which,  therefore,  becomes  im- 
mediately, by  necessary  operation  of 
law,  a  mere  nullity:  2.  In  the  case  of 
real  property;  if  the  first  limitation  is. 
to  heirs y  the  whole  interest  and  do- 
minion, in  the  same  manner,  vests  with  ' 
that  estate;  if  it  is  to  issue t  (or  heirs  of 
the  body,  tor  1  use  those  words  as  sy- 
nonymous, because,  iu  wills,  they  gc-' 
nerally  are  so,)' then,  upon  its  vesting, 
such  an  interest  is  acquire^,  as  "en- 
ables the  first,  taker*  if  be.  please^,  by 
the  legal  ceremony  of  a  recovery,  to 
convert  his  qualified,  iujoan  absolute, 
interest  and  dominion,  and  thereby,  in 
like  manner,  render  the  devise  over  a 
mere  nullity.    This, last  was  the  case 
in  .the  present  causo  of  Doe  v.  T<mn^t 
reau.    The  point,  which  is  so.  clear*. 
Upon  tHe  principles  lain*  down  by  Lord, 
Maxsfidd,  in  delivering  tr^c  opinion  ofv 
toe  court,  was  never  before,  fully  de«/ 
vc loped,  and,  directly,  and  explicitly, 
decided.     Yet,  to  account  for  the  cer- 
tificate of  the  judges  in  Stepheris'v^ 
Stephens,  we  n\u*t  suppose  them  to 
have  held  the  same  opinion,  on  this 
precise  identical  point,     Fo*aU  the 
devises  there,  as  here*,  were  executory  * 

the 


[p  5]  Sec  Mr.PovelT*  note  to  the 
rfth  edition  of  Feu  me  Cunt.  Rem. 
vol.  II.  p.  493,  where  he  states  that 
this  position  is  erroneous,  and  con- 
trary to  the  doctrine  established  by  his 
author  in  the  text,  lie  attributes  the 
error  to  a  misconception  of  tbe  prin- 
ciple on  which  Lord  Mansfield  de- 
cided, which  he  maintains  to  have 
been,    that'  the  limitation  after    th<» 


death  of  Thomas  Fonnercau  would,  in- 
either  case,  have  been  a  good  and' 
valid  devise,  viz.  whether  he  left  Is- 
sue, or  not:  whereas  the  doctrine  o( 
double  contingencies,  as  explained  hi 
the  beginning  of  the  present  note,  is* 
that  in  one  event  the  estate  would  vest 
within  legal  limits,  but  in  the  other 
not* 
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1780.     of  wmt[j6l  was  too  remote;  therefore,  qu&c*nq*e  fit  dlfc 
s^v-^     tit  &e  *WP  •*  rAcwwi,  under  which  the  dk&ooW  claims* 

Do*       waagood.  !     • 
against         Qn  Ttmia*,  the  18th  of  ^/m7,  17$0,  his  Lon^i  said, 
Fov vb&£au  die  court  l»d  decided  that  the  devise  to  the  aefood  an  was 

▼oid, 


the  limitation  ill  fee  to  Sir  JMctoti, 
(the  testators  brother,)  was  after  an 
indefinite  figure  of  the  issue  of  the 
grand-daughters,  to  whom  a  previous 
estate,. in  tail,  was  limited;  and  the 
certificate  expressly  says,  that  when, 
the  previous  limitations  should  be 
spent,  the  estate  would  go  over  to  him, 
or  vest  in  him,  by  virtue  of  the  last 
remainder  to  hjm  in  fee  (a).  But,  to 
go  a  little  farther,  if  wjiat  was  argued 
by  the  counsel  for  the  plaintiff,  in  this 
case,  U  law,  (of  whjch  I  believe  there 
is  no  doubt,)  viz.  that  the  words 
u  Mrs  of  the  body  of  Tkonuu?  were 
Words  of  purchase,  and  that  the  eldest, 
and  ether  sons  of  Thomas^  would  have 
taken  swcceuhely,  \n  tail-male,  under 
those  words,  What  c'»«  were  the  con* 
tingent  estates  fo  the  younger  sons  of 
Tkomas,  but  executory  devises,  after 
the  indefinite  failure  of  the  issue-male 
of  their  elder  brother?  According  to 
,  JM*  it  Maudevitte9*  case  (aX  the  se- 
cond son  of  Thames,  (and  so  of.  the 
pthcrs,)  must  indeed  have  claimed,  as 


bpir-niale  of  the  body  of  his  father, 
per  formam  doni,  yet*  certainly  not 
by  descent,  for  as  the  eldest  son  took, 
|6  must  he  by  purchase.  ' 


It  may  he  observed  here,  as  no^ 
foreign  to  the  rase  I  am  reporting,  that 
the  rifle  in  Shelk/s  case  is  not  perfect- 
ly accurate,  in  saying  that,  when 
there  is,  in  the  si  me  conveyance,  a  li- 
mitation tq  the  ancestor,  for  life,  and, 
mediately  or  immediately,  to  his  heirs 
in  fee,  or  in  tail,  the  worts,  "  tit 
*•  heir?  are  not  words  of  purchase. 
When  there  is  an  intermediate  vested 
remainder,  as  in  Cowlson  v.  Cowlson, 
those  words  are  words  of  purchase[r  7} 
They  do  not  qualify  the  estate,  or  de- 
scribe the  quantity  of  interest,  given 
by  the  first  limitation,  but  vest  another 
estate,  viz*  a  remainder  in  fee,  or  in 
tail,  in  the  tenant  for  life,  they,  at 
the  same  time,  indeed',  express  the 
quantity  of  that  other  estate,  but  so 

do 


(a)  Cases  temp.  TaH.  233. 


(ft)  Cited  tupra,  p.  501,  2ftte(e). 


tt  61  Ace.  Hab<r< 
*T.&:y2~  Venal.U*\ 


v.  Vincent, 
:  92*  Venal.lei*.  Morris*  7  J".  R. 
342*  tVood'v.  Barm,  \  East. 259. 

[r7j  Mr.  Fiarne  Cont.  Rem.  103, 
has  combated  thib  position,  and  He-' 
fended  the  expressions  of  Lord  Coke 
in  SAetlefs  case.  He  maintains  that 
the  Words  "  his  heirs  *'  are  words  of 
limitation,  wfaitb«r  theie  be  such  in- 
termediate estate '.  etwen  the estate  for 
life  and  the  remainder,  or  not.  The 
tfcfrult  of  his  reasoniug  is,  that  in  the 


former  case  the  first  taker  has  aa 
estate  in  fee  divided,  and  subject  to 
the  intermediate  estate,  and  in  the 
latter  case  he  has  an  entire  estate  m 
fee  It  appears  that  in  both  cases  the 
words  "  his  heirs*  qualify  and  enlarge 
the  estate  first  given;  and  that  it  h  a 
confusion  in  terms  to  call  those  words 
of  purchase,  Which  give  an  estate  not 
v  originally  to  the  heirs,  s\c.  described, 
but  through  the  medivm  of,  or  by  de- 
sccnt  from,  the  ancestor. 


IN  TltS  TW^OTY-ttROT  YEAR  ti#  GEORGE  III, 

WW,  <m  the  authority  of  the  tea  of  Qoodmtn*.  Gtmdri$ht> 
as  reported  by  Sir  Jcrase*  Burrow,  but  that  they  had  amce 
seen  a  a*anescript*Krte  of  that  cent,  tabs*  by  Kcnpm,  whicti 

assigned  a  groaod  for  the  wetertijinrtioii  thftfent  fans  that      „ 

atated  bj  Sir  J*mt$  Bttrrow  [$].    That  the  court,  upon  this;  fifrlaau,? 
entertained  considerable  doubts  coocertnnf  the  .opmkfli  de- 
livered a  few  days  before,  and  desired  to  tsewe  the  caste  argued 
again. 

This  day,  his  Lordship  delivered  the  attouto  opinion  of  the 
<tourt,  as  follows. 

Lord 


do  other  words  of  purchase,  in  gene- 
ral, express  the  quantity  of  the  inte- 
rest: nor  can  it  well  be  otherwise. 
The  correct  method  of  expressing  the 
proposition  would  be,  that  the  wolds, 
in  such  cases,  do  not  limit  any  estate 
to  the  keiri  m  purchaser*.  Jfeelfe 
*  seems  to  have  intended  to  mahe  thai 
diatinetioa,  in  the  second  volume  of 
his  Aeridgsecnt,  &kRmm*kr.  He 
djsides  the  tale  laid  down  in  Saefty's 
cane,  into  #we  paragraphs;  and  says*. 
in  the  frst,  aiz.  with  regard  to  an  an-' 
mediate  limitation  to  the  heirs,  "The 
M  words  *  the  heirs'  are  words  of  & 

*  imitation,  and  not  of  purchase  (a). 
But,  in  the  other,  he  changes  the  ex- 
pression.   "  When  the  ancestor,  by 

*  aay  gift  6t  conveyance,  takes  wit 

*  estate  of  freehold,  artd,  in  the  sane 
**  gift  or  conveyance,  there  iseneetatrt, 
"  fefee,  or  tntatf,  la  Ms  tight  hdn 
m  meMatety,  (at*  wheat  an  estate  for 
<*  life,  or  in  anit,  biateraoxd  bebaeen . 
**  tfce  said  estates)  this  remamder.eJmU 
*'  attack  in  the  ancestor,  and  shall  not 
m  be  in  abeyance  (6)." 

[3]  I  have  been  favoured  by  Mr. 
JTeaaaa  with  a  copy  of  his  note  of  that 
ease,  which  is  nujch  fuller  than  either 
the  report  by  Sir  JatnH  Burrow,  or 
that  since  printed,  in  Ac  first  volume 
of  Blackstone'*  Reports.  It  agrees, 
however,  in  {he  material  part  of  the 


judgment  of  the  court,  with  Mr. 
Justice  Blatkttone's  account;  and  it 
appears*  by  both,  tfiat  the  decisioii 
went  upon  the  alternative,  either  of  the 
niece  having  taken  an  estate-tail  by 
implication,  or  of  the /rtt  devise  (to 
the  kein  of  ike  kmfyof  the  mete  ty 
awjr  other  k*tkm4$)  being  too  remote, 
ai»d9of<CD<iejs3,the**ceee'.  The  court 
though*  it  jinyycaiyy  to  determine, 
whether  the  niece  took  an  estate-tail 
by  implication ;  and  according  to  Mr. 
Kotyon't  note,  Lord  MmajUU, .  to 
giving  judgment,  said,  "  The  whole 
"  of  the  case  comes  to  this :  Whether 
«  Mrs.  Moitj/n,  (the  testatrix,)   in- 

*  tended,  by  The  devise,  to  give  tie 
u  fcww  ef  He  Jo*  e/  err  aim  A.  L. 
«**>*ico*Orfawrieed,  the  remainder* 

*  Mveitfceas  or  estate,  (whatever  it  ia 
^  called,)  after  tbe  deaths  of  herself, 

«  JB.aK  and  4.  In  and  failure  of  issue 
^between   them:    or   whether  she 

*  aseaot  10  ffreajt  estate  in  ptoses* 
<*  sion,  to  the  issue  of  A..L.  by  a  se- 
Mcond  husband.'9  His  Lordship, 
therefore,  (being  clear  that  it  was  not 
an  immediate  devise,)  put  the  case 
entirely  on  the  remoteness  of  the  Jffcaf 
devise.  The  snaanttr  ia  whteh  he  is 
said  to  bete  stated  the  eneation,  in 

*  Burr.  873,  i$  mentioned  tvpra. 
p.500,«*.  .   .     ■ 


■  Ilifrtli  in 


i   . 


<d)  2 *  Jblt  Mr.  447.  Jbeiasader  |0>e*.  5.     .     (fiJMi  B.pl  3, 
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<^^  ^       consideration  of  the.  rase,  we  were  of  opinion,  and  gave  jitdg- 

DrtE         meat  accordingly,  that  either  Thome*  was  tenant*  in  tail,  by 

-  against    '  foonectinj;  his  estate  for  life,  m  the  deed,  with  the  limitation, 

Yp**tKiAv  kthewill,  to  bis. heirs  male,  (without  saving  it  \nsoiir 

*[  508  ]    Opinion  that  Ikey  could  unite)  or  that  the  limitation  over  was 

:  too  remote*  fas  luring  after  an  indefinite  failure  of  issue;  ami 

we  could  find  no  case  where  the  court,  in  a  will  of  real  pro* 

•  j>erty;  had  raised  an  imftf  ication  to  confine  the  failure  of  issue 

to  the  life  of  the  ancestor.     But,  afterwards,  turning  the  cays 

!  orfthis  subject  in  our  minds,  and  considering  the  reasons  on 

which  they  proceed,  namely,  to  prevent  perpetuities;  «c 

Stopped  the  judgment,  and  desired  .the  case  might  be  again 

spoken  to.    ft  has  been  argued  a  third  time,  and  we  have 

changed  our  opinion,  and  shall  give  our  reasons.    The  rale 

is  unquestionable,  that  there  cannot  be  an  executory  devise 

after  an  indefinite  failure  of  issue.     But  that  is  not  the  case 

here.     We  all  think,  that  the  estate  for  life  being  by  ooe  in- 

'  sMment,  and  the  limitation  in  tail  by  another,  they  cannot 

unite,  and  that  the  heirs-nude  of  Thomai  would  have  taken 

by  purchase  [f  8].    This  is  a  settled  point ;  and  we  by  it 

"ttown  as  our  dear  opinion.    What  are  the  limitations  heft? 

•  '  THiey  are,  to  the  heirs-male  of  the  body  of  Thames,  and,  in 

default 'of  such  issue,  to  the  second,  and  other  sons.    There 

"  ,'      .*/'  are  two  w^ys,  in  form  of  law,  in  which  this  last  limitation 

.  /  *   4  /|uiay  take  effect r.    ].,.lf*£homa s  dies,  leaving  issue-male,  then 

i".  •«.;-•*  Restate, to,  the  second  son  takes  effect  immediately,  as  a 

«.  >   <    ,\  •!   ,  •  ^ ^ait^er  (e^pectapt,  which  may  be.  barred  bv  a  recovery. 

.A  \  '!    •      \%  ^ftpWV^W^^v^t?^tiYp,,  (which  really  happened,) 

'«  tliat  JApt^has  npeoi^theo  it  13  an  executory  devise  to  die 

.-<••;         N  second  r#on,  if  ^Thomas*  at  his  4eatb,  leave,  no  issue-inale. 

Thistisi  within  4ba  IrmitSjestabUsbed  by,  law  to  prevent  perpo 

->     1   >     >        tnkidb.V  We  bvVe'.taoked  into  the  &&#>  ,to  see,  bowrartka 

-     i*a*jnm&  u|*m  priori  pfeca^ 

Sve  thin*  dieto  are  three  which  go  agrent  Way. .   I.  In  Ste* 

-•*'    -        •        1     \    '  •     •  •'    «  1       .'    .":   '•      ^        ♦        v  ,      v  -j^u 

.  i"  '  '      ■      •  .'II.--      ioa   41      '.    .    ■      ,». 


•   [f  •]  The  principal,  case  has  el-.,      So,  if  Jthc  first  estate  be  an  eqnit- 
..  ways  been  considered  as  a  leading,  able  estate,  and  the  second  a  teal 
authority  for  thjs  qualification  of  the  .estate,  they  cannot  unite.  Silvester* 
rule  in  Shelley's  case, .  jFeorae  Copt.  t  Wilson,  i  T.  R.  444. 
Rem.  p.  98.  I?ut  if  the  second  instrument  be 

So,  where  one  instrument  was  a  only  the  execution  of  a.  power  con- 
will,  containing*  limitation  to  such  tained  in  the  (irst,  it  is  otherwise;  for 
person  as  the  testator  should  appoint  then  the  second  instrument  is  to  be 
by  deed  executsd  .and  attested,  and  *  considered  as  forming  part  >of  the 
the  other  instrument  was  a  deed  con-  first.  Venables  v.  Morris,  7  T.R.&-* 
forroable  to  such  description.  Habcfg-  '*  See  Fearne  Cont.  Rem.  $9* 
htm  v.  Vincent,  4  T.R.  <#. 
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phens  v.  Stephens,  the  court  took  a  large  stride  of  tw£uty*one       1 7  go 

years  after  a  life  in  being.    Tke  argument  was,  that  this  would        a     _  / 

not  create  a  perpetuity.    Former  cases  had  said,  a  limitation         jj 

might  be  made  to  take  effect  on  the  death  of  a  person  in       against 

esse,  or  the  birth  of  a  posthumous  child,  and  alienation  was  p0«NEaEAtr 

not  restrained  for  any  longer  time  in  Stephens  v.  Stephens, 

for,  if  a  devise  could  hold  to  a  posthumous  child,  there  could 

be  no  alienation  till  he  should  attain  the  age  of  twenty-one. 

An  obvious  objection  to  the  alternative  in  this  case  is,  that,  if 

the  limitation  over  is  a  remainder,  it  cannot  be  turned  into  aft 

executory  devise.     That  is  true,  if  it  ever  vest  as  a  remain-       [  509  ] 

der.    But  liere  it  might,  or  might  not,  upon  a  contingency^ 

and  it  never  did.    2.  So,  in  Hopkins  v.  Hopkins,  LordTAL- 

bot  decided,  in  support  of  the  intent,  that  a  limitation,  which 

in  one  event  would  have  operated  as  a  remainder,  but  which 

event  did  not  happen,  should  operate  as  an  executory  devise. 

This  lie  did  upon  principle,  without  precedents ;  and  a  great 

estate  is  now  held  under  his  determination.     S.  Braze  nszcord 

v.  Ednards,  is  another  strong  instance  where  it  was  held  that 

a  devise  may- operate  either  way,  according  to  die  event  (0). 

These  are  the  authorities  which  go  along  with  the  principles 

1  have  stated,  and  enable  us  to  support  the  intention  of  the 

testator.    As  to  that,  there  is  no  doubt  that  he  meant  to  give   •'•         •  % 

successive  estates  in  tail-male.  . 

Judgment  for  the  plaintiff.  •  .  ■  « 


Mauricet  against  Brecknock.         .    ^ 


Mot/ 


TNTrtfttyTem  last*  (an  Tt^^  It «  m  gen**! 

A  win  moved  for  a  rule  to  shew  cause,  why  the  inquisition  Jjjjj  "ju  noT 


set  aside,  on  account  of  the  smallness  of  the  damages.    It  f!?CZ£Z*^ 


taken  upon  the  writ  of  enquiry  in  this  cause  should  .not  be  •ctajdearer- 

rt,, 

oft 

liciously  holding  him  to  bail  for  «£lo<20.    The  defendant  let  ****** 


was  an  action  on  the  case,  for.  maliciously  suing  out  a  com-  count  of  the 
mission  of  bankruptcy  against  the  plaintiff,  and  also  for  ma-  ~"-*~^ ' 


for  a  Sort,  09  a?» 


gmallnets-of  tt* 


judgment  go  by  default,  upon  which  a  writ  of  enquiry  Was 
executed,  and  the  jury  gave  only  £5  damages.  The  affidavit 
upon  which  Baldwin  moved,  stated,  that  the  plaintiff's  attor- 
ney bad  proved,  before  the  jury,  that  his  bill  of  costs  to  the 
plaintiff,   for   superseding  the   commission  of   bankruptcy, 

amounted 

(a)  Cane.  20  March,  1750,  1.    2  Vex.  249. 
H4 


$09 

1780. 

Maitricet 

against 

[510] 
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amounted  to  upwards  of  «£50,  and  that  no  evidence  was  pro- 
duced on  the  part  of  the  defendant  He  cited  Markham  v. 
Middlcton  (a),  where  the  action  being  for  a  tradesman's  bill 
amounting  to  £333,  and  the  enquiry  jury  having  given  only 
a  penny  damages,  the  verdict  was  set  aside  [I]. 

The  court,  after  some  difficulty,  granted  the  rule. 

This  day  Horcorth  shewed  caused,  and  insisted  upon  it,  « 
an  established  rule,  that  the  court  will  never  set  aside  a  verdict 
on  account  of  the  smaDness  of  the  damages. 

The  Attorney-General,  for  the  plaintiff,  observed,  that 
every  rule  of  that  sort  adtytts  of  exceptions  [gj;  that  the  ver- 
dict here,  would  appear  to  be  glaringly  absurd,  if  the  nature 
of  die  action  were  considered ;  and  that  the  defendant,  by 
suffering  judgment  to  go  by  default,  had  confessed  that  he  had 
acted  maliciously;  (the  proof  of  malice  being  necessary  to 
maintain  the  action). 

Lord  Mansfield, — He  has  confessed  malice,  in  point  of 
form,  and  merely  for  the  purpose  of  letting  the  plaintiff*  in,  to 
prove  the  degree  of  injury  he  has  received. 

The  rule  discharged. 


(a)   B.  R.  T.  19  Geo.  2*   C  Sir. 

1259* 

[1]  But,  in  that  case,  the  plaintiff's 
attorney  produced  a  witness,  who  had 
told  htm,  he  could  prove  the  bill,  and 
who,  when  the  jury  was  sworn,  re- 
fused to  give  evidence,  and  the  sheriff 
thought  he  could  not  adjourn.  The 
court  thought,  under  such  circum- 
stances, the  sheriff  might,  and  ought 


to  have  adjourned,  on  the  authority  of 
several  cases  there  cited.  The  sraall- 
ness  of  the  damages,  therefore,  wis 
not  the  ground  of  that  determination. 
[2]  Thus,  if  the  smallness  of  the 
damages  arises  from  a  mistake  im  point 
of  law,  of  the  sheriff,  (as  in  Markka* 
v.  Aliddleton,)  or  of  the  j*ry,  (as  in 
Woodford  v.  Eadcs,  1  Sir.  425.)  the 
court  will  set  aside  the  verdict  [f]. 


(*]  But  in  trespass  for  mesne  profits, 
where  defendant  was  bankrupt,  and 
the  jury  had  not  given  the  costs  of  the 
ejectment  in  their  damages,  the  court 
said,  plaintiff  might  prove  a  debt  for 


them  under  the  commission,  and  de- 
clined, in  the  exercise  of  their  discre- 
tion, to  interfere.  G%lUner  v.  Drat- 
voter,  2  T.  R.  Z6l. 
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Noble  and  Another  against  Kennoway.       ^n^' 

•THIS  was  an  action  on  a  policy  of  insurance,  which  was  An  underwriter 
*  tried  before  Lord  Mahsfield,  at  Guildhall,  at  the  5S££T 
Sittings  after  last  Trinity  Term,  when  a  verdict  was  found  for  peculiar  drcum- 
the  plaintiff*.  On  Thursday,  the  9th  of  November,  Dunning  gj*  £  *^ 
obtained  a  rule,  to  shew  cause,  why  there  should  uot  be  a  new  to  which  the  «o- 
trial;  and  .this  day,  the  case  was  argued,  by  Lee  and  Baldwin,  ^^SJ^J.0 
for  the  plaintiffs,  wd'the  Attorney-General,  and  Dunning,  ner  of  conduct- 
for  Ike  defendant.   ^  j^^; 

The  case,  and  evidence,  upon  Lord  Mansfield's  report,  at  one  place, 
appeared  to  be  as  follows:   The  insurance  was  upon  the  ^JJ^JEew1* 
snips,  the  Hope  and  the  Anne,  at  and  from  Dartmouth  to  Scanner  in 
Waterfordf  and  from  thence  to  the  port,  or  ports,  of  dis-  Jhidlh,5f £ZHa 
charge,  on  .the  coast  of  Labrador,  with  leave  to  touch  at  o^anotheT 
Newfoundland,  and  upon  any  kind  of  goods  and  merchan-  pi*** 
dues;  and  also,  on  the  ships  till  they  Siould  be  arrived  at 
Aeir  port  of  discharge,  and  should  have  moored  at  anchor 
twenty-four  hours,  and  on  the  goods  and  merchandizes,  until 
the  same  should  be  there  discharged,  and  safely  landed.    By 
a  clause  in  the  policy,  money  advanced  to  the  fishermen 
*was  insured.    Tile  Anne  arrived  safe  on  the  coast  of  Labra-      [511] 
dor,  on  die  £2d  of  June,  and  the  Hope  on  the  14th  of  July, 
1778.     From  the  time  of  their  arrival,  the  crews  were  em- 
ployed in  fishing,  and  had  taken  out  none  of  their  cargoes, 
except  at  leisure  hours,  (partly  on  Sundays,)  such  things  as 
were  immediately  wanted.    On  the  1 3th  of  August,  an  Ame- 
rican privateer  entered  the  harbour,  (Temple  Bay,)  and  took 
both  the  vessels,  there  being  nobody  at  mat  time  on  hoard 
either  of  them.    The  action  was  brought  to  recover  the  value 
of  the  goods.    The  defence  Was,  that  there  had  been  an  uiw 
necessary  delay,  in  unloading  the  cargoes,  in  consequence  of 
which  they  had  been  exposed  to  capture,  and  that  the  under- 
writers ought  not  to  be  liable  for  what  had  happened  from 
the  negligence  of  the  insured.    The  plaintiffs  rested  (heir 
case  on  the  words  of  the  policy,  and  dn  the  usage  of  the  trade. 
They  called  one  Astwick,  the  captain  of  the  Anne,  who  said, 
that  he  had  been  the  same  voyage  three  times  in  the  three  last 
years,  and  that  they  had  proceeded  in  the  same  manner  during 
each  of  the  voyages;  that  he  did  not  think  the  plaintiffs  had 
Warehouses  sufficient  to  have  held  the  goods,  if  they  had  been 
landed ;  and  that  there  were  no  settlements  on  the  coast  of 
Labrador,  hot  those  belonging  to  the  plaintiffs.    One  of  the 
fiifor*  swore  to  the  same  effect.    The  plaintiffs.then  called 
one  French,  to  prove  the  custom  of  the  ctezefouridtyrid  trade. 

This 
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17 SO.      r"^"s  ev*dence  ***  objected  to ;  bat  Lord  Mansfieid  aA> 
^^^^J      mitted  it ;  and  the  witness  swore,  that  in  the  Newfoundland 
Noble       trade,  it  is  customary  to  keep  their  goods  on  board  several 
ncrainst       months,  and  that  sometimes  they  have  part  of  their  homeward 
KtNNowAY.  cargo  of  fish,  and  part  of  their  old  cargo,  on  board,  at  the? 
same  time.    That  the  first  object  is  to  catch  fish,  and  they 
unload  ouly  at  times  when  they  cannot  fish.    The  old  cargo 
being  chiefly  stilt,  and  provisions,  it  is  taken  out  gradually,  for 
curing  the  fish,  and  for;  consumption.    This  witness  was  con- 
firmed by  one  Nezcman.     Neither  Newman  nor  French  had 
been  at   Labrador.      One  Hunter  was  then'  called,  *ho 
proved,  that,  some  years  since,  he  used  to  send  vessels  of  his 
own,  and  also  chartered  vessels,  to  fjabrador,  and  that  it  was 
usual  in  chartering  vessels,  to  stipulate,  that  they  should  have 
sixty  days  allowed  for  discharging.    That  lie  apprehended  tbey 
were  oftentimes  longer,  in  fact,  and  that  it  was  hot  so  easy  to 
discharge  a  cargo  at  Labrador,  as  at  Newfoundland. 
[  512  ]  In  support  of  the  rule  for  fy  new  trial,  it  was  contended, 

that,  as  the  policy  on  the  ships  expressed  twenty-four  hours 
after  their  safe  arrival,  no  undcr-wnter  qould  suppoae,  that  he 
was  to  be  liable  for  the  goods  for  fifty  or  sixty  days  longer. 
There  was  nothing  that  beppoke  an  insurance  upon  a,  trading 
voyage.  Tlie  only  reasonable  construction  of  the  policy  is, 
that  the  goods  are  to  be  protected  until  they  can  be  reason- 
ably and  conveniently  landed.  As  to  the  evidence  concerning 
the  Newfound/and  trade,  it  ought  not  to  have  been  admitted.' 
In  cases  of  great  public  brandies  of  trade,  audi  as  that  to 
the  coast  of  Guinea,  the  general  usage  may  be  given  in  evi- 
dence, and  the  under- writer  is,  perhaps,  bound  to,  take  nonce 
of  it;  yet  on  policies  oh  tf^/nea .ships,  it  is  inpst  ifsual  toiu- 
sert  a  special  clause  for  protecting  the  ship,  and  goods,  dttritig 
her  stay.  This,  though,  it  }>may  be  uunecessaryj  shews,  at 
least,  that  where  there  is  no  geueral  usage,  the  under-wrkcrs 
shall  not  be  liable,  without  an  express  stipulation,  •  But,  here, 
there  can  V  no  general  us age ;  the  trade  hat  been  established 
but  a  few  years,  and  is  entirely  in  the  nances  of  the  plaintiffs. 
Newfoundland  and  Labrador  are  distant  and  discontiguous, 
and,  although  the  object  of  the  voyages  to  both,  may  be  the 
fishery,  yet  the  fishing  trade  is  conducted  very  differently  at 
different  places.  Would  the  practice  at  Greenland,  Now 
Zemb/a,  on  the  coast  of  Scotland,  or  in  the  new  whale  fishm 
in  the  Mediterranean^  1091,  be  evidence  in  this  case?  u 
•  a  merchant,  who  carries  on  the  fishery  on  the  coast  oiLobra* 
dor9  chooses  to  adopt  the  methods  and  practice  in  use  at 
Newfoundland,  he  certainly  may ;  but,  till  this  becomes  gene- 
rally known,  the  under-writcrs  are  not  bound  to  take  notice  of 
it.  There  will  be  no  inconvenience  to  the  tiade,  by  a  decision 
in  favour  of  the  defendant,  because  a  special  clause  mayjjf 
inserted  in  future  policies.  , 

On 

[tlOfl]  Qu. 
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On  the  other  side  it  was  argued,  that,  what  is  the  usage  in      1 780. 
a  similar  branch  of  trade,  is  evidence.    That  it  was  a  fair      s^v^/ 
presumption,  that  a  new  branch  recently  established,  would  be      Noble 
conducted  in  the  same  manner  with  other  branches  of  the       against 
same  business.    That,  in  a  late  case  of  Puller  v.  Off  ley,  which  Kennowa  y. 
was  tried  at  Guildhall,  evidence  of  the  general  practice  in 
the  Guinea  trade  had  been  admitted,  upon  the  construction 
of  a  policy,  on  a  ship  engaged  in  a  particular  brauch  of  that 
trade.    The  insured  could  not,  it  was  admitted,  take  an  un- 
usual and  unreasonable  time  to  unload,  and,  if  it  had  appeared      l  513  J 
that  the  time  qniployed  in  this  case,  had  been  longer  than  what 
was  usual  and  reasonable  at  Newfoundland,  the  plaintiffs,  per- 
haps, would  not  have  beeti  entitled  to  a  verdict;  but  the  jury' 
were  to  judge,  under  the  circumstances,  whether  the  time  was 

'  unreasonable,  and  they  thought  it  was  not. 
' .  LorJ  Mansfield,— The. trade  of  fishing  on  the  coast  of 

'  Keztfbund/and,  especially  from  the  west  of  England,  has  been 
known  and  practised  for  many  years.  Since  the  treaty  of 
PariiL'k  new  trade  has  been  opened  to  Labrador.  •  The  insu- 
rance'^re,  is  on  the  ships,  and  the  goods  till  landed.  Thede- 
fendan*t  aays,  the  plaintiffs  have  been  guilty  of  an  unreasonable 
di^Uv  iq  landing.  That  question  was  to  be  tried  by  the  jury, 
andcoufd  ou|y  he  decided,  by  knowing  the  usual  practice  of 
the  trade  Every  underwriter  is  presumed  to  be  acquainted 
with  the  practice  of  the  trade  he  insures,  and  that  whether  it 
is  established,  of  not, .  If  he  does  not  know  it,  he  ought  to  in- ' 
form  Uiriself,  It  is  no  matter  if  the  usage  has  only  been  for 
a  year,  This  trade  has  existed,  and  has  been  conducted  in  the 
same  manner  for  three  years.  It  is  Well  known  that  the 
fkbery  iathe  object  of  the  voyage,  and  Uje  same  sort  of  fishing 
is>  carried  on' m  the*  same  way  at  Newfoundland.  1  still 
tmnk  the  evidence  on  that  subject  was  properly  admitted,  to 
wew  tne .  natuV^.  p£ .  the  trade  $£> };  'pie  point  is  not  analo- 
g's. <pVqufsfi<^c^  common-law  custom.  ' 
^"Wj^rjjf  s, ;  jan<J  Ashhubst,  Justices,  of  the  same  opinion. 

ifojLxilp,1 Jusfice, — T  think  there" was  sufficient  evidence, 
without  calling  m  aid  the  usage  in  thV  Nettfoundtarid  trade ; 
f<V,  i|  appeared,  pu^ie  face  of  the  policy,  tlm*  the  fishery,  was 
the  purpose  of  the  voyage.;  Butl  mink  the  evidence  objected 
to  was  properly  admitted.  '  tf  it  can  be  shown,  that  the  time 
wouJd  Aav£  befn  reasonable  in  one  plac$,  that  is  u. degree  of 
evidence  to  prove,  tliatit  was  so  in  another.  The  effect  olF'such 
evidence  may  be  taken  off,  by  a  proof  ^pf  a  difference  of  cir- 
cumstances. It  is  very  true,  that  the  custom  of  one  matjor  is 
no  evidence  of  another;  that  has 'been  determined  in  many 
cases ;  but  the  point  here  is  very  different ;  it  is  a  question 
concerning  the  nature  of  a  particular  brauch  of  trade. 

•  The'rule  discharged. 

[tt>]  Fid*  Ford  v.KopkinsrX.PT.    283,  Ekm  v.  31  a  i;H  alt /Cane.  1753/ 
H.  12  IF.  3.  cor.  BoU,  Ch.  J.  I  So  Ik. '  AmbL  184*  1 8G\  "  '    ' 
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1780, 


IS*  jSS*  Rvssel  against  La*gstaffe. 

wr^n 0oTirnt   O^  Galley  hiving  had  frequent  money  transactions  *iA 
blank  note  or        .      the  plaintiff*,  who  was  a  bauker,  and  having  overdrawn 
check,  will  a(>cr-  his  cash  account,  the  plaintiff  suspecting  his  credit,  refeaedto 
MonerTor  any  a<lvance  him  any  more  money,  without  the  addition  of  fte 
Mm  and  time  of  name  of  some  indorser  of  whom  he  should  approve.    Upon 
tPbV^erlWtoCh  .  this»  G"%  aPpJ»«d  to  the  defendant,  and  lie  indorsed  his 
whom  h«  en tro^  name  on  five  copper-plate  checks,  made  in  the  form  of  pro- 
t^i^rtii'itr**   ,?>wo,y  nole*>  bu*  in  Wank ;  t.  e.  without  any  sum,  date,  or 
time  of  payment,  being  mentioned  in  die  body  of  the  cote. 
Galley  afterwards  filled  up  the  blanks  with  different  mas 
and  dates,  as   he   chose,   and  the  plaintiff  discounted  *> 
notes.    One  of  them  was  made  fmyable  on  the  284  of  fy- 
tember,  two  on  the  27th  of  September,  and  two  on  the  4th 
of  October.    'These  notes  not  being  paid  when  they  tease 
due,  the  plaintiff,  on  the  14th  of  October,  called  UJWO  4e 
defendant,  as  iudorser,  for  the  payment  of  all  of  (heat,  mi 
upon  his  refusal,  brought  this  action,  which  was  tried,  htfa* 
1  Jotham,  Baron,  at  the  last  assizes  for  the  ©otmty  of  D*r- 
hum.    It  appeared  that  Galley  bad  become  a  bankrupt  on  tk 
.   Soth  of  Septetnber,  and  that,  on  the  27 A,  the  defendant  W 
been  present  at  a  meeting  of  his  creditors.    It  also  Wgftmti 
m  that  liussel  knew  the  notes  were  blank  at  the  time  of  the  in- 
dorsement.   The  plaintiff  and  the  defendant  lived  in  the  sane 
town. 

For  the  defendant,  at  the  trial,  it  was  objected,  I.Tbt 
these  notes  being  blank  at  the  time  of  the  SitdoniettMfft,  they 
were  not  then  promissory  notes,  and  that  no  attteespKnl attrf 
Galley  could  after  the  original  nature  or  operation  of  the  de- 
fendant's signature,  which,  when  it  was  writteg,  .wis  a  a** 
nullity.  It  was  also  objected,  2.  TJiat  the  notice  of  Ac  non- 
payment by  the  drawer,  was  not  givfen  soon  erioqgh  to  the  in- 
dorser [<3>  J. 

The  judge  being  of  opinion  with  the  defendant,  mi  tie  first 
point,  he  greeted  tlie  jury  accordingly,  andtbey  Awbd  nnr* 
diet  for  him. 

On  Wednesday,  the  8th  of  November,  Mfdm  ofciW  * 

rule  to  shew  cause,  why  there  should  not  be  sr  tkwtrii; 

.  which  was  argued  this  day.  Iff  the  AttornegGexerd,  h*t 

and  Scott,  in  support  of  toe  verdict,  and  Dtmning  for  the 

plaintiff. 

1 .  The  Attorney-General  gave  up  the  jfcaf  point,  bat  £* 
said  be  thought  it  of  consequence  enough  to  be  argued   '* 

neitf 

f<0>]  Viit  Bickerdicht  v.  £cttm*n,  B.  R.  M.  2f  S*.  3. 1  Tern  §ty.4Q5. 
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never  had  been  determined,  he  said,  and  deserved  considera- 
tion The  copper-plate  checks  in  this  case,  without  sum, 
or  Arte,  were  mere  waste  paper,  and  Langttaffes  name  upon 
them  had  no  wm  efect  than  if  written  on  any  other  blank 
piece  of  paper.  An  indorsement  supposes  a  bill,  or  pro- 
missory note,  then  actually  existing ;  ,and  if  a  party  take  an 
indorsed  hill,  or  note,  knowing,  at  the  time,  that  it  was  not 
Ihe  subject  of  an  mdowement  when  the  name  was  written  on 
the  back  of  it,  he  is  not  injured  if  he  is  afterwards  told,  that, 
he  shall  not  be  permitted  to  treat  it  as  a  bill  or  note.  The 
very  declaration,  in  this  action,  necessarily  states  a  pre- 
existing note,  previous  to  the  indorsement ;  and  such  forms 
am  not  to  be  considered  as  useless,  and  without  a  meaning. 
How  can  the  plaintiff  be  permitted  to  say,  that,  by  this 
signature,  the  defendant  contracted  for  a  given  sum,  when  lie 
knows,  that,  at  the  time  of  the  signature,  be  did  not  contract 
for  any  thing?  This  defence  might  not  be  competent,  as 
against  a  third  person,  but  it  seems  just  and  fair,  as  against 
the  plaintiff,  who  was  aware  of  the  original  nature  of  the 
transaction.  &  On  the  other  point,  they  admitted,  that  what 
sball.be  deemed  reasonable  notice  to  an  indorser,  of  non- 
(Myiqent  by  the  drawer,  ought  properly  to  be  decided  by  the 
Jury[tHO]i  but  said  it  was  well  established,  that  such  no- 
tice  ought  to  be  ae  early  as  possible.  That,  where  the  par* 
ties  live  at  a  distance,  the  notice  ought  to  be  given  by  the  first 
F^  though,  if  any  thing  delay  die  going  out  of  the  post  at 
the  usuaj  tune,  that  will  be  an  excuse ;  but  that,  here,  the 
parties  lived  in-  the  saaae  town,  and  no  notice  had  been  given 
till  ten  days  after  the  time  of  payment,  even  in  the  case  of  the 
notes  payable  in  October.  As  to  the  bankruptcy,  it  had  been 
frequently  ruled  by  Lord  Mansfield,  at  Guildhall,  that  it 
is  nut  an  excuse  for  not  making  a  demaud  on  a  note  or  bill, 
or  for  not  giving  notice  of  non-payment  [f  1],  that  the  drawer, 
or  acceptor,  has  become  a  bankrupt ;  as  many  means  may  re- 
main of  obtaining  payment,  by  the  assistance  of  friends,  or 
otherwise. 
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1780. 

Russet. 
against 
Lang- 

STAFFE* 


n  110]  Vid*  on  that  point,  Mei- 
caifit  v.  Hall,  B.  R,  T.  22  Geo.  3.  Ar 
pUtom  i.Sveetapfte,  fi.  A.  M.  23  Geo. 
3»  k  Tmdai  v.  Btvxcn,  fi.  R.  T.  25 


Geo.  S.  <i>  And  S.  C.  B.  R.  B.  26 
Geo.  3.  1  Term  Rep.  l6T.  And  Scott 
v.  Liford,  9  East.  347. 


[w  1]This  rule,  requiring  notice  at 
aH  events,  and  notwithstanding  a 
bankruptcy,  is  by  the  law  of  mer- 
chants, and  obtains  only  between  the 
parties  to  the  bill :  but  if  is  not  ne- 
cessary, where  the  payment  of  a  bill 


by  the  acceptor  has  been  guaranteed ', 
for  the  drawer  to  give  notice  to  the 
guarantee  after. the  insolvency  of  the*1 
principal.    tVaddington  v.  Furbor,  8- 
East.  242. 
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1780        .   ^n  *e  °*er  s^e'  *l  was  ^^i  ty  Dimming,  that  the 
^     jury,  whose  province  it  was  to  decide  on  the  second  point, 
kTel       were>  uPon  t*lat  P°ult>  c*ear'y  ^M*  tne  {rianibff,  and  that 
against       *tney  h*0*  found  a  verdict  for  the  defendant,  iu  deference  to  the 
Ljuig-       ju^g6'8  opinion,  on  the  other  question.     As  to  that  question, 
staffe.      be  insisted  that  there  could  not  be  a  doubt  but  the  direction 
*[  516  j      was  wrong.    It  strengthened  the  plaintiff's  case,    that  he 
knew  die  notes  were  blank  when  indorsed.     For  what  purpose 
could  he  suppose  the  indorsements  were  made  by  the  de- 
fendant, but  to  authorize  Galley  to  fill  them  up  with  any  sum 
he  pleased,  and  to  bind  himself,  as  his  security,  to  that  ex- 
tent.   The  declaration  states  the  notes  to  have  been  made  be- 
fore the  indorsements  ;  so  all  declarations  against  indonen 
must ;  but  the  defendant,  by  indorsing  them,  concluded  him- 
self from  contending,  or  proving,  that  they  were  not  filled  up 
when  he  signed  them. 

Lord  Mansfield, — There  is  nothing  so  clear  as  thejfrif 
point  [f  2].  The  indorsement  on  a  blank  note  is  a  letter  of 
credit  for  an  indefinite  sum.  The  defendant  said,  **  Trust 
"  Galley  to  any  amount,  and  I  will  be  his  security  [<D*]."  It 
does  not  lie  in  his  mouth  to  say,  the  indorsements  were  not 
regular.  The  direction  having  been  wrong  on  this  point,  it  is 
needless  to  go  into  the  other.  -  • 

The  rule  made  absolute  [1]. 

pt»]  Vide  toWs  v.  Emrf,  C.  B.  //.  Lord  Mansfield,  at  G*MhaU,  aid  a 

30  Geo.  3.  //.  Bl.  313.  316'.  31.0.  verdict  being  found  for  thi»  pi  aim  iff, 

[1]  Ik-fore  then*  was  an  opportunity  the     defendant     submitted    in   this 

for  a  now  trial,  another  action,  be-  action,  without  going    to  a  second 

tween  the  same  parties,  and  under  si-  trial, 
mi lar  circumstances,  came  on,  before 


SdSSF;  The  King  agauiJIVAVGWAV. 

When » person,  /"^AUSE  shewn  against  a  rule  for  an  attachment  against 
»a*auadhmeat  *  ^  the  defendant^  for  acting  as  an  attorney  of  this  court, 
i»  prayed,  po«-   after  having  been  struck  off  the  roll. 

tivclv  anwert  YA^ 

and  denies  (lie  «**"H. 

rliarg«,  this  court  always  refuse  the  attachment,  without  tatcripg  into  the  credit  of  fib*  pwtie*,  «rthe 
probability  of  the  evidence. 


•    .  '      •  *      -  !,   "t      7 

[f  2]  Ace.  per  Buller,  J.  Lkkbar-  it  was  held  that  no  action  could  be 

row  v.  Mason,    6  East.  22,  m  not-  supported  upon  the  bill  in  ibe  luufci* 

But  where  a  bill  of  exchange  was  al-  of  an  iunocent  indorse.  (£*//* r$  J. 

tered  by  the  drawer  after  acceptance,  contra.)  Ma*Ur  v.  JdilLr,  4  /*..#* 

without  the  privity  of  the  acceptor,  320.  , 
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Lord  Mansfield  stated  the  practice  of  the  court  to  be,       1780. 
that,  if  the  defendant,  by  his  affidavit,  fiilly  denies  the  charge,       u-v-J 
on  which  the  rule  for  an  attachment  was  granted,  that  is  suffi-     jjk,  j^1XG 
cient ;  the  weight  of  the  evidence,  or  the  credibility  of  what  is       atrninat  * 
sworn,  is  never  considered;   but  if  the  defendant  is  hardy    Vaughak. 
enough  to  swear  falsely,  he  is  left  to  be  punished  by  indict- 
ment   In  chancery,  he  said,  they  proceed  differently :  they 
examine  the  defendant  on  interrogatories,  and  also  examine 
witnesses  on  both  sides,  and  then  decide  upon  the  truth  of  the 
charge. 

Iu  this  case  the  court  thought  the  charge  was  not  sufficiently      [517] 
answered. 

The  Attorney-General,  and  Peckham,  for  the  prosecution. 
Dunning,  and  Mingay,  for  the  defendant. 

The  rule  made  absolute  [1  ]. 

[l]  In  Trinity  Term,  21  Geo.  3.  the    imprisonment  in  Ckrkctrwcll  prison, 
defendant  was  sentenced  to  six  months 


Kinnersley  against  William  Orpe.        SdSSlX' 

rrHIS  was  an  action  of  debt,  by  the  owner  of  a  fishery,  £,£*£"  ^^ 
-**   for  a  penalty  of  £5,  under  the  statute  of  5  Geo.  3.  c.  14.  belonging  to 
§3  &  4.  for  killing  fish  in  his  fishery.    The  defendant  was  ™jf£j£fc£* 
the  servant  of  a  doctor  Cotton,  who  claimed  a  right  to  the  «jaim,  for  the 
fishery  in  question,    and    an   action  of  trespass  had    been  pun***  »^j 
brought  against  some  of  his  servants,  by  the  present  plaintiff,  I^aTttouu!  "- 
to  try  the  right;  which  action  was  tried  at  Stajford,  in  sum-  ***  to  try  the 
mer,  1779,  and  a  verdict  found  for  the  plaiutiff.    The  de-  uSicSJ^- 
fendant  applied  for  a  new  trial  in  that  cause,  but  it  was  re-  natty  under  5 
fused  (a).     However,  doctor  Cotton  not  being  satisfied,  gave  Gco%  3*  * l 
the  plaintiff  notice,  that  he  should'  order  one  of  his  servants 
to  fish  in  the  same  place,  with  the  express  view  of  procuring 
an  opportunity  to  try  the  right  again.    '  He  accordingly  did  so, 
and  it  was  in  obedience  to  his  orders  for  that  purpose  that 
the  defendant  committed  the  act  for  which  the  present  action 
was  brought.    This  the  counsel  for  the  defendant  offered  to 
prove  at  the  trial,  and  contended,  that,  when  it  should  be 
proved,  the  plaintiff  ought  to  be  nonsuited,  for  that  such  au 
assertion  of  a  right,  was  not  an  offence  within  the  statute, 
there  being  an  express  exception  in  §  5.  in  favour  of  persons 
who  shall  have  a  "just  right  or  claim"    Peuryn,  Baron, 
before  whom  the  cause  was  tried,  at  the  last  assizes  for  Staf- 
fordshire, decided  this  point  against  the  defendant,  and  re- 
fused 

(a)  Kinncrsley  v.  Orpe,  supra,  p.  5ff. 
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1780.   .   fased  to  hear  tke  evideace.    The  plaintiff  produced  no  other 

v^-v^j      proof  than  the  record  of  the  verdict  and  judgment  in  die 

Kinners-     former  cause  of  Kinnersley*.  Orpc,  to  ahew  hi*  exclusive 

let         right  to  the  finery.    This  evidence  "was*  objected  to,  on  the 

against       port  of  the  defendant,  because  the  former  action,  and  this, 

William     were  not  causes  between  the  same  parties,  the  name  of  the 

Orpe,       former  defendant  being  Thomat,   and  that  of  the  present, 

William.    The  judge,   however,  over-ruled  the  objection, 

[  5X8  ]      and  held  that  the  evidence  was  not  only  admissible  jVL  but 

conclusive,  (both  the  Orpes  having  acted  under  the  autnority 

of  Cotton,  who  was  the  real  defendant  in  both  causes,)  unless 

collusion  could  be  shewn  in  obtaining  the  former  verdict  and 

judgment.    This  was  not  attempted;  and  the  jury,  agreeably 

to  the  judge's  direction,  found  for  the  plaintiff. 

On  Thursday,  the  9th  of  November,  Batter  moved  for, 
and  obtained,  a  rule  to  shew  cause,  why  there  should  not  be  a 
new  trial,  on  the  ground  of  a  misdirection  in  the  several  parti- 
culars above  stated;  and,  this  day,  cause  was  shew%  bj 
Cotoper  and  Sninnerton. 

Bearcrqft  was  going'  to  answer  them,  bat  the  court  told 
him,  it  was  unnecessary.  They  thought  the  defendant  ought 
to  have  been  let  in,  to  prove  the  notice  by  doctor  Cotton, 
and  that,  if  that  had  b^a  proved,  this  wfruld  not  haw  been  a 
case  within  the  act. 

Bullee,  Justice,  observed,  that,  to  construe  it  in  the 
manner  contended  for  ou  the  part  of  the  plaintiff,  would  be  to 
read  the  clause  of  exemption,  "  right  and  claim?  instead  of 
"  right  or  claim.9*  The  court  also  thought,  that  the  recod 
in  tne  former  cause,  though  admissible  evidence,  was  not 
conclusive. 

The  rule  made  absolute. 


[f]  "  It  is  extraordinary  that  it 
"  should  ever  have  been,  for  a  mo- 
"  ment,  supposed,  that  there  could 
"  be  an  estoppel  in  such  a  case.  It 
"  was  not  pleaded  as  such  ;  neither 
"  were  the  parties  in  the  second  suit 
44  the  same  with  those  in  the  first. 
"  The  doubt  seems  rather    to    be, 


"  whether  the  former  record  in  the 
"  action  of  trespass  was  at  all  ttdmis- 
"  sible  in  evidence  upon  the  suhse- 
"  quent  action  for  penalties.*  Per 
I*ord  EUenborottgk,  in  Outram  r. 
Morewoody  3  Eaat.  346.;  where  the 
law  on  the  evidence  of  verdicts  is  felly 
detailed. 
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1780. 


Branch  against  Ewington.  *«d*y. 

o  84th  Nov. 


ACTION  of  covenant  on  tn  indenture  of  apprenticeship,  Uncommon  in* 
by  the. master,  against  the  father,  of  the  apprentice.  The  ££5^j£f" 
indenture,  aa  stated  in  the  declaration,  win  in  the  common  under 5Et.'c. 4. 
form,  under  the  statute  of  5  Eliz.  c.  4. ;  the  plaintiff  expressly  'u£^*J£ 
covenanting  to  find  the  apprentice  meat  and  lodging,  die  de-  muter,  the  fa- 
fendant  to  find  him  cloaihs  and  washing,  and  the  apprentice,  J£ jfcJJJjj, 
that  he  would  serve  faithfully,  Sfc.  and  for  the  true  perform-  to  be  performed 
ance  of  all,  and  every,  of  the  said  covenants,  each  of  the  said  b* th* ton' 
parties  bound  himself  to  the  other.     Breach  assigned,  that  the 
apprentice  had  absented  himself  from  the  service.    General 
demurrer. 

Peckham,  in  support  of  the  demurrer,  contended,  that  the 
parties  were  only  bound  for  the  express  covenants  which  they 
had  severally  entered  into.  That  it  would  be  absurd  to  con- 
strue the  general  words  so  as  to  render  the  defendant  liable 
for  breaches  of  such  of  the  covenants  as  were  to  be  performed 
only  by  the  son.  The  same  construction  would  render  die  [  519  ] 
father  liable  to  the  son,  or  the  son  to  the  father,  for  those 
which  the  master  jpas  to  perform.  In  all  covenants,  the  in- 
tention is  to  govern.  The  master  has  other  remedies  besides 
an  actiou  of  covenant  against  the  apprentice,  if  he  absent 
himself.  lie  may,  by  application  to  the  justices,  have  him 
punished,  under  5  Eliz.  c.  4.  £  35. ;  or,  if  he  wants  compen- 
sation for  the  loss  of  service,  he  may  compel  him  to  make  it 
up  by  subsequent  service,  under  6  Geo.  3.  c.  25 .  If  the  con- 
struction contended  for  on  the  part  of  the  plaintiff  should  pre* 
vail,  parish  officers  will  be  liable  for  the  breaches  of  similar 
covenants  in  parish  indentures  [l]. 

Lord  Mansfield  stopped  Baldwin,  who  was  to  have 
argued  on  the  other  side,  and  said,  nothing  was  clearer  than 
that  the  father  was  bound  for  the  performance  of  the  covenants 
by  the  son. 

Judgment  for  the  plaintiff[g]» 

1 1]  In  parish  indentures  under  43        [2]  Vide  Whitley  v.  Loftus,  B.  JR. 

£/.  c.  2.  §  5.  the  parish  officers  do  not  M.  10  Geo.  1.  8  Mod.  190.  which  is 

covenant.     Vide  the  form  of  such  in-  directly  in  point,  and  was  meant  to 

dentin*,  1  Bvrn's  Justice,  13th  ed.  have  been  cited  by  Baldwin. 
p.S5. 
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J2d5&r.  Wyllie  against  Wilkes. 

Tic  penalty  of  a  CTION  of  debt  upon  a  hand  couditiQiied.forAei«y- 
ing«n  annuity  x  ment  oi  an  annuity  to  the  plaintiff,  for  .seven  years,  by 
luvtofoneeiicea  quarterly  payineuts,  the  first  payment  to  be  .made  ou  the.25ti 
^^t^,°them»  of  Decanter,  1774.  The  defendant,  after  crawo$  ^r,and 
value  of  the  »n-  setting  forth  the  condition  upon  the  record, — which  recited* 
P^JundMfiie  that  the  annuity  had  been  agreed  to  be  paid  to  the  plaintiff, 
commission,  and  in  consideration  of  his  having  dissolved  a  partnership  between 
?diwha^fro!n  himself  and  one  Oxlads,  a  co-obligor  in  the  bond  yA 
future  naymenu,  Wilkes,  in  order  that  Oxlade  joiight  take  Wilkes  into  paituer- 
'S^nmd^il  ship,--p/ea</ed,  that  he  became  a  bankrupt,  and  a  commt 
nave  been  paid  sion  issued  against  him,  on  the  24th  of  March,  1777>.to 
Staicuribfr-  ^  afterwar^s  obtained  his  certificate  on  the  5th  of  Jamwfjff 
fore  the  bank-  1778,  and  that  the  cause  of  action*  accrued  before  he  became 
mptcy.  a  bankrupt.    Upon'  tliis  plea,  issue  was  joined  ;  and  the  cause 

came  on  for  trial,  before  iird  Mansfield,  at  GaaMW. 
when  a  verdict  was  found  for  the  plaintiff,  subject  Id  theopi- 
£  520  j  nion  of  the  court,  on.  a  case  which  stated — That  a  quarter* 
annuity  became  due  on  the  25th  pf  December,  1776 ;  ^ 
the  arrears  due  on  that  day  were  paid  on.  the  IStb  of  Jffltfi. 
1 777 ;  and  that  the  defendant  became  a  bankrupt ;  that  a  com- 
mission issued  against  him,  and  he  obtained  his  certificate,  as 
stated  in  the  plea. — The  question  for  the  opinion  of  the  court 
was,  whether  the  plaintiff's  cause  of  action  accrued  before  the 
bankruptcy. 

The  case  was  argued  on  Tuesday,  the  14th  otlfarefffa 
by  Wood  for  the  plaintiff,  and  Dunning  for  the  defendant 

Wood  argued  as  follows — The  certificate  is  not  a  bar  is 
this  case.  The'  plaintiff  had  no  legal  remedy  on  the  booi 
at  the  time  when  the  commission  issued,  and  therefore  could 
not  have  been  admitted  as  a>  creditor.under  the  commissH» 
All  the  instances  in  the  court  of  chancery,  where  anottitaBt' 
have  been  permitted  to  prove  under  commissions  of  bank- 
ruptcy, have  been  in  cases  wheje  the  bond  has  been  forfeited, 
and  thereby  a  legal  remedy  for  the  penalty  has  been  acquired. 
Here  the  forfeiture  which  would  have  .been  incurred  by-tbe 
non-payment  of  a  quarter  of  the  annuity,  on  the  95th  of  ft- 
cembex,  1.776,  .was.  waved,  and  done  away,  by  the  payme^ 
and  acceptance  of  the  arrears,  at  a  subsequent  day.*  I"  ** 
respect,  the  present  case  resembles  that  of  Webster  v.  Ban- 
nister (a),  where  your  Lordship  said,  that  you  should  bare 
'held  the  act  of  payment  at  a  future  day,  to  be  in  itself  pr°°[ 

(a)  E.  20  Geo.  3.  supra,  p.  393. 


IN  THE  TWENTY-FIRST  YEAH  OP  GBOiRGE  ni. 

of  a  waver,  of  the  forfeiture  of  -an  annuity  bond.  Tb&  pe- 
nalty was  not  a  subsisting  debt  after  die  waver.  It  could  not 
therefore,  be  proved  under  the  commission,  nor  discharged  Wyi^ir 
by  the  certificate,  for  no  debt  can  be  proved  that  is  not  It-  against 
mandable  at  the  time  of  the  bankruptcy.  Indeed,  by  the  Wu,#*s. 
statute  of  4.&  5  Ann.  c.  1 6.  $  12.. payment  of  money  secured 
by  a  penalty  in  a  bond,  after  the  day  in.  the  condition  of  the 
bond,  amounts  to  a  parliamentary  waver  of  the.  forfeiture,  in- 
curred by  the  nonpayment  on  that  day.  It  is  true,  -the  words 
of  the  .statute  specify  only  bonds  conditioned  for.  the  payment 
of  a  lesser  sum,  at  a  day  or  place  certain,  and  mention  the 

Eaymeut  of.  tli£  principal  and  interest  due.  But  it  cannot 
ave  been  intended  to  confiue  the  provision  to  conditions  for 
Hie  payment  of  one  lesser  sum,  and  to  exclude  bonds  for  set 
curing  repeated  lesser  sums  to  be  paid  successively,  or  such 
upon  which  no  interest  is  to  be  paid.  But,  besides  thepe*  > 
nalty  in  this  bond,  there  is,  in  the  condition,  an  agreement, 
or  covenant,  under  the  seal  of  the  defendant,  for  the  payment 
of  the  annuity.  Upon  this,  an  action  of  debt,  or  cove-  [  521  ] 
nant,  might  he  maintained,  exclusive  of  tlie  remedy  on 
the  penalty;  and  it  has  been  frequently  deckled,  and  particu- 
larly in  a  late  case  of  Cotterell  v.  Hooke(b),  that  the  remedy 
for  the  growing  payments  of  an  annuity,  when  secured  by  co* 
veaant,  are  not  barred  by  a  bankruptcy  and  certificate.  By 
the  statute  of  8  &  9  Will.  3.  c.  11.  $  8.  in  actions  upon  bond* 
lor  non-performance  of  any  covenants,  or  agreements,  in  any 
indenture,  deed,  or  writing,  contained,  the  plaintiff  is  to  re* 
cover,  not  the  penalty,  but  damages  for  every  breach  he  shall 
prove.  This  bond  is  of  that  sort,  and,  since  that  statute,  a 
breach  of  the  covenant  and  agreement  does  not  entitle  tbf 
plaiqtiff  to  the  penalty,  even  at  law,  but  only  to  have  it  stand 
as  a  security  for  future  breaches. 

Dunning, — The  inclination,  both  of  courts  of  law  and 
equity,  has  always  been,  to  give  to  bankrupts  who  have  acted 
fairly,  a  complete  discharge.  It  is  impossible  to  imagine  a 
case  more  proper  to  shew  the  hardship  of  the  doctrine  con* 
tended  for  on  the  other  side,  than  the  present;  for  the  do*  ' 
fendunt  was  made  a  bankrupt  only  on  the  24th  of  March,  and 
on  the  '20th,  the  very  day  after  be  became  liable,  (if  the  plaint 
tiff  a.  action  should  be  sustained,)  to  a  <parter's  payment  of 
this  annuity.  In  Webster  v.  Bannister,  issue  was  taken  oq 
tlie  fact  of  payment  after  the  day,  aud  therefore  the  question, 
how  far  such  payment  would  have  been  a  waver  of  the  for- 
feiture, was  not  before  the  court.  Your  Lordship  might  use 
some  expression,  similar  to  what  has  just  been  stated,  in  that 
case  of  Webster  v.  Bannister ;  but  you  certainly  did  not  mean 
to  give  a  solemn  opinion  upon  the  point.  Had  the  case  re- 
quired it,  you  would  have  given  the  question  a  more  thorough 
consideration.    The  idea  of  waver  originated  from  the  statute 

of 
(b)  H.  19  Geo.  3.  supra,  p.  97. 
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1 780.      **  queen  Anne,  but  that  statute  has  never  been  understood  to 

v-v^i      wlate  to  bonds  for  securing  annuities.  The  first  case  in  Chan- 
Wrixre     eery,  on  this  subject,  was  in  1738,  Ex  parte  JLe  Comptt(b). 

against  The  nest  in  174 1,  Ex  parte  Belton  (c).  In  both  these,  the 
Wilkes,  annuitant  was  let  in  to  prove  the  value  of  his  annuity,  on  the 
ground  that  the  bond  being  forfeited  by  non-payment  on  (he 
day,  the  penalty  bad  become  a  debt  at  law.  There  was, 
however,  no  question  about  any  waver  by  a  subsequent  pay- 
ment in  those  cases.     But,  in  the  case  of  Perkins  v.  Kemp- 

[  £22  J  tand[\\  which,  was  decided  a  few  years  ago  in  die  court  of 
Common  Pleas,  it  was  unanimously  held,  that  a  payment 
after  the  day  would  not  discharge  the  forfeiture  of  an  annuity 
bond,  which,  when  once  it  has  become  absolute,  can  never  be 
made  conditional ;  that  audi  bonds  are  not  within  the  statute 
of  queeu  Anne;  that,  if  a  forfeiture  has  happened  before  & 
bankruptcy,  the  annuity  may  be  valued,  and  proved  under  the 
coAmnission",  and  that,  after  die  certificate,  the  bankrupt  is 
not  Gable  to  any  feture  payments.  This  case  is  decisive. 
Woody  in  reply, — In  CottereU  v.  Hooke,  which  was  aubse- 

Sot  to  Webster  v.  Bannister,  die  case  of  Perkins  v.  Kemp- 
d  was  eked :  that  case  was  simply  a  bond  containing  a  pe- 
nalty for  securing  the  annuity :  there  was  no  agreement  con- 
tained in  the  condition. 

BuLler,  Justice,— The  cases  of  Webster  v.  Bannisttr, 
and  Perkins  v.  Kempland*  may  stand  very  well  together.  As 
to  the  case  of  CottereU  v.  Hooke,  that  was  an  action  upon  the 
deed  of  covenant.  Here,  if  you  had  an  election,  and  cooM 
have  proceeded  upon  the  agreement,  you  have  made  your 
election,  and  taken  the  other  course,  for  this  is  aa  action  for 
thepenalty. 

The  court  took  time  to  consider;  and,  this  day,  Lord 
JMahsfielp  delivered  their  unanimous  opinion,  as  follow*: 
*  Lord  Mansfield,  (after  stating  the  pleadings  and  the 
case,)— Before,  aud  at  the  time  of,  the  bankruptcy,,  no-  money 
was  due  under  the  condition  of  the  bond.  The  penalty  bad- 
been  incurred,  a  quarter's  annuity  not  being  paid  oat  the  day, 
but  the  obligee  bad- afterwards  received  the  money.  Toe 
question  is,  whether  there  was  any  debt  due  at  the  time  of  the 
bankruptcy;  and,  as  between  the  parties,  :on  genenl  prin- 
ciphs,  when  a  forfeiture  lies  in  compensation,  aodjab&pea* 
entitled  to  the  compensation  receiveseaUsfectiett  after  the  for* 
feiture,  he  can  never  resort  back  to  the  penalty*  Take  the 
common  case  of  rent :  if  payment  is  made  after  the  day,  jos- 
can  never  recur  to  the  forfeiture.  All  forfeitures  are  odious, 
if  carried  beyond  their  true  intent*    Besides,  (I  here  spesk  my 

*  w 

(bj  1  Atlc.  S51.  2  Btackst.  1106.    Mr.  Doming  red 

(cj  Ibid.  a  much  fuller  note  of.  the  case  thai 

[  l]  T.  l6  Oeo.  3.    Since  reported,    what  is  jthere  given. 


Wylli* 
against 

Wllkes. 
[523] 
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own  opinion,)  in  questions  between  the  parties,  1  should  ex-      1780. 
ceedingly  incline  to  say,  that  annuity  bonds  are  within  the 
reason,  though  not  the  letter,  of  the  act  of  die  4th  and  5th  of 
queen  Anne;  an  act  made  to  remove  the  absurdity  which  Sir 
Thomas  More   unsuccessfully  attempted    to   persuade  the 
judges  to  remedy  iu  the  reign  of  Henry  VIII.    For  he  sum-  - 
mooed  them  to  a  conference  concerning  the  granting  relief  at 
law,  after  the  forfeiture  of  bonds,  upon  payment  of  principal, 
interest,  and  costs ;  and  when  they  said  they  could  not  relieve 
against  the  penalty,  he  swore  by  the  body  of  God,  he  would  > 
grant  an  injunction.    This  is  a  remedial  law,  and,  if  a  case  is  - 
within  the  mischief,  die  remedy  ought  to  extend  to  it;    I 
should  have  thought,  therefore,  that  payment  after  the  cfey 
might  be  pleaded  to  an  action  on  an  annuity  bond.    In  the 
case  of  Webster  v.  Bannister,  as  far  as  it  was  necessary  to 
consider  the  point,  we  were  alt  inclined  to  think,  that,  even 
without  an  express  agreement  to  give  farther  time,  the  receipt 
of  the  money  after  the  day  would  have  been  sufficient.    But 
insolvent  acts  differ  from  die  bankrupt  laws ;  there  is  no  au- 
thority, no  commissioners,  under  the  insolvent  nets,  to  set  a 
value  upon  the  annuity.    The  present  case  arises  on  a  bank* 
ruptey.    It  b  to  be  lamented  that  so  large  a  class  of  creditors 
as  annuitants  are,  should  be  left  without  any  express  provi- 
sion in  the  bankrupt  laws.    Jt  is  hard  upon  them  that  they 
should   be  excluded  from  proving  under  the  commission, 
(when,  perhaps,  die  other  creditors  may  receive  15  shillings, 
in  the  pound  under  it,)  and  should  be  left  only  to  a  fruitless 
remedy  •gainst  the  bankrupt.     It  is  also  hard  upon  an  honest 
bankrupt,  who  has  given  op  his  sill  to  his  creditors,  that  he 
should  still  continue  answerable  for  debts  which  he  has  nothing' 
to  satisfy.    This  is  a  great  defect  and  chasm.    It  is  a  pity  that 
the  legislature  should  be  silent,  and  should  force  the  courts,  in' 
order  to  attain  the  ends  of  Justice,  to  invent  legal  subtleties, 
which  do  not  come  up  to  the  common  understanding  of  man-' 
kindw    That  has  been  done  in  the  case  of  annuities.    The' 
court  of  Chancery  has  bid  bold  of  this  subtlety.  It  has  said,— 
The  penalty  is  the  debt  if  the  forfeiture  has  been  once  incur- 
red, and  you  may  have  a  value  set  upon  your  annuity,  and 
anna  in  sat*  a  creditor,  under  the  commission. — If  it  is  ob- 
jected,, that  the  forfeiture  was  waved,  the  court  answers,— r 
No  matter  for  that ;  it  shall  be  still  in  force,  because  it  is 
for  the  benefit  both  of  the  creditor  and  the  bankrupt  that  it 
should  be  so.— This  has  been  setded,  and  we  all  adhere  to  the 
detemimtsBQ,  aa  far  as  this  case  goes,  as  a  legal  subtlety, 
established  for  good  purposes,  but  not  to  be  drawn  into  prin- 
ciple or  argument  in  other  cases.    It  has  been  the  foundation 
of  practice  in  the  court  of  Chancery,  and  has  received  a  so-      [  524  ] 
leaui  cooaideration  in  the  court  of  Common  Pleas,  in  the  case 
of  Perkins  v.  Ktrnflandy  which  is  an  authority  directly  in  , 

13  point. 
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1 780.  !*■*•  "!*«<  court  thought  annuity  bon&  wfcftenot  wi*tt  At 
o,  rm*  statute  df  queen  jfn*<%  and>  for  that  part  of  *e#  epmion, 
WvttiB  rolled od  what  Lord  Habdwicke  said,  in  a  eas*  firjwrfc 
Winchester  (a);  viz.  tint  die  words,  "  at  a  day  or  pfocc  m* 
"  tain"  are  material  words  in  die  statute,  and  that  bends, 
not  given  for  the  payment  of  a  lesser  sum  at  a  day  or  place 
certain,  are  dot  within  it.  1  hardly -think  he  would  We  con- 
sidered thode  words  4*  sufficient  to  take  a  Case  out  of  the  sta- 
tute, which  is  clearly  within  the  reason  and  meaning  of  it,  if  it 
had  not  been  to  give  the  party  the  advantage  of  the  dfuitnbfe 
subtlety,  by  winch  lie  was  enabled  to  prove  -under  the  commis- 
sion. We  consider  ourselves  as  bound  by  the  authorities,  as  for 
aa  the  present  case  goes;  but  no  further.  >• - 

Tile  po$tea  to  be*  dntitefed  to  *e  defend**. 

(a)  in  Cane- I? 4±.    I  Atk.ll*.- 


Frid  .v, 

24th  Nov. 


The  court  will 
not  grant  a  rnan- 
damu*  to  the 
Bank  to  transfer 
stock,  because 
there  is  a  remedy 
by  an  action  on 
the  case,  if  they 
refuse  — 
Qu.  Whether 
executors,  who 
take  no  bene- 
ficial interest, 
and  have  no 
debts  to  pay, 
are  intitied  to 
have  the  stock 
of  t  he- r  testator, 
transferred  to 
their  name. 


[525] 


The  KIng,  on  the  ,Pro«cution.  of  Pakbu*t 
and  Another,  Executors  of  -Dawes,  against 
the  Governor  and  Comjiany  of  the  Ban*  of 

v  EfraiAN)>,  '  '*".•' 

^irHtS'waf  an  application  for  a  mandamu*  to.  be  directed  to 
jF  the  defendants,  commanding  them  to  permit  die  prose- 
cutor* to  transfer £lo6oMank  stock,  a*  having  been  the  pro- 
perty of  their  testator.  .One  l/isceUesr  hemg  po$9eas^  of 
£  12,000  Bank  stock,  which,  stood  in  hisoaaae,  by  hi&Mill 
appointed  Dawes  h\a  executor,  and  gate  bint,  aa  a  kpcy> 
«£l000,  part  of  the  £\<&flOO.\tI)apet$  whc»fmvrite<*iU 
of  Lasceltes,  but  never  transferred  the>stock.  to  his  own  ****, 
by.  his  own  will,,  of  which  he  appointed  the,  prosecutors  exe- 
cutors, bequeathed  to  nisJunswuman  *\  Lffdia^Feimffrnmi 
a  living  at  die  tune  of  my  decease,  the-muz  of  £\O0$oLite 
"  capital  stock..of  the  Bank. of. England,  and*  idthngb* 
""  have  not  transferred  Mr.  Lasceiii^  stock  into  my  oatneu 
'*  yet,  the  property  is  whoUy.and  *Mj-i&mM+.v*ttomm 
';.byhiswdU"  Upon  jDwa'adnath*  die pro*ec*o*+wed 
his  will,  .and  applied  to  the  Bank  for  leave  to  4wuiVli* 
£  1000,  which  was  refused,  unlet*  they  ehouJd  produce  a«r* 
tificate  of  the  death  of  Lydia  Fenuymore  f lj. . .  Upon  thislhey 
applied  to  the  fouiidtitg  Hospital,  whet*  k  seaafaAeW 


-  • .        .'-.  ..•*■:-.  ■  -•-  •  -•  *         * 

.  [I]  It  appeaced^t^at  it  is  the  p»c-    either.  frf*  ai  probate  of  *tha^^l  d 
*ice  of  the  Bank,  a  ad  the  other  gneat.  ,thq  pf*™^  -loHfrtVl^^^v^mfaatt 
companies,  never  do  permit  the  trans-"*  'of  thitactuaUesrttf  of  such  pc/son. 
tcr  of  stock  without  the  production 
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been  placed  by  Davyes,  (whose  natural  daughter  die  prose-       J  7  SO. 
coton  swore  they  believed-  she  was,)  and  where  tliey  found,      S^V^J 
by  the  books,  arid  registers,  strong  evidence  of  her  <teafcb,  And    »j^e  King 
tlmf  she  died  before  die  testator ;  aiid  they  were,  dttirtt,  pro-       against 
mised  the  certificate  required,  but  the  governors  of  the  /fos-   The  6a  nk 
jtf/ff^  afterwards  reftlsed  to  grant  k,  and  the  prosecutors  ap-  oIEnglaxd. 
plied  again  to'the  Bank,  stating  the  evidence  of  the -death  of 
the  legatee,  and  that  the  certificate  had  been  refused.     Upon 
this  second  application,  they  were  told  the  certificate  could 
not  be  dispensed  with.  ;  This .  court*  was  therefore  moved, 
upfttn  affidavits  stating  the  above  circumstances,  and  a  rule  to 
shew  cause,  was  granted,  but  with  directions,  that  notice  of 
the  nile  should  be  given  to  the  FoUndlm*  Hospital. — Jk  ap- 
peared, updo  inspecting  the  will  of  Dams,  that  particular 
legacies  were  given  by  it  to  the  prosecutors.  l 

This  day,  cause  was  shewn,  by  ftc  Attorney-General,  and! 
Jackson,  on  the  part  of  the  Bank ;  and  Beartrdft,  on'  the 
part  of  the  Foundling  Hospital.  *      • 

On  the  part  of  the  Bonk,  it  was  urged,  that  they  had  no 
satisfactory  evidence  of  the  death  of  l^ti^ennymore,  and 
that  it  had  been  the  rule  aod  practice/  with'  'them  to  transfer 
stock  to  legatees  dirtcdy,  without  the  interposition  of  the  ex- 
ecutors :  that  this  was  founded  on  the  construction  which  had 
beep  put  on  the  statute  of  5  WW.  &  Mar.  c.  20.  by  which  the 
Bank  was  established,  and  of  the  different  charters  they  had 
received  from  the  crown,  under  the  authority  of  that  statute  ; 
that  all  the  acts,  Relative  to  stock,  use  the  word  "  devisk"  tod 
therefore  the  opinion  had  been  adopted,  that  the  legislature 
intended,  that,  in  respect  to  the  manner  of  transmission  by 
will,  stock  should  pass  immediately  as  real  property,  (to 
which  the  word  H  devise"  is  peculiarly  appropriated,)  does; 
That  was  the  opinion  of  Serjeant  Pengetly,  uho  had  been 
counsel  for  the  Bank,  and  upon  whose  advice  they  had  pur- 
sued the  practice  just  stated.— They  said,  however,  that  the 
Bank  was  extremely  ready  to  act  in  any  planner  the  court 
should  direct.  •         1       , 

For  the  Foundling  Hospital,  it  was  said,  that, — as  theJe- 
gacy  to  Lydm  Fenttymare  wa*  lapsed,  and  there  wasreuson  to 
believe  the  testator  was  a  bastard,  (which  however  was  not  [  526  ] 
sworn  to,)  or  at  least,  that  no  nest  of  kin  <co«id  be  found;*  and 
as  the  executors,  having  legacies,  could  take  no  beneficial  in* 
terest,  and  it  was  not  pretended  there  would  be  any  debts  to 
he  paid,— thfcy  were  advised  that  the  /honey  belonged  to  the 
crown ;  that,  upon  this,  thoy  ^adapplied  to  the  Treasury  for 
a  grant  of  ir?  for  tlie  benefit  of  the  Hospital,  which  amplica- 
tion tbey  had  reason  to  think  would  be'successful ;  that,  under 
these  circumstances,  they  had  not  chosen  tp  facilitate  the 
transfer  of  the  stock,  thinking  it  safest  ia  the  hands,  and  under  .  • 
Jhe  protection,  of  fhe  JiatLk.  , 

1 4  JhMfling, 
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Dunning,  on  the  part  of  the  prosecutors,  contended,  that 
the  legal  title  was  clearly  in  them,  and  that  the  court  would 
not  enquire  to  whom  they  were  accountable  for  the  eomtaUe 
interest;  that  the  use  of  the  words  "  devise*  or  "  devixt?  is 
acts  or  charters  hastily  and  ignorantly  penned,  could  Dot  alter 
the  nature  or  incidents  of  a  species  of  property  clearly  per* 
sonal ;  that  this  application  was  not  to  the  favour  or  equity  of 
the  court ;  but  was  founded  on  right,  in  order  to  compel  the 
defendants  to  do  their  duty. 

Lord  Mansfield, — When,  there  is  no  specific  remedy, 
the  court  will  grant  a  mandamus  that  justice  nay  be  done. 
But  where  (as  in  this  case)  an  action  will  lie  for  complete  a- 
tisfactiou  equivalent  to  a  specific  relief,  and  the  right  of  the 
parly  applying  is  not  dear,  the  court  will  not  interpose  the  ex- 
traordiniry  remedy  of  a  mandamu$\<iy-].  I  do  not  dunk  tbisa 
clear  case.  It  appears,  on  the  face  of  the  will,  that  the  exe- 
cutors have  no  beneficial  interest.  If  the  testator  wa*  a  bas- 
tard, the  king  is  the  next  of  kin  [t  HI].  Here,  neither  anj 
person  claiming  as  next  of  kio,  nor  the  crown,  are  before  the 
court  Notice  has,  been  pveu  to  the  Bank  not  to'peo&n  die 
transfer.  The  Bank  is  therefore  in  the  nature  of  a  Hake- 
bolder  only.  The  real  question  is  between  the  ccown,  (<*  d* 
Foundling  Hospital  as  standing  in  die  place  of  die  crown,) 
and  die  executors  of  Doves,  the  prosecutors  of  this  role. 

The  rule  discharged  [\\ 


[<&]  Vide  ace.  Rat  v.  Bishop  jf 
Chester,  S.  R.  M.  27  Geo.  3.  1  Term 
Rep.  396. 

[till]  Vide  Burgess  v.  Wheats, 
Cane.  175$.  1  Blackst.  123. 

[l]  A  special  action  of  assumpsit  was 
afterwards  brought  by  the  executors, 
against  the  Governor  and  Company  of 
the  Bank,  which  was  tried  before  Lord 
Mavsfield,  at  Guildhall,  at  the  Sit- 
tings after  Hilary  Term,  21  Geo.  3. 
Upon  the  trial,  it  was  admitted  that 
Lydia  Fennymore  died  in  the  Foundling 
Hospital,  in  the  testator's 
[  527  ]  life-time;  and  it  was 
proved  that  Domes  was 
reputed  to  be  a  natural  son  olLascelles, 
and  that  he  had  no  next  of  kin.  It 
also  appeared,  that  the  Foundling  Hos* 
pital  dad  succeeded  in  obtaining  a 
grant  from  the  crown  of  the  stock  in 
question.  A  verdict  was  found  for  the 
plaintiffs,  but  with  leave  to  move  the 
court,  that  a  nonsuit,  or  verdict  for  the 
defendants,  might  be  entered.  Ac* 
cordingly,  in  Master  Term,  21  Geo.  3. 


the  Attorney-General  obtained  a  rale 
for  that  purpose.  It  seems  it  is  cus- 
tomary for  the  crown  to  grant  to  the 
Hospital,  such  property  as  would  have 
belonged  to  foundlings  who  happen  to 
die  there.  The  grant,  in  thb  ca*e, 
was  in  the  form  of  a  warrant,  under 
the  sign  manual,  authorizing  QwF 
Whalley,  esq.  of  the  Fovndtmg  B*- 
pital,  to  call  upon  the  plaintiff  ** 
executors,  for  a  transfer  of  jJlOOO, 
and  for  an  account  and  payment  of 
the  residue  of  the  personal  estate  aad 
effects  of  Dittoes,  and  so  *eccke  the 
same/or  his  Majesty's  use,  (viaeJhg* 
v.Johnson,  infra,  548.)     b  coaff- 

2uence  of  this  authority,  Whelks,  be- 
>re  the  trial,  ted  filed  a  bill  is 
Chancery,  praying  an  account  against 
the  plaintiffs,  and  an  injunction  to  be 
directed  to  the  Bank,  to  restrain  tkm 
from  transferring  the  stock  to  the 
plaintiffs.  Pending  the  rule  for  set- 
ting aside  the  verdict,  a  compromise 
took  place,  so  that  it  was  never  tig** 
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Syers  and  Others  against  Bridge.  £2a&v. 

A  CTION  against  an  underwriter,  on  a  policy  of  insurance  *%£*?££+ 
■**  on  the  ship  Mary,  a  letter  of  marque.    The  words  of  bJ^Sqrof ' 
the  policy  were,  "  At  and  from  Liverpool  to  Antigua,  with  insurance,  mc*a» 
«  liberty  to  cruize  sir  weeks,  and  to  return  to  Ireland,  or  '^^ffi^' 
"  Falmouth,  or  Milford,vfidiwny  prize  or  prizes."    The  ship  the  «mm«icc- 
having  been  taken,  this  action  was  brought,  and  came  on  to  be  £^°> lhc 
tried,  at  the  last  assizes  for  the  county  of  Lancaster,  before 
Hoth  a  m,  Baron,  when  a  verdict  was  found  for  the  plaintiffs, 
.  but  with  liberty  to  the  defendant  to  move  for  a  new  trial,  with- 
out payment  of  costs. 

On  Thursday,  the  9th  of  November,  Macdonald.  obtained 
a  rule  to  shew*  cause,  why  there  should  not  be  -a  new  trial ; 
and,  to  day,  the  case  was  argued,  by.  the  Attorney-General, 
Dunning,  and  Davenport,  for  the  plaintiffs,  and  macdonald, 
Lee,  and  J.  P.  Heywood,  for  the  defendant. 

Upon  the  judge's -report,  the  evidence  given  at  the  trial  ap- 
peared to  be  as  follows:  The  policy  was  made  on  the  9th  of 
February,  1779,  *nd  there  was  no  time  fixed  in  it  for  the 
commencement,  or  the  duration,  of  the  voyage.  The  captain, 
being  called  on  the  part  of  the  plaintiffs,  swore  that  he,  in 
fact,  sailed  from  Liverpool  on  the  28th  of  February;  he  was 
five  days  before  he  cleared  the  land;  and  he  proceeded  on 
his  direct  voyage  till  the  14th  of  March,  chacing,  however, 
at  different  times,  from  the  7th  to  die  14th,  when  he  begau 
bis  cruise,  giving  notice  thereof  to  t!ie  crew,  and  ordering  a 
minute  of  it  to  be  entered  in  die  log-book,  which  was  done.  [  52$  ] 
From  the  14th  of  March,  he  continued  cruising  about  the 
same  latitude  (43),  till  the  17th  or  1 8th  of  April,  when  he 
discontinued  the  cruise,  of  which  be  also  gave  notice,  intend- 
ing to  go  to  the  Bur/ines,  off  Lisbon,  in  the  course  of  his 
voyage.  On  the  23d,  he  renewed  the  cruise,  of  which  he 
gave  notice,  as  before,  and  ordered  a  minute,  to  that  purpose, 
to  be  entered  in  the  log-book.  From  that  time  he  continued 
cruising  till, the  28th  of  April,  when  be  was  taken  by  an  Ame- 
rican privateer.  Two  or  three  days  before  be  sailed,  he  met 
with  kenyonfthe  broker,  who  had  got  the  policy  subscribed, 
in  the  counting-house  of  the  plaintiffs,  Avho,  in  discoursing 
about  his  liberty  to  cruise,  said  he  might  do  so  in  any  latitude 
he  chose,  and  that  if  he  had  no  success  in  one  place,  he  might 
leave  it,  and  proceed  to  another,  and  there  begiu  cruising 
again,  mentioning  when  he  should  begin,' and  leave  off,  in  his 
log-book ;  and  that  if  such  separate  times  of  cruising  should 
not,  when  added  together,  exceed  the  space  of  six  weeks,  the 

terms 
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1780.  terms  of  the  insurance  would  be  complied  with.  None  of 
Uv«J  the  under- writers  were  present  at  this  conversation;  bat  the 
Syers  captain  said,  he  considered  Kenyon  as  acting  for  them,  as 
against  well  as  for  the  insured.  His-  log-book  wfes  taken,  bathe  pro- 
Bridge.  duced  a  journal,  which  he  and  his  clerk  had  copied  (from  the 
log-book.  He  said,  he  understood  the  meaning  of  "  cruisinC 
to  be,  decaying  the  course  of  the  voyage,  iu  any  particnbr 
latitude.  The  second  witness  produced  by  the  pfaintift  had 
'  been  captain  of  a  letter  of  marque  in  th6  last  fralf .  He  de- 
fined *  arising,"  a  delay  of  the  voyage,  under  a  feir  wind  to 
the  port  of  destination.  He  had  examined  the  journal,  and 
was  of  opinion,  that  there  had  been  no  defcy  far  the  voyage, 
except  at  the  times  which  the  captain  had  e^prtasry  appro- 
priated to  the  cruise:  It  is  the  cust6iA  For  letters  of  mama 
which  have  not  liberty  to  cruise,  td  chace,  when  the^  fan  in 
with  an  enemy's  ship:  He  was  never  cautioned  agatot  it, 
and  had  chaced  frequently  under  such  circumstances.  In  like 
ibanner,  without  such  liberty  to  cruise,  it  is  custdnrity,  and 
jiermitted,  to  letters  of  marque,  to  go  threie  of  four  points 
<5ut  of  the  direct  course,  for  the  purpose  of  speaking  ships* 
and  he  did  not  consider  any  of  the  acts  done;  by  the  captain, 
before  the  14th  of  March,  as  cruising.— The  defendant's 
counsel  read  several  entries  from  the  journal;  to  shew  (Wfer- 
ent  instances  of  chacing,  artd  quitting  the  direct  eotifcife  to 
[  529  ]  speak  ships,  between  the  7th  and  I4lh  ;of  March.  They  then 
called  a  witness,  who  had  also  commartdeA  a  lettetfof  jrfew/ue, 
during  the  last  war,  and  uho  swore,  that  he  thought  the 
ship,  by  what  appeared  from  those  entries,  was  td  be  con- 
sidered as  cruising  between  the  7th  and  14th.  The  coun- 
sel for  (he  defendant  called  sevcr'al  other  persons}  two  of 
whom  were  brokers.  His  witnesses,  concurred  in  thinking 
that,  by  the  terms, of  the  policy,  the  eruise  niust  go  on  su 
successive  weeks,  not  interruptedly,  and  at  intei\afa.— The 
two  witnesses  examined  on  the  other  side  thought,  dn  the 
contrary,  that  the  policy  did  not  import  ahy  stfch  restriction; , 
but  they  admitted,  on  the  one  side  and  the  other,  that  they 
only  spoke  their  opinion,  and  could  say  toothing  of  iroyusag*, 
rione  of  them  having  ever  known  a  case  <!:irc\ims1auced  Jlte 
Represent. 

Tne  defendant,  upon  thd  above  evidence,  Sfet  up  a  two-fold 

defence :  1 .  If  the  cruise  was  ko  be  considered,  .as  naving  been 

continued  from  the  7th,  instead  of  fVom  the  1 4th,  o(  March, 

to  the  17th  or  16th  of  April,  then  the  sliip  had  cruised  atove 

six  weeks,  at  different  intervals,  and,  consequently,  die  terms 

.;  pf  the  policy  had  been  departed  front:  But,  2.  If  the  jniy 

$hould  not  be  of  that  Opinion,  stitl,  front  the  words  of  (he 

'policy,' as  well  as  the  nature  of  the  thing,  the  six  weeks 

i    we're  meant  to  be  successive,  and  uninterrupted,  atid  there- 

'    fore  expired  at  the  end  of  six  weeks:  computed  frota  the  14th 

pf  march. 


Syers 
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lite  judg*  dfedmei  giving  any  dh^on*  c*e^mkme«^ 
bst  point,  it  bong  Agreed  that  me*opmkm  of  the  cotot  should 
be'tiken  upon  it. 

IV  In  support  of  die  veritict,  k  was,  mMv,  intended,  on  JDs 

the  first  pom*,  that  it  was  4  question  o*  feet;  prtper  fdT  tte  Biudge. 
decision  of  the  jm^f,  when  the  cruise  began.  The  captain  had 
positively  swum  that  it  did  not  c6mmence  till  (he  14th,  and 
the  jury  had  believed  him.  As  to  chacing  an  enemy's  vessel 
which  appears  in  view,  or  going  *  fittle  out  of  the  course  to 
speak  to  a  ship,  that  is  taever  considered  as  a  deviation,  in 
the  'case  of  a  letter  of  marque.  It  is  Mint  they  always  do, 
and,  it  4>eing  known  to' the  uiMfer~writer*  that  this  was  a  letter 
rt  marque,  no  express  licence/  or  stipulation,  was  necessary, 
tt  protect  her  m  that  respect.  But,  if  a  letter  of  inatquc 
(fuiftfcfe  di#ect  course  of  *  the  voyage  on  purpose  to  look  for 
prizes,  thai  m  *  deviation,  unless  she  is  protected  under  * 
particular  licence;  for  thedifference,  dnd  Ae  only  difference, 
between  a-  letter  -of  marque  and  a  pritatee*,  is,  that  the  sole 
object  of  the  latter  is- craisin^,  die  principal  object  of  the 
former  a  trading  voyage.  2.  The  ftatural  construction  of  the 
licence  in  the  policy  is,  *Ha£  six  Greeks,  no  matter  how  made*  [  530  ] 
up,  diaybeeWployed-infcruishig.  -Suppose,  on  the  second' 
day  of  the  emtie,  a  pi4«e-had  beenf  taken,  and  carried  back  to 
Milferd,  FaMhouth,  or  Ireland;  cm  it  be  contended,  that 
the  thtie  etnpfofyed  ht  bringing  Ae  prize  into  pdrt/must  have 
been  *6mpo#ed  as7  pfoi*  of  the  she  weeks  ?•  The  broker's  con-' 
struction  ought  to  bind  both  parties;  he  is  a  sort  of  a  middle 
man,  equally  the  agent  of  the  insurers  and  insured.  Besides, 
in  this  case,-  Ken  yon  was  actually  in  partnership  with  one 
Slater,  as  a  broker,  and  this  very  Slater  was  an  under-writer  '  ' 
on  the  policy.  '    . 

On  the  other  side,  the  counsel  contended,  that  a  great  deal 
a(  inadmissible  evidence  had  been  received.  That  the  ques- 
tion, whether  the  six  weeks  were  to  be  successive,  was  a  mens 
point  of  construction  on -the  words  of  the  policy,  and  the  %  ' 
opinion  of  Ketiyon,  or  the  witnesses,  ought  not  to  have  been 
given  'in  evidence.5  If,  indeed,  there  hid  been  proof  of  any 
general  usage,  ffozf  would  have  been  admissible,  but  nothing 
of  that  sort  was  attempted.  K  the  plaintiffs  construction 
Were  to  prevail,  a  captain  might  watch  occasions  when  die 
wind  was  directly  in  his  teeth,  and  then  declare  that  he  stopped  ' 
cruising,  and  was  to  be  considered  as  pursuing  bis  voyage.— 
They  said  nothing  on  the  first  point. 

Lord  Mansfield, — This  was  merely  a  question  of  con- 
struction [f  1],  on  the  face  of  the  policy,  and,  unless,  an 

usage 


fp  1]    In  Lawrence  v.  Sydtbotham,    a  ship   with  or  without   letters    of 
6  East.  5 1 ,  it  was  held,  in  a  policy  on     marque,  that  liberty  "  to  chace,  Cap- 
It    tllM* 


ture. 
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1780*  usage  could  have  been  shewn  in  favour  of  this  desnltoi 
v^v^  ing  [F  *1  calling  witnesses  to  support  it,  was  calling  them  to 
Syers  swear  to  mere  opinion.  None  of  those  produced  knew  of 
against  any  instance,  and,  therefore,  their  evidence  ought  not  to  have 
Bridge,  been  received.  Yet,  1  dare  say,  their  testimony  bad  great 
weight  with  the  jury.  The  meaning  of  words  depends  on  the 
subject.  The  instructions  were  not  read,  but  they,  shew  the 
meaning  very  clearly,  for  they  run  thus,  "  To  cruise .  six 
"  weeks,  and  then  proceed  to  Antigua[\\"  Thereon  be  no 
general  rule.  Here,  the  subjecUmatter,  in  my  opinion,  is 
decisive  to  shew  that  the  six  weeks  meant  one  continued  period 
of  time.  A  cruise  is  a  well  known  expression  for  a  con- 
nected portion  of  time.  There  are  frequently  articles  for  % 
month's  cruise,  a  six  weeks  cruise,  #c  Such  %  liberty  mm  in 
this  case,  to  a  letter  of  marque,  is  an  excuse  for  a-  deviation 
But  what  is  contended  for  by  the  plaintiffs  is  impossible  in 
[  531  ]  practice.  Suppose  the  ship  returns  directly  back,  cruising 
for  the  space  of  a  week :  she  may  then  take  perhaps  three 
weeks  to  return  to  where  she  had  been.  Can  she  then 
renew*  the  cruise,  and  return  again,  and  «o  repeatedly  ? 
The  voyage,  in  that  way,  mjght  last  for  years.  But  the 
true  meaning  is,  "  I  will  excuse  a  deviation  for  six 
"  weeks."  The  instructions,. although  it  happens  that  they 
were  not  read,  strike  me  much.  Another  argument:  Six 
weeks  is  a  continuation,  a  congregate  denomination  of 
time.  If  they  had  meant  separate  days,  they  would  have  said 
4$  days. 

The  rule  made  absolute. 

[1]  They  were  in  court,  and  had  been  stated  by  the  counsel  for  the  defendant. 

masaBBssBSsessssssss^ssssssassBss 

"  ture,  and  man  prises,"  did  not  extend  a  policy,  (there,  simply,  «W  rnrwH- 

to  justify  shortening  sail  for  the  pur*  emt  Utters  of  fntrqvej  it  is  tight  to 

pose  of  protecting  and  convoying  a  resort  to  evidence  of.  the  usage  and 

prize  into  a  port,  although  within  the  practice ,  which    has  -  obtained    be- 


voyage  insured.  tween  assured  and  assurers  upbm 

~r  2]  But  where  there  has  been  no    lar  policies.  Parr  v.  A*dcr$o*t  6  £os#. 


judi 


icial  determination  upon  the  con-    202. 
§ truction  of  the  terms  of  a  licence  in 
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The  Kino  against  Rovtledoe.  km™, 

34tb  Nor* 

A  N  indictaeat  having  been  found  against  the  defendant,  a  college  barber 
"  at  the  quarter-sessions  for  the  city  of  Oxford,  for  refusing  J^S^Sui 
to  take  upon  himself  the  office  of  constable  for  one  of  die  dtyoatofc©i-C 
wards  in  that  city,  it  was  removed,  by  certiorari,  into  this  |e*«»  '*  !?,!,led 
court,  and  came'  on,  for  trial,  before  Buller,  Justice,  at  the  ^theuorven^! 
last  summer  assizes  for  the  county  of  Oxford,  on  Friday,  the  — 8*  Wkether, 

Toe  indictment  contained  two  counts.    Tne  first  stated,  from  *n\uz tt* 
generally,  that  the  defendant  being  an  inhabitant,  and  residing  ^  ^tte 
m  the  ward  m  question,  wa*  on,  4"C.  lawfully  and  in  due  tnan-  city. 
tier  elected,  nominated,  and  appointed  by  J.  T.  alderman  of 
mat  ward,  aJkTorie  bf  the  justices  for  the  city,  into  the  office 
of  constable  for  the  said  ward ;  that  he  afterwards  had  notice 
of  the  appointment,  and  was  summoned  to  appear  before 
K.  J.  arid  E.  T.  two  other  justices  of  the  city,  to  be  sworn 
in;    The  second  count  alleged,  particularly,  that  Oxford  is 
an  ancient  eity,  that,  from  time  immemorial,  there  had  been 
accustomed  to  be  four  aldermen  of  the  said  city,  and  that  each 
of  such  aldermen  should  and  might,  on  the  30th  of  Septem- 
ber, every  year,  (or  the  day  following,  if  the  30th  of  September 
should  be  a  Sunday,)  elect  and  choose,  and  of  right  ought 
to  elect  and  choose,  a  fit  aud  able  person,  fyc.  to  be  con- 
stable, in  and  for  the  ward  to  which  such  alderman  should 
respectively  belong;  that  the  said  defendant  was  an  inhabi- 
tant, #c.  and  a  tit  and  able  person,  and  that  the  said  J.  T. 
then  was   one  of  the   aldermen  of  the  said  city,  to  wit, 
for  the  ward  in  question,  and  that  on  the  said  30th  day 
of  September,  in  the  year,  fyc.  the  said  J.  T.  did  duly  and 
lawfully  elect,  choose,  and  appoint  the  defendant,  &?•    (Then     r  532  ] 
stating  the  notice  and  summons,  as  in  the  former  count,  and 
concluding'that  notwithstanding  the  election  and  appointment 
the  defendant  refused  to  take  the  oath,  l$c.) 
*   The  defence  consisted,   l.In  putting  the  prosecutors  on 
proving  the  custom  as  laid  in  the  second  count  of  the  indict- 
ment :  2.  In  shewing  that  the  defendant,  being  matriculated 
in  the  university,  and  entered  on  the  buttery-books  of  Brazen 
Nose  College,  as  barber  to  the  college,  was  not  liable  to  serve 
as  constable,  although  he  resided,  and  kept  a  barber's  and  per- 
fumer's shop  in  one  of  the  wards  of  the  city. 

The  evidence  for  the  prosecution,  with  regard  to  the  custom, 
was,  that,  on  the  30th  of  September,  (or  the  1st  of  October,) 
annually,  a  meeting  is  held,  in  the  town-hall,  of  the  mayor, 
four  aldermen,  and  assistants,  at  which  the  new  mayor  is 

sworn 
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1 7-80»       sworn  hi,  and  the  city  officers!  viz.  constables,  !fc.  appointed; 

s^v-w       th**»  on  such  occasions,  the  hall  is  open  to  every  body;  that 
The  Kino    constables  are  never  appointed  but  at  that  meeting;  but  that 

against        none  of  the  members  of  the  corporation  ever  interfere  in 
RouTL£j>oe.  their  appointment  except  the  aldeanep,  each  of  'whom  ap- 
points one  for  his  owu  ward;  that  this  is  done  in  the  following 
manner:  the  qld  constable  delivers  it\  a  list  of  ajl.tbe  pewops 
'  in  his  ward  fit  to  serve  the  office,  and  the  alderman  of  the  wan) 
names  one  from  that  list. 

With  regard  to  the  liability  of  (he  defendant  to  serve,  the 
prosecutors,  after  proof  of  the  defendant's  residence  in  the 
ward,  and  his  keeping  a  shop  there  for  perfumery,  toys,  l;c. 
endeavoured  to  shew,  that,  in  many  instances,  persons  of*. 
like  description,  rz'z.lprbersj  cooks,  fyc.  of  different  colleges,' 
had  served  the  office.  They  had  given  notice  to  the  defend; 
ant  to  produce  the  matriculation-books  of  the  university,  in 
order  to  prove  the  matriculation  of  those  persons;  but, as 
the  books  bad  riot  been  inspected  before,  and  there  was  do 
index,  they  were  not. able  to  find  the  names  of  any  of  them. 
It  was  admitted,  on  the  part  of  the  defendant,  that  the  fW 
Chancettor  of  the  university  often  directs  his  warrants  to  be 
executed  by  the  city  constables. 

The  defendant's  counsel, .  on  the  question  concerning 
the  custom,  read  a  clause  in  the  charter  of  3  Jac.  1.  to 
the  city  of  Oxford,  by  which  it  is  provided,  that  coo- 
stables,  #c.  of  that  city,  in  case  of  vacancies,  shall  be  chores 
by  the  mayor,  Sfc.  and  commonalty,  or  the  major  part  o( 

[  533  ]  them ;  H  dc  civibus  civitatis  pradicta"  They  alsQ  read  the 
constable's  oath,  by  which  he  is  bound  to  attend  the  city 
court,  Ac. 

On  the  other  head,  they  proved  the  defendant's  matricula- 
tion in  the  university  books ;  that  he  was.  barber  of  Brazen 
Nose  College;  and  that  an  antient  fee  is  annexed  to  tbat  of* 
rjee,  which  was  regularly  paid  to  him;  that  the  office  of 
barber  is  taken  notice  of  in  the  statutes  of  the  college;  awl 
that  the  defendant,  if  the  members  of  the  college  chose,  ** 
bound  to  act  as  their  barber,  and,  ou  one  or  two  particular 
occasions  in  the  year,  to  attend  at  the  college  as  a  servant; 
that  he  actually  had  regularly  attended  on  those  occasions,***1 
was  not  then  employed  in  the  exercise  of  lus  trade  as  a  bar*, 
ber.  They  then  read  a  passage  from  a  charter  of  £rfr.4. 
reciting  a  composition  made  between  the  university  and  d* 
city  in  the  reign  of  Edu\  1.  as  follows:  . 

u  -Ad  hoc  etiam,  quod  praedicti  major  &  burgenses  qmenm- 
"  tur,  quod,  cum  per  cartam  douiini  regis  non  cednntnr 
"  aliquae  libertates  alijs  in  prsedict,a  villa,  quam  seholaribus 
"  universitatis  predicts,  ct  illi  scholares  sint  exempt!  a  com- 
u  munitate  pru  dicta  ad  respondendum  coram  els,  vel  sunal 
"  cum  ipSis,  de  aliquibus  rebus  ipsum  dominum  regera  vd 

w  communitatem 
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"  comrotviitatem  pi?ediqjttun  tju^gouibus,  pmdioti  caooellarius  j  7  g(># 

u  &  aclioUu-es,  pef  procwaJoi)es,suas,  alios  sibi  appropriant,  v^/^3 

"  et  qui  non^siuit  gcholafei,,ut  cimoFes,  barbatores,  scrip*  jhe  Kin 9 

"  tores,  par4inajbwi^,&huj»SBiodi,.<pii  dob  sunt  do  jurist  against 

u  dicUoue  sua,  &  <^  babei*,  ,in  eadem  villi,  uxores,  £un>  Routledoe* 
u  liana,  &  mercandjaas  suas,  &  hoc  aAjprave  damnum  apmini 

*  rera&fumarkttom^ 

"  ceUarium&a^isiFos»acetw^ 

"  genses,  unanimiter  est  concordatum,  quod,  de  caetero,4uillu* 
"  jaudeat  libertatibu*  *e*i  priviUgm  wrivenatuti*  prwlicta 
"  nisi  clerici  et.eornm  femiliaj  et  aetvientes,  percanuaarii, 
"  lumuarii{a\  acriptores,  barbatore*,  &  aljj  homines  de 
"  officio,  qui  sunt  de  robis  ipsoruui  clericorum."   . 

They  also  produced  an  indenture,,  or  sort  of  agreement 
between  the  university  and  the  city,  in  the  37th  year  of  He*. 
&  1459,  by  which  agreement  the  city  admitted,  that  the 
magistrates  of  the  university,  were  joint  conservators  of  the 
peace,  and  the  particular  persons  intitled  to  the  privileges  of 
the  university  werp  enumerated,. and,  among  them,  barber*  . 
vith.  their  nouseiutfd.    There  was,  however,  no  evidence    •  [  534  ] 
given  ta  shew  the  extent  of  those  privileges,  .or  whether  the 
exemption,  from  serving,  the  office  of  constable  was  included    • 
in  that  general  «*presaion.    It  appeared  that  the  .present  cor- 
porate name  was  the  same  as  in.  the  charter,  of  3  Jac  1.    In 
a  modern  corporation  book,  beginning  in  the  year  1776,  the 
tide  of  the  entry  of  the  meeting  of  the  30th  of  September^ 
was-r-"  Far  the  election  of  officer*? — rand,  nothing  was  stated      * 
in  the  book  of  any  other  business  being  done  at  such  meet* 
ing.      1^  mentioned,  nothing  of  die  mode  of  electing  the 
constables;  the  entry  of  the  election  of  each  being  simply*    . 
— "  A.  B.  was  chosen  constable  for  the  ward  of  C.  and 

*  sworn  in."  , 
After  the  evidence  was  closed,  it  was  contended,  at  the 

trial,  on  the  part  of  the  defendant; — 1.  That -the  prosecutors 
had  not  proved  the* custom  as  laid*  The  presence  of  the 
mayor  and  assistants  appeared  to  be  necessary  at  the  meeting, 
and.it  also  appeared  to  be  part  of  the  usage  that  'each  con- 
stable should  be  named  out  of  a  list  delivered  in  by  his  pre* 
decesaor.  But  neither  of  those  circumstances  were  laid  as  a 
part  of  the  custom,  in  the  second  count  of  the  indictments 
The  usage,  as<proved,  seemed,  it  was  said,  to  shew,  tliat  the 
electipn  was  made  according  to  the  charter  of  3  Jac.  I.  .not 
by  any  prescriptive  right,  for  that,  although  the  nomination 
for  each  ward  was,  de  facto,  left  to  the  alderman  of  that  ward, 
yet  the  meeting  was  open  to  the  whole  corporate  body. 
(The  counsel  for  the  prosecution  seemed,  at  the  trial,  to  ad- 
mit that  tkejirst  count  wad  too  geueral,  and  could  not  be 

supported.) 

(*)  i.e.  Illuminators  of  manuscripts.    Hence  probably  the  word  "  Limner" 
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1780.      supported.)--^.  It  was  instated  by  die  defendant's coaasd, 
W_/^J      tb«t»  supposing  the  custom  had  been  proved  to  exist  as  laid- 
ThTfCiNG    *■       indictment,  and  that  die  appointment  had  been  agiea- 
azainst       *D'e  *°  tne  custom>  still  the  defendant  most  be  acquitted,  be- 
Routledoe.  CVLU9e  ^  was  clearly  iotitled  to  the  privilege*  of  thewuver- 
'  $Uy,  and,  a*  no  instance  had  been  shewn  of  a  matricihtd 
barber  having  served  as  constable  for  the  city,  die  exemption 
from  that  office  ought  to  be  considered  as  one  of  those  pri- 
vileges. 

To  these  objections,  it  was  answered; — 1.  That,  as  tod* 
charter  of  3  Jac.  1.  it  was  out  of  die  question,  for  that  Ox- 
ford »  a  city  by  prescription,  and  k  did  not  appear  that  the 
city  had  ever  accepted  that  part  of  the  charter  relied  on  by 
the  defendant.  With  regard  to  the  variance  between  the 
[  535  ]  evidence  and  the  custom  as  kid,  it  was  not  material;  it  had 
not  been  said,  by  any  of  the  witnesses,  that  the  meeting  was 
necessary  to  the  appointment  of  constables;   it  was  only 

Goved  that,  in  fact,  they  had  been  appointed  at  that  meeting 
t  that  was  merely  matter  of  convenience,  because  the  al- 
dermen must  meet  in  die  hall  that  day,  in  order  to  swear  in 
die  mayor.— 3.  The  exemption  churned  could  not  be  soa- 
|K>rted  on  the  mdefinke  and  genei^  expressions  in  theanbeot 
instruments  .which  had  been  read,  especially  as  the  defendant 
was  merely  a  colourable  servant  of  a  college  and  olhen,  who* 
dc  facto,  stdod  in  similar  predicaments  had  been  proved  to 
have  served  the  office. 

Bullbr,  Justice,  m  summing  up  to  the  jury,  said,  then 
were  two  distinct  questions  in  the  case,  perfectly  independent 
of  one  another,  and  he  would  take  their  opinion  separate!? 
on  the  first,  because,  if  that  opinion  should  be  one  way,  it 
would  become  unnecessary  for  them  to  consider  the  other 
question.  He  then  said,  that,  if  the  practice  was  at  all  re* 
coocileable  to  the  charter,  that  must  be  taken  as  the  autho- 
rity and  rule  for  the  appointment  of  the  constable*;  and  that 
it  seemed  to  him,  that  the  nomination  by  the  aldermen  might 
be  consistent  with  an  election  by  the  mayor,  Sfc.  and  common- 
alty. It  was  not  denied  that  part  of  the  charter  had  been 
accepted ;  the  present  corporate  name  was  that  given  by  the 
charter;  and  he  was  inclined  to  think,  that  a  charter  must  be 
accepted  in  toio,  if  at  all  [1].  There  was  no  Hst  mentioned 
in  the  indictment,  yet  that  was  proved  to  be  an  invariable 
part  of  the  usage.  The  entries  in  the  book,  relative  to  the 
meeting,  seemed  to  shew,  that  the  chief,  if  not  the  only,  pa- 

[l]    Vide  Rex  v.  Cambridge,  E.  5  trine  concerning  the  acceptance  of 

Geo.  3.    3  Burr.  1656".  16*61.   166*3,  charters,  tide  Re x  v.  Amt #y,  /f.  27 

where  it  is  held,  that  a  woe  corporation  Geo.  3.     1  Term  Rep.  575  to  500  * 

must  accept  a  chatter  in  toto,  or  not  at  S.  C.  on  a  writ  of  error  in  Dom.  Proc. 

all ;  but  that  one  already  existing  may  30  Geo.  3. 
accept  one  in  part.    O  For  the  doc- 
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poo*  wis  ike  election  of  officers.    Upon  the  wfrok,  he  in-      1 iyx>n 
d«^#tn«^^farthe<fcfwdant,.«mthisteaii.  "     ._f*~ 

He  jury,  however,  which  was  special,  but  consisted  okiefiy    jhc  Kino 
•f  tafat  me%  found  das  question  for  the  prosecutets.  against 

The  judge  afterwards  stated,  and  observed  upon,  the  em-  RouatEDGt. 
deuce  oa  the  head  of  the  exemption.;  and  seemed  to  think, 
that  it  was  to  be  presumed  that  this  ,waa  .comprehemted  in  the 
general  word  "privilege"  unless  the  contrary  had  been 
shown. 

The  jury,  however,  found  this  question  also  for  the  *>roee- 
cuftssa;  and  there  was  a  general  verdict  against  the  defeudant. 
Qtt  Thursday,  the  8th  of  November,  Bemmvft  obtained  a 
rale  tp  shew  cause^  why  a  new  trial  should  not  be  granted,  and, 
this  day*  the  ease  was  argued,  by  the  Attortey-Grtnenol,  flb-  [  536  ] 
worth,  Dmbthigt  and  W+  Jone$>  for  the.  prosecution,  and 
£myvr*/}>  and  TA.  MMes*  fur  the  defendant.        , 

In  support  of  the  verdict  it  wa*  contended :  1.  That,  suj*- 
posing  there  was  a  material  variaude  between  the  evidence  and 
the  second  cofent,  yet  the  first  count  was  sufficiently  jmrtkruler, 
and  might  well  be  supported :  S.  That  the  variance  between 
the  evidence  end  the  second  count  was  rot  material  5  there  was 
no  proof  that  the  presence  4f<the  mayor  and  commonalty  wan 
*  necessary  pert  of  the  custom,  nor  that  the  aldermen  might 
not  nominatepevsons  not  contained  in  the  old  cotstaLaV*  bit; 
and,  npote  theavhole,  the  evidence  on  this  head  was  sufficient 
to  be  left  to  a  jury:  8.  That  it  was  too  violent  a  presumption 
to  imply,  that,  under  the  general  expression  of  "  privileges 
44  qfthe  university"  this  exemption  was  included*    In  every 
case  of  paiish-«ffice%  w*fafch  are  of  general,  utility,  aU  inhabi- 
tants householders  ase  liable  to  serve,  unless  there  is  an  «w 
press  ixetnptwn.    There  might  be  some  season  for  such  a 
chum,  -by  those  servants  of  colleges  wm>  are  bound  to  con- 
stant attendance,  but  this  man.  was  little  more  than  a  nominal 
servant,  and  belonged  much  more  to  the  city  than  to  the  uni- 
versity.   However,  the  office  of  constable  is  of  such  a  nature 
as  to  be  equally  beneficial  to  the  university  as  to  the  city,  and, 
therefore,  there  is  no  very  good  reason  why  any  member  of 
either  body  should  be  exempt  from  serving.  -  It  was,  more- 
over, proved  at  the  trial,  that  several  college  barbers  had 
served  the  office:  it  is  notorious,  that  ail  college  servants  are 
matriculated;  therefore,  though  the  entries  of  the  matricula- 
tion of  those  men  had  not  been  found,  the  jury  might  fairly 
presume,  that  they  had  been  matriculated.     If  they  were,  - 
those  instances  completely  overturn  the  pretended  right  of  ex- 
emption. 

For  the  defendant,  it  was  insisted,— 1.  That  the  first  count, 

moat  clearly,  could  not  he  supported.     Constables,  by  the 

common  law,  are  appointable  only  at  the  court  leet,  or,  in 

default  of  appointment  there,  by  the  conservators  of  the  peace, 

Vol.  II.  K  or 
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1780        oral  the  quarter  sessions.    A  corporation,  as  such,  has  no 

^__^  j  right  to  appoint  constables.  They  most  intitle  theoretics  to 
The  King    lt>  an^er  8ome  Particular  prescription,  or  grant.    Hence,  in 

against       indictments  of  this  sort,  it  is  held  indispensably  necessary  tint 

Routlsdoe  fluch  g1*11*)  or  prescription,  should  be  alledged,  and  plainly 

"  set  forth;  £  Hawk.  PL  Cr.  c.  tt),  §46.  Rex  v.  Vam(a), 

[  5  37  ]  Rex  v.  Barnard  (b). — 2.  As  to  the  variance  between  die  evi- 
dence and  the  custom  laid  in  the  second  count,  it  is  material 
and  fatal.  By  the  custom  proved,  the  persons  eligible  are  li- 
mited to  die  constable's  list ;  by  the  custom  laid,  there  ii  no 
such  restriction.  According  to  the  evidence,  the  appointment 
must  be  in  a  corporate  meeting;  according  to  the  indictment, 
no  such  meeting  is  requisite.— 3.  As  to  Use  exemption,  there 
is  no  distinction  to  be  made  between  the  defendant's  case,  and 
that  of  the  highest  members  of  ihe  university ;  he  is  intkkd, 
like  them,  to  the  privilege*  of  the  university,  and  thereto* 
die  question  on  this  head  comes  to  be,  Whether  every  member 
'  of  the  university  is  liable  to  serve  this  office  i  The  coensel 
for  the  prosecution  feel  die  absurd  extent  of  die  propositi 
when  stated  in  this  manner,  and,  therefore,  would  distinguish 
the  defendant  from  other  members  of  colleges  by  the  aram- 
stance  of  his  non-residence ;  but  it  is  a  notorious  Act,  that 
none  of  the  servants  of  colleges  reside  within  die  college,  «- 
ceptdie  porter.  Are  no  servants,  but  the  porters,  inHtiedto 
the  university  privileges  i  Every  college  is  situated  locally  in 
some  of  the  wards  of  the  city,  and,  therefore,  every  maabi- 
tant  of  a  college  is  also  an  inhabitant  of  the  .city,  so  that  the 
exemptions  which  members  of  colleges  enjoy  must  be  per* 
sonal  privileges,  not  at  all  depending  on  their  not  inhabiting 
in  the  city.  The  privileges,  by  the  agreement  in  the  reign  of 
//en.  6.  extend  to  barbers  with  their  household.  Tins  ex- 
pression goes  very  strongly  to  shew  that  persons  of  die  defen- 
dant's description  are  intided ;  for  barbers  with  their  Ass*  • 
hold  cannot  be  supposed  to  have  lived  within  the  walls  of  a 
college.  The  following  reasons  evince  that  the  exempt** 
claimed  by  the  defendant  is  among  the  privileges  common  to 
all  members  of  the*  university.  1.  That  the  university  has  a 
court-leet  is  well  known,  and  appears  by  the  case  of  .Ratal  *• 
The  Chancellor  and  Scholars  of  Oxford,  in  Salkeld(c),  v 
well  as  by  the  statute  of  13  EL  c.  29.  which  ratifies,  to  both 
universities,  "  all  liberties,  fyc.  letes,  law-days,  #c."  .Now  the 
appointment  of  constables  is  incident  to  every  court-leet  -• 
-  The  magistrates  of  the  university  are  conservators  of  the  peace, 
and  to  such  the  office  of  constable  is  necessary  end  subser- 
vient. S.  Every  matriculated  person  is  one  of  the  homage  of 
the  university  court-leet,  and  liable  to  be  appointed  a  con- 
stable 

(a)  B.  R.  M.  CI  Car.  2.  1  Mod.  24.  ( cj  D.  R.  T.  1  Ann.  1  SalL  343. 

(bj  B.  R.  H.  9  WW*  3.  Comb.  416. 
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stable  there,  and  it  is  said  by  Hawkins  that  no  man  can  be       1 780. 
of  two  leeta  (b).     Much  less  can  the  same  person  act,  at   *  .  v— v~— j 
the  same  time,  as  the  officer  of  two  different  jurisdictions.    The  Kixg 
Yet,  if  this  exemption  does  not  exist,  a  member  of  the       against 
university  may  be  appointed  a  constable  both  by  the  city  and  Rqutlldge. 
the  university.     Many  instances  might  be  cited  in  which  the 
court  has  expressly  held  persons  to  be  exempt  from  serving 
this  office,  because  it  was  incompatible  with  their  other  du- 
ties: as  attorney*;  because  they  aye  attendant  on  the  courts 
of  justice;  P  rouse's  case  (c) :  and  aldermen  of  London ;  be- 
cause they  ought  to4>e  resident  in  that  city,  and  are  fiueable 
if  absent;  Jbdy'swkse(d). 

Lord  Mansfield, — I  am  well  persuaded  die  reason 
which  induced  the  counsel  for  the  city  to  wave  the  general 
count,  at  the  trial,  was,  that  they  knew  it  could  not  be  sup- 
ported. With  regard  to  the  custom  laid  in  the  second  count, 
the  circumstance  of  the  list  is  an  essential  variance.  The  al- 
derman cannot  appoint,  ad  libitum,  any  one  of  his  ward :  he 
is  confined  to  the  return  made  by  the  former  constable.  As 
to  the  exemption,  the  university  has  a  separate  jurisdiction, 
established  by  ancient  wisdom,  and  it  is  essential  to  its  hap- 
piness and  peace  that  this  should  continue.  The  body  of  the 
university  has  always  been  kept  distinct  from  the  city  at  large; 
and  I  believe  every  university  in  the  world  is  so  constituted. 
Who  is  it,  in  this  case,  that  claims  the  exemption  ?  A  ser- 
vant of  the  college,  named  in  the  statutes,  with  an  ancient  fee, 
and  duties  which  require  attendance  and  service  in  the  college. 
All  colleges  have  servants  of  this  sort.  For  many  years,  I  had 
the  honour  of  being  counsel  to  one  of  the  colleges,  and  had 
an  ancient  fee  annexed  to  my  office.  It  seems  admitted,  that, 
if  the  defendant  resided  within  the  walls  of  the  college,  he 
would  be  exempt.  But  it  is  certainly  true,  that  none  of  the 
servants  but  the  porter  do  live  wtfhin  the  walk.  Besides,  the 
agreement  with  the  city,  which  declares  that  the  privileges  ex- 
tend to  barbers  with  their  household,  overturns  such  a  distinc- 
tion. Jn  short,  the  defendant  seems  to  be  a  fully  privileged 
person.  J  think  the  verdict,  on  both  points,  contrary  to  evi- 
dence. 

The  rule  made  absolute  [1]. 

(b)  2  Havk.  c  10.  §  12.  5&9* 

(c)  B.  R.  Jd.  10  Car.  1.  Cro.  Car.        [l]  There  has  not  yet  been  any  n<  w 
3*9.  trial  had,  (Vacation  aiter  T.  22  CJco. 

(d)  B.  R.  T.  16  Car.  1.  Cro.  Car.  3.) 
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ABM*rBTHt  against  Laitdalb. 


An  officer  or 
wulor  wlm  hat 

eoi 


been  sent  from 
the  ship  before 
fbe  capture,  ai 
pri*e-maver  on 
Board  a  price 
taken  in  the 
course  of  the 
▼oya^je. 


HpHIS  action  was  tried  Before  Bullbr,  Justkc.H.  tta 

•gaged  to  v™   -        f^W    *ftcr   fc*    Trinit}l    Tc™>    wh«*  »  **«*  ** 

i  board  a  letter  ">und  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
c^nCw  on  a  Caae  wbi»*>  (as  far  as  is  material,)  stated  :— Tbattke 
during  the  defendant  was  captain  of  a  ship  called  the  ffinchcmh 

rSre*oV  rff  *  which  WM  provided  with  fetters  ^"  marque,  and  was  to  enfe 
pri«e>t  u'sot  fa  tar&  *nentlx[V\,  and  then  proceed  to  the  coast  of  JjfWta, 
^rtofthe  ^  ^  fr°m  thencc  to  America :  that  the  plaintiff,  in  contoto* 
ITth^hipit*86*  ^on  of -£5  by  the  month  as  wages,  and  of  certain  shades  of 

t^toHh*?"  ***  pri2eft  wWc&  ^U)llld  **  takcn  bv  ^  Winchcombe  in fte 
^o^rSthoogh  £ourse  of  the  cruize,— entered  on  board  the  ship,  ai  second 
he»ha!i  have  lieutenant,  and  subscribed  certain  articles,  by  which,  m&t 
tent  rem  ^^  thjrjggf  ft  Was  agreed  between  the  defendant  as  captaift, 
and  the  plaintiff,  together  with  several  other  persons,  ai  Ae 
officers  and  crew  of  the  ship ;  that  the  plaintiff,  as  aeWnd 
lieutenant,  and  the  said  crew,  should  repair  en  board,  and 
proceed  in  the  ship,  and  duly  serve,  in  their  several  capacities 
and  stations,  in  her  then  intended  voyage  from  London  ttf  Ac 
coast  of  Africa,  and  at  and  from  thence  to  such  platie  or 
places  in  America  as  the  said  master,  or  other  master  or  mat- 
ters for  the  time  being,  should  direct,,  and.  from  thence  Sack 
to  the  port  of  London,  or  some  other  her  discharging  port  in 
Great  Britain ;  and  that  the  wages  or  monthly  pay  to  grow 
due  to  the  said  officers,  sailors,  and  others,  Belonging  to  4o 
said  vessel,  for  their  service  on  board  thereof  that  present 
voyage,  should  be  paid  to,  and  accepted  by  thern,  in  the  man- 
ner following,  viz.  one  half  part  thereof  at  the  port  or  places 
of  the  delivery  of  the  negroes  in  America*  and  the  renaiuing 
part  thereof,  and  also  the  wages  which  should  afterwards  be- 
come payable  within  30  days  next  after  the  ship's  arrival  at 
her  port  of  discharge  in  Great  J&ritain :  That  the  ship  sailed 
from  London  on  the  25th  of  May,  1779,  and  on  the  1st  of 
August,  took  a  SpanisJi  vessel,  of  which  the  plaintiff  was 
appointed  prize-master:  That  he  carried  her  into  LubWt 
where  he  continued,  till  January  following,  in  the  care  of 
the  prize  and  her  cargo,  and  till  the  same  Were  disposed  of 
by  the  agent  appointed  by  the  owners  of  the  WincficomlHt 
and  afterwards  to  his  passage  to  England,  and  arrived  on 
the  15th  of  February :  That  the  Winchcombe,  on  the  3d  J 
September,  was  taken  by  two  Spanish  men  of  war,  in  her  pas- 
sage to  the  coast  of  Africa,  after  the  time  limited  for  cruiz- 


[540] 


[2]  Sttpra,  Sj/en  v.  Bridge,  p.  527^ 
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iag,  sik!  before  her  arrival  at  the  port  or  place  of  delivery  of      J7JJQ. 
the  negroe?  in  dmerita,  mentioned  in  die  articles,  or  at  her      v^^s^J 
dwharging  port  in  Crcai  Britain,  or  at  any  other  port  what-  Amrnetht 
soever*  aigainst 

The  question  stated  for  the  opinion  of  the  Court  via*,    j^ui^a**- 
Wither  thg  plaintiff  was  entitled  to  recover  (^38  7*.  &£) 
the  whole  of  the  sum  demanded  by  the  action  [i^  or  an/ 
part  of  it  ?    The  case  was  argued  ou  Tuesday,  the  14th  of 
Nopmier,  by  Baldwin,  for  the  plaintiff,  and  hrskwe,  for  tne 


JPor  the  plaintiff,  h  was  contended,  that  the  jmtict  of  his 
3*naod  could  not  foe  disputed,  since  he  had  continued  m 
the  defendant's  gervke  till  his  return  to  England,  He  did 
not  desert  the  ship*  but  left  her  by  the  command  of  the  de- 
fendant It  is  indeed  laid  down  as  a  general  maxim,  That 
freight  is  the  mother  of  wages ;  but  the  reason  of  that  maxim 
is,  that  the  sailors  may  have  an  interest  in  the  safety  of  the 
fttyp,  and  mqy  be  thereby  induced  not  to  leave  her  in  cases 
of  danger,  bo*  to  exert  themselves  in  her  defence ;  bat, 
hen?,  as  the  plaintiff  had,  by  the  orders  of  the  captain,  left 
the  ship,  he  could  not  act  at  all  in  her  defence,  and  there- 
fore the  reason  does  not  apply  in  the  present  instance. 
T%e  rule  is  certainly  not  universal,  and  without  exception* 
If  the  ship  is  seized  for  debt,  or  for  having  contraband 
gsod*  on  board,  it  has  been  held  that  the  sailors  haw  .a 
right  to  their  wages  up  to  the  time  of  the  seizure,  because, 
though  the  voyage  was 'never  completed,  that  was  owing 
to  the  act  pf  lb*  owner*,  and  pot  to  any  negligence  of  the 

Oq  fhe  otfier  sfd#,  it  was  insisted,  tbat,  as  the  ship  was 
ftfaef}'  jbefpee  any  freight  had  been  earned,  the  plaintiff  could 
reenter  nothing  for  wages.  If  a  mariner  is  wchqrgefl,  he 
is  entitled  up  to  the  time  of  the  discharge,  although  the  shop 
^forwards  be  lent,  but  here  the  plaintiff  never  was  discfiaiged. 
With  regard  to  all  questions  concerning  wages,  the  officers 
*nd  gpuuppn  mariners  ate  exactly  on  the  sanie  footing ;  as 
Wt  b*W  m  the  cases  of  Hooke  v.  Moreton  (a)f  and  Baily 
y.  Grunt  (h<  If  the  plapitpf  had  arrived  from  Utbon  before  [  541  ] 
the  arrival  of  the  ship,  and  she  had  afterwards  arrived  safe, 
4#V  *e  well  as  {be  officers  and  crew  on  board,  would  have 
been  entitled  to  wages  up  to  the  arrival ;  for  he  continued  to 
belong  to  tfc©  ship,  and  was)  still  subject  to  the  same  conditions 

with 

[1]  Being  at  the  rate  of  £5  per  (a)  B.  R.  M.  10  Will  3.    1  Ld. 

month,  from  the  day  the  ship  sailed,  Bam.  3&f. 

to  that  of  the  plaintiff's  return  to  Eng-  (b)  B.  R.   11,  12  JFiT/.  3.   1  Ld. 

/«*£  Raym.6S2. 

Ks 
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1780.      Wlt**  *e  resl  °*  ^e  crew-     But  wippose  he  should  be  thoagtit 

v^v^,       to  have  acted  in  another  capacity  than  as  one  of  the  crew, 
Abern  ethy  '^'hen  he  was  employed  in  taking  care  of  the  prize,  his  remedy 

against       ls  not  by  proceeding  for  wages  under  the  articles,  (which™ 
Lah  d*ls.    the  only  point  gone  into  at  the  trial,)  but  he  ought  to  bringan 
action,  upon  a  quantum  meruit,  for  work  and  labour:  The 
court  cannot  now  ascertain  or  apportion  what  he  may  be  en- 
titled to  in  that  respect. 

Baldwin,  in  reply,  observed,  that  |hc  sum  might  be  esdy 
apportioned.  If  the  court  should  think  the  plaintiff  entitled  to 
wages  for  die  time  he  was  on  board  the  ship,  those  wagei 
would  be  calculated  in  the  proportion  of  £5  per  month,  and, 
as  there  was  a  general  count  in  die  declaration  upon  a  quantum 
meruit,  he  might,  under  that  count,  recover  likewise  « hat  he 
earned  during  the  time  he  had  the  care  of  the  prize,  which  it 
would  be  reasonable  also  to  allow  at  die  rate  of  die  stipulated 
monthly  wages. 

Lord  Mansfield  said,  Baldwin's  distinction  seemed 
equitable,  but  that  he  thought  it  would  be  difficult  to  draw 
such  a  line,  for  that,  after  the  plaintiff  went  on  board  the 
prize,  be  must  .still  be  considered  as  belonging  to  the  JFwrf- 
combe. 

Dunning,  on  the  same  side  with  Erskine,  observed,  that 
this  ship  had  two  characters,  one,  that  of  a  privateer,  die 
other,  that  of  a  merchantman.  That,  in  like  manner,  the 
plaintiff  had  two  characters,  the  one,  as  an  officer  of  a  priva- 
teer, the  other  as  belonging  to  a  merchantman.  Jn  the  first 
character,  no  wages  were  due  to  him.  The  chance  of  a 
share  in  prizes  was  the  consideration  for  serving  in  that  capa- 
city ;  and  die  plaintiff  had  in  fact  received  that  consideration; 
and,  if  the  ship  had  taken  more  prizes,  his  gains  would  bare 
been  proportionably  increased.  As  belonging  to  die  sbipm 
her  capacity  of  a  merchantman,  he  must  be  subject  to  the  ge- 
neral rule,  and  no  freight  having  been  earned,  no  wages  were 
due. 

The  court  took  time  to  consider,  and,  as  the  case  did  net 
state  die  whole  of  the  articles,  Lord  Mansfield  directed i 
full  copy  to  be  sent  him.  It  appeared,  however,  that  nothing 
material  had  been  omitted. 

This  day  his  Lordship  delivered  the  opinion  of  the  conrt, 
to  the  following  effect : 

[  542  ]  Lord  Mansfield, — As  a  sailor  on  board  a  ship  en  a 

trading  voyage,  the  plaintiff  is  entitled  to  nothing  ['K^* 


f  f]  So,  where  a  sailor  expressly    not  be  entided  to  any  part  of  kit 
agrees  by  his  articles,  that  he  shall    wages  until  the  termination  of  a  ft* 

tarn 
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freight  is  the  mother  of  wages,  and  the  safety  of  the  ship  the       1 780. 
mother  of  freight.    The  plaintiff's  counsel  endeavoured  to       u~vw 
support  his  case  on  another  ground,  and  contended,  that  he  Abernethy 
was  entitled  to  a  sum  equal  to  his  wages,  upon  die  quantum       against 
meruit,  for  the  care  of  the  prize.    The  ship  was  a  letter  of    Lakdals. 
marque,  and,  before  her  voyage,  was  to  cruize  for  three 
months.    All  the  crew  were  to  share  in  what  prizes  might  be 
taken,  in  certain  proportions;  and  it  is  admitted  that  the 
plaintiff  has  had  his  share  of  the  prize  which  was  actually 
taken.    The  question  then  is,  whether  he  can  now  make  any 
demand,  in  the  nature  of  waxes,  for  the  time  he  had  the 
care  of  the  prize ;  and  the  light  in  which  it  strikes  us,  is  this. 
Th6  ship  seji  out  iA  a  double  capacity ;  she  is  to  perform  a 
trading  voyage,  and  to  carry  negroes  from  Africa  to  America; 
but,  before  that,  she  is  to  cruize  for  three  mqnths  as  a  priva- 
teer.   All  demand  on  account  of  the  trading  voyage  is  gone* 
But,  in  her  character  as  a  privateer,  the  crew  are  entitled  to 
no  wages.'    They  all  run  equal  risks,  and  take  their  chance  of 
their  respective  shares  hi  prizes. 

Tbepostea  to  be  delivered  to  the  defendant 


Megit  against  Johnson  and  Another;  Ad-       Saturday, 
ministrators  of  Lowe.  *w>n°*. 

A  CTION  of  debt  on  a  bond.    The  plaintiff,  in  his  decla-  The  effects  of  an 

**  ration,  averred,  that,  after  the  death  of  Lowe  the  obligor,  j^f1^1"* 

administration  of  the  goods  and  chattels  of  the  said  Lowe,  at  lnwn  JJJ.  for. 

die  time  of  his  death,  was  duly  granted  to  the  defendants. —  toture,  if  letters 

To  this  the  defendants  pleaded;   1.  That  such  administration  ai*^ntod£3! 

was  not  granted  to  them;  2.  Non  est  factum;  3.  That  they  in  consequence 

had  fully   administered.-^On  the  two  first  pleas  issue  was  ?rom™eTinj, 

joined,.    To  the  third,  the  plaintiff  replied ;  Tnat,  on  the  23d  and  they  run  in 

of  January,  1780,  the  defendants  had  divers  goods  and  chat-  ^*^0fop™' 

tels,  which  were  of  the  said  Loipe  at  the  time  of  his  death,  in  del*,  #&»  but 

their  hands  to  be  administered,  with  which  they  might  have  sa-  JJJJJ^'JjJf" 

tisfied  the  plaintiff's  debt, — Upon  this  replication  issue  was  •<  For  the  use 

also  mined  and  bcnefil  of  hit 

aiso joined.  ^^  A 

Ine  shall  be  answer- 
able  as  adminit- 
trator  for  the  debts  of  the  intestate,  and  shall  net  be  permitted  to  give  evidence  tending  to  question  the 
validity  .of  t£e  tetters  of  administration. 


torn  voyage,  and  the  ship  is  lost  by  been  earned  upon  the  voyage  out* 
storm  upon  her  return,  he  shall  i>ot  re-  ward,  and  in  an  intermediate  voyage, 
cover  pro  ratd,   though  freight  has    Appleby  v«  Dods,  6  East  300. 

K4 


Megit 

against 

Jowsov. 


M3  CASKS  IN  MICHAELMAS  TER¥ 

1780  ^e  wwe  c*aic  on  fa* -trial*  before  Lord  MAtfsniW, 

*  at  Guildhall,  at  the  Sittings  after  last  JHmfy  TV^wUni 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  oa  a  case  reserved.  The  case  stated;  that  the 
plaintiff's  demand  arose  on  a  bond  gnreti  him  bj  Bokh 
Lowe,  deceased,  datedf  tiie  6>th  of  January,  1776,  in  the 
penal  sum  of  ^240,  conditioned  for  the  payment  of  «£l90» 
and  that  on.  this  bond  there  was  due  to  the  plaintiff,  at  the 
time  of  the  trial,  the  swn  of  £142.  It  then  set  forth  on  m» 
quisitiqn  taken  on  the  bod;  of  Lom,  before  the  coroner  of 
Liverpool,  on  the  10th  of  April,  1779,  by  which,  upon  the. 
view  of  the  body,  and  the  testimony  of  witnesses  it  wis 
found,  that  he,  being  confined  in  the  gaol  of  that  place  on  a 
charge  of  felony,  had  taken  a  large  quantity  of  lauaanm*  oa 
purpose  to  poison  himself,  and  that  he  wm&felo  die  ee.  ^  The 
case  then  set  forth  three  other  exhibits,  viz-  U  4  memorial  bj 
the  defendants*  as  treasurers  of  the  society  called  "  The  Jm* 
"  cable  Contrxbutiomhip,  or  Han&in-Jfand  Office,  for  ifr 
"  suring  houses  and  buildings  from  fire,*9  to  die  comrouaioqeri 
of  the  Treasury.  2.  4  Wrrant,  under  the  sign  manual,  in 
consequence  of  this  memorial,  directed  to  the  advocate,  and 
procurator-general,  or  either  of  them.  3.  Letters  of  Ad** 
ntstration  granted  thereupon  to  the  defendants,  by  the  arch- 
bishop of  Canterbury.  The  substance  of  the  memorial  was; 
thajt  Lowe  had  insured,  at  the  office  of  the  defendants,  the**) 
of  £2350  on  a  building,  called  the  Emanuel  hospital  for  the 
blind,  in  Kentish  town,  and  that  the  landlord  of  the  building 
had  also  ensured  £1200  upon  it;  that  afterwards,  the  build- 
ing was  consumed  by  fire,  and  suspicions  a/ising  in  die  mini 
of  the  directors,  that  this  had  happened  by  the  rnaliciooaand 
wilful  act  of  Lowe,  they  had  taken  great  pains  to  discover  the 
truth,  and  bring  (im  to  justice,  and,  having  received  abundant 
circumstantial  evidence  of  his  guilt,  they  procured  a  warrant 
for  apprehending  him  ;  that  he  was  taken  at  Liverpool  and 
committed  by  the  mayor,  to  the  gaol  of  that  place,  to  be  coo- 
ducted  to  London  the  next  day ;  but  that,  to  avoid  public  jus- 
tice and  disgrace,  he  poisoned  himself,  and  died  a  few  heart 
after  his  commitment ;  that,  upon  the  inquisition  before  the 
coroner,  he  had  been  found  Jelo  dese,  and  was  sentenced  to 
be,  and  accordingly  was  buried  in  the  king's  highway;  that  he 
died  possessed  of  a  considerable  personal  estate,  partknlarij 

[  5*4  ]  £700  capital  stock,  three  valuable  leasehold  houses,  besides 
furniture  and  other  effect*  which  the  memorialists  were  i» 
formed,  had  been,  or  were  about  to  be,  seised  for  the  kkfc'i 
use;  that  the  landlord  of  the  hospital  had  demanded  the 
£1200  of  the  office,  and  that  they  thought  themselves  bound 
to  pay  it,  and  intended  so  to  do ;  and  that,  in  prosecuting  the 
enquiry  and  apprehending  Lowe,  the  ofRte  had  expended 
£90  7s.  <W,  they  therefore  prayed,  that  tiiey  might  be  paid  the 
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Mmm*€f£\9f»9*ai£f»7s.6i.<H*<>t  fee  estate  and  ef~      1780. 

feds  of  the  said  Xme,  or  audi  parts  of  the  said  sums  as  to      *«»v-J 

their  Lordships  should  seem  meet    The  material  part  of  the      Maexx 

warrant  was  as  follows:   "  We  do  hereby  command,  that      against 

41  you  appear  on  our  behalf  before  the  prerogative  court  of   Johnson 

"  Canterbury,  and  assert  our  right  to  the  said   personal 

"  estate,  and  effects,  of  the  said  Ralph  Lowe,  and  thereupon 

"  obtain  letters  of  administration,  for  our  tut,  unto  (the  de- 

"  fendants,)  they  giving  good  and  sufficient  security,  for  their 

"  duly  administering  and  accounting  to  us  for  the  same."    The 

letters  of  administration  were,  in  all  respects,  in  the  usual 

form  and  words,  except,  that,  after  the  concluding  clause,  viz. 

"  And  we  do,  by  these  presents,  ordain,  depute,  and  appoint, 

"  you  administrators  of  all  and   singular  the  goods,  chat- 

"  tels,  and  credits  of  the  said  deceased,"  these  words  were 

added,   "  For<  Ike  use  and  benefit  of  his  majesty?    After 

these  exhibits  the  case  proceeded  to  state,  that  the  defendants 

had  received,  under  the  above  circumstances,  from  the  effects 

of  Lowe,  the  sum  of  £\  134  19s.  Id.  and  no  more,  and  that, 

before  the  commencement  of  this  action,  they  had  paid  the 

landlord  of  the  hospital,  <£l205  5s.  on  his  said  daim,  and  had 

expended  .£90  7*.  M.  in  prosecuting  the  aforesaid  enquiry, 

and  in  the  apprehending  of  Lowe* 

If  the  court  should  be  of  opinion  that  the  plaintiff,  under 
the  circumstances,  was  entitled  to  recover,  a  verdict  was  to 
be  entered  for  him,  with  U.  damages,  and  40s.  costs,  and  the 
postea  to  be  indorsed,  "  That  the  defendants  had  possessed 
"  assets  of  Lowe,  sufficient  to  satisfy  the  plaintiff's  demand.1* 
If  they  should  think  he  was  not  entitled  to  recover,  then  a 
nonsuit  to  be  entered. 

Tbe  case  was  argued  on  Friday,  the  34th  of  November, 
by  Rooke,  for  the  plaintiff,  and  Davenport,  for  the  defendants. 
The  court  desired  Davenport  to  begin. 

He  argued  to  the  following  effect. — As  it  appears  that 
Lmoe  wsmfelo  de  sey  by  the  record  of  inquisition,  that  is  con- 
clusive evidence  of  the  king's  right,  against  all  the  world. 
There  was  a  time  in  this  country,  when  the  crown  had  an  [  545  ] 
immediate  right  to  the  effects  of  intestates,  without  the  inter* 
position  of  the  ordinary,  or  metropolitan.  This  at  least  is 
laid  down  by  Lord  Coke,  in  Hensloe's  ease  (a).  It  is  true  the 
doctrine  of  that  case  is  denied  in  Manning  v.  Nam  (b).  But, 
whether  the  law  was  so,  or  not,  makes  no  difference  in  the 
present  case;  for,  a&  the  party  died  fe/o  de  se,  the  whole 
vested  immediately  in  the  crown,  and  the  king  might  have 
taken  possession  of  the  effects  by  the  ordinary  process  of  ex- 
tent* so  that  the  letters  of  administration  are  to  be  considered 
as  mere  waste  paper.    I  suppose,  however,  that,  in  practice,  it 

has 


(e)  T.  42  El.  9.  Co.  36.  fc 


(b)  B.lLT.iW.kM.  iSalk.SJ. 
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1780. 


Meg  it 

against 

Johnson. 
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has  been  thought  necessary,  grace  the  case  of  Mwaragv. 
Napp,  for  the  crowu  to  take  the  assistance  of  the  ordkary, 
in  appointing  proper  persons  to  collect,  but  such  persons  can 
have  no  authority  to  administer,  die  effects.  Being  forfeited, 
they  are  not  the  subject  of  adnunistratiou.  Before  die  statute 
of  13  Edw.  1.  st.  1.  c.  1<),  the  ordinary  .could  neither  sue, 
nor  be  sued.  If  he  got  possession  of  the  intestate's  effecto, he 
might  keep  them.  By  that  statute,  he  was  rendered  bible 
for  the  debts  of  the  intestate,  as  for  as  the  good?  should  ex- 
tend; and,  by  31  Edw.  3.  stat.  1.  c.  11,  he  was  made  com- 
pellable to  grant  administration  of  the  intestate's  goods,  to 
his  next,  and  most  lawful  friends,  who  were  thereby  authorised 
to  sue  for  debts  owing  to  him,  and  subjected  to  suits  for  what 
he  owed.  But,  in  this  case,  could  the  ordinary  bate  been 
sued  under  the  statute  of  Edw.  1.  or  compelled  to  goat  ad- 
ministration  under  that  of  Edw.  3  ?  The  intestate  left  no 
effects  to  be  administered.  The  defendants  are  merely  re- 
ceivers. They  cannot  be  sued,  nor  have  they  any  right,  under 
the  letters  of  administration,  to  retain  for  any  debts  due  by 
the  intestate  to  themselves.  It  was  absurd  to  make  out  the 
letters  of  adounistration  in  the  usual  form.  However,  the 
additional  clause,  properly,  directs  the  defendants  to  act  for 
the  use  and  benefit  of  his  majesty.  The  effects  vested  com* 
pletely  in  the  crown  by.  the  .forfeiture,  but  as  the  insurance 
office  suffered  a  material  injury  by  the  very  act  in  consequence 
of  which  the  forfeiture  took  place,  they  had  a  fair  equitable 
claim,  and  they  have  received  an  authority  to  collect*  But 
still  the  strict  right  is  reserved ;  and  the  crown  may  dispose 
of  the  effects,  when  collected,  as  it  thinks  tit.  JJecansc  it 
was  held,  in  the  case  of  Manning  v.  Napp,  that  the  king 
could  not  grant  such  an  authority  by  letters  patent,  the  p*ao 
tice  has  been,  for  him  to  send  to  the*  ecclesiastical  court,  and 
to  have  a  deputy  appointed  to  collect  the  effects,  for  bis  be* 
half.  It  would  be  strange,  if  this  assertion  of  his  right 
should  be  construed  to  divest  that  very  right,  and  to.  entitled* 
creditors  to  what  by  law  belongs  to  the  king.  This  action  0 
founded  on  the  supposition,  that  the  defendants  are  liable  to 
the  debts,  in  consequence  pf  the  letters  of  adimnistratioa; 
but  the  complete  answer  is,  that  uo  letters  of  administration 
have  been  granted  to  the  purpose,  and  which  have  the  effect, 
of  making  them  answerable  for  the  debts.  If  the  plaintiff 
has  any  equitable  claim,  if  he  is  entitled  to  favour,  he  should 
apply  by  petition,  as  the  defendants  have  done.  This  action 
is  founded  upon  a  claim  of  strict  right,  and,  if  it  is  supported; 
the  King  will  lose  one  of  his  great  prerogatives,  and  the  tide 
of  the  crown  fouud  of  record,  by  die  inquisition,  be  divested 
by  the  act  of  the  ecclesiastical  court  [t  1 12]. 

Rookt, 


[t  1 12]  Vide  Wentw.  Office  of  Executor,  134. 
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Rooke,~ This  is  not  a  new  practice.     It  is  "of  course  for      1780. 
the  treasury  to  assist  parties  in  such  cases,  when  they  can      \_M-V^j 
shew  such  an  equitable  right.     I  admit  that  the  crown  does       Meg  it 
not  take  the  goods  of  felons  subject  to  their  debts.     But,       against 
although,  by  the  prerogative,  the  property  vests  in  the  king    Johvsow* 
discharged  of  all  demands,  .1  insist  that  he  may  wave,  and 
that  in  this  case  he  has  waved,  his  prerogative  in  that  respect. 
He  may  exercise  the  prerogative  of  mercy,  in  regard  to  for- 
feited property  as  well  as  life.    Though  this  branch  of  the 
revenue,  by  the  civil  list  act,  makes  part  of  the  aggregate 
fund,  yet  an  express  power  of  disposing  of  it  is  reserved  (a). 
As  die  power  is  undoubted,  the  only  question  is,  in  what 
manner  it  has  been  exercised  in  the  present  instance.     Now 
it  seems  to  be  clear  that  the  crown  has  directed  administra- 
tion to  be  granted  for  the  general  benetit  of  the  creditors,  re- 
serving a  right  to  dispose  of  the  surplus;  which  no  doubt 
was  intended  for  the  defendants.     Is  this  inconsistent  uith 
law  i     Most  certainly  not.    The  ordinary  is  bound  by  statute 
to  grant  administration  for  the  payment  of  the  intestate's 
debts ;  but,  even  before  any  positive  direction  by  statute,  be 
was  bound  in  conscience  so  to  do,  and  t|ie  chancellor  would 
now,  independent  of  any  statute,  compel  him.     Here,  both 
the  crown  and  the  ordinary  are  concluded;  the  crown,  by  the 
sign  manual;  the  ordinary  by  the  letters  of  ^administration. 
What  was  the  intention  of  the  crown,  as  it  is  to  be  collected      r  547  ] 
from  tbe  proceedings?    The  letters  of  administration  were 
granted  upon  the  application  of  the  king's  advocate  general, 
in  consequence  of  a  warrant  from  his  majesty,  and  by  them 
the  defendants  are,  (in  the  usual  form,)  expressly  directed  to 
pay  the  debts  of  the  intestate.    The  concluding  words  can 
only  mean  that  they  are  to  account  to  his  majesty  for  the  over- 
plus.    All  parties  interested  have  concurred  in  giving  validity 
to  the  letters  of  administration  ;  the  king,  by  commanding  his 
advocate  to  apply  for  them ;  the  ordinary,  by  granting,  and 
the  defendants,  by  accepting  them. 

Lord  Mansfield  asked,  if  there  were  many  instances  6( 
this  sort,  (as  had  been  alleged  in  the  argument  for  the  plain* 
tiff,)  and  it  seemed  to  be  agreed,  that  it  was  common  for  the 
crown,  in  ca&s  of  oudawry,  to  graut  a, sign  manual  to  the  cre- 
ditor who  has  prosecuted  to  outlawry. 

His  Lordship  said,  there  was  no  doubt  the  justice  of  die 
case  was  with  the  plaintiff;  but  that  there  was  a  difficulty  m 
point  of  law,  viz.  whether  a  right  vested  in  the  crown  could 
be  wa^ed  or  relinquished  in  any  other  way  but  by  matter  of 
record.  The  king,  his  lordship  seemed  to  thmk,  could  not, 
in  point  of  law,  resort  to  the  ecclesiastical  court  for  admini- 
stration, the  forfeiture  having,  ipso  facto,  vested  die  whole  in 

him* 

(«)  lAn.st.l-  c.l.  $8. 
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Vj-^  j      4f  /acfo,   accepted  these  letters  of  administration,  could 

M a«|T       °»w  object  to  them.    They  wept  not,  be  said,  moid  qb  Ac 

against       fcce  of  them;  end,  if  they  bed  been  canted  irregularly,  i* 

Johksqjt.    course  should  have  bee*  bad  to  the  ecdaie8tk»i  court  to  n> 

peeltbem. 

Wuui,  and  3uUi*8,  Justice*  were  of  opinion,  that,  hy 
the  acceptance  of  the  letter  of  a4ininistnn^o^  the  d^ 
were  preceded from questioning  their  validity,  and operation; 
and  Bulleb,  JiiataV*,  thought  that  for  that  reason,  none  of 
the  evidence,  which  tended  to  impeach  them  ought  to  haw 
been  received  at  the  trial. 

AsHBumsT,  Justice,  concurred  in  thinking,  that,  if  the 
letter*  of  administration  had  been  in  die  usual  form,  the  de- 
fendant* were,  by  their  acceptance,  bound  imt  to  question  their 
validity.  But  he  said,  that  the  ecclesiastical  court,  in  this 
case,  had  no  inherent  authority  to  interfere;  that  it  wasoal^ 
authorised  to  act  hi  consequence  of  the  sign  manual,  and 
[  548  ]  that,  according  to  the  terms  of  the  sign  manual,  the  admini- 
atrattou  was  to  be  granted,  without  any  qualification  in  finosr 
of  creditors,  for  the  benefit  of  the  crown,  and  the  defendants 
waie  to  give  aecurity  that  they  would  duly  account  to  the 
crown.  The  ecclesiastical  court,  therefore,  had  exceeded 
its  authority,  and  the  letters  of  administration,  in  as  fan 
respected  the  payment  of  the  debts,  were  a  mere  nullity; 
and  there  waa  no  occasion  te  apply  for  a  repeal  of  them.  He 
agreed,  that  the  justice  of  the  case  was  with  the  plaintiff,  and 
that  he  had  a  good  ground  to  petition  to  be  paid  before  the 
defendants,  but  was  afraid,  that,  if  the  court  should  decide 
that  the  ecclesiastical  court  could,  by  such  an  act,  diiwt  the 
uffoperty  of  the  crown,  a  dangerous  precedent  might  be 
established. 

The  const  took  time  to  consider  till  this,  day,  when  lad 
Manspuii4>  tfeliecred  their  unanimous  opinion,  as  follows: 
Lord  Mansfield,  (after  stating  the  case,) — Upon  the 
whole  of  the  facta,  it  was  argued,  hy  the  counsel  for  die 
.  defendants,  that  the  personal  estate  of  Lowe  was  vested  in 
the  crown  by  forfeiture,  in  consequence  of  the  suicide  feud 
upon  record,  and  that  this  property  could  only  be  divested  by 
matter  of  record,  which  letters  of  administration  are  not; 
that  the  plaintiff,  therefore,  bad  no  right  to  recover  against 
nbe  defendants,  but  ought  to  apply  to  the  favour  of  the  crown. 
But  we  are  alt  of  opinion  oa  consideration,  that  these  letters 
of  administration  are  not  void  on  the  face  of  them.  Ihere 
are  many  instance*  where  such  administration  may  be  granted 
for  the  kings  use.  Suppose  Lotyt  bad  been  a  hastwd,  or, 
being  legitimate,  had  died  without  any  next  of  kin.  The 
king,  in  such  case,  would  have  taken,  as  ultimus  Aares,  bat 
subject  to  the  debts  of  the  intestate.  Not  being  void,  we  think 

the 


validity.    That  is  jm  tertii;  and  we  we  of  opinion  that    Jokyso*. 
tke  evidence  on  that  pert  of  die  case  enght  not  to  have  been 
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thseonrt  cannot,  in  thiacnfe,  enftet  Mfto  the  question,  who-  1780. 

dwditlettftftOfadministrs^are  s^vw 

ef  our  opinion  is,  that  the  defendants,  who  have  accented  Meoit 

aad  acted  under  diem,  abaft  not  be  permitted  to  deny  their  against 

Is  jm  tertii;  and  we  are  of  opinion  tto  * 
hat  pert  of  tbe  case  enght  not  to  have  bee 

Thtposteatohe  delivered  to  die  plafartift 


Tbe  King  against  Whitbrbad.  Jj£9  ] 

SSthNov. 

A  ROLE  had  been  obtained,  in  Baiter  Term,  20  Geo.  3.  a  certiorari 
to  shew  cause,  why  a  certiorari  should  not  Issue  to  »uiootUeto 
remove  a  conviction,  by  the  commissioners  of  etcise,  for  wSio^by0^ 
the  doable  duties  on  bcer(cr),  into  this  court;  and,  in  the  ^mmioneni 
«ame  term,   on  Wednesday,  the  «fl*  of  Jprit,  cause  was  doStediS^ 
*hewn,  by  the  Sotititor-General,  {Wallace,)  and  Wilson.^-  «*«. 
Dunning,  Davenport,  and  //.  Cowper,  argued  in  support  of 
the  rale. 

It  w*a  opposai  o*  two  grounds;  I.  It  wa«"xonteftded, 
that  a  certiorari  would  not  fie,  in  any  case,  to  remove  pro-* 
c&dtag?  beforts  A*  corinnissionets  of  excise;  *.  That,  in  this 
case,  theft  tfete  not  sufficient  reasons  hud  before  the  court 
to  fataee  thehi  to  grant  the  certiorari,  even  if  it  would 
lie. 

Against  the*  rule,  on  die  general  question,  it  was  said,  that 
there  wa*  not  t  single  example  since  the  first  establishment 
of  die  board,  where  such  a  writ  had  issued,  although  they 
try  several  thousand  causes  in  a  year.  As  the  statutes  had 
established  a  court  of  appeal)  that  was  die  regular  coarse  of  re* 
dress}  which  the  legislature  had  pointed  out,  if  parties  thought 
tbetnselves  aggrieved  by  the  determination  of  the  commis- 
skmerr.  Bail  v.  Partridge  (a)  was  eked,  as  a  case  in 
which  it  had  been  held,  that,  when  a  jurisdiction  is  vested, 
by  act  of  parliament,  in  commissioners,  a  certiorari  will 
not  lie,  unless  it  appear  that  they  have  exceeded  their  juris- 
diction. 

On  the  other  side,  it  was  insisted,  that  the  case  of  Batty. 
Ptirtoidge  had  been  often  over-ruled  p],  and  the  dailj  prac- 
tice Was  against  it.  It  was  an  authority  incident  to  the  court 
to  remove  every,  conviction,  and  this  could  only  be  taken 
away  by  express  words.  In  many  cases  under  the  excise 
laws,  the  power  of  granting  certiorari  is  expressly  taken  away, 

which 

(a)  Under  12Cdr.2.  c.  24.  §  35.  [l]  Rex  v.  Morefy    T.  33  *  34 

(a)  B.  R.  T.  18  Car.  2. 1  Sid.  296.    Geo.  2.    2  Burr.  1040.  1042. 
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1780.  vrhich  ir  a  strong  argument  to  shew  dial  in  all  other  cases  a 
^-/^/  certiorari  will  be.  Thus,  by  6  Geo.  I.e. « 1 .  $  90  *21.  it  is 
The  Kino  expressly*  taken  away,  in  the  cases  there  specified.— Several 
against  authorities  were  cited  (A),*  but  no  clear  instance  of  a  certiorari 
Whit-  directed  to  the  commissioners  of  excise  could  be  shewn. 
bread.  The  case  stood  over  for  the  opinion  of  die  court,  which 

[  *550  ]    was  delivered,  this  day,  by  Lord  Mansfield,  to  ihe  follow- 
ing effect. 

Lord  Ma N8FI eld,-— Though  great  industry  has  beca  em- 
ployed, no  case  was  produced  in  which  a  certiorari  has  been 
granted  to  remove  proceedings  before  the  commissioners  of 
excise.  This  circumstance  alone  affords  a  strong  ground  to 
suspect  that  none  is  grantable ;  for,  in  the  multiplicity  of  bu- 
siness which  occurs  before  them,  it  is  natural  to  suppose, 
that  some  persons,  dissatisfied,  (whether  right  or  wrong,) 
with  their  determination,  would  have  wishtd  to  remove  it  be- 
fore another  tribunal.  This  has  induced  us  to  make  further 
researches  than  the  argument  suggested,  and  to  look  very  at- 
tentively into  all  the  statutes  on  the  subject  The  statute  of 
6  Geo.  1.  c.  21.  has  a  clause,  which  was  not  observed  upon 
at  the  bar,  but  seems  very  material.  It  is  the  22d  section. 
By  the  clause  immediately  preceding,  ($  21,)  a  forfeiture  of 
brandy,  arrack,  rum,  spirits  and  strong  waters,  is  crested 
in  certain  cases,  and,  in  those  cases,  both  appeal,  and  certio- 
rari, are  taken  away.  Then  comes  the  section  to  which  I 
refer,  which  inflicts  a  penalty  upon  die  removal  of  sweets 
without  certificate,  and  enacts  that  the  sweets  themselves,  to- 
gether with  the  casks  in  which  they  are  contained,  shall  be 
forfeited,  and  liable  to  be  seised  by  any  officer  of  excise.  It 
then  goes  on  and  says,  "  That  every  seisure  and  seisures  of 
"  such  sweets,  #c.  and  also  every  other  forfeiture  and^/or- 
"  feitures,  which  from  and  after,  4rc  shall  or  may  be  made, 
"  by  virtue,  or  iu  pursuance  of  any  act,  or  acts,  whatsoever, 
"  relating  to  the  duties  of  excise,  or  to  any  other  duty,  or 
"  duties,  under  the  management  of  the  commissioners  of 
"  excise,  shall,  and  may  be  proceeded  upon,  heard,  examined 
"  into,  adjudged,  and  determined,  by  die  same  ways  sad 
"  means,  and,  in  the  same  manner  and  form,  as  is,  and  are, 
"  herein,  and  hereby,  prescribed,  directed,  or  appointed,  to 
"  be  done,  upon  seisures  of  brandy,  arrack,  rum,  spirits,  or 
"  strong  waters,  not  exceeding  as  aforesaid,  and  that  snch 
"  proceedings  thereon  shall  not  be  liable  to  auy  appeal,  or 
"  appeals,  or  to  be  removed  by  certiorari,  any  thing  in  this  pre- 
[  551  ]      "  sent  act  contained,  or  any  law,  statute,  or  provision,  to  the 

«  contrary 

(6)  Warwick,  qui  tarn,  £c.  v.  White,  6D8.    8  Mod.  319-    Rtgina  v.  Tosw- 

Bunb.  106.  Hex  v.  Tindall,  4  Burr,  hend,  B.  R.  M.  1710.  cited  by  Ccnryer, 

2458.  Anon.  1  Salk.  149.  pi*  16.  Re*  from  a  MS.  note  of  Cowpcr,  Justice, 
v.  Thecd,  2  Ld.  Raym.  1375.   2  Str. 
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4i  contrary  thereof  notwithstanding."  These  words  are  cer-  1780. 
tainly  very  comprehensive,  and  seem  large  enough  to  include  u-^*.* 
the  present  case;  for  this  is  a  forfeiture  of  double  duty.  In  The  King 
the  information  it  is  stated,  that  the  said  Whit  bread  hath  for*  against 
Jeited  double  the  value  of  the  said  rates  and  duties  of  excise,  Wkit- 
and  the  adjudication  is,  That  be  do  forfeit,  Sfc.  But,  besides  brea  d. 
that  this  is  the  natural  construction  of  the  words  of  the 
clause  itself,  such  construction  is  greatly  corroborated  by  the 
statute  of  1  Geo.  Q.  st.  2.  c.  l(i.  §3.  which  was  made  ex- 
pressly for  the  purpose  of  obviating  some  doubts  that  had 
arisen  upon  the  general  penning  of  the  act  of  6  Geo.  1. 
This  third  section  of  1  Geo.  £•  c.  16.  after  mentioning  the 
£2d  section  of  the  former  statute,  proceeds  thus:  "  In  which 
"  clause  some  general  words  are  mentioned,  concerning  other 
"  forfeiture*  to  be  made,  from  and  after,  #c,  by  virtue,  or  m 
44  pursuance  of  any  act  or  acts/'  Sfc.  upon  which  words  a 
doubt  hath  arisen,  "  whether,  by.  the  generality  thereof,  the 
"  right  and  liberty  of  appealing  to  the  commissioners  of  ap- 
*'  peals,  from  judgments  givonby  the  commissioners  of  excise, 
"  in  causes  and  prosecutions  ou  account  of  forfeitures  and 
u  offences  relating  to  the  duties  of  excise,  and  the  jurisdic- 
"  tion  and  power  of  the  commissioners  of  appeals  to  hear 
"  and  determine  such  appeals,  and  also  the  right  and  liberty 
"  of  appealing  to  the  justices  assembled  at  the  respective 
"  quarter  sessions  of  the  peace,  in  cases  where  judgment  or 
"  judgments  happen  to  be  given,  by  two  or  more  justices 
"  of  ihe  peace,  in  causes  aqd  prosecutions  before  them,  for, 
"  or  on  account  of  forfeitures,  and  offences,*  respectively  re- 
u  lating  to  the  duties  an  malt,  fyc.  be  not  taken  aw$ty,  and 
"  repealed;  now,. for  preventing  and  avoiding  all  such  doubts 
"  and  questions,  and  declaring  and  re-establishing  the  right 
"  and  hberty  of  appealing,  in  the  respective  eases  before 
"  mentioned,  be  it  enacted,  that  neither  the  said  act,  nor 
"  any  clause,  matter,  or  thing  therein  contained,  did,  or  doth 
"  .extend,  or  shall  be  construed  to  extend,  or  to  have  extended, 
u  to  tajte  away,  repeal,  or  alter,  the  right  and  liberty  of  ap- 
"  pealing,  in  the  respective  cases  before  mentioned,  or  in 
"  any  of  them,  and  the  right  and  liberty  of  appealing  in  the 
*'  respective  cases  before  mentioned,  and  the  several  jurisdic- 
"  tion*  and  powers,  as  well  of  the  commissioners  of  appeals, 
"  as  of  the  justices  of  peace,  assembled  in  their  respective 
"  quarter  sessions,  now,  is,  and  are,  and  ought  to  continue, 
"  and  be  in  the  same  plight  and  condition,  as  the  said  right, 
"  liberty,  jurisdictions  and  powers,  respectively  was,  and 
"  were,  before  the  making  of  the  said  act."  It  is  observeable  r  552  ] 
on  this  clause  of  the  statute  of  Geo.  2.  that,  in  speaking  of 
the  doubts  whether  the  right  of  appeal  was  not  taken  away, 
from  judgments  by  the  commissioners,  in  cases  of  forfeitures, 
it  adds,  "  and  offences  relating  to  the  duties  of  excise,"  which 

shews, 
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1780.  **w»,  that  the  legislature  did  sot  mean  ip&t$i  fbfflNttim 
y#vv  «nly,  but  alio  pecuniary  forfeftares,  and,  by  iMtottouiflg  *p- 
The  Kiiro  ptW*  only,  and  not  certiorari*,  (winch  arc  epehob  of  k  the 
against  same  breath  iu  the  act  of  Ge*.  1.  aafd,  if  Aere  was  a  duabt 
Whit-  about  the  one,  ditto  most  hare  boeft  die  same  about  the 
»asAU.  other,)  it  seeing  plain,  that  the  legislature  iateadod,  tbat  eer- 
$hrari$  should  be  taken  away,  and  dlat  the  right  of  apped 
oniy  should  remain.  That  it  was  thought  such  a  disdaruoo 
was  proper,  and  that  an  appeal  ought  to  be  preserved,  is 
cases  where  the  certiorari  was  taken  away,  is  plain,  because, 
with  regard  to  hides  and  malt,  aespeotiag  wfantih  the  appeal  is 
sated,  by  the  statute  of  Geo.  &.  the  certiorari  is  eaprea/y 
taken  away,  by  9  Ann.  c.  1 1.  $  47.  and  12  Jwn.  if.  1.  ci 
$  37  (a).  As  to  the  cases  which  were  eked  at  the  bar,  most, 
sf  not  at  all  of  them,  are  inapplicable  to  the  present  question. 
The  Anonymous  case  in  SaHteld  was  before  the  statate  of 
1  Geo.  «.  In  Warwick  v.  Whitt,  tbe  court  of  Eschew 
took  cognizance  of  the  case,  because  the  subject  matter  ap- 
peared to  them  not  to  be  within  the  jurisdiction  of  the  cam- 
misstoners.  In  Rex  v.  Tindal,  the  application  for  die  cer- 
tiorari was  on  the  part  of  the  crown,  and  the  judges  aid, 
the  king  could  not  be  precluded  but  by  express  worth,  tod 
the  king  is  riot  named;  nor  can  it  be  supposed  that  ha  is 
within  the  reason  for  taking  away  eertiorark  in  any  one,  m. 
to  prevent  veaatfcn  and  delay.  The  only  case  which  teems 
to  apply,  is  that  of  ifcxv.  Thud.  That,  indeed,  was  a  case 
before  justices  of  the  peace,  but  the  statute  of  *6  Gee.  1.  el- 
tends  to  proceedings  before  them,  It  does  «ot,  however, 
appear,  that  there  was  any  litigation,  in  Ant  case,  start 
granting  the  certiorari,  for  die  report  mentions  oidy  the  sip- 
ment  for,  and  against,  supporting  the  conviction,  and  it  is 
probable  the  prosecutor  being  advised  that  it  might  be  main- 
tained, (which  was  the  decision  of  the  court,)  he  did  not 
think  it  worth  while  to  object  to  the  certiorari.  We  are  all 
of  opinion,  that,  in  this  ease,  a  eer Ihnwi  does  not  He.  But 
if  it  did,  it  must  be  granted  upon  cause  shewn  [3>],  and,  at 
[  553  ]  the  affidavit*  in  support  of  the  present  appfication,  do  opt 
proceed  npon  any  alleged  want  of  jurisdiction,  but  canton 
objections  to  the  conviction  on  die  merits,  the  court  wooM 
not  grant  the  eertiorari,  if  they  had  pbwer  to  do  it,  for  these 
objections  are,  more  properly,  die  subject  matter  of  aa  ap- 
peal, and  the  defendant  has  not  chosen  to  resort  to  *at 


remedy. 


The  rule  discharged  [1]  [f  115} 


(a)  Vide  also  12  Car.  2.  c.  23.  §  36.     names  of  Hell  and  Green,  at  tbesaafc 
[O]  Vide  infra,  791-  Note  (2).         time  with  this,  and  were  drwCDSTjpi 
[l]  There  were  two  other  rules  of    at  the  same  time,  without  argument 
the  same  sort,  which  had  been  Ob-        [Ilia]  The  following  case  *ai  fa 
taincd  by  two  other  brewers,  of  the     termined,  H.  23  Geo.  S. 

The 
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The  Kino  v.  Frances  Abbot. 

This  was  a  conviction,  by  two  jus- 
tices, upon  the  statute  of  11  Geo.  1. 
t.  SO.  §  16\  for  harbouring  tea  and 
spirits. 

In  the  beginning  of  the  term,  Peck- 
ham,  on  the  affidavit  of  the  defendant 
and  another  person,  obtained  a  rule 
for  the  two-  justices  to  shew  cause* 
why  a  writ  of  certiorari  should  not 
issue,  directed  to  them,,  to  remove 
into  this  court,  all  records  of  convic- 
tion before  them  had,  on  the  17th  of 
June  last,  against  the  defendant,  for 
the  forfeiture  of  eight  bags  of  bohea 
tea,  two  bags  of  congo  tea,  twenty 
casks  of  geneva,  and  one  cask  of  ruin, 
and  treble  the  value  thereof,  by  tier 
incurred,  for  or  by  reason  of  her  har- 
bouring, keeping,  or  concealing  the 
same. 


ltfco. 


BREAD. 


of  jurisdiction  contained 
in  the  former  excise  laws  _ 

had  been  re-enacted  t>er*  jjie  j£i*0 
batim  In  this,  and  were     agajnst 
adopted  merely  to  avoid     \Vhit- 
unnecessary      repetition. 
Now,  by  the  statute  of 
10  Geo.  1.  c.  10.  it  is  ex- 
pressly enacted,  (§  42.)     If  That  the* 
**  judgments  which  shall  be  given  in. 
"  pursuance  of  that  act  by  the  com* 
"  missioners  of  excise,  and  justices 
"  of  the  peace,  respectively,  shall  be 
"  final,  and  not  liable  to  be  removed 
"  by  certiorari,  into  any  of  the  courts  , 
"  at  West  minster  r     By  §  21.  of  the 
act  of  6'  Geo,  1.  c.  21.  the  certiorari 
is  expressly  taken  away  as  to  the  for* 
feiturcs  created  by  that  section;  and, 
by  §  22.  generally,  "  As  to  every  other 
"  forfeiture  which  shall*  or  may,  be 
"  made,  by  virtue,  or  in  pursuance} 
On  Wednesday,  the  5th  of  February,  .  ••  of  any  act,  or  acts,  whatsoever,  re- 


Wallace  shewed  cause,  and  contended, 
1.  That,  as  the  affidavit  on  which  the 
rule  was  obtained  went  only  on  the 
merits,denying  the  truth  of  the  charge, 
the  court,  if  they  had  the  power  of 
granting  a  certiorari,  would  not  do  it, 
an  inquiry  into  the  merits  being  pro- 
perly the  subject  matter  of  an  appeal, 
and  not  contyctcnt  to  this  court.  For 
this  he  relied  on  the  case  of  Rex  v. 
Wkithread*  But, — 2.  He  argued,  that 
no  certiorari  would  lie  in  this  case. 
The  offence  was  created  by  11  Geo.  1. 
c.  36;  §  lo\  and  by  §  39.  of  the  same 
tatutc,  it  is  enacted,  "  That  all  fines, 
**  penalties,  and  forfeitures,  by  this 
"act  before  imposed,  of  and  conccrn- 
*'  ing  the  suing  for,  recovering,  and 
*•  dividing  whereof,  other  directions 
"  are  not  herein  given,  shall  be  sued 
**  Jor,  levied,  or  mitigated,  by  *uch 
'*  ways,  means,  and  methods  as  any 
**  fine,  penalty,  or  forfeiture,  is,  or 
•*  may  be,  sued  for,  recovered,  le- 
"  vied,  or  mitigated,  by  any  law,  or 
**  laws,  relating  to  his  Majesty's  re- 
*'  venues  of  excise,  or  any  of  them; 
4*  or  by  action,  $c."  Those  general 
words  have  the  same  operation  as  if 
•he  specific  clauses  relative  to  matters 
Vol..  II.  L 


lating  to  the  duties  of  excise,  or  any 
"  other. duttc*  under  the  management 
'*  of  the  commissioners  of  excise.'1 
Accordingly,  in  Rex  v.  Whitbread, 
the  court  held,  that,  in  consequence 
of  that  last  mentioned  section,  no 
certiorari  lay  to  remove  a  conviction 
under  the  statute  of  12  Car.  2.  §  33.    ' 

Peck  ham,  in  support  of  the  rule,  in* 
sisted, — 1.  That,  on  the  merits,  as 
sworn  to  in  the  affidavit,  the  convic- 
tion could  not  be  supported.  The 
offence,  created  by  the  statute,  is* 
"  knowingly  to  harbour,  fyc"  and, 
upon  the  construction  of  the  word 
**  knowingly"  the  court  of  Exchequer 
have  established  these  distinctions,  viz. 
1.  That,  where  the  goods  are  found 
in  the  house  of  the  party,  the  know- 
ledge shall  bepresumed  ;  2.  That,  if 
they  are  foimd  in  his  grounds,  some  di- 
rect evidenceof  his  knowledge 
must  be  given;  and,  3.  That,  if  [  554>  ] 
they  are  found  in  an  out-hoiu>c 
belonging  to  him,  the  presumption  shall 
not  arise,  unless  it  is  shown  that  he 
himself  kept  the  key.  It  may  be 
true,  that  this  court  cannot  decide 
upon  the  merits;  but,  by  removing 
the  conviction,  they  will  sec  the  evi- 
dence 


55* 
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1780.      dcnce  (a) ;  and  can  de- 
^^^.      cide,   whether  the  jus- 
The  King    ^«  have  followed  any 
asainst       °*    tnosc  TU*CS  °*  con* 
\Vhit-       st ruction.    The  defend- 
Hread       ant  swoars>  tnat  she  is  a 
cripple,   and  unable  to 
stir    without   crutches  ; 
that  the  tea  was'  found    in  a  barn 
120  yards  from  her  house,  and  the 
spirits  at  the  distance  of  a  quarter  of 
a  mile,  in  a  ditch  adjoining  to  her 
land ;  that  there  was  no  evidence  of 
Vet  knowledge   before  the  justices; 
that,  in  fact,  she  knows  nothing  of  the 
goods,  and  had  no  interest  in  them. 
If  all  this  is  true,  she  ought  not  to 
have  been  convicted. — 2.  There  is  no 
statute  which    lias    taken  away   the 
eertiorari,  in  a  case  like  the  present. 
The  act  of  11  Geo.  3.  c.30.  §  16.  hus 
»o  words  of  reference  to  those  of  10 
Geo.  1.  c.  10.  or  of  6  Geo.  1.  c.  21. 
The  defendant  does  not  object  to  the 
forfeiture  of  the  tea  and   spirits ;  as 
to  that  point,  she  is  willing  to  admit 
that  the  condemnation  is  conclusive, 
but  not  as  to  the  treble  value.     The 
argument  on  the  other  side  seems  to 
be,  that  the  general  clause  ir>  6  Geo. I . 
e.  2 1 .  takes  away  the  certiorari  in  all 
cases.     But  it  has  been  determined, 
by  the  court  of  Exchequer,  in  the  case 
of  Warwick  v.  White  (o),    that    the 
words  of  that  statute  arc  to  be  strictly, 
and  literally,  construed,  and  several 
subsequent  statutes  have,  in  express 
terms,  taken  away  the  certiorari  in 
particular  cases,  which  would  have 
been  unnecessary  if  it  had   been  al- 
ready taken  away  in  all  cases   by  6 
Geo.  1.  Thus,  by  8  Geo.  1 .  c .  1 8.  U(>. 
it  is  taken  away  in  the  particular  in- 
stances there  mentioned.     Can  it  be 
supposed  that  such  a  provision  would 
have    passed    two  years    only  alter 
6  Geo.  1 .  if  the  same  thing  had  been 


already <ione  by  the  act  of  that  year? 
A  similar  express  provision  has  been 
mentioned  on  the  other  side  in  10  Geo. 
1 .  c.  10.;  and  there  is  one  of  the  same 
sort  in  23  Geo.  2.  c.  21.  §  S3.  What 
is  still  more  remarkable,  in  an  act 
which  passed  so  lately  as  21  Geo.  3. 
called  the  Cocoa  act,  a.  general  clause 
was  introduced,  which  enacted  as  fol- 
lows: "All  judgments  of  the  com- 
missioners of  excise,  or  justices  of  th* 
peace,  within  their  respective  jurisdic- 
tions, for  the  condemnation  of  any 
commodities,  goods  or  effects,  seised, 
as  forfeited  under  this,  or  atgotto 
act,  or  acts  of  parliament,  relating  to 
the  duties  of  excise,  or  other  duties 
under  the  management  of  the  com- 
missioners of  excise,  shall  be,  and  shall 
be  deemed  and  taken  to  be,  as  final  and 
conclusive,  to  all  intents  and  purposes 
whatsoever,  as  any  judgment  for  the 
condemnation  of  any  commodities, 
goods,  or  effects,  given  in  his  Majes- 
ty's court  of  Exchequer  (c)f  This 
clause  was  objected  to  in  the  House 
of  Commons,  and  agreed  to  be  ex- 
punged j  but  having  somehow  or 
other  remained  in  the  bill,  and  re- 
ceived the  royal  assent,  another  *ct 
was  brought  in,  and  passed  that  very 
scssiou,  for  the  purpose  of  repealing 
it  (rf).  The  clause,  and  the  repeal. 
would  have  been  equally  nugatory,  ^ 
the  effect  of  6  Geo.  l.  c.  21.  S  ~. 
had  been  as  general  as  is  contended. 
There  have,  in' fact,  been  many  cases, 
xvhcrv  certioraris  bare  issued  to  remove 
convictions  under  the  excise  laws, and, 
as  to  the  late  determination  in  Ifrxv. 
Whitbrvad,  it  does  not  apply  here,  be- 
cause that  was  a  conviction  by  the 
commissioners  of  excise.  Very  soon 
after  the  act  of  6  Geo.  i-  e.2l.  f»* 
case  of  Rex  v.  Theed  happened,  which 
is  reported  by  Strange,  and  also  by 
Lord   Raymond  (e),   who  must  ha« 

known 


(a)  Vide  Rex\.  Read,  supra,  p.  4S6. 

(b)  Scacc.E.  1722.  Bunb.  106. 

(c)  21  Geo.3.  c.  55.   §47. 


(</)  21  Geo.  3.   c.64. 
(e)  M.  11  Geo.  1. 1  Sir.  fl».  2  J* 
Raynu  1375. 


IN  THE  TWENTY-EiRST  YEAR  QF  GEORGE  ill.    W4  a 


known  the  intention  of  that  statute* 
having  been  Solicitor-General  when  it 
passed,  and  a  judge'  when  the  case 
was  decided;  To  that  case  may  be 
added  those  of  Rex  v.  The  Justices  of 
Southampton  (fj,  which  is  reported  by 
Bamardiston,  and  the  rule  for  the 
certiorari  entered  in  the  rule- book  of 
the  crown-office  p.  242,  and  after- 
wards made  absolute)  a  second  case 
oi  Rex  v.  Thecd(g);  Rex  (on  the 
prosecution  of  Redburn)  v.  Miller  S? 
Reeve,  Justices  of  Berkshire  (h)\  Hale 
v.  Evelyn  $  Nash  (i)  ;  Alexander  v. 
The  Justices  of  Berkshire  (k) ;  Rex 
v.  The  Justices  of  Essex  (I)  \  and  Rex 
v.  The  Justices  of  Suffolk  (m). 

Wallace,    in    reply,— 
.  £  555  ]      The   commissioners  and 
,  justices  of  peace  are  put 
exactly  on  the  same  footing,  by  the 
different    statutes    on  which  I  rely, 
wilhin  the  limits  of  their  respective 
jurisdictions,  and,  therefore,  although 
the  case  of  iter  v.  Whitbread  arose  on 
a  conviction' by  the  commissioners,  it 
is  a  solemn  decision  in  point  upon  the 
present  question.   Several  of  the  cases 
now  cited  for  the  defendant  were  men- 
tioned in  that  case,  particularly  Rex 
V.  Theed,  to   which  the  answer  was, 
that  the  objection  was  not  taken.  The 
new  cases  now  mentioned  all  passed 
sub  silent  io.    There  is  no  hardship  in 
taking  away  the'  certiorari,  for  there 
is  a  remedy  on  .the  merits,  by  an  ap- 
peal,-from  a  conviction  by  justices,  to 
the  quarter-sessions;  and,  unless  in 
matters  of  Jaw,  or  form,  a  defendant 
would  have  no  redress,  if  a  certiorari 
were  allowed.     It  is  not  yet  settled, 
whether  a  conviction  before  justices, 
or  the  commissioners,  would  be  a  con- 
elusive    defence   against   an   action 


4780. 
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brought  by  the  party 
convicted.  A  bill  of  ex- 
ceptions is  now  depend- 
ing, which  has  been  set- 
tled by  agreement,  in 
prder  to  bring  that 
question  before  this  ~ 
court  (a).  The  clause 
in  the  Cocoa  act  was  left  in  by  miV 
take,  and  .  the  officers  of  the  crown; 
of  themselves,  brought  in  the  act  to 
repeal  it.  It  was  agreed  to  be  omit- 
ted that  the  point  might  first  be  de- 
termined. 

The  court .  took  time  to  consider  ; 
and,  on  Wednesday,  the  12th  of  Fe- 
bruary, Lord  Mansfield  delivered 
their  opinion,  to  the  following-  effect : 

Lord  Mansfield, — This  case  has 
been  argued,  on  the  part  of  the  pro- 
secutor, on  two  grounds,  viz.  1.  That 
by  law,  a  certiorari  is  not  grantable ; 
2.  That,  if  there  were  a  power  in  the 
court,  in  their  discretion,  to  grant  it, 
they  ought  not  to  do  it  upon  the.  pro- 
sent  occasion  ;  because  the  objection 
is  upon  tjie  merits,  and  not  to  the  ju- 
risdiction. 1.  The  case  of  Rex  v. 
Whitbread  has  been  cited,  as  in  point.- 
On  the  other  side,  it  is  said,  that  it 
does  not  apply,  because  the  convie- 
•tiqn  there,  was  by  the  commissioner?. 
But  we  are  all  clearly  of  opinion,  that 
there  is  no  distinction  in  that  respect. 
The  jurisdictions,  by  all  the  acts  re-; 
lative  to  the  excise,  are  distinct  in 
their  limits  ;  that  of  the  commission- 
ers is  within  the  bills  of  mortality; 
lhat  of  justices,  in  ail  other  places; 
but,  in  every  other  point  of  view, 
their  powers  are  the  same;  and, 
wherever  the  statutes  take  away  the 
certiorari  in  the  case  of  convictions 
before  the  commissioners,  they  also  do 

so 


(f)  M.  3C.2.1  Sarnardist.  24$. 

(g)  1\  SfM.5  Geo.  2. 2  Barnardist. 
16.  73.  1  Sess.Ca.  2d  edit.  417. 

(h)  M.  S?  E.  17  Qco.  3. 
fij  M.  18  Geo.  3. 


(k)M.l9Geo.S. 

(/)  1779- Q«.  the  term? 

(m)  Qu.  the  year  and  term  ? 

(a)  1  believe  it  never  was  argued* 


1* 


US 
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1780. 

TbeKur* 
against 
HThit. 

to  6  &eo.  1. 


s+  «•  to  convictions  be* 
fere  justices.  However, 
notwithstanding  this, 
we  think  Re x  v.  Whit- 
bread  k  not  an  autho- 
rity to  govern  this  case. 
That  was  a  conviction 
on  a  statute  long  prior 
1.  vfe.  12  Car.  2.  c.  24. 
it,  therefore,  dear,  that 
die  act  of  €  Gto.  1.  takes  away  the 
certiorari  in  the  case  of  all  forfeitures 
and  penalties  created  before  that 
time,  it  does  not  necessarily  follow  j>], 
that  it  is  taken  away  in  cases  of  for- 
feitures and  penalties  introduced 
since.  The  counsel  for  the  prose- 
cutor relied  on  S  39  of  11  Geo.  1. 
c.  30.  and  contended,  that  the  general 
words  of  that  clause  re-enact  those  of 
10  Geo.  1.  c.  10.  §  42.  as  much  as  if 
they  bad  been  expressly  repeated. 
This  is  certainly  true,  as  to  the  form 
and  mode  of  prosecution  and  convic- 
tion, but  it  is  not  a  consequence,  that 
it  is  equally  true,  as  to  what  shall,  or 
may,  be  done  after  conviction.  If  this 


is  not  clear,  and  we  think  it  is  net, 
then  the  old  general  rule  applies,  viz. 
that  nothing  but  express  negative 
words  shall  takeaway  the  jurisdiction 
of  this  court.  This  opinion  is  for- 
tified by  the  words  of  10  Geo.  1. 
c.  10.  $  42.  and  by  the  second  case  of 
Res  y.  Thced[+  114],  by  Rex  (on  the 
prosecution  of  RedburnJ  v.  Miller, 
and  the  other  cases  which  have  been 
eited ;  for,  though  the  objection  does 
not  appear  to  have  been  taken  in  those 
castes,  that  very  circumstance  shews 
the  general  sense  of  Westminster  Halt, 
and  we  are,  therefore,  all  of  opinion, 
that  the  certiorari  is  not  taken  away 
in  the  present  case*  2.  But,  the  mo- 
tion has  been  made,  not  on  an  objec- 
tion to  the  jurisdiction,  but  on  the 
merits;  and,  in  Rex.  v.  Wkitbread, 
the  court  thought,  that  would  have 
been  a  sufficient  reason  for  not  grant- 
ing a  certiorari,  if  it  had  been  other- 
wise competent.  We  all  adhere  to 
that  opinion. 

The  rule  discharged. 


%    [f  114]  That  was  a  conviction  on 
a  clause  in  this  very  act  of  li  Gea.  1. 


c.$0.  $?7-    The  former  case  of  Re* 
v.  Theit,  was  on  8  Ann.  c.  9.  §  10. 


[r]  So,  where  one  statute  subjected 
an  offence  to  conviction  before  a  jus- 
tice, and  took  away  certiorari  ;  and  a 
subsequent  statute  gave  jurisdiction 
to  the  sessions  to  inflict  further  pu- 
nishmentyor  the  soma  offence,  but  did 


not  expressly  take  away  certiorari,  the 
court  held  that  the  proceedings  before 
the  sessions  were  removable  by  cer- 
tiorari, and  that  the  conviction  before 
the  justice  was  not.  JL  v.  Terrctt, 
2  T.  JL  735. 


The  End  of  Michaelmas  Term,  81  George  UL 


CASES 

ARGUED  and  DETERMINED 


n  THB 


1781. 


COURT  OF  KING'S  BENCH, 

HILARY  TERM, 

IN  THB  TWENTY-FIRST  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


Pearson  against  Iles.  Tuesday, 

33d  January* 

ACTION  of  debt  on  the  statute  of  5  El.  c.  £  %  14,  the  -n*  jtoifer  *. 
words  of  which  aw:  ETS?*"?* 

«  That  if  any  person  or  persons*  upon  whom  any  process  |\&^£r. 
out  of  any  of  die  coarts  of  record,  within  this  realm,  or  ******  for  see- 
WaU*,4*d\  be  saved  to  testify,  or  depose,  concerning  any  tet^'b?* 
cause,  or  matter,  depending  in  any  of  the  same  courts,  and,  the  court  out  or 
having  teftdeied  unto  bin,  or  them,  according  to  his,  or  their  ^lL£d,p£t 
countenance,  or  catting,  such  reasonable  suns  of  asoney,  for  by  the  jury,  o» 
las,  or  their  costs  and  charges,  as,  having  regard  to  die  dis-  *£££'**  *" 
tance  of  the  places,  is  necessary  to  be  allowed  in  that  behalf, 
do  not  appear,  according  to  die  tenor  of  the  said  process, 
Having  not  a  lawful  and  reasonable  let,  or  impediment,  to 
the  contrary,  that  then  the  party  making  default,  to  lose  and 
forfeit,  for  every  such  offence,  £\Q,  and  to  yield  each  farther 
recompence  to  the  party  grieved,  as,  by  the  discretion  of  the 
Judge  of  the  coert  oat  of  which  the  said  process  shall  be 
awarded,  according  to  the  loss  and  hindrance  that  the  part* 

L  3  which 
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1781.      which  procured  the  said  process  shall  sustain,  by  reason  of 

i~-v~-j      the  non-appearance  of  the  said  witness,  or  witnesses ;  the  said 

Pearson     ^several  sums  to  be    recovered   by  the  party  so  grieved, 

against      against  the  offender,  or  offenders,  by  action  of  debt,  bill,  plaint, 

Iles.        %c." 

fl  657  ]  The  plaintiff  bad  subpoenaed  the  defendant  to  attend,  as 

a  witness,  on  the  trial  of  an  ejectment,  in  which  he  was  lessor, 

and  had  paid  him  a  guinea  for  his  attendance,  but  when  the 

pause  was  called  on,    the .  defendant  was  absent,  and  the 

plaintiff  was  non-suited ;  upon  which  he  brought  the  present 

action. 

The  first  count  in  the  declaration  stated  the  proceedings  hi 
the  ejectment,  the  subpoena,  and  that  the  trial  came  ou,  but 
that  the  defendant,  not  regarding  the  statute  in  such  case  made 
and  provided,  nor  fearing  the  penalty  therein  contained,  al- 
though then  and  there  solemnly  called  for,  did  not  appear  to 
give  his  testimony,  although  he  bad  no  lawful,  or  reasonable, 
let  pr  impediment  to  the  contrary,  but  refused  and  neglected 
so  to  <Jo,  in  contempt  of  the  statute,  and  that,  by  reason  of 
his  neglect  in  that  respect,  and,  because  the  evidenpe  he  would 
have  given,  for  the  said  Richard  Fenn,  (the  plaintiff  in  die 
ejectment,)  would  have  been  material,  aq4  was  necessary  for 
the  said  Richard  to  prove  and  maintain  his  said  recited  decla- 
ration and  the  matter  therein  contained,  the  said  Richard, 
for  want  of  the  testimony  of  the  defendant,  could  not  safely 
receive,  and  abide,  die  verdict  of  the  jury,  but,  they  having 
departed  from  the  bar,  and  conferred,  and  agreed,  among 
themselves,  and  then  returned  to  the  bar,  the  said  Richard, 
being  solemnly  called,  did  not  come,  nor  did  further  prose* 
cute  his  said  writ ;  that  judgment  of  nonsuit  was  afterwards 
entered  up  against  the  said  Richard,  and  £45  awarded  against 
him,  for  costs' and  charges;  that  the  ejectment  was  com- 
menced and  prosecuted,  at  the  expence,  and  for  the  benefit 
of  the  present  plaintiff;  and  that  he  had  paid  the  £45  to  the 
defendant  in  the  ejectment,  to  avoid  the; execution  on  the 
judgment;  that  he  had,  besides*  laid  out,  and  expended  in  and 
about  the  prosecution  of  the  said  recited  suit,  a  large  sum,  to 
wit,  ,£35,  and  had  also  sustained,  damage,  pvcr  and  above 
those  several  sums,  by  reason  of  the  defendants  not  appearing, 
to  the  value  of  £  100,  and  that,  by  reason  of  the  said  pre- 
mises, and  by  force  of  the. statute,  an  action  had  accrued  to 
the  plaiutiff,  being  the  party  aggrieved  .in  this  behalf,  to 
demand  and  have  of  the  defendant,  the  sum  of  <£l90,  to  wit, 
the  sum  of  £10,  and  his  said  damages. 

There  was  another  count,  stating  the  proceedings  in  the 
ejectment  more  briefly,  but  to  the  same  effect  with  the  first, 
f  159  ]       (except  that  it  alleged,  that,  besides  paying  the  guinea  to  the 
defendant  on  serving  the  subpoena,  the  plaintiff  had  also  pro- 
mised to  pay  him  such  further  reasonable  sum  of  money,  ** 

'       & 
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his  reasonable  cost*  and  charges  should  amount  to,  over  and       1 7g  l . 
above  the  said  guinea [1].  s^s^J 

The  verdict  was,  "  That,  as  to  the  said  sum  of  £  10  in  the     pTTXsir 
last  count  of  the  said  declaration  mentioned,  and  as  to  the       against 
sum  of  £10,  parcel  of  the  £180,  the  damages  in  the  said  last        jisj, 
count  mentioned,  the  defendant  owes  the  same  several  sums 
of  ct'K)  and  £10  in  manner  and  form,  S$c"  and  an  acquittal 
as  to  the  rest. 

In  Easter  Term,  20  Geo.  3.  a  rule  was  obtained  to  shew 
cause,  "  why  the  plaintiff  should  not  have- judgment  for  £80, 
(viz.  his  own  costs,  and  the  defendant's  in  the  ejectment,) 
besides  the  penalty  of  £10,  and  also  for  the  costs  of  tins 
action  [2],  to  be  taxed  by  the  Master,  for  a  further  recom- 
mence to  him,  as  the  party  grieved,  in  pursuance  of  the  statute 

•fsEiizr 

This  rule  stood  over  among  the  peremptories,  to  Trinity 
Term,  £0  Geo.  S.  when  the  case  was  argued,  on  Wed- 
nesday, the  31st  of  May,  by  Davy,  Serjeant,  and  Morris, 
against  the  rule,  and  by  Dunning,  aud  Chambre,  for  the 
plaintiff. 

Against  the  rule,  it  was  said,  that,  in  all  the  old  records 
and  precedents,  the  declaration  is  only  for  the  penalty. 
His  was  the  first  attempt  to  include  the  further  recommence 
for  damages,  in  the  debt  laid  in  the  declaration.  If  the  court 
should  think  themselves  authorised  to  go  upon  this  motion, 
into  the  consideration  of  the  damages,  they  Mould  also  in- 
quire into  the  merits  of  die  verdict,  and  not  hold  the  defend- 
ant concluded,  even  as  to  the  penalty,  by  the  verdict.  Should 
the  court  enter  into  that  consideration,  and  permit  affidavits, 
then  ready  to  be  fifed,  it  would  appear,  that  there  was  a< 
lawful  and  reasonable  cause  for  the  defendant's  absepce,  and 
that  the  plaintiff  bad  not  suffered  thereby ;  for  that,  having 
brought  another  ejectment,  he  was  again  nonsuited,  for  want 
of  title.— (Heath,  Serjeant,  who  tried  the  cause,  had  ruled, 
that  the  question,  whether  there  was  a  lawful  and  reason- 
able impediment,  was  matter  of  law,  to  be  decided  by  the 
court,  and  not  by  the  jury.) — It  is,  it  was  said,  very  difficult  [  S5$  J 
to  put  a  clear  construction  upon  the  statute ;  some  material 
words,  as  "  shall  be  assessed?  "  adjudged,"  fyc.  seeming 
to  be  omitted  in  the  common  printed  copy,  which  differs* 

from 

{ l]  According  to  the  declaration  ia  was  specifically  alleged.- 
Goodwin  v.  West,  cited  infra,  p.  559.         [2  J  It  was  decided  in  the  case  of 

Note  (bj* — But  the  declaration,    in  Maddison  v.  Shore,   cited  infra,  p. 

that  case,  was  held  to  be  ill,  because  559.  Note  (c),  that  the  plaintiff  is  en* 

the  statute  gives  the  action  to  the  titled  to  costs  in  this  action, 
party  grieved,  and  no  loss  or  damage 

L4 
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1781.       fr°f9  the  original  edition,  but  corresponds  with  the  record  at 

W()-ByB^      the  Rolls. — (Morris  said,  he  had  compared  them.)— They 

Pearsok    ****&  Havithbury   v.  Harvey  (a),    Goodnin  v.  West(b), 

against      Maddison  v.  Shore  (c),  and  Jston's  Entries  90  [S]. 

I  j,£$.        m    On  the  other  side,  it  was  insisted,  that,  though  the  statute 

is  inaccurately  penned,  the  meaning  is  plain.    That  the  true 

construction  is,  that  die  damages  should  be  ascertained  by 

the  court.     The  word  "  recovered"  applies,  it  was  said,  to 

the  judgment,  not  to  the  verdict,  and,  therefore,  there  could 

be  no  judgment,   even  for  the  £\0  damages,  until  there 

should  be  an  assessment  by  the  court.    The  quantum  of  the 

damages  could  not  be  any  matter  of  dispute,  the  two  sums 

of  £46  and  £35  being  the  amount  of  the  bills  of  the  two 

attornies,  in  the  original  cause,  both  of  which  were  paid  by 

the  plaintiff;  and,  as  to  the  propriety  of  the  verdict  for  the 

penalty,   that  could  not  be  gone  into  upon-  affidavit*,  it 

being  the  province  of  the  jury  alone,  to  say,  whether  the 

circumstances  were  such  as  entitled  the  plaintiff  to  maintain 

the  action* 

Buller,  Justice,  observed,  that,  by  the  statute,  the  da* 
mages,  as  well  as  the  penalty,  were  made  a  debt,  to  be  re- 
covered by  an  action  of  debt,  and  accordingly  were  so  declared 
for,  and  therefore  asked,  how  the  plaintiff  had  taken  a  ver- 
dict for  any  thing  in  the  name  of  damage*.  He  also  took 
qotice  that  the  debt  declared  upon  was  £  IQO. 

To  this  last  observation  it  was  answered,  on  the  part  of  the 
plaintiff,  that  this  was  not  an  action  of  debt  of  that  sort  in 
which  it  is  necessary  to  recover  die  precise  Sum  laid ;  and,  as 
-  to  the  £10  given  by  the  jury,,  in  the  name  of  damages,  that, 
it  was  said,  might  be  remitted,  and  judgment  only  entered 
for  the  penalty,  and  such  damages  as  the  court  should  now 
assess. 

Buller,  Justice,  then  hinted,  but  said  he  did  not  mean 
to  give  an  opiuion,  that  the  proper  method  of  proceeding 
[  $C0  ]  might  be,  for  the  court  to  be  applied  to,  in  the  first  instance, 
to  assess  the  damages,  by  ascertaining  the  costs  in  the  origin*] 
cause,  and  then  to  bring  debt  for  that  sum  and  the  penalty 
added  together. 

To  this  Dunning  answered,  that  there  might  be  damages, 
exclusive  of  the  costs  on  both  sides,  and,  besides,  the  court 
could  not,  with  propriety,  make  an  assessment  by  anticipation, 
when  it  might  turn  out,  on  the  trial,  (hat  the  plaintiff  had  no 
Cause  of  action,  ' 

Lord 


fa)  B.  #.  jB.  31  El.  Cro.  El.  130.  055.  $.  C.  Comb.  .449.  called  Short 

(b)  B.  R.M.  14  Car.  1.   Cro.  Car.  v.  Maddison,  and  1  Salk.  20$.  called 
522.  540.  S.  C,  Sir  W,  Jones,  430.  Shore  v.  Maddisten. 

March  13.  ,   [3]  In  that  precedent  the  clause 

(c)  &.  #.  T.  <)  Will  3.    5  Mod-  the  statute  is  recifed, 
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Lord  Mansfield  said,  that,  as  there  was  no  instance  of      1781. 
a  similar  proceeding,  since  the  statute,  it  would  be  proper      >^v^/ 
for  the  court  to  take  time  to  consider  of  their  determination.     Prauso* 
His  Lordship  expressed  some  doubt,  whether  the  payment,  or       against 
tender,  to  the  witness,  for  costs  and  charges,  was  properly        Iles. 
laid. 

Dunning  said,  that  by  the  acceptance  of  the  guinea,  and 
the  promise  to  pay  such  farther  reasonable  sum,  fyc.  (as  laid 
in  die  second  count/  it  had  become  unnecessary  to  make  any 
farther  tender  [4]. 

The  case  stood  over,  and  the  defendant  had  leave  to  file 
affidavits,  tending  to  diminish  the  quantum  of  the  damages, 
but  not  such  as  might  impeach  the  verdict ;  because  that 
could  only  have  been  done  on  a  motion  for  a  new  trial. 

TTiis  day,  Lord  Mansfield,  after  stating  the  case,  deli- 
vered the  opinion  of  the  court  to  the  following  effect : 

Lord  Mansfield, — It  is  admitted,  that  the  plaintiff  was 
£80  out  of  pocket,  by  reason  of  the  nonsuit ;  but  the  ques- 
tion is,  Wheo,  bow,  and  by  whom,  the  damages  are  to  be 
assessed  ;  whether  before  or  after  the  trial;  by  the  judge  at 
,  nisi  prius,  the  jury,  ox  the  court  I  In  this  case  the  jury  took 
upon  themselves  to  do  it;  and  have  given  under  the  sum  ex- 
pended. Precedents  were  cited  of  actions  of  debt  for  the  pe- 
nalty, but  there  are  none  for  the  damages.  We,  therefore^ 
took  time  to  consider.— -1.  At  the  trial,  it  was  proved,  that 
the  witness  did  not  purposely  and  maliciously  absent  himself 
on  the.  trisal  of  the  ejectment ;  that  he  did  attend,  and  meant 
to  give  evidence,  but,  having  consulted  the  plaintiff's  attorney, 
about  the  time  when  the  cause  was  likely  to  come  on,  he  told 
him  he  would  have  time  to  go  to  see  the  camp  ;  that,  when 
the  cause  was  tried,  it  was  never  mentioned  to  the  judge,  that 
a  witness  of  die  plaintiff's  was  absent,  nor  alleged,  that  there 
was  any  material  evidence  which  the  plaintiff  had  not  been 
able  to  produce ;  no  new  trial  was  moved  for,  and  there  has  [  56i  } 
been  another  nonsuit  in  a  new  action.  There  is,  therefore, 
the  strongest  reason  to  think,  that  the  defendant  could  not 
have  given  any  material  evidence,  and  I  should  have  thought 
the  conversation  with  the  plaintiff's  attorney,  and  the  sort  of 
leave  given  by  him,  a*  reasonable  let,  within  the  meaning  of 
the  statute.  However,  that  was  proper  for  the  jury  to  de- 
cide, and  there  has  beet)  no  motion  for  a  new  trial. — 2.  With 
regard  to  the  construction  of  the  statute ;  the  courts  of  West- 
minster Hall  most  clearly  now,  (and  they  also  did  so  before 
this  statute,)  [f]  proceed  against  witnesses  who  wilfully  absent " 

themselves 
[4]  This  seems  to  h*vc  been  determined  in  Goodwin  v.  West,  supra,  p. 
559.  Noteib). 


\t\  This  was  quoted  as  an  authority     Long,  9  Eut.  473 ;  where  it  was  de- 
by    Lord  Efllenborough,    in   Ajney  v,     cided,  that  a  subpoena  duces  tecum  if 

compulsory 
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1781.  themselves,  as  for  a  contempt ;  mid  remit  die  punishment,  if 
cvP^j  they  redeem  their  offence  by  making  satisfaction  to  the  party. 
Pearson-  '^ie  legislature,  by  this  statute,  meant  to  give  a  further  re- 
against  compence  of  £10  in  addition  to  what  the  court  might  assess 
Isles,  as  a  satisfaction  in  damages.  But  it  is  not  the  jury,  nor  the 
judge  who  tries  the  cause,  but  the  court  out  of  which  the 
process  issues,  by  whom  the  assessment  is  to  be  made  [5]. 
Upon  such  an  adjudication,  or  assessment,  there  is  do  doubt 
but  debt  might  be  brought.  But  it  never  has  been  done 
Why  ?  Because  there  is  a  preferable  remedy,  by  attachment. 
Tie  jury,  here,  have  done  what  the  court  ought  to  do.  An 
action  will  lie  for  damages,  against  a  material  witness  who 
absents  himself  without  any  excuse.  But  that  must  be  an  ac- 
tion on  the  case.  In  an  action  of  debt,  also,  the  jury  may 
give  damages  for  the  detention  of  the  debt  But  the  damages 
here  given,  are  for  the  injury  stated  in  the  declaration.  Per- 
haps, the  real  justice  of  the  case  would  be  to  give  leave,  now, 
to  move  for  a  new  trial,  upon  which,  if  granted,  the  defendant 
would  have  an  opportunity  of  laying  the  cause  of  his  absence 
before  another  jury.  But  that  would  be  expensive,  and  we 
are,  therefore,  inclined  to  let  the  plaintiff  take  judgment  for 
the  penalty,  and  one  shilling  damages  for  the  detention  of  the 
debt,  if  be  will  release  the  £  10  for  damages,  there  being  the 
strongest  suspicion  that  no  injury  was  done.  If  these  terms 
are  not  acceded  to,  we  will  give  leave  to  move  for  a  new  trial. 
The  counsel  for"  the  plaintiff  agreed  to  the  terms  proposed 
by  his  Lordship,  and  undertook  further,  by  the  desire  of  the 
fourt,  not  to  bring  an  action  on  the  case  for  damages. 


[$]  In  the  statute  of  3  Hen.  7-  c.  10. 
•—giving  costs  and  damages  to  an  ori- 
ginal plaintiff,  in  whose  favour  judg- 
ment has  been  affirmed,  upon  a  writ  of 
error,—-"  Justice"  in  the  singular  num- 
ber, is,  without  the  possibility  of  a 


doubt,  made  use  of,  instead  of  "  the 
"  Cettrt ;"  for  the  words  are,  "  By  the 
"  discretion  of  the  Justice  afore 
"  whom  the  said  writ  of  error  is 
!"  sued;"  and  there  is  no  court  of 
error  consisting  of  only  one  judge. 


compulsory  for  the  production  of  such 
document  as  the  judge,  at  the  trial, 
shall  $ink  the  witness  ought  properly 


to  be  required  to  disclose :  and  that 
an  action  on  the  case  lies  against  the 
witness  for  refusing  to  produce  them. 


IN  THE  TWFNTY.FJ8ST  YEAH  OF  GEORGE  HI. 


The  Kino  agflvistthe  Inhabitants  of  Sand-  Saturday, 
WiGV,  otherwise  Swann age.  ^ jMU 

CERTAIN  occupiers  of  lands,  in  the  parish  of  Sandwich,  Whether  houses 
or  Swannage,  in  the  Isle  of  Purbeck,  in  Dorsetshire,  ThT^in^if! 
had  appealed  to  the  Quarter  Sessions  for  that  county,  against  ferrot  proportion 
a  poor-rate;  setting  forth,  in  their  notice  of  appeal,  among  S^nd^^aa 
other  objections,  "  That  the  rate  was  unequal,  and  partial,  circumttancea, 
because  teuements  and  farms,  consisting  of  houses,  lands,  or  *"{  J^SIadia* 
grounds,  were,  in  such  rate,  or  assessment,  charged  and  as-  order  for  ating 
aessed  at  one  penny  in  the  pound,  and  cottages,  or  dwelling-  them^l»uy> 
houses,  at  only  three  farthings  in  the  pound,  whereas  such  cot- 
tages, or  dwelling-houses,  ought  to  have  been  rated  and  as- 
sessed, on  a  par  with  tenements  and  lands,  at  one  penny  in 
the  pound/9     Upon  hearing  this  appeal,  the  justices  quashed 
the  whole  rate,  and  ordered  a  new  equal  assessment  to  be 
made,  stating  die  following  case  for  the  opinion  of  this  court : 

That  it  was  proved,  on  hearing  the  appeal,  that  the  rate 
i$as  an  assessment  of  one  penny  in  the  pound  on  the  occu- 
piers of  lands,  and  three  farthings  in  die  pound  on  the  occu- 
piers of  cottages  and  dwelling-house*,  according  to  their  then 
annual  rents;  that,  from  the  year  1735  to  the  year  1776,  a 
constant  distinction  had  Seen  observed,  in  rating  houses  and 
lands,  the  former  having  always  been  rated  in  less  proportion 
to  their  rents,  at  the  respective  times  of  such  rating,  than  the 
latter ;  that  the  land  in  general,  in  the  parish  of  Swannage,  is 
burtbened  with  no  particular  charges  that  are  not  incident  to 
land  in  general ;  but  that  both  lands  and  houses  are  subject  to 
the  usqal  repairs,  find  ta*es,  generally  incident  to  each  respec- 
tively. 

Tfhe  proceedings  having  been  removed  by  certiorari,  the 
case  was  now  argued,  by  Kooke,  against  the  order  of  Sessions, 
and  Dunning,  in  support  of  it. 

The  court  having  desired  Rooke  to  begin,  he  stated,  that, 
on  a  late  occasion,  in  a  case  from  this  parish,  the  court  had 
hinted,  that  a  distinction  ought  to  be  made  between  lands  and 
houses,  in  consequence  of  which,  as  well  as  in  compliance 
with  the  i|sagefrom  1735  to  1776,  this  rate  had  been  made. 
Jt  is,  he  said,  the  general  practice  throughout  the  kingdom, .  [  563  J 
to  rate  houses  lower  than  lands,  because  they  require  con- 
tinual repair.  He  also  pjbjepted,  that  the  notice  was  too  ge- 
neral, for  that  it  ought  to  haye  specified,  nominatim,  the 
particular  houses  and  cottages,  that  were  under-rated,  and  the 
lands  that  were  over-rated.  And  he  contended,  that,  at  all 
events,  it  was  pot  pecessary  to  have  quashed  the  whole  rate ; 


aim;  rwinv 

against 

SWAKKAGE. 


and  Rex  v.  Ringwood  (b). 

Dunning,  on  the  other  side,  insisted,  that  the  court  never 
had,  and  never  will,  lay  down  a  general  rale  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances ;  and  there  were,  he  said,  local 
circumstances  in  this  parish,  which  made  it  reasonable  Chat  they 
should  be  equally  rated.    One  which  he  suggested  was,  that 
nine-tenths  of  the  burthen  of  the  poor  arise  from  the  houses. 
The  rate,  he  contended,  could  not  have  bees  amended,  for 
the  objection  affected  the  whole.    A  rate  is  a  distribution  of 
a  given  sum,  o* er  a  certain  number  of  persons,  and,  if  the 
quota  charged  on  one  or  more  persons  is  too  high  or  too  low, 
the  proportion  assessed  on  all  the  rest  ought  to  be  altered  [<£>}. 

Lord  MaNsriiLlv— 1.  There  can  be  no  general  rule  as 
to  the  proportion  between  lands  and  bouses  [+  1 )  5]*  It  mast 
depend  on  particular  local  circumstances.  There  are  na  ca> 
cumstances  stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  lower;  and,  if  what  is  suggested  is  true,  that  is  a 
strong  circumstance  the  other  way^-SL  The  objection  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout, 
by  a  rule  and  proportion  which  the  justices  thought  wrong; 
and,  therefore,  they  could  do  nothing  but  quash  the  whole. 
.  The  order  of  sessions  confirmed. 


(a)  E.  10  Geo,  3.  Bott.  34.    Since 
reported,  5  Burr.  8634. 

(b)  T.  15  Gee.  3.    Mentioned  in  a 
note  in  4  Burr.  2295* 

[<&]  This  has  been  since  expressly 
determined,  Rex  v.  Maddern,  H.  27 


Geo.  3.  1  TVra  Rep.  625.  Yet  vide 
Rex  v.  Ckeskuwt,  T.  2S  Geo.  3. 2  Term 
Jk/>.628(». 

[t  115)  Vide  Bex  v.  Bregrave,  M. 
10  Geo.  3.  4  Burr.  2491.  2493.  Bex 
v.  Lakenham,  E.  25  Geo.  3. 


[r]  By  41  Geo.  3.  e.  23.  r.  6.  power 
is  given  to  the  justices  at  sessions  to 
amend  rates  even  by  inserimg  persons 
omitted  ;  and  it  is  provided  that  no- 
tice be  given  in  such  cases  to  the  par- 
ties interested ;  who  are  entitled  to  be 


heard  on  the  appeal.    By  this  statute 
the  amending  or  quashing  of  relet 
seems  folly  left  to  the  discretion  of  tfet 
sessions,    according   to   the  circuns*. 
stances  of  the  case.   See  r.  1. 


a 


•ami' 
.1 


against 

SWANKAGE. 


and  Rex  v.  Ringwood  (b). 

Dunning,  on  the  other  side,  insisted,  that  the  court  never 
had,  and  never  will,  lay  down  a  general  rale  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances ;  and  there  were,  he  said,  local 
circumstances  in  this  parish,  which  made  it  reasonable  that  they 
should  be  equally  rated.  One  which  he  suggested  was,  that 
nine-tenths  of  the  burthen  of  the  poor  arise  from  the  houses. 
The  rate,  he  contended,  could  not  have  been  amended,  for 
the  objection  affected  the  whole.  A  rate  is  a  distribution  of 
a  given  sum,  over  a  certain  number  of  persons,  and,  if  the 
quota  charged  on  one  or  more  persona  is  too  high  or  too  low, 
the  proportion  assessed  ou  all  the  rest  ought  to  be  altered  [<*>]. 

Lord  Mansfield, — 1.  There  can  be  no  general  rule  as 
to  the  proportion  between  lands  and  bouses  [+  115].  It  must 
depend  on  particular  local  circumstances.  There  are  no  car* 
cumstances  stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  lower;  and,  if  what  is  suggested  is  true,  that  is  a 
strong  circumstance  the  other  way.-— 9L  The  objection  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout* 
by  a  rule  and  proportion  which  the  justices  thought  wrong; 
and,  therefore,  they  could  do  nothing  but  quash  die  whole. 
The  order  of  sessions  confirmed. 


(a)  E.  10  Geo.  3.  Bott.  34.    Since 
reported,  5  Burr.  2634. 

(b)  T.  15  Get.  3.    Mentioned  in  a 
note  in  4  Burr.  2295* 

[<&]  This  has  been  since  expressly 
determined,  Rex  v.  Madderu,  H.  27 


Geo.  3.  1  Term  Rep.  625.  Yet  vide 
Rex  v.  Cke*ku*tr  T.  28  Geo.  3. 2  Term 
Rep.62S[r). 

[t  115]  Vide  Res  v.  Bregrwee,  M. 
10  Geo.  3.  4  Birrr.  2491.  2493.  Rex 
v.  Lakenham,  £.  25  Geo.  3. 


[r]  By  41  Geo.  3.  e.  23.  r.  6.  power 
is  given  to  the  justices  at  sessions  to 
amend  rates  even  by  tnsertmg  persons 
omitted  ;  and  it  is  provided  that  no- 
tice be  given  in  such  cases  to  the  par- 
ties interested ;  who  are  entitled  to  be 


heard  on  the  appeal.    By  this  statute, 
the  amending  or  quashing  of  rates 
seems  folly  left  to  the  discretion  of  the 
sessions,   according   to  the  ciscum>a 
stances  of  the  case.  See  r.  1. 


jue  iviflw 

against 

SWANKAOE. 


•^y  \~y» 


and  J2er  v.  Ringwood  (b). 

Dunning,  on  the  other  side,  insisted,  that  the  court  never 
had,  and  never  will,  lay  down  a  general  rale  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances;  and  there  were,  he  said,  local 
circumstances  in  this  parish,  which  made  it  reasonable  that  they 
should  be  equally  rated.  One  which  he  suggested  wa^  that 
nine-tenths  of  the  burthen  of  the  poor  arise  from  the  houses. 
The  rate,  he  contended,  could  not  have  been  amended,  for 
the  objection  affected  the  whole.  A  rate  is  a  distribution  of 
a  given  sum,  oter  a  certain  number  of  persons,  and,  if  the 
quota  charged  on  one  or  more  persons  is  too  high  or  too  low, 
the  proportion  assessed  on  all  the  rest  ought  to  be  altered  £<&*]• 

Lord  Mansfield,-—!.  There  can  be  no  general  rule  as 
to  the  proportion  between  lands  and  bouses  ft  115].  It  must 
depend  on  particular  local  circumstances.  There  are  no  ch> 
cumstances  stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  lower;  and,  if  what  is  suggested  is  true,  that  is  a 
strong  circumstance  the  other  way  .-*-«.  The  objection  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout 
by  a  rule  and  proportion  which  die  justices  thought  wrong; 
and,  therefore,  they  could  do  nothing  bat  quash  the  whole. 
.  The  order  of  sessions  confer  used. 


(a)  E.  10  Geo.  3.  Bott.  34.  Since 
reported,  5  Burr.  2634. 

(6)  T.  15  Geo.  3.  Mentioned  in  a 
note  in  4  Burr.  2295. 

[<&]  This  has  been  since  expressly 
determined,  Rex  v.  Maddern,  H.  27 


Geo.  3.  1  Term  Rep.  &25.  Yet  vido 
Rex  v.  Ckeshu*tr  T.  28  Geo.  3. 2  Term 
Rep.62$[r). 

[t  115]  Vide  Rex  v.  Brograve,  M. 
10  Geo.  3.  4  Burr.  2491. 2403.  Rex 
v.  Lakeukam,  E.  25  Geo.  3. 


[r]  By  41  Geo.  3.  e.  23.  *.  6.  power 
is  given  to  the  justices  at  sessions  to 
amend  rates  even  by  inserimg  persons 
omitted  ;  and  it  is  provided  that  no- 
tice be  given  in  such  cases  to  the  par- 
ties interested ;  who  are  entitled  to  be 


heard  on  the  appeal.    By  this  statute, 
the  amending  or  quashing   of  rates 
seems  fully  left  to  the  discretion  of  the 
sessions,    according   to  the  ciscu»»_ 
stances  of  the  case.   See  r.  i. 


A  JJC   XY1JNW 

against 

SWANNAGE* 


■^7  \  wy» 


and  Rex  v.  Ringwood  (b). 

Dunning,  on  the  other  side,  insisted,  that  the  court  never 
had,  and  never  will,  lay  down  a  general  rale  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances ;  and  there  were,  he  said,  local 
circumstances  in  this  parish,  which  made  it  reasonable  that  they 
should  be  equally  rated.  One  which  he  suggested  was,  that 
nine-tenths  of  the  burthen  of  the  poor  arise  from  the  houses. 
The  rate,  he  contended,  could  not  have  been  amended,  for 
the  objection  affected  the  whole.  A  rate  is  a  distribution  of 
a  given  sum,  over  a  certain  number  of  persons,  and,  if  die 
quota  charged  on  one  or  more  persons  is  too  high  or  too  low, 
the  proportion  assessed  ou  all  thereat  ought  to  be  altered  [<3>J. 

Lord  Mansfield, — 1.  There  can  be  no  general  rale  as 
to  the  proportion  between  lands  and  bouses  ft  115].  It  vast 
depend  on  particular  local  circumstances.  There  are  no  cir* 
cumstances  stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  lower;  and,  if  what  is  suggested,  is  true,  that  is  a 
strong  circumstance  the  other  way.— 2.  The  objection  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout^ 
by  a  rule  and  proportion  which  the  justices  thought  wrong; 
and,  therefore,  they  could  do  nothing  but  quash  the 'whole. 
.  The  order  of  sessions  < 


(a)  E.  10  Geo.  3.  Bott.  34.  Since 
reported,  5  Burr.  2634. 

(6)  T.  15  Geo.  3.  Mentioned  in  a 
note  in  4  Burr.  2295* 

[<3>]  This  has  been  since  expressly 
determined,  Rex  v.  Maddcrn,  H.  27 


Geo.  3.  1  Term  Rep.  625.  Yet  vide 
Rex  v.  Ckestont,  T.  28  Geo.  3. 2  Term 
Jk/>.623|». 

[+115]  Vide  Res  v.  Bregrost,  M. 
10  Geo.  3.  4  Burr.  2491.  2403.  Res 
v.  Lakeuham,  E.  25  Geo.  3. 


[r]  By  41  Geo.  3.  e.  23.  *.  6.  power 
is  given  to  the  justices  at  sessions  to 
amend  rates  even  by  tnsertmg  persons 
omitted  ;  and  it  is  provided  that  no- 
tice be  given  in  such  cases  to  the  par- 
ties interested ;  who  are  entitled  to  be 


heard  on  the  appeal.    By  this  statute, 
the  amending  or  quashing   of  rates 
seems  rally  left  to  the  discretion  of  the 
sessions,   according   to  the  ciscum*. 
stances  of  the  case.   See  r.  1. 


m  CASES  IN  HILARY  TERM 

1781.       &**  the  assessment  on  the  lands  ought  to  have  remained,  and 

t_j-.— ,j       the  rate  to  have  been  amended!  by  increasing  the  sum  assessed 

The  Kino    on  the  houses.     On  this  last  head,  he  cited  Rex  v.  Witney  (a), 

against  and  Rex  v.  Ringwood  (b). 
Swaxhage.  Dunning,  on  the  other  ode,  insisted,  that  the  court  never 
had,  and  never  will,  lay  down  a  general  rule  that  houses  should 
be  rated  lower  than  land.  The  proportion  between  them  must 
depend  on  local  circumstances ;  and  there  were,  he  said,  local 
circumstances  in  this  parish,  which  made  it  reasonable  that  they 
should  be  equally  rated.  One  which  he  suggested  was,  that 
nine-tenths  of  the  burthen  of  the  poor  arise  from  the  bowses. 
The  rate,  he  contended,  could  not  have  been  amended,  for 
the  objection  affected  the  whole.  A  rate  is  a  distributes  of 
a  given  sum,  over  a  certain  number  of  persons,  and,  if  the 
ouota  charged  on  one  or  more  persons  is  too  high  or  loo  low, 
the  proportion  assessed  ou  all  thereat  ought  to  be  altered  [<*>  J. 
Lord  Mansfield, — 1.  There  can  be  no  general  rule  as 
to  the  proportion  between  lands  and  houses [t  115J.  Itnuust 
depend  on  particular  local  circumstances.  There  are  no  cir« 
cumstances  stated  in  this  case,  to  shew  that  houses  ought  to 
be  rated  tower;  and,  if  what  is  suggested,  is  true,  that  is  a 
strong  circumstance  the  other  way.— 2.  The  objecuoa  un- 
avoidably goes  to  the  whole  rate,  for  it  is  made,  throughout, 
by  a  rule  and  proportion  which  the  justices  thought  wrong; 
and,  therefore,  they  could  do  nothing  but  quash  die  whole* 
■  The  order  of  sessions  confirmed. 


(a)  E.  10  Geo.  3.  Bott.  34.    Since 
reported,  5  Burr.  2634. 

(b)  T.  15  Get.  3.    Mentioned  in  a 
note  in  4  Burr.  2295. 

[<3>]  This  has  been  since  expressly 
determined,  Rex  v.  Madden,  H.  27 


Gee.  3.  1  Term  Rep.  625.    Yet  rife 
Jtar  v.  Cke*ku*tT  T.  28  Geo.  3. 2  Term 

Rep.62S[r). 

[+  1 15}  Vide  Rex  v.  Bregreve,  M. 
10  Geo.  3,  4  Burr.  2491.2493.  Rtx 
v.  Lakenkam,  E.  25  Geo.  3. 


[f]  By  41  Geo.  3.  e.  23.  r.  6.  power 
is  given  to  the  justices  at  sessions  to 
amend  rates  even  by  inscrimg  persons 
omitted  ;  and  it  is  provided  that  no- 
tice be  given  in  such  cases  to  the  par- 
ties interested ;  who  are  entitled  to  be 


heard  on  the  appeal.    By  this  statute, 
the  amending  or  quashing  of  rates 
seems  fully  left  to  the  discretion  of  tht 
sessions,   according   to  the  ciscun*a 
stances  of  the  case.   See  r.  1. 


IN  THE  TWENTY-FIRST  YEAR<)F  GEORGE  III 


The  King   against  the  Inhabitants   of      saumuy, 

tT°  87th  Jatu 

Heckmondwicke. 

ORDER  of  removal  of  Frances  tbe  wife  of  Abraham  if  the  »•»•<*  a 
Preston,  a  soldier,  and  Joseph  their  chUdf  from  tbe  tow*-  ^K  ST*1" 
ship  pf  Bailey,  in  tbe  West  Riding  of  Yorkshire,  to  iieci-  knowledge  of  tb« 
mondwicke,  in  the  same  Riding;  confirmed  by  the  court  of  SeSJuS?"  ** 
Quarter  Sessions,  who  state  the  following  case :  "  That  ~—  tmui  in  the 
Preston,  widow,  the  mother  of  the  said  Abraham  Preston,  £^£,52.. 
the  husband  of  the  pauper,  occupied  a  dwelling-house  in  the  pier  pays.  b< 
township  of  Bailey,  and  was  rated  and  paid  all  assessments,  ffffni^* 
till  the  time  of  her  death,  which  happened  on  tbe  15th  of 
March,  1778;  that,  upon  her   death,  the  said  Abraham 
Preston  became  tenant  of  the  said  house,  from  that  time  until 
theyear  1780,  and,  during  all  that  time,  paid  all  the  assess* 
ments  charged  on  die  said  house ;  and  that  it  was  known  to 
the  parish-officers  of  Batley  that  the  said  widow  Preston  was 
dead,  and  that  the  said  Abraham  was  tenant  and  occupier  of 
the  said  house,  and  that  the  assessments  being  produced,  it 
appeared  that  the  name  of  widow  Preston  was  continued 
therein." 

Cocktll  argued  in  support  of  the  order  of  removal,  and 
cited  Obex  v.  Sarratt  (a),  Rex  v.  Bramshaw(b),  Re?  v.  Car- 
shalton  (c),  and  Kinfare  v.  Kingswinford(d),  which  last  be 
insisted  on  as  a  case  exactly  in  point  with  the  present. 

Fearnley  wa4  to  have  argued  on  the  other  side,  but  was 
stopped  by  tbe  court 

Lord  Mansfield, — There  must  be  such  a  rating  and 
paying  as  to  shew  manifestly  that  the  parish  had  notice.  Here 
the  rate  was  continued  in  the  name  of  a  dead  person  whom 
the  parish-officers  kuew  to  be  dead ;  die  pauper's  husband 
was  die  occupier,  and  the  charge  was  made  upon  him,  and 
could  be  on  nobody  else. — This  has  been  determined  very 
lately  in  a  case  where  the  article  in  the  rate  was  "  Late 
Lowbridge's" '[.]. 

Both  the  orders  quashed  [t  1 16]. 

(a)  M.  9.  Geo.  2.  Burr.  SettL  Ca.  329.  S.  C.  meutioned  in  Burr.  SettL 
No.  21.  S.  C.  2  Str.  1023.  Ca.  No.  29-  p.  99* 

(b)  M.  10  Geo.  2.  Burr.  SettL  Ca.        [1]  Rex  v.  Walsal,  M.  18  Geo.  3. 
No.  29.  [t  116]   Vide  Rex  v.  St.  John's,  T. 

(c)  E.  15  Geo.  3.  Bwrrf  SettL  Ca.     19  Geo.  3.  supra,  p.  225.  and  Rex.  r. 
No.  252.  Mitcham,  E .  23  Geo.  3.  supra,  p.  226*. 

•(d)   £.  4  Geo.  2.  FoL  137-    Bott.    Note  [t  65]. 


f  f]  By  35  G.  3.  c.  101.  s.  4.  no  set*    in  respect  to  a  tenemeut  of  less  that 
tlement  is  to  be  gained  by  paying  taxes    £  1 0  yearly  value. 
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Saturday, 
27ih  Jan* 


Where  there  if  a 
power  to  graft 
leases  in  posses- 
sion, bat  not  by 
m%y  of  reversion 
or  future  merest, 
a  lease  per  verba 
de  pnuenti  is  not 
contrary  to  the 
power,  although 
the  estate,  at  tbe 
time  of  granting 
the  lease,  was 
held  by  tenants 
at  will,  or  from 
year  to  year,  if, 
at  the  time,  they 
received  direc- 
tions from  the 
grantor  of  tbe 
lease  to  pay  their 
rent  to  the  lessee. 
Under  a  power 
to  lease  all  ma- 
nors, messuages, 
lands,  Sec.  so  as 
there  be  reserved 
as  much  rent  as 
is  now  paid  for 
the  same,  such 
parts  of  the  estate 
enumerated  in 
the  power  as  have 
never  twen  de- 
mised may  be 
let— 2».  If  a 
lease  made  under 
such  a  power, 
reserving  the  old 
rent,  but  with 
covenants  leas 
advantageous  to 
the  reversion 
than  formerly, 
would  not  be'  a 
fraud  on  the 
power,  and  void. 


Goodtitxe,    Lessee  of  Clarges  and   Eari 
Ferrers,  against  Funucan. 

HHHE  material  facts  of  this  case  were  these : 
*      Washington,  the  last  Earl  Ferrers,  was  tenant  for  life, 
under  a  settlement  made  in  1741,  in  which  there  was  the  fol- 
lowing power : 

"  ffiiat  it  shall  be  lawful  for  the  tenants  for  life,  respec- 
tively, from  time  to  time,  and  at  all  times  during  their  respec- 
tive natural  lives,  and  when  they  shall  respectively  come  into, 
and  be  in,  the  actual  possession  of  the  aforesaid  manors  and 
premises,  by  virtue  of  the  limitations  aforesaid,  by  indentures 
under  their  hands  and  seals,  to  demise  all  or  any  of  the  said 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
hereinbefore  mentioned,  or  any  part  thereof,  to  any  person  or 
persons  whomsoever,  in  possession,  but  not  by  way  of  rever- 
sion or  future  interest,  for  the  term  of  twenty-one  years  abso- 
lute, or  any  lesser  absolute  term ;  or  for  any  term  or  number 
of  years  determinable  upon  one,  two,  or  three  lives,  so  as, 
upon  every  such  lease  or  leases,  respectively;  there  be  reserved 
and  made  payable,  during  the  continuance  of  such  lease  or 
leases,  respectively,  to  be  incident  to,  and  go  along  with,  the 
immediate  reversion  or  remainder  of  the  premises  so  leased, 
so  much,  or  as  great  yearly  rents  as,  or  more  than  now  is, 
and  are  paid,  and  yielded,  or  agreed  to  be  paid  and  yielded, 
for  the  same  [f  1],  or  proportionably  for  any  part  thereof." 

All  the  lands  comprised  in  the  settlement  that  lay  in  the 
parish  of  Sutton  St.  Anne's,  (except  about  thirteen  or  four- 
teen acres,  and  two  or  three  cottages,)  were  part  of  a  large 
common  field.  In  1774,  an  act  of  parliament  (a)  passed, 
for  inclosing  this  common,  and  an  allotment  was  made  to 
Earl  Washington,  in  lieu  of  his  interest  in  the  common.  On 
the  15th  of  marth,  1775,  before  the  inclosure  took  place, 

his 

(a)  Priv.  Acts,  U  Geo.  3.  c.  27. 


[p  1]  Butter,  J.  in  Pomery  v.  Part- 
ington, infra,  cit.  said,  that  "  the 
"  court,  in  this  case,  relied  much  on 
"  the  words  at  the  end  of  the  power, 
"  '  or  proportionably  for  any  part 
."  *  thereof':"  for  those  words  shewed 


"  that  it  was  the  intention  of  tbe  par- 
"  ties,  that  the  quantum  of  the  rent, 
"  and  not  any  particular  part  of  the 
"  premises  included  in  the  settlement. 
"  was  to  guide  the  person  in  the  e*c- 
"  cution  of  the  power," 
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las  agent,  by  his  lordship's  authority,  let  the  new  allotted 
lands,  by  agreement  in  writing,  to  three  persons,  Palmer, 
Jiramley,  and  Jelley,  at  the  value  set  upon  them  by  the  com- 
ftiissioners  under  the  act  of  parliament,  to  occupy  till  the 
10th  of  March,  1776.  On  the  17th  of  August,  1775,  Eiri 
Washington,  by  indenture,  reciting  the  power,  demised  to 
the  defendant  Edit  ha  Maria  Funucan,  for  99  years,  from 
Lady-day  then  last  past,  if  she  should  so  long  live,  at  the 
yearly  rent  of  £134  (which  was  recited  to  be  more  than  was 
paid  for  the  demised  premises  at  the  time  of  the  settlement,) 
all  tlie  manors  and  fishery,  with  the  rights,  fa.  and  the  mes- 
suage, lands,  %c.  in  Sutton  St.  Anne's,  then  in  the  occu- 
pation of  Palmer,  Bram/ey,  and  Jelley,  as  under-tenants  of 
the  said  Editha,  or  in  whose  possession  soever  the  same  then 
were,  or  had  been.  The  defendant  covenanted  to  pay  half 
the  land-tax,  (amounting  to  about  £7  10s.)  and  the  Earl  co- 
venanted, for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  to  free  the  defendant  from  tithes,  and  from  levies 
and  jjayments  for  the  church.  The  rights  to  shoot  and  fish 
were  reserved  to  the  lessor  and  those  in  remainder.  By  the 
enclosure  act,  the  lauds  were  discharged  from  tithes,  and  an 
allotment  in  li#u  thereof  made  to  the  rector.  The  manors, 
or  manerial  rights,  had  never  been  let  before.  The  fishery 
had  been  let  before,  but  was  not  at  the  time  of  the  settlement. 
Since  that  time,  it  had  been  again  let  at  15s.  The  £134 
payable  by  the  defendant  was  about  £SO  more  than  the  de- 
mised premises  had  ever  produced  before.  That  part  not 
comprehended  in  the  agreement  above-mentioned  with  Pal- 
mer, Bramley,  and  Jelley,  was,  at  the  time  of  the  lease,  in 
the  occupation  of  tenants  at  will.  At  the  time  of  making  the 
lease,  the  Earl  directed  the  occupiers  to  pay  their  rent  to  the 
defendant,  and  they  accordingly  did  pay  her  all  the  rent  which 
accrued  afterwards. 

After  die  death  of  Earl  Washington,  an  ejectment  was 
brought  against  Mrs.  Funucan,  to  recover  the  demised  pre- 
mises, and  a  verdict  found  for  the  plaintiff.  But  a  new  trial 
having  been  granted,  the  cause  came  on,  before  Eyre, 
Baron,  at  the  last  Lent  assizes  for  the  county  of  Nottingham, 
who  left  it  to  the  jury,  whether  the  attornment  of  the  occu- 
piers to  the  defendant,  in  consequence  of  the  directions  given 
them  at  the  time  of  making  the  indenture,  did  not  amount  to- 
ft surrender  by  them,  and  whether  they  were  not  to  be  con- 
sidered as  having  become,  thereby,  parties  to  the  lease,  and 
as  having  put  the  defendant  in  possession ;  and  the  jury 
were  of  opinion  with  the  defendant,  and  found  a  general  ver- 
dict for  her. 

In  Easter  Term,  20  Geo.  3.  a  rule  for  a  new  trial  was 
again  granted,  and,  in  that  term,  the  case  was  argued,  by 

several 
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1781.      several  counsel  of  a  side.    It  was  then  insisted,  that  some  of 

c— — «*      the  premises  for  which  the  action  was  brought  were  situated 
Goodtitle  in  the  parish  of  Sutton  St.  MichaePu,  and  this  appearing  to 

against  be  the  case,  the  plaintiff  had  judgment  as  to  thein,  the  title 
Funl'Can.  of  the  defendant  only  extending  to  Sutton  St.  June's.  But 
as  to  the  rest,  the  court  directed  that  the  case  should  stand 
over,  to  be  argued  -again,  by  one  counsel  of  a  side,  and  that 
affidavits  should  be  produced,  to  clear  up  some  facts,  not  fully 
stated  jm  the  judge's  report. 

In  last  Michaelmas  Term,  on  Friday,  the  17th  of  Novem- 
ber, Hill,  Serjeant,  argued  for  the  plaintiff,  and  the  Attorney' 
General,  for  the  defendant. 

For  the  plaintiff,  three  points  were  made.  I.  That  the 
lease  to  Mrs.  Funucan  was  a  lease  in  reversion,  and,  there- 
fore, contrary  to  die  power,  and  void.  2.  That  the  manors 
and  fishery  were  not  deiniseable  under  the  power.  S.  That 
the  covenants  in  the  lease  were  not  so  beneficial  to  the  remain- 
der-man, as  those  in  the  ancient  leases. — 1.  It  was  contended, 
that  Earl  Washington,  at  the  time  of  the  demise  to  the  de- 
fendant, could  not  grant  an  immediate  lease  in  possession, 
because  part  of  the  premises  were  then  let,  under  an  express 
agreement,  for  a  term,  of  which  several  months  were  still  to 
run,  and  though  the  rest  was  stated  to  have  been  in  the  hands 
of  tenants  at  will,  yet,  as  the  law  now  stands,  they  must  be 
considered  as  tenants  from  year  to  year,  and  entitled  to  six 
months  notice.  Lord  Ferrers  could  not  have  brought  an 
ejectment  against  any  of  them,  at  the  time  of  the  demise,  and 
therefore  had  no  immediate  |K>ssessory  right ;  such  right,  and 
the  right  to  recover  in  ejectment,  being  convertible*  The 
clause  in  powers,  confining  tenants  for  life  to  grant  leases 
only  in  possession  and  not  in  reversion,  was  borrowed  from 
the  statutes  relative  to  ecclesiastical  leases.  In  Hunt  v. 
Singleton  (a),  a  lease  for  forty  years,  by  the  Dean,  aad 
Chapter  of  St.  Poute,  of  a  house  in  London,  though  made 
to  commence  immediate/'/,  was  held  to  be  void,  under  14  EL 
e.  1 1.  §  iy.  because,  at  the  time  of  making  it,  the  house  was 
'  already  in  lease,  to  a  stranger,  for  10  years,  the  words  of  die 
statute  being  "  that  no  lease  shall  be  permitted  to  be  made, 
by  force  of  this  act,  in  reversion"  S)C.  the  authority  of  that 
case,  though  questioned  in  1  Mod.  'i05.  on  another  point,  is 

[  568  ]  allowed  in  10  Co.  5<J.  a.  and  confirmed  by  the  Dean  and 
Chapter  of  Westminsters  Case,  in  Carter  (b).  In  like  man- 
ner, in  a  case  upon  a  power,  viz.  Tlie  Duke  of  Buckingham 
v.  Lord  Antrim  (c),  the  words  of  the  power  being,  "  to 
make  leases  for  21  years  in  possession,"  leases,  though  made 
to  comineuce  in  prascnti,  yet,  being  of  lauds  then  under 

lease, 

(«)  €.  B.  E.  39  EL  Cro.  EL  564.  (c)   In  Cane.  II.  14  $  15  Car.  •. 

(h)  C.  /}.  M.  16*  Car.  2.  Carter  &       1  Sid.  101.  i  Godb.  32/. 
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lease,  were  held  to  be  void,  by  the  Lord  Chancellor,  assisted 

Sr  die  Chief  Justice  of  the  Commqn  Pleas,  and  the  Chief 
arm.    ft  makes  no  difference,  as  to  this  question,  that  the 
subsisting  leases  were  not  by  deed,  since  a  parole  lease  for 
three  years,  or  less,  is  equally  effectual  with  a  lease  by  in- 
denture ;  and  the  court  cannot  draw  the  line,  and  say,  that  a 
lease  granted  under  a  power,  like  the  present,  shall  be  good, 
although  there  is  a  subsisting  term  for  seven  months,  at  the 
time  of  granting,  but  shall  be  void,  if  there  is  a  subsisting 
term  for  seven  years.    The  legislature  only,  or  the  parties, 
caii  draw  such  a  line.    In  the  Dean  and  Chapter  of  West- 
minsters  case,  it  is  the  doctrine  of  Sir  Orlando  Bridgmany 
the  father  of  conveyancers,  and  who,  probably,  invented  these 
very  powers,  that  "  all  leases,  where  there  is  a  particular 
41  estate  out,  are  leases  in  reversion  (b)."    The  interposition 
of  the  legislature,  in  4  Geo.  2.  c.  28.  §  6.  to  enable  landlords 
to  renew  leases,  for  lives,  on  the  surrender  of  the  former 
leases,  although  the  under  tenants  should  not  likewise  sur- 
render, corroborates  this  doctrine. — 2.  With  regard  to  the 
manors  and  fishery,  the  power  cannot  be  extended  to  them ; 
die  manors  had  never  been  let ;  the  fishery  was  not,  at  the 
time  of  the  settlement;  and  the  power  requires  the  rent  then 
paid,  or  mores  to  be  reserved.     Things,  for  which  no  rent 
was  then  paid,  could  not  be  meant  to  be  comprehended.  This 
will  avoid  the  whole  lease :  for  one  eutire  rent  is  reserved, 
and  it  cannot  be  apportioned.    Thus,  in  Mountjotfs  casefcj, 
there  being  a  settlement,   under  an  act  of  parliament,  by 
which  it  was  declared;  that  the  tenants  for  life  should  not 
alien,  bargain,  give  or  sell,  any  of  the  said  castles,  manors, 
Src.  nor  any  part  thereof,  but  only  for,  Sfc.  "  yielding  the  true 
"  and  ancient  rent  of  die  said  lands  and  tenements,  so  by 
"  them  letten  as  aforesaid,  fyc"  and  the  moiety  of  a  manor 
comprised,  with  other  things,  in  the  settlement,  having  been 
demised  at  an  entire  rent,  and  a  special  verdict  having  found 
that  the  manerial  rights  had  never  before  been  demised,  the       [  569  ] 
court  determined,  that  the  lease  was  totally  void,  holding  that 
toothing  could  be  demised  under  the  restraining  clause  in  the 
act,  unless  what  had  been  let,  and  had  yielded  rent,  before ; 
and  though  some  part  of  what  was  then  demised  had  been  let 
before,  yet.  the  rent  could  not  be  severed  and  apportioned. 
To  the  same  effect  are  the  cases  of  Tristram  v.  Lady  Bait" 
inglass(d)}  rod  Bagot  v.  Ought  on  (e).     in  that  last  case 

there 


(b)  Carter  14. 

(c)  M.  26  St  27  El  Moore  197. 
*.  C  5  Co.  3. 

(d)  C.  B.  U.  19  «$•  20  Car.  2. 


Faugh.  28.  S.  C.  Sir  Th.  Jones,  27. 

(t)  B.  R.  M.  12  Geo.  i.    Forte 
382.  8  Mod.  249. 
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there  was  a  certificate  of  the  Judges  of  the  King's  Bench,  to 
whom  it  had  been  referred  by  the  Chancellor,  ai  appear*  by 
the  Register's  books ;  but  the  certificate  has  been  lost,  and  no 
decree  can  be  found,  although  it  is  said,  in  8  Mod.  (t)  that 
there  was  one,  and  that  it  was  affirmed,  on  an  appeal  to  the 
House  of  Lords  [1].  There  is  another  case  of  the  same  name, 
and  between  the  same  parties,  in  1  P.  Will,  (g),  but  it  is 
upon  another  point.-— 3.  In  the  former  leases,  the  tenants  co- 
venanted to  pay  all  duties  and  taxes  except  the  land-tax ; 
church  dues,  particularly,  are,  by  law,  chaigeable  on  the  oc- 
cupier; but,  by  the  present  lease,  the  landlord  covenanted 
to  free  die  defendant  from  tithes,  and  all  levies  and  payments 
to  the  church ;  these  new  covenants,  therefore,  are  less  bene- 
ficial to  the  remainder-man — (The  only  proof  given,  that  the 
covenants  in  the  former  leases  were  as  just  stated,  was  an  affi- 
davit of  a  former  tenant,  which  was  now  put  in,  and  read) — 
If  the  rent  and  covenants,  reserved  and  made,  in  favour  of 
the  reversion,  are  not  as  beneficial  as  the  power  requires, 
that  will  be  sufficient  to  vacate  the  lease :  Orby  v.  Mon- 
son(e),  Lord  Cardigan  v.  Montague,  cited  in  Atkins  v. 
Horde  (f). 

The  Mtorney-General,  on  die  other  side,  argued, — 1.  Tlat 
the  power  being  recited  in  the  lease,  it  was  manifesdj  the 
intention  of  Earl  Washington  to  comply  with  the  terms  of  it, 
and,  with  regard  to  die  supposed  subsisting  leases,  it  had 
been  very  reasonably  argued  at  the  trial,  that  the  agreement 
for  the  new  lands  was  not  so  properly  a  lease,  as  a  licence  to 
take  the  crop,  and  produce,  till  the  time  when  it  was  thoqgM 
the  inclosure  would  be  compleated ;  and  it  was  left  to  the  jury, 
and  they  found,  that  the  defendant  was  in  possession  of  au  the 
premises,  at  die  time  of  granting  die  lease.  But,  it  is  impos- 
sible the  construction  of  die  power  contended  for  on  the  otbs 
side  can  prevail,  for,  if  it  should,  no  lease  under  such  a  power 
could  ever  stand,  unless  every  tenant  under  an  agreement  for 
a  year,  or  at  will,  should  come  in,  and  make  a  formal  sur- 
render, and  remove  entirely,  with  all  his  effects,  from  the  pos- 
session. The  cases  cited  went  upon  subsisting  leases  under 
seal.  The  words  of  this  power  are,  "  not  by  way  of  rever- 
"  sion,  or  future  interest;  this  was  not  a  future  interest;  it 
commenced  immediately,  and  the  immediate  attornment  of 
die  then  tenants,  was  the  same  thing,  in  substance,  as  if  die 
defendant  had  granted  them  new  leases. — £,  The  qualifica- 
tion in  the  power,  with  regard  to  the  reservation  of  the  rent 

then 


(f)  381. 

[1]  Hill,  Serjeant,  said,  it  is  very 
common  for  certificates  to  be  lost,  be- 
cause the  parties  save  a  small  fee  by 
not  filing  them. 


(g)  348. 

(e)  In  Cane.  1705,  1706,  2  Van. 
531.542. 

(f)  B.  R.  H.  30  Gw.2.  1  Svr. 
60,  122. 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  HI. 

then  paid,  can  only  apply  to  such  parts  of  the  subject  of  the 
power  as  were  then  let,  but  the  power  itself  expressly  extends 
to  the  manors  and  fishery,  and  it  must  have  been  known,  at 
the  time  of  the  settlement,  that  neither  the  manors  nor  fishery 
were  at  that  time  let,  and  that  the  manors  never  had  been. 
Where  a  general  authority  is  given,  by  a  power,  to  let  manors, 
lands,  fyc.  and,  afterwards,  there  is  a  qualification,  as  in  the 
present  case,  that  the  usual  rent,  or  the  rent  for  which  the 
lands  are  then  let,  shall  be  reserved,  such  affirmative  qualifi- 
cation shall  not  restrain  the  generality  of  die  power,  but  shall 
only  apply  to  that  part  which  had  been  formerly  demised.  In 
CumberfortTs  case  fa  J,  the  power  was,  to  grant  leases  of  the 
premises,  or  any  part  thereof,  for,  <rc.  "  so  that  such  rent  or 
more,  be  reserved  upon  each  lease,  at  was  reserved  or  paid 
for  the  same,  (pur  ceo,)  within  two  years  then  next  before ;" 
part  of  the  land  had  not  been  let  within  the  two  years  before, 
but  it  was  held,  that  such  part  might  be  let,  reserving  what 
rent  the  lessor  pleased ;  "  for,  (says  the  report,)  it  appears  by 
the  generality  of  the  words,  that  he  has  power  to  lease  all  the 
lands,  and  this  does  not  resemble  leases  made  by  force  of  the 
statutes  of  32  Hen.  8.  or  13  Eliz.  for,  in  those  statutes,  the 
intent  is  apparent  that  no  land  should  be  leased  except  what 
had  been  let  before  [f  £]."  The  same  rule  is  adopted,  and 
confirmed  in  the  case  of  Walker  v.  Wakeman  (6),  reported  by 

Fenttis 
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fa)  T.  10  Car.  1. 2  Roll.  Abr.  262. 
pi  15. 


(b)  B.R.H.  27  $  28  Car.  2. 


[f  2]  In  Pomery  v.  Partington,  3  T. 
R.  675,  Lord  Kenyan  is  represented  to 
have  said,  that  the  counsel,  in  stating 
CumberforcTs  case  in  this  argument, 
omitted  the  most  important  words, 
namely,  that  the  intention  of  the  par- 
ties was  to  {govern.  It  seems,  however, 
on  comparing  this  quotation  with  the 
teat  in  Rolle,  that  it  is  an  accurate 
and  literal  translation  of  the  whole  of 
the  passage  on  this  subject.  In  that 
case  the  law  of  Cumberford's  case  ap- 
pears to  have  been  directly  over-ruled ; 
and  the  whole  of  the  doctrine  of  Lord 
Mansfield  in  the  principal  case,  with 
respect  to  the  intent  of  the  parties,  (as 
collected  from  the  nature  of  the  pro- 


perty, as  well  as  from  the  expressions 
of  the  power)  is  referred  to  with  equal 
approbation.  In  Doe  v.  Calvert, 
however,  {infra,  cit.)  considerable 
slight  is  cast  upon  the  authority  of 
Pomery  v.  Partington  by  Lawrence,  J. 
who  was  counsel  in  it.  But  the  deci- 
sion there,  however  at  variance  with 
CumberfortF*  case,  is  perfectly  con- 
sistent with  the  principal  case  ;  which 
may  stand  on  the  express  particular 
words,  "  manor  and  fishery,"  inserted 
in  the  power,  in  contradistinction  to 
general  words,  which  would  only 
comprehend,  but  do  not  necessarily 
point  at  the  matter  in  question. 
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Fentris(c)  and  Levinz(d),  and  is  cited  as  clear  law,  on  tin 
authority  of  those  cases,  by  Lord  Holt,  in  the  case  of  *fl7w- 
Goodtitlb  ter  v.  Loveday  (e>     In  the  case  of  Lord  Mountjoy,  which 
against       has  been  cited  from  Moore,  and  is  also  reported  by  Lord 
Coke,  there  was  no  general  authority  first  given,  and,  in 
Tristram  v.  Lady  Baltinglass,  in  Vaughan,  the  power  of  let- 
ting is  expressly  confined  "  to  such  of  the  premises  as  at  any 
time  theretofore  had  been  usually  letten  or  demised  (/)." 
That  case  was  decided  a  very  few  years  previous  to  that  of 
Walker  v.  Wakeman,  and,  if  it  had  established  any  thing  like 
the  doctrine  contended  for  on  the  other  side,  would,  most  tin* 
doubtedly,  have  been  cited  on  that  occasion.    With  regard  to 
the  case  in  Fortescue,  it  never  went  farther  than  a  reference 
to  a  court  of  law ;  but,  according  to  Fortescue*  account  of 
it,  the  authority  of  Cumberford9*  case,    and  of  Walker*. 
Wakeman,  was  not  denied,  but  the  Judges  distinguished  it 
from  them,  and  thought  it  resembled  the  case  in  Vaughan. 
But,  it  is  objected,  that  as  the  rent  is  entire,  and  cannot  be 
apportioned,  it  is  not  clear  that  the  ancient  rent  is  reserved 
for  that  part  of  the  premises  which  had  been  formerly  let  In 
answer  to  this,  it  is  sufficient  to  observe,  that  the  advance  on 
the  whole  is  £30,  and  that  the  fishery  is  only  worth  15s.  per 
annum,  and  the  manor  does  not  appear  to  be  of  any  pecuniary 
value. — 3*  As  to  the  third  point,  the  power  contains  nothing 
about  usual  covenants.     But,  besides,  it  will  be  found  that 
the  alteration  in  the  covenants  is  beneficial  to  the  remainder- 
man.   The  church-dues  cannot  be  equal  to  half  the  land-tix, 
which  the  tenant  is  now  to  pay.    If  they  were,  proof  of  their 
amount  would  no  doubt  have  been  given  at  the  trial.    As  to 
tithes,  none  are  payable ;  and,  at  all  events,  surely  the  addi- 
tional £30  is  much  more  than  equivalent  to  the  new  burthen* 
supposed  to  be  imposed  on  the  remainder-man.     But,  suppose 
the  covenant  to  pay  the  church-dues,  and  tithes,  not  counter- 
balanced by  die  new  stipulations  in  favour  of  the  landlord,  Mo* 
covenant  will  not  bind  those  iu  remainder.    It  is  a  covenant  by 
Earl  Washington,  for  himself,  his  heirs,  executors,  admini- 
strators, and  assigns. 

Hill,  Serjeant,  in  reply,  insisted,  that  no  satisfactory 
answer  had  been  given  on  ihejirst  point,  a  parole  lease  being 
equally  a  particular  estate  with  one  under  seal.  As  to  the 
second,  he  admitted  that  there  are  contradictory  authorities, 
but  observed,  that  the  last,  in  point  of  time,  (viz.  the  case  m 
Fortescue,)  was  in  his  favour ;  and  it  was  only  an  over  scru- 
pulous delicacy  that  induced  the  Judges,  in  that  case,  not 
expressly  to  deny  the  law  of  Walker  v.  Wakeman.     On  the 

third 


(c)  1  Vent.  294. 

(d)  Si  Lev.  150. 

(e)  B.  R.  M.  9  Witt.  3.  12  Mod. 


147.  151.  S.C.  Carrt.427. 
if  J  V«Hh*  29. 
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third  pointy  he  said,  he  thought  the  remainder-man,  or  the 
heir,  or  executor,  of  die  lessor,  might  be  sued  on  the  cove- 
nant for  tithes  and  church  payments,  at  the  option  of  the 
lessee;  but,  Duller,  Justice,  said,  he  thought  otherwise; 
that  the  lessee  had  all  she  had  bargained  for,  by  her  remedy 
against  the  representatives  of  the  lessor,  and  had  agreed,  by 
the  terms  of  the  covenant,  that  it  should  not  run  with  the 
land.  Ash  hurst,  Justice,  seemed  to  doubt,  as  to  this,  and 
mentioned  the  case  of  Sir  John  Astley*  leases,  where  the 
court  had  decided  that  the  remainder-man  should  have  the  be* 
nefit  of  covenants  for  rent,  though,  by  the  words,  the  lessee 
covenanted  only  with  die  lessor,  his  heirs  and  assigns. 

The  court  took  time  to  consider,  Lord  Mansfield  say- 
ing that  he  was  not  prepared  to  give  his  opinion,  having  lost 
his  papers,  and  the  notes  he  had  taken  on  the  former  argu- 
ment p]. 

This  day,  his  Lordship,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  to  the  following  effect : 

Lord  Mansfield, — There  are  three  objections  made  to 
the  validity  of  this  lease.  1 .  That  it  was  a  lease  in  reversion  : 
2.  That  the  manors  and  fishery  are  not  within  the  power,  be- 
cause they  paid  no  rent  at  the  time  of  the  settlement :  3.  That 
the  covenants  are  not  so  beneficial  to  the  landlord  as  those  in 
the  ancient  leases. —  I .  On  the  first  head,  it  was  contended,  as 
to  the  old  enclosed  lands,  that  there  is  no  such  thing  now  as  a 
tenant  at  will ;  that  Earl  Ferrer*  could  not  have  brought  an 
ejectment  for  those  lands,  without  giving  six  months  notice; 
and  that  whoever  cannot  maintain  an  action  of  ejectment,  is 
not  in  possession;  and,  as  to  the  new  allotted  lands,  that  there 
were  several  months  of  the  term  under  the  agreement  still  to 
run.  But  three  answers  were  given  to  this  objection,  every 
one  of  which,  if  valid,  is  decisive.  The  Jirst  is,  that  the  te- 
nants agreed  to  this  lease,  and  surrendered  their  possession, 
before  the  execution  of  it,  in  order  to  make  it  valid.  This 
was  expressly  left,  by  Mr.  Baron  Eyre,  to  the  jury,  who 
found,  that  the  defendant  was  in  possession  at  the  time  of  the 
execution.  The  second  answer  is,  that,  if  the  jury  had  not 
found  die  defendant  to  have  been  in  possession,  still  this 
would  be  good  as  a  concurrent  lease  [f  3].    For  this  Read  v. 

Nafh 

£l  ]  Probably  when  his  house  was  burnt  by  the  rioters. 
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[f  3]  Ace.  per  Curiam.  Roe  v.  Pri- 
dcaux,  10  East.  1 85.  Otherwise,  ifit  were 
a  freehold  lease  (under  such  a  power) 
which    cannot  take  effect  in  futuro.    lease 

.    M3 


In  which  case  it  was  hold,  that  under 
a  power  authorising  leases,  either  for 
twenty-one  years,  or  for  three  lives,  a 


for    ninety-nine  years,     deter- 
minable 
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Nash  (a)  was  cited  [£],  where,  under  a  proviso  to  grant  leaaas 
only  for  2 1  years,  a  lease  had  been  granted  in  4  Ph.  $  Mar. 

Goodtttle   *nr  21  years>  mm*  afterwards,  18  E/w.  a  year  before  the  ei- 
against       pintion  of  that  lease,  another  was  granted,  of  the  sane  pre* 

Fukucan.  miaes,  for  21  years,  to  begiunrestnf/y,  and  it  was  held,  that 
the  second  lease  was  good.  Tne  reason  given  is  a  strong  one, 
viz.  that  the  inheritance  was  not  charged,  in  the  whole,  with 
more  than  21  years  (A).  No  authority  was  cited  against  this 
case,  nor  any  answer  given  to  the  reasoning  in  it.  The  words 
of  13  Elix.  c.  10.  as  strongly  require  ecclesiastical  leases  to  he 
in  possession,  and  not  in  reversion,  as  those  in  this,  or  any  of 
the  common  power*  to  tenants  for  life;  yet,  m  the  case  of 
Fox  v.  Collyer  (c),  all  the  Judges  held,  that  an  immediate 
Jease  for  21  years,  of  premises  on  which  there  was  a  subsist- 
ing lease  for  four  years,  was  good.  The  18  of  Eliz.  c.  11, 
restrained  the  right  to  make  such  concurrent  leases,  to  cases 
where  the  old  lease  had  not  more  than  three  years  to  run.  The 
third  answer  is,  that,  in  respect  of  the  power,  all  the  subsist* 
ing  leases  were  leases  at  will  [1] ;  there  was  no  outatandiag 
v  lease,  as  against  the  remainder-man ;  he  would  not  have  been 
bound  to  give  the  tenants  notice  to  quit,  but  might  have  en- 
tered upon  them  immediately ;  for,  except  in  the  case  of 
leases  under  the  power,  (and  there  were  not,  in  o&any  respects, 
according  to  it,)  the  possession  would  devolve  upon  him,  the 
instant  of  the  death  of  die  tenant  for  life.  Therefore,  we  are 
all  of  opinion  against  the  first  objection.    2.  As  to  the  second 

point; 


(a)  B.  R.  T.  31  El.  1  Leon.  147. 

[52]  Probably  on  the  first  argument, 
which  I  did  not  hear. 

(*)  1  Leon.  148. 

(c)  Cam.  Scacc.  T.  25  El.  1  Anders. 
65.    The  reporter  says,  "  it  had  long 


"  depended  in  judgment"  and  the  lease 
must  have  been  granted  some  time 
between  13  and  IS  El. 

[1]  This,  too,  must  have  been  men- 
tioned on  the  first  argument. 


minable  upon  three  lives,  was  wholly 
void.  There  is  also  much  learning 
collected  in  the  arguments  on  the  sub- 
ject of  concurrent  leases ;  though  on 
that  point  the  court  gave  no  decision, 
the  other  objection  being  sufficient. 
In  Doe  v.  Calvert,  2  East.  376.  the 
doctrine  of  Lord  Mansfield,  that  a  lease 
to  commence  in  prasenti,  granted  dur- 
ing the  subsistence  of  a  former,  is  good 
(under  a  power  to  grant  leases  in  pos- 
session) as  a  concurrent  lease,  was  con- 
firmed by  the  opinion  of  the  court. 
The  principal  decision  there  being, 


that  a  lease,  executed  on  the  29th  of 
Marth,  habendum  from  the  13th  of 
February  preceding  as  to  the  arable 
land,  and  from  the  5th  of  April  ntit 
as  to  the  pasture,  was  void  under  a 
power  to  lease  in  possession ;  although 
the  several  periods  of  entering  upon 
the  land  were  according  to  the  custom 
of  the  country,  and  the  lessee  was  in 
possession  as  tenant  from  year  to  year 
under  such  a  holding,  and  had  been  so 
under  the  testatrix  who  created  tbt 
powef. 
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point ;  powers  are  now  a  common  modification  of  property  in 
land,  and,  as  such,  are  to  be  carried  into  effect  according  to 
the  intention  of  those  who  create  them.  There  is  no  ground 
or  reason  of  equity  or  policy,  between  the  tenant  for  life,  and 
the  remainder-man,  for  leaning  on  either  side. .  It  is  apparent, 
from  the  statutes  of  3<2  Hen.  8.  c.  28.  and  IS  E/iz.  c.  10.  that 
the  legislature  meant  to  confine  the  authority  to  let,  to  lands 
which  had  been  formerly  letten,  and  were  capable  of  pro- 
ducing profit.  Tnis  is  the  true  construction,  if  not  from  ex- 
press words  used,  yet  by  necessary  implication.  In  the  case 
of  Bagqt  v.  Ougkton,  which  has  been  much  relied  on,  the  na- 
ture of  the  thing  shewed  that  the  power  could  not  be  meant  to 
extend  to  letting  the  ancient  manor-house  at  all ;  much  less  to 
letting  it  without  reserving  any  rent.  In  a  family  settlement  of 
an  estate,  consisting  of  some  ground  always  occupied  toge- 
ther with  the  seat,  add  of  lands  let  to  tenants  upon  rents  re- 
served, the  qualification  annexed  to  the  power  of  leasing,  that 
the  ancient  rent  must  be  reserved,  manifestly  excludes  the 
mansion-bouse,  and  lands  about  it,  never  let.  No  man  could 
inteud  to  authorise  a  tenant  for  life  to  deprive  the  representa- 
tive of  the  family  of  the  use  of  the  mansion-house.  The 
words,  in  such  a  case,  shew,  that  the  power  is  meant  to  ex- 
tend only  to  what  has  been  usually  let.  By  that  means  the 
heir  enjoys  all  the  premises  in  the  settlement,  just  as  they  were 
held  and  enjoyed  by  his  ancestor,  the  tenant  for  life :  he  has 
die  occupation  of  what  was  always  occupied,  and  the  rent  of 
what  was  always  let.  We  all,  therefore,  agreei  as  to  the  rec- 
titude of  the  decision  in  Bagot  v.  Owhton.  The  nature  of 
the  thing  spoke  the  intent,  as  forcibly  as  the  most  direct 
words  could  have  done.  It  was  demonstration.  But  where 
no  intent  appears,  where  nothing  arises  from  the  nature  of 
the  thing,  the  rule  laid  down  by  Lord  Holt,  in  the  case  of 
Winter  v.  Loveday,  as  reported  in  Carthew,  applies,  vix. 
"  that  where  a  qualification  is  annexed  to  a  power  of  leasing, 
which,  if  observed,  goes  in  destruction  of  the  power,  the 
law  will  dispense  with  such  qualification  (a)."  So,  in  Cum- 
berfor&t  case,  the  reasoning  was,  that,  the  power  being  to 
let  a//,  it  would  go  in  destruction  of  the  power  to  restrain  the 
tenant  for  life  from  letting  part  because  it  had  not  been  let 
before ;  and  it  was  there  observed,  that  the  case  did  not  re- 
semble leases  under  32  Hen.  8.  and  IS  Etiz.  Walker  v. 
Wakeman,  is  another  case  equally  strong.  Thus  stand  the 
authorities.    Now,  to  apply  them  to  the  present  case.    The 

power 

fa)  Carth.  420. 
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1781.      E?wer  **  exPress[F  4]  to  demise  the  manors  and 'fisheries. 

i^^^J      They  are  particularly  mentioned  in  the  settlement  [<t^l  and 
Goodtitle  ^e  P°wer  8oes  to  &e  whole.    They  pay,  under  this  lease,  as 

against       great  a  yearly  rent,  as  at  the  time  of  die  settlement,  for  they 

Fuw  uc ah.    P^d  nothing  then.    The  words,  therefore,  are  complied  with, 

and  this  objection  could  only  stand  upon  intent.    But  we 

think  no  such  intent  appears.     The  manors  are  nominal, — of 

no  value,— no  object  of  yearly  income.    The  fishery  only 

[  575  ]  worth  15$.  a  year.  They  are  convenient  to  the  lessee,  living 
on  the  land,  and  of  no  use  to  the  remainder-man.  The  right 
of  shooting  and  fishing  is  reserved  to  him.  For  my  own  part, 
I  think  the  intent  was,  to  give  leave  to  demise  all,  reserving  as 
much  rent,  in  the  whole,  as  had  been  paid  before ;  and,  in 
feet,  «£S0  more  has  been  reserved.  3.  The  third  objection, 
as  to  the  covenants,  was  not  much  relied  on,  and  does  not 
require  much  consideration.  The  power  makes  no  mention 
of  covenants.  The  ground,  therefore,  must  be,  that  the  pre* 
sent  covenants  are  a  fraud  on  the.  power,  by  lessening  the 
value  of  the  reservation,  but,  on  considering  them  fully,  it 
appears,  that  what  is  thrown  on  the  landlord  is  compensated 
by  what  is  paid  by  the  tenant.  She  is  to  pay  half  the  land-tax. 
As  to  the  church-dues,  the  covenant  seems  to  be  collateral, 
and  not  to  go  with  the  land,  nor  to  bbd  the  remainder-mpn  $ 
resembling  a  covenant  for  quiet  enjoyment  But,  if  it  did  go* 
with  the  land,  there  is  no  pretence  of  fraud  on  the  power. 
The  ,£30  is  bon&fide  reserved  as  an  encreased  rent  What » 
stipulated  with  regard  to  tithes  is  of  no  conseauence,  since 
none -are  payable.  Upon  the  whole,  we  are  all  of  opinion, 
that  there  is  no  ground  for  a  new  trial. 

The  rale  discharged, 

[<&]  That  was  undoubtedly  the    words  of  the  settlement,  preceding  tht 
case,  though,  to  avoid  prolixity,  I  did    power, 
not,  in  stating  the  case,  set  forth  the 


[p  4]  Smb.  that  this  is  a  better    Begot  v.  Oughton,  see  Docr.Cakai, 
ground  than  the  intent  argued  upon    supra,  cit. 
before  as  distinguishing  this  case  from 
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Bernardi  against  Motteux.  Saturday, 

°  27ih  Jan. 

INSURANCE  of  freight  and  goods,  upon  the  ship  the  o»  an  action  on 
■*■  Jane,  (or  Joanna),  at  and  from  Venice  to  London,  "  war-  a  PoIicy  of  in-_ 
u  ranted  neutral  ship  and  neutral  property"    The  cause  was  d^nrionby*" 
tried  before  Lord  Mansfield,  at  Guildhall,  at  the  Sittings  f<^i*Dl5°Hrt<£t 
after  last  Trinity  Term,  when  a  verdict  was  found  for  the  lancivavltlri- 
plaintiff,  subject  to  the  opinion  of  the  court,  on  a  case,  which  <*«"*  th»l  th« 
rtafeda,  follows:  *  .  '  &KL. 

That  the  defendant  underwrote  the  policy;  that  the  ship  *pp«r  that  the 
was  taken  by  a  French  frigate,  called  La  Magicienne,  as  she  ^e™t£i 
was  sailing  from  Venice  on  her  voyage  to  London ;  that  the  ground  IF  1} 
plaintiff  offered  to  give  evidence,  on  the  trial,  that  the  pro- 
perty of  the  ship  and  the  property  of  the  cargo  were  neutral, 
and  that  the  papers  belonging  to  the  ship  fell  overboard  by  ac-  * 
cident,  after  she  was  brought  to,  by  the  jFWticA  frigate ;  but 
the  defendant  objected  to  such  evidence  being  received,  and 
produced,  as  the  ground  of  his  objection,  the  sentence  of  the 
condemnation  of  the  ship  in  the  French  Admiralty  Court, 
which  was  read,  and  is  as  follows : 
"  Alm£ria.     ?  Louis  Jean  Marie  De  Bourbon,  Duke 
**  The- Joanna.  J  De  Penthievre,  Admiral  of  France*— 

*  Seen  by  us,-  The  Proces  Verbal  made  on  board  the  snow 

"  Joanna,  taken  by  the  king's  frigate  La  Magicienne,  com-      £  576  ] 
"  manded  by  Mr.  De  Boades,  dated  the  2d  of  December  last 
'<  Signed,  Saint  Owey  steward,  Bouret,  Dominico  Zane.-— 

*  Seen  by  the  captain  commander.    Signed  Boades: — Pur- 
"  porting,  that,  die  said  2d  of  December  last,  at  five  o'clock 

ain 


[f  Y\  See  Baring  v.  Clagett,  3B.3p  P.  conclusive  evidence  against  a  warranty 
f  01,  where  the  adjudication  was  sim-  of  neutrality.  See  the  judgment  given 
ply,  that  the  ship  had  been  duly  and  by  Lord  AlvanUy,  in  which  the  princi- 
justly  captured  ;  and  a  principal  pies  and  authorities  are  fully  detailed, 
ground  stated  for  it,  that  the  papers  See  also  the  great  case  of  Lothian  v. 
had  been  thrown  into  the  sea;  yet,  Henderson,  3  B.  4*  F.  499, in  the  house 
from  other  parts  of  the  sentence,  and  of  lords ;  where  all  the  judges  concur- 
chiefly  from  the  title,"  Condemnation  of  red  in  holding  that  a  foreign  sentence 
M  the  English  ship  M.V."  it  was  collect-  adjudging  a  ship,  for  whatever  cause, 
ed  that  the  ground  of  the  adjudication  to  be  enemies  property,  was  conclu- 
was,  the  ship  being  enemy's  property,  sive  against  its  neutrality :  and  this 
and  not  the  infringement  of  some  po-  case  was  referred  to  as  a  leading  au- 
sitive  regulations  of  the  foreign  coun-  thority. 
try,  and  the  court  hel4  such  sentence 
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"  in  the  evening,  bis  said  majesty's  frigate  La  Magiciane, 
"  commanded  by  the  said  captain  De  Boades,  being  ten 
"  leagues  east  of  Cap  des  Moulins,  having  discovered  a  snow 
"  steering  south  south-west,  the  wind  south-west,  and  hiving 
"  come  up  with  her,  and  stopt  her,  under  Venetian  colourt, 
11  after  an  hour's  chace,  the  said  Mr.  De  Boades  ordered  the 
"  captain  to  bring  on  board  his  muster-roll,  passport,  and 
"  bills  of  loading ;  with  which  order  the  captain  did  not  re*- 
u  dily  comply,  under  a  pretence  that  the  sea  was  rough,  and 
"  that  his  long  boat  was  leaky;  but,  being  at  last  obliged  to 
"  comply,  upon  threats  being  made  of  firing  on  him,  and  be- 
"  ing  come  on  board,  he  declared,  thai,  in  getting  up  the 
44  ship's  side,  the  box  containing  his  muster-roll,  his  potato 
44  and  passport  j  had  fallen  from  his  pocket  into  the  sea,  and 
u  only  shewed  his  hub  of  loading,  by  which  they  found  the 
u  said  snow  die  Joanna,  of  14  men,  including  officers,  com- 
"  masrfed  by  Dominieo  Zani,  of  Venice,  sailed  from  Fern 
"  the  25th  of  September,  with  a  cargo  of  12  bales  of  silk, 
"  dryed  raisins,  oil,  cream  of  tartar,  potash,  and  other  cfeeta 
44  mentiooed  in  the  bills  of  loading  by  him  exhibited,  for  the 
u  account  of  sundry  persons  in  renice,  consigned  to  nmdn 
44  merchants  in  London,  whither  he  was  bound  These  goo* 
1  g°**g  into  an  enemas  country,  and  the  lose  of  his  paper* 


44  which  had  fallen  into  the 
u  snow  had  been  stopt.  and  ci 


sea,  rausng  suspscumsj 


the  aid 


i  stopt,  and  carried  by  his  said  majesty's  frigate 
44  La  Masidenne,  to  Almeria,  where  she  bad  been  put  into 
44  the  hands  of  the  consul,  after  the  said  Saint  Owey,  tieate- 
44  nant  acting  as  steward,  and  the  said  Bouret,  ensign  on  board 
44  the  said  frigate,  had  put  their  seal  on  the  said  snow,  where 
94  they  found  no  papers,  and  taken  on  board  the  said  slop  ten 
"  of  the  amid  snow's  crew,  which  were  replaced  by  six  men 
44  from  on  board  La  Magicienne,  and  three  from  the  Atalante, 
44  with  a  coasting  pilot,  who  have  brought  the  said  snow  into 
44  the  port  of  Almeria.  The  premises  considered—  We,  by 
''virtue  of  the  power  delegated  to  us  as  aforesaid,  have  de- 
"  dared,  and  declare,  as  good  prize,  the  ship  the  Joanne, 
"  her  tackle,  and  apparel,  together  with  the  goods  of  her 
"  cargo,  and  do  adjudge  them  to  die  captors,  that,  in  cosse- 
u  quence  of  this  decree,  the  whole  be  sold,  (if  not  already 
44  done,)  in  the  usual  manner,  and  the  produce  divided  a> 
"  cording  to  the  desire  and  ordinance  of  the  king,  made  the 
"  28th  of  March,  1778.  We  order,  by  these  pre***,  the 
u  Vice-Consul  of  France  at  Almeria,  to  look  to  the  execution 
44  of  this  our  ordinance,  and  thereby  authorise  and  conuBand 
"  the  first  tipstaff  or  serjeant  to  proceed  in  all  forma  ream**** 
«  thereto.— Done  at  Ports,  the  13th  of  January,  1779- 

"  RlGOT* 

The  question  stated  for  the  opinion  of  the  court  was,— 
Whether  the  said  sentence  was  not  conclusive  evidence  again* 
the  plaintiff's  recovering  in  this  action  i    If  the  court  should 

think 
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think  it  not  conclusive,  then  a  verdict  to  be  entered  for  him. 
If  they  Jbottld  think  it  conclusive,  then  a  nonsuit  to  be  en- 
tered. 

In  the  course  of  the  arguments  on  this  case,  the  third  article 
of  the  regulations  of  the  marine  of  France,  bearing  date  the 
20th  of  July,  1778,  and  also  the  prod*  verbal  made  at  the 
time  of  the  capture,  though  not  stated  in  the  case,  nor  given 
in  evidence  at  the  trial,  were  so  much  referred  to,  and  seemed 
of  such  weight  to  the  court,  that  it  will  be  necessary  to  insert 
them  m  this  place. 

Arret,  Far  the  Regulation  of  the  Marine,  Sfc.  £6th 
July,  1778. — Art.  3.  "All  vessels  taken,  of  what  nation 
"  soever,  either  neutral,  or  allied,  from  which  it  is  known  that 
v  any  papers  have  been  thrown  into  the  sea,  suppressed,  or 
"  abstracted,  shall  be  declared  good  prize,  together  with  their 
"  cargoes,  upon  the  mere  proof  that  tome  papers  have  been 
"  thrown  into  the  sea,  without  any  necessity  of  examining  what 
"  those  papers  were,  by  whom  they  were  thrown,  and  even 
"  though  a  sufficient  quantity  should  remain  on  board  to 
"justify  that  the  ship  and  its  cargo  belonged  to  friends  or 
"allies.'' 

"  Proces  Verbal  of  the  Venetian  mom  the  Joanna, 
"  Captain  Dominico  Zone,  stopt  by  the  frigate  La  Magi- 
*  cienne,  the  year  1779,  the  second  of  the  month  of  Decern* 
"  ber — At  five  o'clock  in  the  evening,  the  king's  frigate  Lm 
"  Magicienne,  commanded  by  Mr.  De  Boades,  being  ten 
"  leagues  to  the  eastward  of  Gap  de  Moutirn,  having  disco* 
"  vered  a  snow  making  her  way  to  the  south-west,  tine  wind 
"  at  east,  and  having  joined  him,  detained  him  under  Venetum 
"  colours,  after  an  hour's  chace.  The  said  Mr.  De  Boades  [  578  ] 
"  gave  orders  to  the  captain  to  bring  the  list  of  his  ship's  com- 
"  pany*  passport,  and  bills  of  loading,  on  board;  with  which 
"  the  captain  did  not  willingly  comply,  under  pretence  that 
"  the  sea  was  very  rough,  and  that  his  boat  was  staved;  bat 
"  at  last  he  came,  upon  threats  being  made  to  fire  on  him,  and 
"  being  arrived  on  board,  he  declared,  that,  in  getting  up  the 
"  frigate's  side,  the  box  in  which  was  contained  the  list  of  his  * 
"  ship's  company,  his  patents,  and  passport,  had  fallen  from 
"  his  pocket  into  the  sea.  He  could  only  shew  his  bills  of 
"  loading,  by  which  it  appeared,  that  the  said  snow  named 
11  the  Joanna 9  of  14  men,  officers  included,  commanded  by 
"  Dominico  Zani,  of  Venice,  sailed  the  05th  of  September, 
"  loaden  with  12  bales  of  silk,  dryed  raisins,  cream  of  tartar, 
u  potashes,  and  other  merchandize,  (as  expressed  in  the  bilk 
''  of  loading  delivered  up,  and  which  have  been  put  up  in  a 
u  packet  sealed  with  the  king's  arms,)  for  account  of  sundry 
i{  persons  of  Venice,  for  the  address  of  sundry  merchants  of 
u  London,  where  he  was  to  deliver  his  cargo.  Going  into 
''  an  enemy's  country,  and  the  loss  of  his  papers  by  falling 

^into 
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178 1.       "into  the  sea,  raising  suspicions,  Mr.  De  Boade*  thought 

y^y^j      t€  proper  to' stop  him,  in  consequence  of  the  third  article  of 

Bern  audi    "  'Ai  regulations  of  the  26th  of  July,  1778,  concerning  the 

against       "  navigation  of  neutral  ships,  and  to  carry  him  to  Almeria, 

Nottsvx.    "  to  be  left  under  the  care  of  the  consul,  aud  to  be  detained 

"  until  the  court  of  France  has  decided  the  affair. — In  couse- 

"  quence  of  his  orders,  we,  the  lieutenant  of  the  ship,  charged 

"  with  the  accounts,  and  the  ensign  of  the  ship,  named  for 

"  the  purpose,  have  gone  on  board  the  snow,  where  we  found 

"  no  papers,  and  caused  the  door  of  the  cabin,  and  the 

"  hatches,  to  be  shut,  to  which  we  have  set  our  seal,  that  no 

"  goods  may  be  disposed  of.    We  have  likewise  ordered  ten 

"  men  of  the  crew  on  our  board,  whom  we  have  replaced  by 

"  six  of  our  own  men,  and  three  from  the  Atalante,  with  tbt 

"  named  Joseph  'Nicholas  Thurley,  coasting  pilot,  to  conduct 

u  her,  and  secure  her  navigation,  with  express  orders,  not  to 

"  make  any  insult  or  misdemeanor  in  the  said  snow,  under 

"  pain  of  corporal   punishment*    Done    on   board.     Said 

u  Senante." 

It  was  admitted,  at  the  bar,  that  the  sentence  had  been  ap- 
pealed from,  and  affirmed,  but  nothing  new,  or  special,  ap- 
peared in  the  proceedings  on  the  appeal. 

The  case  was  twice  argued ;  first,  in  Michaelmas  Term,  on 
Tuesday,  the  21st  of  November,  by  Wood,  for  the  plaintiff, 
[  579  ]  ^d  Baldwin,  for  the  defendant;  and  again,  on  Friday,  the 
86th  of  January,  by  Dunning,  for  the  plaintiff,  (who  read  the 
proces  verbal,  and  stated,  that  it  had  not  come  from  the  par- 
ties, but  had  been  transmitted  from  the  French  court  of  ad- 
miralty, along  with  the  sentence  and  other  proceedings,)  and 
by  Lee,  for  the  defendant 

After  this  second  argument,  Lord  Mansfield  directed 
the  cause  to  stand  over,  till  there  should  be  an  opportunity  to 
apply  to  the  defendant,  for  his  consent,  that  the  above  arret, 
and  the  prods  verbal,  should  be  added  to  the  case. 

This  day,  the  defendant's  counsel  informed  the  court,  that 
their  client  would  not  consent  that  the  proces  verbal  should  be 
considered  as  part  of  the  case. 

The  arguments  on  the  part  of  the  plaintiff  were,  in  effect,  as 
follows : — The  sentence  of  the  French  court  of  admiralty 
can  only  be  conclusive  on  the  point  directly  decided.  If  this 
sentence  had  expressly  proceeded  on  the  ground  of  the  pro- 
perty not  being  neutral,  the  plaintiff  would  be  bound  by  it ; 
'  but  it  does  not  appear  from  the  sentence,  that  the  ship  and 
cargo  were  condemned  as  enemy*  property-  On  the  contrary, 
it  manifestly  went  on  the  papers  having  been  wilfully  throw 
into  the  sea.  This  is  a  ground  of  condemnation  by  the  law  of 
nations,  although  the  property  should  be  neutral ;  and  by  the 
arret  of  July,  1778,  the  French  have  gone  so  far  as  to  sab- 
ject  the  ship  and  cargo  to  be  condemned,  if  any  part  of  the 

papera 
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papers  have  been  thrown  into  the' sea,  suppressed,  or  ab-      1781. 
stracted,  even  although  sufficient  should  remain  to  prove  that      u-y^j 
they  were  neutral.    The  truth  in  this  case  is,  that  die  papers  Bern  a  rbi 
fell  overboard  by  accident,  but,  supposing  them  to  have  been      against 
wilfully  thrown  into  the  sea,  that  was  not  a  breach  of  the  war-   Mot?eux. 
rarity.     Such  an  act  would  be  fraud,  misconduct,  or  barretry, 
in  the  master,  and  is,  therefore,  one  of  the  risks  expressly 
insured  against.    The  sentence  does  not  state  that  the  court 
suspected  the  property  not  to  be  neutral ;  the  suspicions  men- 
tioned in  it  are  recited  from  the  prods  verbal,  and  are  those  of 
the  captain  of  the  frjgate  who  made  the  /capture*    Indepen- 
dent of  any  such  suspicions,  there  was  a  much  better  ground 
of  condemnation,  namely,  the  arret,  and  it  will  be  impossible 
to  contend,  that  a  condemnation  under  that  arrit  sfiall  operate 
as  conclusive  evidence  against  the  plaintiff  of  the  property  not 
having  been  neutral.*  *  One  of  die  causes  of  suspicion  was, 
that  the  goods  were  going  into  an  enemy's  country ;  but  the 
merchants  in  London,  to  whom  they  were  consigned,  may 
have  been  merely  factors,  and  it  appears  from  the  sentence,      [  580  ] 
that  the  consignors  were  Venetians.    The  ground  of  the  sen- 
tence is  at  least  ambiguous  on  the  face  of  it,  which  is  reason 
sufficient,  why  it  should  not  conclude  the  plaintiff,  who  was 
ready,  at  the  trial,  with  evidence  to  shew,  that  the  property 
was  neutral,  and  that  the  papers  fell  into  the  sea  by  accident. 
The  sentence  was  founded  on  the  prods  verbal.    Therefore, 
though  only  part  of  it  is  there  recited,  the  whole  ought  to  have 
been  read  at  the  trial/  as  a  necessary  part  of  the-  proceedings, 
and  it  should  now  be  considered  as  part  of  the  case.    Thus,  a 
decree  in  Chancery,  which  only  recites  so  much  of  the  pro- 
ceedings as  are  thought  necessary  to  be  set  forth  to  introduce 
the  decretal  part,  cannot  be,  read  in  evidence  without  the  bill  ' 
and  answer,  because  ambiguities  may  be  thereby  explained, 
and  omissions  supplied  [1].    If  the  prods  verbal  is  taken  as 
part  of  the  case,  it  will  shew,  clearly,  that  the  ground  of  the 
condemnation  was  the  arret. 

For  the  defendant,  it  was  contended,  that,  taking  the  whole 
sentence  together,  the  condemnation  appeared,  clearly,  to 
have  been  made  ou  suspicions  that  the  property  belonged  to 
the  enemy.  The  words  of  the  sentence  are,  "  The  premises 
"  considered."  What  premises,  but  all  the  circumstances  be- 
fore stated  as  the  cause  of  the  suspicions  ?  If  it  had  proceeded 
on  the  arret,  there  would  have  been  no  occasion  to  say  any 
thing  of  the  suspicions.  It  would  have  been  sufficient,  barely 
to  refer  to  the  arret  itself,  after  stating  as  a  fact,  that  some  of 
the  papers  had  beer*  thrown  into  the  sea.  It  is  true,  the  sen- 
tence 

[1]  By  this  argument,  and  indeed     ture  of  a  libel  on  which  the  suit  had 
throughout,    the    plaintiff's    counsel    proceeded, 
treated  the  prods  verbal  as  in  the  ua* 
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1781.      fence  does  not,  in  word*,  declare  the  ahip  and  cargo  to  have 

K^/mU  been  condemned,  as  enemy's  property ;  but  it  is  not  the  prac- 
Berkaedi    to*  to  do  so,  and  it  amounts  to  the  same  effect,  if  that  ap- 

against  pears,  from  necessary  inference,  to  have  been  the  ground  of 
Motteux.  the  condemnation.  The  usual  cause  of  condemnation,  in  all 
countries!  is,  that  the  property  belonged  to  an  enemy,  and, 
therefore,  when  there  has  been  another  ground,  it  should  be 
set  forth.  Now,  in  this  sentence,  the  court  does  not  even 
say,  that  they  suspected,  or  believed,  the  papers  to  have  been 
thrown  into  the  sea.  If  they  had  said  so,  such  an  act  is,  in 
all  cases,  evidence  of  enemy's  property,  and  they  ought  to  be 
considered  as  having  proceeded  upon  it  as  evidence  only,  and 
to  have  condemned  die  ship  and  goods,  under  the  general  law 
of  nations,  not  under  a  local  ordinance  not  referred  to  in  the 
sentence. 

[  581  ]  After  the  first  argument,  Lord  Mansfield  said, — Tbe 
first  principles  are  clear,  and  admitted.  All  the  world  are 
parties  to  a  sentence  of  a  court  of  admiralty.  Here,  there  is 
a  monition  published  at  the  Exchange,  and,  in  other  countries, 
at  some  place  of  general  resort,  and  any  person  interested  may 
come  in  [p  2],  and  appeal,  at  any  time,  if  there  has  been  no 
laches.  If  there  has,  the  time  of  appeal  is  limited.  But  the 
sentence,  as  to  that  which  is  within  it,  is  conclusive  against 
all  persons,  unless  reversed  by  the  regular  court  of  appeal  [<&*]. 
It  cannot  be  controverted,  collaterally,  in  a  civil  suit.  The 
difficulty  here  is,  what  the  ground  was,  on  which  the  French 
court  of  admiralty  went;  whether  the  ground  of  enemy's 
property,  or  that  of  the  paperrhaving  been  thrown  overboard. 
By  the  maritime  law  of  all  countries^  throwing  papers  over- 
board is  considered  as  a  strong  presumption  of  enemy's  pro- 
EJrty,  and  upon  that  principle  the  arrit  of  1778  is  founded, 
ut,  in  all  my  experience  in  England,  I  have  never  known  a 
condemnation  on  that  circumstance  only.  It  is  made  use  of 
as  a  strong  ground  of  suspicion.  The  arret  is  very  rigid.  It 
is  difficult  to  find  out  what  the  ground  of  this  sentence  was.  I 
incline  to  think,  the  court  went  upon  the  ground  of  enemy's 
property j  and  considered  the  want  of  the  papers  as  a  strong 
presumption  of  that  iact ;  but  they  did  not  examine  the  cap* 
tain  upon  interrogatories,  as  to  the  contents  of  the  papers; 
and  upon  the  whole,  enough  does  not  appear  on  this  obscure 
sentence,  to  ascertain  precisely  upon  what  it  was  founded,  and 

some 

[<S>]  Vide  supra,  Walker  v.  Witter,  6.  n.  [G>  1]. 


[f  2}  Lord  Eldon,  in  Lothian  v. 
Bcnterson,  3  B.  Sr  P.  545,  questions 
the  accuracy  of  this  statement,  though 
lie  concurs  in  the  law  deduced  from 


it,  viz.  the  admissibility  of  such  evi- 
dence as  between  assured  and  under- 
writers, as  established  in  this  and  sub- 
sequent cases. 
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some  other  method  ought  to  be  taken  to  inquire  whet  the  1781* 
ground  of  it  was.  As  to  whatever  it  meant  to  decide,  we  must  %^vw 
take  it  as  conclusive.  Berk  a  *Dl 

Willes,  and  Ashhurst,  Justices,  concurred  with  his       against 
Lordship.  Mottbojc 

Buller,  Justice,  said,  that,  to  be  sure,  die  sentence  was 
obscure,  but,  taking  it  altogether,  he  did  not  think  there  was 
much  difficulty  in  discovering  the  grounds  of  it.  The  two  cir- 
cumstances of  the  cargo  being  consigned  to  the  enemy,  and 
the  falling  of  the  papers  into  the  sea,  are  stated  as  the  grounds 
of  suspicion.  The  latter  circumstance, — pupmfalmg  into 
die  sea, — could  not  be  a  ground  of  condemnation.  The  other 
could  raise  no  other  suspicion,  nor  a  presumption  of  any  thing 
else,  but  the  property  being  enemy  s  property.  It  follows, 
therefore,  that  the  condemnation  went  upon  that  ground.  If 
it  had  gone  upon  a  wilful  throwing  papers  overboard,  thai 
would  have  been  stated,  substantively,  as  the  ground.  In  die 
first  place,  lay  the  arrk  out  of  the  case ;  and  then  wilful 
throwing  papers  overboard,  is  only  presumptive  evidence  of 
enemy's  property.  Then,  take  die  arret ;  still,  wilful  [  582  ] 
throwing  ovetboard  might  have  been  used  as  evidence  of  ene- 
my's property,  or  it  might  have  been  a  substantive  ground 
under  the  arret:  here  it  is  not  stated  as  a  substantive 
ground. 

On  the  second  argument,  Lord  Mansfield  said,  that,  if 
the  proces  verbal  should  be  agreed  to  be  made  part  of  the 
case,  it  would  clearly  explain  die  ambiguity  of  the  sentence, 
as  it  set  forth  die  ground  for  taking  die  ship  to  have  been  the 
arrit  of  July,  1778.  Without  the  proces  verbal,  die  sen- 
tence, he  said,  was  equivocal ;  it  took  all  in ;  and  it  was  dif- 
ficult to  say,  what  it  went  on.  If  the  papers  produced  to  the 
captor  were  fair,  the  property  was  neutral.  But,  the  proces 
verbal  put  die  ground  of  die  sentence  out  of  all  doubt. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Buller,  Justice,  also  declared,  that  he  thought  the  proces 
verbal  must  be  taken  as  part  of  the  proceedings,  and,  as  that 
expressly  referred  to  the  arret  as  the  ground  of  the  capture, 
apd  the  sentence  was  consistent  with  it,  the  sentence  must  be 
taken  to  have  been  founded  on  the  arret.  But  he  adhered  to 
his  former  opinion,  on  the  case  as  stated  without  the  proces 
verbal,  namely,  that  the  interpretation  of  the  sentence,  taken 
by  itself,  must  be,  that  die  condemnation  went  on  the  ground 
of  enemy's  property,  and  was,  therefore,  conclusive  against 
the  plaintiff. 

Lord  Mansfield  then  said,  if  the  defendant  would  not 
consent  that  the  proces  verbal  should  be  made  part  of  the  case, 
there  must  be  a  new  trial.  Upon  this,  Dunning  observed, 
that  it  would  be  hard  upon  the  plaintiff  now  to  grant  a  new 
trial,  for  that  his  witnesses  were  gone  to  Venice,  and  die 

term* 
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1781*  terms  on  which  the  case  was  reserved  for  the  opinion  of  the 
court  were,  that,  if  the  sentence  should  be  thought  not  to  be 
conclusive,  a  verdict  should  be  entered  for  the  plaintiff. 

The  refusal  of  the  defendant  was  signified,  this  day,  by 
Lee,  who  assigned  as  the  reason  for  it,  mat  the  prods  verbal 
was  not  a  proceeding  in  the  French  court  of  admiralty,  but 
merely  an  account  of  what  passed  on  the  capture,  reduced 
into  writing,  at  the  time.  He  observed,  that,  in  the  sentence, 
all  the  proces  verbal,  except  the  concluding  part,  which  refers 
to  the  arrtt  of  July,  1778,  was  recited,  and  he  thought  this 
afforded  a  strong  argument  for  inferring,  that  the  court  had 
•  purposely  omitted  that  part  of  it,  to  shew  that  they  did  not 
condemn  the  ship  on  the  ground  of  the  arret. 

Lord  Mansfield  disapproved  much  of  the  defendant's 
refusal,  but  he  said  he  thought  the  justice  of  the  case  might 
[  593  ]  still  be  got  at,  on  the  ground  of  the  ambiguity  of  the  sentence, 
which  did  not  mention  a  word  about  the  property  being  ene~ 
mifs  property ;  that  it  was  clear  the  French  admiralty  meant  to 
proceed  on  the  ground  of  throwing^  the  papers  overboard;  and 
he  agreed  with  the  counsel  for  tne  plaintiff,  that  theproca 
verbal  ought  to  be  considered  as  part  of  the  proceedings,  and 
that  the  sentence  ought  not  to  have  been  read  without  it 

Buller,  Justice,  thought,  there  was  weight  in  what  had 
been  observed  by  Lee,  on  the  reason  of  omitting  the  con- 
cluding part  of  the  proces  verbal,  in  the  sentence.  Indeed  it 
was  not  clear  that  what  was  now  offered  to  be  produced,  was 
the  same  proces  verbal  which  the  sentence  recites,  and,  if  it 
could  be  supposed  that  the  captain  had  made  another,  omitting 
the  reference  to  the  arret  as  die  ground  of  capture,  that  could 
only  be  accounted  for,  by  his  having  found  that  the  capture 
could  not  be  supported  on  that  ground. 

Willes,  Justice,  thought  it  most  manifest,  that  Ae  proces 
verbal  made  at  the  time  of  the  capture,  was  that  on  which  the 
sentence  proceeded.  The  sentence  began  with  mentioning  it, 
and  recited  it  exactly,  as  to  date,  and  every  thing  else,  as  far 
as  it  went.  The  word  "  purporting"  did  not  require  a  recital 
of  the  whole,  and  it  was  not  necessary  for  the  admiralty  court 
to  set  forth  the  captain's  reasons  for  detaining  the  ship.  He 
had  all  along  been  of  opinion  that  the  sentence  was  so  ambi- 
guous, that  it  did  not  appear  that  the  cause  of  condemnation 
was,  that  the  property  was  not  neutral,  and,  therefore,  had 
thought  evidence  necessary  to  explain  it. 
_  Ashhurst,  Justice,  concurred,  as  to  the  ambiguity  of 
die  sentence,  and  that  it  was,  therefore,  not  conclusive; 
and,  on  that  ground,  Lord  Mansfield,  and  Willes,  and 
A^H hurst,  Justices,  declared  their  opinion  that  the  postea 
,  ought  to  be  delivered  to  the  plaintiff ;  Lee  still  urging  the 
danger  of  opening  the  sentences  of  foreign  courts  of  admiralty, 
which  are  usually  informal,  and  expressing  his  apprehension* 

dot 
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that  the  consequence  of  this  determination  would  be,  that,  in 

all  cases  of  this  sort,  there  would  be  controversies  about  the 

ground  of  the  foreign  sentence.    On  this,  Lord  Mansfield    Bern  arm 

said[p  3],  that  this  supposed  inconvenience  would  be  entirely 

obviated,  if  the  foreign  courts  would  say,  in  their  sentences, 

u  condemned  as  enemy's  property." 

The  postea  to  be  delivered  to  the  plaintiff  [f  117]. 


against 
Morrux. 


[t  1 17]  Vide  Mayne  v.  Walter,  B. 
R.  E.  22  Ceo.  3.  [f  4],  Barzillay  v. 
Lewes,  B.  R.  T.  22  Geo.  3.  [f  4],  Sa- 


lucci  v.  Woodmass,  B.  R.  H.  24  Geo.  3. 
Salucci  v.  Johnson,  B.  R.  H.  25  Geo.  3. 


GooDTiTLfe  against  North  and  Others* 


[584] 

Thursday, 
1st  Feb. 


A  CTION  of  trespass  for  mesne  profits,  against  several  de-  Bankruptcy  w 
xx  fendants :  Plea  by  two  of  them, (husband  and  wife,) that  »°  p|£J "*  ** 
the  husband  became  a  bankrupt  after  the  cause  of  action  ac-  trespass  for 
crued:  General  Demurrer.  mtn€  ***** 

Davenport,  in  support  of  the  demurrer,  contended,  that 
the  statute  of  5  Geo.  2.  c.  30.  which  gives  this  plea,  only 
speaks  of  debts  due  before  the  bankruptcy,  and  an  injury  by 
entering  the  plaintiff's  close  cannot  constitute  a  debt.  A 
party  cannot  m  any  case  of  a  tort  liquidate  his  own  demand 
for  damages,  and  swear  to  it  before  the  commissioners.  It 
can  only  be  ascertained  by  the  intervention  of  a  jury.  The 
rent  is  not  a  sure  criterion.  He  had  known,  he  said,  more 
than  five  years'  rent  given  by  a  verdict,  for  only  one  year's 
possession.  No  debt,  therefore,  could  have  been  proved, 
for  this  cause  of  action,  under  the  commission,  and  therefore 
the  bankruptcy  was  no.  bar. 

Baldwin,  for  the  defendants,  admitted,  that  bankruptcy 
is  no  bar  to  demands  for  torts  in  general.  But,  here,  he  said, 
though  the  form  of  the  action  was  trespass,  yet  the  demand, 
in  substance,  was  for  a  debt,  viz.  the  annual  value  of  the  land, 
and  might  have  been  the  subject  of  an  action  for  use  and  oe* 
cupation,  in  bar  to  which  he  insisted  that  the  bankruptcy  was 
most  clearly  pleadable. 

Davenport, 


[F  3] 

Lothian 


Quoted  by  Lawrence,  J.  in 
v.  Henderson,  supra,  cit.  as 
containing  the  principle  of  the  abso- 
lute  conclusiveness  of   foreign    sen- 


VOL.  It 


tences. 

[p  4]  These  two  cases  are  reported 
in  Marshall,  on  Insurance,  397-8. 
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J741#  Daoenport,  in  reply,  seemed  to  agree,  that,  to  an  actios 

^^^J       for  use  and  occupation,  bankruptcy  may  be  pleaded;  and  he 

GotoprrfL*  **"*'  ^atv  m  a  ca,e  **&**&  some  t*Dae  aS°  "*  ^*  C3urt» 
against  **  had  b^"  tkrikd,  &**  a  party  who  goes  for  mesne  profits 
Jtojtttt*  after  a  judgment  in  ejectment,  may  wave  the  trespass,  and 
bring  an  action  on  the  case  for  use  and  occupation*  But 
be  contended,  that  when  he  does  not  wave  it,  the  amount 
of  his  demand,  or  what  a  jury  might  think  him  entitled 
to,  U  uncertain ;  many  things  may  increase  the  amount  of 
the  damage*,  as  particular  circumstances  of  inconvenience 
to  the  plaintiff  from  having  been  kept  out  of  poase&ioD, 
tfc. 

Lord  Mansfield, — The  form  of  the  action  is  decisive 
The  plaintiff  goes  for  the  whole  damages  occasioned  by  the 
tort,  and  when  damages  are  uncertain,  they  cannot  be  proved 
under  a  commission  of  bankruptcy  \fO*  1]. 
t  &&5  ]  WrLLEs,  Justice,  of  the  same  opinion. 

^  Ashhurst,'  Justice, — The  plaintiff  goes  for  a  compensa- 
tion in  damages,  the  amount  of  which  is  uncertain,  and  can- 
not be  sworn  to  before  the  commissioners,  but  most  be  as- 
certained by  a  jury  upon  all  the  circumstances. 

Buller,  Justice, — The  damages  here  are  as  uncertain  a* 
in  an  action  of  assault. 

Judgment  for  the  plaintiff  [f  1 18]  [«*  «]. 

[<»  1]  But  if  tie  demand  is  such,        [t  U8]  Vide  Jokmom  v.  Spilkr,  & 

that  the  amount  can  he  liquidated  and  R.  H.  24  Gee.  3.  wpiw,  p.  1§7»  «*•  2. 

ascertained,  without  the  intervention  Note  [f  55]  [ij. 
of  a  jury,  it  is  a  debt  that  may  he        [<&>  2]    Vide,    jriso,    Gulliver  v. 

proved.     Uttereon  v.  Vernon,  B«  JR.  Drinkwater,    B.  EL  H.    28  Geo.  3. 

H.  30  Geo.  3.  3  Term  Rcf.  53$,  2  Term  Rep.  2(1. 


[f]  And  see  At  second  stport  if  Hamrmi*.  Teatet*,  7  T.  R.  ft*. 
Vtterson  v.  Vtrwm,  m  4  T.  JL  470,  cited  in  the  notes  la  Jefajw^.Sp** 
Parker  v.  Norte*,  &  T.JL  ftM*,  and 
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Loraine  against  Thomlinson*  ***£?• 

THIS  was  an  action  tried  before  Lord  Loughbokouqh,  When  » ship  is 
at  the  last  assizes  for  the  county  of  Northumberland,  in  ^l^l^u* 
which  the  plaintiff  declared,— That  die  defendant,  m  conside-  "teof'wmuch 
ration  that  the  plaintiff,  at  his  instance  and  request,  had  un-  {J^™1 '^^ 
derwritten  several  policies  of  assurance  aa  to  certain  sums  of  <**«  at  th"end 
money  therein  subscribed  against  his  name,  on  the  ships,  mer-  °f lwo  ?*??£» 
chandises,  and  other  things  therein    respectively  specified,  no^portion- 
without  receiving  the  full  premiums  therein  mentioned,  under-  m^at  nvr  retura 
took  and  promised  to  pay  the  plaintiff  so  much  money  as  the  °  Prtmunu 
premiums  therein  mentioned  to  be  paid  to  him  amounted  to, 
with  an  averment  that  they  amounted  to  £40. — There  was 
another  count  for  £40  for  money  had  and  received  by  the 
defendant  for  the  plaintiff's  use. — The  defendant  pleaded  non 
assumpsit,  as  to  ail  except  the  sum  of  £$,  upon  which  plea 
issue  was  joined ;  and,  as  to  the  £3  he  pleaded  a  tender,  and 
paid  that  sum  into  court.    Upon  the  plea  of  tender,  issue  was 
also  joined. 

The  jury  found  a  verdict  for  die  defendant  upon  the  tender, 
and  for  the  plaintiff  upon  the  other  issue,  for  the  sum  of  £  15, 
subject  to  the  opinion  of  the  court,  whether  he  was  entitled  to 
recover  that  sum  of  £15,  or  the  sum  of  «£3  only,  upon  a  case, 
which  stated,  in  effect,  as  follows : 

The  plaintiff  had  underwritten  £«00  on  a  policy  effected  at 
Newcastle,  (which  was  set  forth  verbatim  in  the  case,)  whereby 
the  ship  the  Chollerford  was  insured,  against  capture  by  the 
enemy,  for  twelve  months,  in  the  coasting  trade  between  Leith 
and  the  Isle  of  Wight;  beginning  the  13th  of  March,  1779, 
and  ending  the  13th  4>f  the  same  month,  1760.  In  the  body  [  586  ] 
of  the  policy,  it  was  stated,  "  That  the  assurers  confessed 
themselves  paid  the  consideration  due  unto  them  by  the  as- 
sured, at  and  after  the  rate  of  15s.  per  cent. per  month/9  At 
the  bottom,  opposite  to  the  plaintiff's  subscription,  was 
written,  "premium  received  16th  March,  1779;"  and,  on 
tbe  backjhvas  indorsed,  "  Newcastle,  15th  if  arch,  1779,  Mr. 
"  John  Gaul  Thomlinson,  on  his  ship  the  Chollerford,  faim- 
"  adf  master,  for  twelve  months,  in  the  coasting  trade,  at  and 
"  between  Letth  and  the  Isle  of  Wight,  beginning  the  13th 
"  of  March,  1779,  and  ending  the  12th  of  March,  1780. 
"  Enemy  only.  At  15s.  per  cent,  per  month,  £18."  The 
premium  was  not  paid,  though  expressed  in  the  policy  to  liave 
been  paid,  it  being  the  usage  in  Newcastle  not  to  pay  the 
premium  at  the  time  of  making  the  insurance,  but  at  various 
times  after  the  policies  are  effected,  and,  sometimes,  not  till 

N  2  twelve 
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1781.      twelve  months  after.    The  ship  was  lost  in  a  storm, 

s^v^       the  £"*  two  °f  ^e  twelve  months  for  which  die  insurance  was 
Loraive     made,  and  the  defendant  tendered  to  the  plaintiff  £S  as  die 

against  premium  for  two  months.  The  case  farther  stated,  that  one 
Thomlin-  Rogerson,  a  broker,  one  of  the  witnesses  for  the  plaintiff, 
son.  swore,  that  at  Newcastle,  at  the  time  when  this  insurance  was 
made,  the  rate  of  premium,  on  the  same  voyage,  and  against 
the  same  risk,  varied  in  proportion  to  the  duration  of  time  for 
which  the  insurance  was  made;  that  the  usual  rate  was 
£\  Us.  6d.  per  cent,  per  mouth,  if  the  insurance  was  for  three 
months;  <£l  Is.  per  month,  if  for  six  months;  18s.  per 
month,  if  for  nine;  and  15s.  per  month,  if  for  twelve  months. 
That  the  reason  of  the  difference  was,  that,  when  the  time  was 
long,  the  ship  would  probably  be  in  port  for  a  great  portion 
of  the  time;  that,  on  similar  policies,  when  the  capture  had 
happened  within  the  year,  the  whole  premium  had  been  paid. 
The  defendant's  witnesses,  on  the  contrary,  swore  to  two  or 
three  instances  like  the  present,  where  there  had  been  an  ap- 
portionment and  abatement  of  premium ;  that,  when  the  po- 
licy was  meant  to  be  for  a  year,  the  rate  was  usually  com- 
puted by  months,  the  reason  for  which,  they  believed,  was, 
to  ascertain  the  proportion  to  be  returned  if  die  risk  should 
cease  before  the  end  of  the  whole  time  insured. 

J.  Scott,  for  the  plaintiff.— WW,  for  the  defendant. 
Lord  Mansfield  desired  Wood  to  begin. 
He  contended,  that  this  was  not  one  entire  contract  for  a 
year,  but  an  insurance  from  month  to  month  for  twelve  months* 
Even  on  an  insurance  for  an  entire  voyage,  when  the  assured 

[  587  ]  can  ascertain  the  proportion  of  the  premium  allowed  for  that 
part  of  the  voyage  during  which  the  risk  oeased,  there  must 
be  a  return  to  that  amount.  It  was  so  determined  in  Stevenson 
v.  Snow  (a).  Hie  court,  there,  laid  it  down,  as  a  principle 
in  cases  of  insurance,  that  "  equity  implies  a  condition  that 
"  the  insurer  shall  not  receive  a  price  for  running  a  risk,  when 
"  he  in  truth  runs  none."  If  the  policy  had  been  for  a  year, 
or  twelve  months,  and  the  premium  a  gross  sum,  tie  court 
could  not  have  apportioned  it,  because  the  risk,  in  one  month, 
might  be  greater  than  in  another;  but  here  the  parties  have 
apportioned  the  premium.  This  distinguishes  the  present 
case  from  that  of  Tyrie  v.  Fletcher  (b)[f  119],  where  it  was 
held,  that  there  could  be  no  apportionment,  because  the  in- 
surance was  for  an  entire  year,  and  the  premium  one  gross 
sum.  The  court  decided  that  case  on  the  ground  of  the  con- 
tract being  entire.  In  the  present  case,  the  insurance  was  the 
same  as  if  there  had  been  twelve  policies,  one  for  each  month. 

It 

(a)  B.  R.  M.  2  Geo.  3.  3  Burr,    mon  v.  Woodbridgc,    T.    21  &»•  3. 
123?.  1  Black.  315.  318.  w/ra,  p.  781. 

(b)  B.  R.  M.  18  Gw.  3.  Vide  Bcr-      '  [t  119]  Since  reported,  Cowp .  666. 
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It  is  true,  that,  with  regard  to  each  month,  if  the  risk  had       1781 . 
ceased  in  the  midst  of  any  of  them,  on  the  principle  on  which       s*rv^' 
Tyrie  v.  Fletcher  was  decided,  the  court  could  not  apportion     Lo  k  a  ink 
the  premium  for  different  portions  of  that  month.    The  only       against 
purpose  the  parties  could  have  for  mentioning  the  monthly    Tjjomun- 
proportion,  both  hi  the  body  of  the  policy,  and  in  the  indorse-         son. 
ment,  must  have  been  to  ascertain  die  sum  to  be  returned  in 
case  of  a  capture  within  the  year.     If  it  had  been  meant  to  be 
an  entire  contract,  the  premium  would  have  been  fixed  at  <£l8 
per  annum,  without  any  mention  of  months.     The  usage  of 
the  place,  as  proved  by  the  defendant's  witnesses,  is  accord- 
ing to  the  construction  for  which  he  contends. 

Lord  Mansfield  told  Scott,  he  had  no  occasion  to  give 
himself  any  trouble. 

a  Lord  Mansfield, — This  is  a  mere  question  of  construe* 
tion,  on  the  face  of  the  instrument  [f  1],  and,  therefore,  pa- 
role evidence  should  not  have  been  admitted  to  explain  it.  It 
is  an  insurance  for  twelve  months,  for  one  gross  sum  of  ,£18. 
They  have  calculated  this  sum  to  be  at  the  rate  of  155.  per 
month.  But  what  was  to  be  paid  down  ?  Not  15*.  for  the 
first  month,  and  so  from  month  to  month ;  but  £18  at  once.  (  588  J 
Two  cases  have  been  mentioned.    Stevenson  v.  Snow  was  de-  n 

cided  on  the  ground  of  there  being  two  voyages  [t  2].  Tyrie 
v.  Fletcher  is  directly  in  point  against  the  defendant.  There 
are  two  principles  in  these  cases;  1.  If  the  risk  has  never 
begun,  the  whole  premium  is  to  be  returned,  because  there 
was  no  consideration;  2.  When  the  risk  has  begun,  there  never 
shall  be  a  return,  although  the  ship  should  be  taken  in  24 
hours. 

Ashhubst,  Justice,— The  15s.  per  month  is  only  a  mod* 
of  computing  the  gross  sum. 

VVilles,  and  Buller,  Justices,  of  the  same  opinion. 
The  postea  to  be  delivered  to  the  plaintiff  [f  120]. 

[t  120]  Vide  Meyer  v.  Gregson,  B.    B.  R.  E.  25  Geo.  3.  Long  v.  Allan, 
R.  E.  24  Geo.  3.  Gale  v.  Mackell,    B.  R.  E.  25  Geo.  3.  infra,  790,  in  net. 


[f  1]    See  Parr  v.  Anderson,  cit  tured;  the  court  held,  that  there  were, 

supra,  530,  in  not.  in  fact,  two  voyages  and  two  risks  ; 

[r  2]  So,  where  the  voyage  was  from  and,  the  latter  not  having  commenced, 

Hull  to  Bilboa,  warranted  to  depart  the  assured  were  entitled  to  a  return 

from  England  with   convoy,  and  the  of  premium  in  respect  thereof,  to  be 

ship  sailed  to  Portsmouth,  and  from  apportioned  by  the  jury,  Rothwcll  v. 

thence  with  convoy,  whieh,  not  being  Cooke,  I  B.  $  P.  172. 
direct  for  Bilboa,  she  left,  and  was  cap- 
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CASES  IN  HILARY  TERM 


The  King  against  Da  Vic  and  seven  Others, 


The  court  will 
not  grant  an  in* 
formation 
against  the  ma- 
gistrates of  a  bo- 
rough for  having 
disfranchised 
persons  intitled 
to  tbeir  freedom, 
although  sworn 
to  have  been 
done  to  serve 
election  pur- 
poses, if  the  de- 
fendants deny 
that  motive,  and 
swear  that  they 
thought  there 
was  a  legal 
ground  tor  the 
distranchi>e> 
meal,  and  the 
ground  on 
which  the  dis- 
franchisement 
went  has  not 
been  decided. 


f\N  the  first  day  of  last  Michaelmas  Term,  Dunning  ob- 
*^  tained  a  rule  to  shew  cause,  why  an  information  should 
not  be  filed  against  the  defendants,  for  a  conspiracy  to  elect 
Davie  mayor  of  the  borough  of  Lyme  Regis,  in  an  illegal 
manner,  for  the  purpose  of  making  certain  persons  without 
title,  corporators,  and,  thereby,  to  procure  a  colourable  ma- 
jority in  the  corporation,  and,  by  means  of  this  majority,  to 
disfranchise  others,  well  intitled  to  be  corporators,  in  order 
to  obtain  an  undue  influence  in  the  election  of  members  to 
serve  in  parliament  for  the  borough. 

On  making  the  application,  Dunning  stated,  from  affidavits, 
that  the  persons  disfranchised  by  the  defendant  had  been  twice 
before  removed,  and  restored  by  mandamus ;  that  the  last  dis- 
franchisements were  on  the  same  grounds  of  objection,  which 
had  been  over-ruled,  on  argument,  upon  the  returns  made  to 
the  mandamuses  to  restore ;  that  the  same  objections  applied 
equally  to  the  titles  of  some  of  the  defendants  themselves ;  and 
that,  (as  the  persons  making  the  affidavits  believed,)  the  de- 
fendants had  acted  in  this  illegal  manner  with  a  view  to  pro* 
cure  a  colourable  majority  of  votes  in  the  election  of  the 
members  for  die  borough. ' 

On  Wednesday,  the  3 1st  of  January,  Bearcrofi,  Arden, 
Lawrence,  and  Erskine,  shewed  cause  against  the  rule ;  and 
produced  affidavits  of  the  defendants,  expressly  denying  the 
corrupt  motives  imputed  to  them,  and  swearing  that  they 
thought  they  had  a  legal  ground  for  the  acts  complained  of, 
and  that  the  last  disfranchisements  were  expressly  with  a  view 
to  have  the  question  decided,  whether  non-residence  is  a  good 
cause  for  amoving  a  capital  burgess. 

Tlua  day,  the  Attorney-General,  Lee,  Dunning,  and 
Rooke,  were  heard  in  support  of  the  rule. 

Lord  Mansfield, — This  prosecution  is  not  attempted 
with  a  view  to  obtain  any  civil  recompence,  or  to  assist  the 
disfranchised  members  of  the  corporation  in  being  restored, 
for  it  is  acknowledged  that  their  party  have  now  obtained  a 
complete  victory  in  the  borough.  The  application  is,  there- 
fore, ad  vindictam,  and  ad  vindictam  only.  There  are  un- 
doubtedly, cases  where  the  exercise  of  a  discretionary  autho- 
rity, by  a  magistrate,  with  a  corrupt  motive,  in  order  to  serve 
election  purposes,  will  be  a  ground  for  granting  an  informa- 
tion. If,  for  instance,  licences  are  refused  to  publicans,  as  in 
the  case  from  Corfe-Castlc(a);  if  a  rate  is  partially  made, 

and 

♦ 

(a)  Rest  v.  Hann,  T.  5  Geo.  3.  3  Burr.  171&    S-  P.  Hex  v.  ITM**' 
£.  2  Geo.  3.  3  Burr.  1317. 
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and  persons  corruptly  left  out  or  put  on ;  if  freemen  without  1781. 
title  are  admitted ;  if  electors  are  arrested  coming  to  vote,  $c.  <^vw/ 
But,  what  is  this  charge  i  That  persons  have  been  admitted  The  Kino 
who  the  defendants  swear  they  thought  had  a  title,  and  others  against 
removed  who  they  swear  they  thought  had  nam.  To  grant  Davi*. 
an  information  in  this  case  would  imply  an  opinion  that  such  a 
proceeding  is  punishable  as  a  crime.  Now,  there  is  no  in- 
stance even  of  an  indictment  for  it.  Them  is  great  tenderness 
in  granting  informations  in  matters  of  election*  How  many 
instances  do  we  recollect  of  mayors  acting  as  returning  officers 
after  there  has  been  judgment  of  ouster  against  the  mayor 
under  whom  they  derived  their  title,  as  at  Wigan,  Mariow. 
Carmarthen,  &c.  ?  Yet  no  information  has  ever  been  granted 
in  such  a  case*  For  the  civil  injury,  when  a  corporator  has 
been  improperly  removed,  there  is  a  specific  remedy  by  a 
mandamus,  and  an  action  for  a  false  return.  Where  a  person 
not  intkled,  intrudes,  he  may  be  removed  by  an  information 
in  the  nature  of  quo  warranto,  and  fined  for  his  usurpation. 
If  yota  would  proceed  criminally,  prefer  an  indictment.  That 
is  more  proper  for  a  precedent.  But  how  is  corruption 
proved?  For  the  application,  the  belief  of  corrupt  motives  is 
sworn  to,  but  the  defendants  positively  deny  the  motives  so 
imputed  to  them.  The  former  restorations  dad  not  go  upon  [  5go  ] 
the  merits.  The  question,  whether  non-residence  is  a  cause 
for  disfranchising  a  capital  burgess,  (which  was  the  ground  of 
the  amotions  complained  of,)  has  never  yet  been  tried.  It  is 
now  clear  that  all  the  capital  burgesses  are  of  die  council,  ye^ 
on  the  returns  to  the  different  mandamuses,  that  was  disputed, 
and  the  contrary  maintained  on  the  part  of  the  prosecutors; 
though  they,  being  possessed  of  the  charter,  knew  it  to  be 
so  r+  VI 1].     I  think  the  rule  must  be  discharged. 

Willes,  ancrAsHHVRST,  Justices,  of  the  same  opinion. 

BuLLEfi,  Justice, — When  corporations  combine,  and  cor- 
ruptly prostitute  their  office  to  election  purposes,  i  agree  that 
such  a  case  is  a  proper  subject  for  an  information.  But  the 
corruption  should  be  made  out.  The  defendants  here  posi- 
tively deny  the  particulars  of  die  charge,  and  the  question  con- 
cerning non-residence  has  never  yet  been  decided.  The  de» 
fendants  swear  they  believe  it  to  be  a  solid  ground  of  amotion ; 
that  they  have  used  every  means  to  bring  it  to  a  determination^ 
but  hitherto  without  success.  As  that  paint  is  yet  tfndetef* 
mined,  I  should  think  it  Would  be  improper  to  softer  an  in* 
formation  to  go. 

The  rule  discharged. 

[t  12i]  Supra,  p.  182,  note  {19]. 
N* 
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5th  Fdb. 

•[  591  ] 

A  person  indict- 
ed for  high  trea- 
son is  edtitled  to 
a  copy  of  the  in- 
dictment and 
lists  of  the  wit- 
nesses for  the 
crown,  and  of 
the  jurymen  who 
an  lobe  return- 
ed on  the  panel, 
ten  days  before 
his  arraignment. 
—It  is  high  trea- 
son to  attempt, 
by  intimidation 
and  violence,  to 
compel  the  re- 
peal of  a  law.— 
The  statute  of 
13  Car.  2.  st.  1. 
r.  5.  &  2.  is  not 
repealed  by 
IHT.kM.test. 
%c.2,\  1.  art. 
5— A  witness  is 
not  obliged  to 
answer  whether 
he  is  a  Roman 
Catholic— Co- 
pies of  the  jour- 
nals of  parlia- 
ment are  evi- 
dence. 


The  Kino  against  Lord  George  Gordon. 


A  N  indictment  for  high  treason  having  been  found  \ 
■"•  Lord  George  Gordon,  the  Attorney-General  moved,  in 
the  last  term,  (on  Saturday,  the  1 1th  of  November,)  for  a 
rule  upon  the  sheriff  of  Middlesex,  to  deliver  to  the  prose- 
cutor a  list  of  die  jurymen  he  intended  to  return  on  the  panel, 
in  order  that  the  prosecutor  might  be  enabled  to  deliver  soch 
list  to  the  prisoner,  (according  to  the  provision  of  the  statute 
of  queen  Anne  (a),)  at  the  same  time  with  the  copy  of  the  in- 
dictment. He  said,  this  seemed  the  only  method  of  comply- 
ing with  the  meaning  of  the  statute.  The  words  are,  Tint  a 
list  of  the  witnesses  that  shall  be  produced  on  the  trial,  for 
proving  the  indictment,  and  of  the  jury,  mentioning  the 
names,  #c.  be  delivered  to  the  party  indicted,  ten  days  before 
the  trial.  This,  he  said,  had  been  construed  to  mean,  before 
the  arraignment [1],  and,  as  there  is  no  issue  till  arraignment, 
there  *  can  be  no  jury,  strictly  speaking,  because  no  jury  pro- 
cess can  be  awarded  till  issue  joined. 
The  rule  was  granted  [2]. 

Lord  George  was  this  day  tried  at  the  bar.  The  indictment 
was  for  levying  war  against  the  king.  The  manner  in  which 
the  trial  proceeded  was  this :  Norton  opened  the  indictment 
The  Attorney-General  then  stated  the  case,  and  produced  the 
evidence  for  the  crown ;  the  witnesses  being  examined  in  their 

turns, 


(a)7  Ann.c.<l\.§  11. 

[1]  By  the  statute  of  7  Will-  3. 
c.  3.  of  which  that  of  7  Ann.  is  but  an 
extension,  a  copy  of  the  indictment 
was  to  be  given,  five  days,  at  least, 
before  the  prisoners  should  be  tried, 
in  order  to  enable  them  to  advise  with 
counsel  thereupon  to  plead  and  make 
their  defence.  This  must  have  meant 
live  days  before  arraignment,  because 
the  prisoner  pleads  inttanter  upon  the 
arraignment. 

[2]  This  provision  in  the  statute  of 
queen  Anney  was  not  to  take  effect  till 
after  the  death  of  the  late  Pretender ; 
and  this  was  the  first  instance  in  which 
a  person  indicted  for  high  treason  had 
been  in  titled  to  the  benefit  of  it.    The 


rule  was  drawn  up  in  the  following 
words : 

Middlesex.  -v  "Itisordered 
The  king  against  #  that  the  sheriff 
George  Gordon,  esq.  V  of  Middlesex** 
commonly  called  1  forthwith  deli- 
Lord  George  Gordon,  ver  to  Mr. 
Chamberlayne,  the  solicitor  for  the 
prosecutor,  a  list  of  the  jury  to  be  re- 
turned by  him,  for  the  trial  of  the  pri- 
soner, mentioning  the  names,  profes- 
sions, and  places  of  abode,  of  *uca 
jurors,  in  order  that  such  list  nu>  &' 
delivered  to  the  prisoner,  at  the  sami* 
time  that  the  copy  of  the  indictment 
is  delivered  to  him.— On  the  motion 
of   Mr.   Attorney-Gcncralr-By  tbc 

court." 

Immediately 
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dims,  by  the  different  counsel  concerned  for  the  prosecution, 
viz.  theAttorney-General,  the  Solicitor-General,  (Mansfield), 
Bearcroft,  Lee,  Howarth,  Dunning,  and  Norton.  Kenyon 
then  opened  the  case  on  the  part  of  the  prisoner ;  after  which, 
Erskitie,  his  other  counsel,  told  the  court,  he  meant  to  re- 
serve his  address  to  the  jury,  till  ^fter  the  evidence  for  the  pri- 
soner had  been  gone  through  :  he  said  there  was  a  precedent 
for  this,  in  the  state  trials  (a).  Lord  Mansfield,  upon 
this,  told  him,  that,  as  far  as  he  was  concerned,  he  should  be 
glad  to  hear  him  at  any  stage  when  it  was  most  desirable  to 
himself;  and  the  Attorney-General  declared,  that  no  objec- 
tion would  be  made  on  the  part  of  the  prosecution.  The  evi- 
dence was  then  produced ;  and  Ersjcine  having  observed  upon 
it,  the  Solicitor-General  replied. 

The  case,  on  the  part  of  the  prosecution,  was ;  That  the 
prisoner,  by  assembling  a  great  multitude  of  people,  and  en- 
couraging them  to  surround  the  two  houses  of  parliament,  and 
commit  different  acts  of  violence,  particularly  burning  the 
Roman  Catholic  chapels,  had  endeavoured  to  compel  the  re- 
peal of  an  act  of  parliament  (6). 

Lord  Mansfield,  when  he  began  to  sum  up  the  evidence, 
stated  to  the  jury,  that  it  was  the  unanimous  opinion  of  the 
court  [f  1],  that  an  attempt,  by  intimidation  and  violence,  to 
force  the  repeal  of  a  law,  was  a  levying  war  against  the  king ; 
and  high  treason.  He  requested  that  he  might  be  corrected, 
if  his  notes  should  be  deficient  in  any  part,  by  those  of  the 
other  judges,  and  of  the  jury ;  and  he  concluded  by  telling  the 
jury,  that  if  the  scale  should  hang  doubtful,  and  they  were  not 
fully  satisfied  of  the  prisoner's  guilt,  they  ought  to  lean  to  the 
favourable  side,  and  acquit  him. 

The  trial  lasted  from  eight  in  the  morning,  till  a  quarter 
after  five  of  the  mottling  following.  The  jury  withdrew  for 
some  time,  and  then  brought  in  a  verdict  ot  acquittal.  Lord 
Mansfield,  and  the  other  judges,  continued  on  the  bench 
Jhe  whole  of  the  time,  till  the  jury  retired. 

Some 
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Immediately  after  this  rule  was  pro- 
nounced, Erskinc  moved,  that  the  pri- 
soner might  have  counsel  assigned  to 
him,  that  Kenyon  and  himself  should 
be  assigned,  and  that  they  might  have 
free  access  to  him  at  all  reasonable 
)iours,  according  to  the  provisions  of 
7  WUL  3.  *.  3.  §  1.    Buller,  Justice, 


doubted  whether  ihis  application 
ought  not  to  be  made  by  the  prisoner 
himself,  at  the  bar,  the  words  of  the 
statute  being,  "  Upon  his  or  their  re* 
*'  quest;"  but,  the  Attorney-General 
consenting,  the  motion  was  allowed. 


(a)  Qu. 

(b)  Viz. 


18  Geo.  3.  c.  60. 


J>l]  Vide  East's  Pleas  of  the  Crown,  p.  7t* 
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Some  points  of  law,  and  of  evidence,  arose,  into 
of  the  trial. 

1.  It  was  contended,  by  the  counsel  for  the  prisoner,  that 
the  statute  of  IS  Car.  ft.  $t.  1.  c.  5.— (By  which  it  ii  erect- 
ed, Hat  not  more  than  twenty  names  shall  be  signed  to 
any  petition,  ifc.  to  tbe  king,  or  either  house  of  pubamHt, 
for  any  alteration  of  matter*  established  by  law,  hi  church  or 
state,  unless  the  contents  thereof  be  previously  approved  of} 
in  the  manner  therein  mentioned;  and  that  no  petson  or  per- 
sons shall  repair  to  his  majesty,  or  both,  or  either  of  the 
houses  of  parliament,  upon  pretence  of  delivering  any  petition, 
Sfc.  accompanied  with  excessive  number  of  people*  nor,  st  any 
one  time,  with  above  the  number  of  ten  persons,  on  pain  of 
incurring  a  penalty  not  exceeding  j£lOO,  and  three  raostta 
imprisonment  fc>,>— was  virtually  repealed  by  that  article  in 
the  bill  of  righto,  which  declares,  "  That  it  is  the  right  of  At 
subjects  to  petition  the  king,  and  that  all  commitments  tod 
prosecutions  for  such  petitioning  are  illegal  (</)."  Bat  Lord 
Mansfield,  in  his  directions  to  the  jury,  said,  he  had  sever 
before  heard  it  supposed,  that  the  act  of  Car.  2.  was  repeal* 
ed;  and  that  it  was  the  joint  and  clear  opinion  of  the  whole 
court,  that  tbe  bill  of  rights  did  not  mean  to  meddle  with  it 
at  all ;  that  neither  that,  nor  any  other  act  of  parliament,  had 
repealed  it ;  and  that  it  was  in  full  force. 

ft.  Some  of  the  witnesses  for  the  cronyn  had  given  iaeii 
dence>  that  Lord  George,  in  addressing  the  crowd,  either  at 
Coachmaker$'  Hull,  or  in  the  lobby  of  the  house  of  commons, 
had  alluded  to  what  bad  passed  in  Scotland,  at  the  time  whet 
at  was  in  agitation  to  extend  the  benefit  of  the  provisions  of  tbe 
statute  of  18  Geo.  3.  c.  60.  to  the  Roman  Catholics  in  that 
country,  and  had  said ;  "  The  Scotch  carried  their  point,  by 
44  firmness  and  steadiness ;"  "  The  Scotch  had  no  redress,  til 
*  they  polled  down  mass-houses  ;n  or,  «  When  the  Scotch 
"  pulled  down  mass-houses,  they  had  redress.9  The  Attorney* 
General  then  offered  to  call  witnesses  to  prove,  that  mass* 
houses  had  actually  been  destroyed  in  Scotland.  This  evidence 
was  objected  to,  as  not  having  any  relation  to  the  present  ea* 
quiry,  or  the  conduct  of  Lord  George,  and  therefore  Irrele- 
vant, and  inadmissible.  But  the  court  over-ruled  die  obpc* 
tion,  on  the  ground,  that  the  evidence  offered  would  aw* 
what  it  was  that  Lord  George  had  referred  to,  and  held  out  as 
an  example,  and  that  it  was  matter  of  fact  which  had  an  actual 
existence. 

3.  A  witness  being  asked,  on  the  cross-examination,  if  he 
was  a  Roman  Catholic,  the  question  was  objected  to ;  and 
the  court  ruled,  that  he  was  not  obliged  to  answer  it,  because 
if  he  were  to  say  he  was,  his  declaration  would  be  ewdencs 
against  him,  and  might  subject  him  to  penalties. 

(O  52.  (d)lW.$M*ttu.%+  c.2.  51.  «rf.5. 
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%  4.  Sworn  copies  of  certain  entries  in  the  journals  of  the 
house  of  commons*  tore  produced,  ami  read  as  evidence,  on 
the  part  of  dm  crown,  without  being  objected  to[3]. 
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[3]  I,  therefore,  presume,  that  sworn 
copies  of  the  journals  of  parliament, 
are  clearly  evidence ;  though  I  have 
known  it  disputed*  It  is  a  general  no- 
tion, that  copies  of  nothing  but  re- 
cords are  admissible  [<&],  if  the  ori- 
ginals exist ;  and  I  remember  a  Hidden 
by  DiiMftMg,  in  AT.  12  Geo.  8.  (27  Jfa». 
1771 J  for  a  rale  en  the  Ernst  Indm 
Company,  to  shew  cause,  way  they 
should  not  permit  their  original  trans- 
fer books  to  be  produced,  on  the 
ground  that  copies  from  them  could 
not  be  read.  He,  on  that  occasion, 
stated  the  principle  to  be  what  I  have 
just  mentioned,  and  said  there  had 
been  many  nonsuits  for  want  of  pro- 
ducing the  original  journals  of  the 
house  of  commons.  But  the  court 
denied  the  rule  to  be  as  he  stated  it, 
and  mentioned  several  instances  where 
copies  of  matters*  not  of  record,  are 
admissible;  as  regies  of  court-rolls,  of 
,  parish-regiatare,  $c.  and  Lord 
[  5<H  }  Mansfield  expressly  said, 
that  copies  of  the  journals  are 
evidence  [f  122],  and  that  he  parti- 
cularly remembered  their  being  ad- 
mitted on  a  trial  at  bar,  in  a  cause  in 
which  he  was  leading  counsel  for  the 


late  Sir  JVatkin  Williams  Wynne, 
against  Middleton,  the  sheriff  of  Den- 
bighshire, on  an  action  for  a  false  re- 
turn. That  Mr.  Onslow,  then  speaker* 
of  the  house  of  commons,  made  a 
point  with  his  lordship,  that  the  co- 
pies should  be  offered  in  evidence, 
though  nothing  would  have  been  so 
easy  in  that  case  as  to  produce  the 
original  journals.  The  court  added, 
that  the  reason  ab  inconvenienti,  for 
holding  it  not  necessary  to  produce 
records,  applied,  with  still  greater 
force,  to  such  public  books  as  the 
transfer  books  of  the  East  India  Com- 
pany: for  the  utmost  confusion  would 
arise,  if  they  could  be  transported  to 
any  the  most  distant  part  of  the  king- 
dom, whenever  their  contents  should 
be  thought  material  on  the  trial  of  a 
cause.  The  rule  granted  was,  to  shew 
cause  why  copies  of  those  entries  in  the 
transfer  books,  which  the  party  meant 
to  make  use  of,  as  relative  to  the  mat- 
ter in  dispute,  should  not  be  taken, 
and  read  in  evidence  at  the  trial ;  the 
rule  to  be  served  both  on  the  solicitor 
for  the  Company,  and  the  opposite 
party  [f  2]. 

.    The    correct  principle,    therefore, 

seems 


[<3>]  Lord  Cole  says,  "The  journals 
"  of  the  bouse  of  commons  are  re- 
"  cords.  The  book  of  the  clerk  of  the 
"  house  of  commons,  which  is  a  re- 
"  cord,  as  it  is  affirmed  by  act  of  par- 
'*  liament  in  anno  6  H.  8.  c.  l6." 
4  Inst,  23.  The  words  of  the  act  to 
which  he  refers,  are,  "  Except  the 
''  same  be  entered  of  record  in  the  book 
'*  of  the  clerk  of  the  parliament,  ap- 


"  pointed,  or  to  be  appointed,  for  the 
"  commons'  house."  That  the  clerk's 
book  means  the  journals,  is  clear  from 
several  old  entries.  Journ.  h.  of  com. 
25th  Feb.  1623-4.  vol.  1.  p.  673.  col. 
2.  1  March,  1623-4.  ft.  676.  col.  1. 
12  March,  1623.  ft.  683.  col.  2. 

[t  122]   Vide  Jones  v.  Randall,  B. 
R.  H.  14  Geo.  3.  Coivp.  17. 


[f  2]  So,  examined  copies  of  the 
tank  books  are  evidence  of  possession, 
transfer,  &c.  of  stock,  Marsh  v.  Col- 


net,    2  Esp.  665.    Brctton  ▼.  Cope* 
Pcake,  N.  P.  Rep.  30. 
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178  !•       Mens  to  be  as  laid  down  "  original  is  of  a  public  nature,  and 

by  Lord  Holt,  in  a  case  "  would  be  evidence  if  produced,  in 

of  Lynche  v.  Ckrke,  viz.  "  immediate  sworn  copy  thereof  will 

14  That,    wherever   an  "  be  evidence."  d  Salk.  154. 


wn$52?9  Le  Caux  against  Eden. 

An  .ctkm  win     rpHE  defendant  was  captain  of  a  letter  of  marffve  called  tie 

not  lie  at  com-         1-n^  i     i    *  *•  n  *•         •  i_      _j 

mon  hw  for  ■*•  Enterpnze,  and,  being  on  a  cruize,  fell  in  wiih,  and 
&iie  imprim-    took  as  a  prize,  a  trader  called  the  Bee,  belonging  to  Jersey, 

meat,  where  the       r     i  •   ■  r»  •    *  .  •        t>   *  •  ^  j 

imprisonment  of  which  one  Fatnton  was  captain,  Robine,  supercargo,  and 
""^IfcJtf  "**  ^aMT>  (lhe.  Present  plaintiff,)  second  mate.  They,  with 
Skin^^hTp  as  others  belonging  to  the  Bee ,  were  removed  into  the  Enter' 
S^h-^hZtaA  ^"^  anc*  brought  to  England;  and  the  court  of  Jdmiralty 
acquitted.  restored  the  ship  and  cargo,  and  condemned  the  captor,  m 

costs  and  damages.  After  this,  Fainton,  Robine,  and  Le 
Caux,  brought  separate  actions  of  trespass  and  false  impri- 
sonment, against  Eden;  to  which  he  pleaded  the  general 
issue;  and  they  all  stood  in  the  paper  of  causes  to  be  tried 
before  Lord  Mansfield,  at  the  Sittings  after  Michaelmas 
Term,  <20  Geo.  3.  Fainton  v.  Eden  and  Robine  v.  Eden,  by 
special  juries,  and  Le  Caux  v.  Eden,  by  a  common  jury. 
Fainton  v.  Eden  came  on  first,  on  Friday,  the  17th  of  De- 
cember, 1779.  The  counsel  for  the  plaintiff  pressed,  that 
the  jury  might  be  directed  to  assess  damages  upon  a  case  to  be 
made,  subject  to  the  opinion  of  the  court.  Lord  Mans- 
field said,  he  thought  the  action  a  new  attempt,  which,  if  it 
succeeded,  would  destroy  the  British  navy.  If  an  action  at 
law  should  lie,  by  the  owners,  and  every  man  on  board  a  ship 
I  595  J  taken  as  prize,  against  the  captor,  and  every  man  on  board 
his  ship,  no  roan  would  dare  to  take  a  ship.  He  thought  a 
doubt  made,  and  the  pendency  of  such  a  question,  especially 
if  large  damages  were  given,  would  have  very  bad  effects,  and 
obstruct  the  necessary  operations  of  the  sea  service ;  and,  be* 
ing  clearly  of  opinion,  that  no  such  action  had  ever  been  sus- 
tained; that  he  himself  had  frequently  ruled  that  such  an 
action  would  not  lie ;  and  that,  upon  principles  of  law,  coo- • 
venience,  and  sound  policy,  and  also  upon  the  authority  of 
precedents,  such  an  action  could  not  be  maintained,  he  re- 
fused to  direct  the  jury  to  make  a  case,  or  find  a  special  ver- 
dict. The  plaintiff  might  move  for  a  new  trial ;  the  jury 
might  find  a  special  verdict,  if  they  chose*  so  to  do;  but  be 
advised  them  to  find  for  the  defendant ;  which  they  did.  lb- 
bine  v.  Eden  stood  next  in  the  paper,  and  came  on  imme- 
diately after ;  when  the  counsel  for  the  plaintiff  combated  the 
opinion  Lord  Mansfield  had  given  in  the  former  can* 

with 
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great  warmth,  and  earnestly  pressed  the  jury  to  find  for  the      1781*. 
plaintiff.    Lord  Mansfield  adhered  to  his  former  direc-      wvw 
tion,  which  the  jury  followed,  and  found  for  the  defendant.     Le  Calx 
Le  Caux  v.  Eden  stood  lower  in  the  paper,  and  did  not  come       against 
on  till  Wednesday,  the  22d  of  December.  Lord  M  ansfi  eld,       Eden. 
understanding  that  the  counsel  for  the  plaintiff  persisted 
strongly  that  the  action  lay,  and,  instead  of  moving  for  a  new 
trial,  meant  to  tender  a  bill  of  exceptions,  told  them,  he  would 
consent  to  a  special  verdict.     He  mentioned  his  opinion  to  the 
jury,  and  said,  as  to  that  point,  it  was  agreed  by  both  parties, 
that  they  should  find  a  special  verdict :  therefore  they  were  to 
assess  damages,  supposing  the  action  to  lie.    The  jury,  who 
had  heard  what  had  passed  in  the  other  two  causes,  had  pro* 
bably  formed  a  judgment  of  their  own,  and  they  found  for 
the  defendant.    They  were  again  told,  it  was  agreed  they 
should  find  a  special  verdict,  and  assess  damages  for  the 
plaintiff,  and  they  were  sent  back.     At  last,  with  great  re- 
luctance, they  found  one  shilling  damages. 

The  special  verdict  stated  as  follows  : 

"  On  the  29th  of  October,  1778,  the  plaintiff  was  the  se- 
"  cond  mate  on  board  a  certain  ship  or  vessel  called  the  Bee, 
"  of  which  Fainton  was  then  master,  and,  as  such  mate,  the 
u  plaintiff  on  that  day  was  proceeding  on  a  certain  voyage, 
"  in  the  said  ship,  from  certain  parts  beyond  the  sea,  to  wit, 
"  from  the  harbour  of  Paspibiac,  in  the  bay  of  Ch&leurs,  on 
"  the  coast  of  Canada,  to  the  island  of  Jersey.    The  defen- 
"  dant  was,  on  the  .same  day,  captain  or  commander  of  a      [  5p6  ] 
"  certain  ship  of  war,  or  letter  of  marque,  called  the  Enter- 
"  prize,  and  was  then  cruizing  on  the  high  seas,  and,  on  the 
"  same  day,  attacked,  and,  after  examining  all  the  papers, 
"  and  documents,  relating  to,  or  in  anywise  respecting,  the 
u  said  ship  the  Bee,  her  owners,  cargo,  and  destination, 
"  seized  the  said  ship  the  Bee,  as  a  prize,  and  caused  the 
"  plaintiff  to  be  removed,  together  with  others  of  the  men, 
"  out  of  her,  to  and  on  board  the  Enterprize,  and  kept  and 
"  continued  him  on  board  thereof,  until  her  arrival  in  Eng- 
"  land.     A  suit  was  thereupon  commenced,  in  his  majesty's 
"  High  Court  of  Admiralty  of  England,  by  John  Fiott, 
"  who  claimed  the  said  ship,  called  the  Bee,  and  all  the 
if  goods,  wares,  and  merchandizes,  therein  laden  at  the  time 
"  of  her  being  so  taken  and  seised,  and,  on  the  4th  of  March, 
u  1779>  the  right  worshipful  Sir  James  Marriot,fo.  con- 
"  demiied  the  defendant,  the  captor,  in  costs  and  damages, 
"  and  referred  the  same  to  the  register  of  the  same  court, 
"  taking  to  his  assistance  two  merchants,  who  were  to  make 
u  their  report  thereon.    The  register  afterwards  made  his  re- 
"  port  as  follows : 

(The  report,  which  was  set  forth  in  hac  vet  ba,  contained 
allowances  under  different  articles,  viz.  for  the  passage  of 

passengers, 
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1781*       and  apportion  the  damage  sustained  by  every  individual  in  me 

v^v^      ship,  from  the  imprisonment  ? — 2.  If  we  were  to  suppose 

Le  Caux     the  exclusive  jurisdiction  of  the  Admiralty  to  exist,  still,  as 

Against        the  plaintiff  has  shewn  a  primd  facie  trespass,  the  special 

Eden.       matter  of  the  capture  as  prize,  ought  to  have  been  pleaded 

by  the  defendant,  in  order  to  oust  the  jurisdiction  of  this 

court,  and  it  cannot  be  taken  advantage  of  on  the  general 

issue. 

The  counsel  for  the  defendant, — 1.  Stated  this  to  be  a 
case  where  nothing  had  been  done  but  what  was  barely  ne- 
cessary for  the  purpose  of  bringing  the  vessel  into  port,  in 
C  599  ]      order  that  the  regular  enquiry  might  be  made,  whether  she 
was,  or  was  not,  lawful  prize.    They  did  not  deny  that  the 
taking  was  a  trespass,  for  which  there  was  a  remedy,  but  they 
insisted,  that  it  was  so  circumstanced  as  not  to  be  conusable 
any  where  but  in  the  court  of  Admiralty.     What  might  be  the 
case  if  the  captors  were  guilty  of  wanton  abuse,  and  unne- 
cessary severity,  as  nothing  of  that  sort  had  happened  here, 
there  was  no  occasion  to  enquire ; — (though  hee  said,  he  did 
not  at  all  admit,  that,  even  in  such  a  case,  an  action  at  com- 
mon law  would  lie.) — Compensation  is  due,  if  any  injury 
has  been  suffered,  but,  as  the  original  question  was,  "prize 
"  or  no  prize"  both  that  and  all  die  necessary  consequences 
of  the  capture  as  prize,  belonged  solely  to  the  jurisdiction 
of  the  Admiralty  court,  and   could  only  be  enquired  into 
there.     It  is  as  much  a  trespass  to  take  a  man's  ship,  as  to 
take  his  person:  Now,  when  goods,  supposed  to  be  enemy's 
goods,  are  found  on  board  a  neutral  vessel,  the  goods  only 
are  liable  to  capture  [<3>  1],  yet,  as  it  is  necessary  to  secure 
the  vessel  in  order  to  bring  the  goods  into  harbour  for  con- 
demnation, the  owner  cannot  maintain  an  action  for  taking 
the  ship,  although  the  goods  should  be  proved  to  be  neutral, 
but  the  Admiralty  court,  in  such  a  case,  would  allow  da- 
mages for  the  detention  of  die  ship  [<*«].    By  parity  of 
reason,  why  should  they  not  for  the  detention  of  die  person  ? 
To  separate  the  question  of  " prize orno  prize"  and  that 
concerning  the  incidental  damages,  would  be  to  divide,  be- 
tween two  different  jurisdictions,  the  same  entire  transaction; 
There  are  many  authorities  which  establish  the  position,  that, 
where  the  original  or  principal  matter  is  not  conusable  at 
common  law,    neither  are  die  consequences;    IS  Co.  53. 
Cro.  EL  685.     Carth.  398.     2  Keb.  SGO.      1  Lev.  «4S. 
2  Lev.  25.     Molloy,  Lib.  1.  c.  4.    §32.  p.  731.    Living- 
ston  v.  Mackenzie,  at  Guildhall,  before  Lord  Mansfield, 
10  Geo.  3. — (Lee  cited  that^case  from  a  note  of  his  own.)— 
As  questions  concerning  prizes  chiefly  arise   between  fo- 
reigners and  British  subjects,  it  is  highly  expedient  that  they 

should 

!<*>  I]  Salucci  v.  Johnson,  B.  R.  H.  25  Geo.  3.     [<»  2 J  I&- 
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should  be  decided  according  to  a  law,  not  municipal  and  p*»  1 78 1  • 
culiar  to  this  country,  but  generally  known  and  adopted.  In  v^v'w 
almost  all  the  treaties  between  us  and  foreign  states,  it  fe  Lb  CAtttt 
stipulated,  either  expressly,  or  by  implication,  that  all  mat-  against 
ters  relative  to  prizes  shall  be  determined  in  the  Admiralty  Ede*. 
court.  There  is,  for  instance,  an  express  article  to  that  ef- 
fect, in  the  treaty  of  1699,  between  Qredt  Britain  and  Den- 
mark, (Art.  35.}  Another  advantage  arising  from  the  juris-  r  goo  1 
diction  of  the  Admiralty  court  is  the  expedition  of  the  de- 
cision ;  for  by  the  rules  of  that  court  a  cause  can  hardly  lart 
beyond  a  month.  If  foreigners  were  obliged  to  sue  at  com* 
mon  law,  they  could  yery  rarely  remain  in  England,  with 
their  witnesses,  the  necessary  time  for  the  final  determination 
of  their  cause.  But  the  great  convenience  is,  that  all  parties 
concerned  may  join  in  one  libel,  whereas,  if  the  action  at 
law  could  be  supported,  die  costs  alone  of  the  numberless 
suits  to  which  every  individual  among  the  captors  would  be 
exposed,  would,  independent  of  damages,  be  sufficient  to 
deter  every  man  of  common  prudence  from  entering  into  the 
service.  It  would  certainly/  with  regard  to  privateers,  and 
letters  of  marque,  have  the  effect  of  a  prohibition.  It  may 
be  true  that  this  plaintiff  was  not  a  party  to  the  suit  in  the 
Admiralty,  but  he  might  have  been,  or  any  of  the  persons 
interested  might  have  sued  on  behalf  of  himself  and  all  the 
rest.  An  instance  of  a  libel  of  that  sort  may  be  found  in 
the  printed  appeals,  in  the  year  1764,  in  the  case  of  the  ship 
1j€  Vigilant.  Though,  perhaps,  no  direct  case  can  be  men- 
tioned of  an  assessment  of  damages  in  the  Admiralty  court, 
eo  nomine,  for  the  personal  injury  of  imprisonment,  yet  the 
fith  and  7th  standing  interrogatories  exhibited  hi  order  to 
ascertain  the  damages  are  bo  general,  that  ?ny  sprt  of  per- 
gonal injury  might  be  stated  iu  answering  them.  In  the  4th 
Institute,  134,  it  is  laid  down,  that  the  Admiralty  has  juris- 
diction over  "  contracts,  pleas,  and  quereles,  upon  the  sea," 
which  last  expression  seems  to  include  personal  trespasses ; 
and  the  same  doctrine  seems  to  be  recognized  in  1  Roll. 
Rep.  250,  and  3  Blackst.  106,  ,107.— 2.  With  regard  to 
the  plea,  the  facts  which  come  out,  upon  the  plaintiff's  own 
case,  shew,  that  this  is  not  a  trespass  at  common  law,  and, 
therefore,  the  general  issue  is  sufficient;  the  plaintiff  has 
failed  in  proving  his  case,  and  ought  to  haye  submitted  to  a 
nonsuit. 

L«ord  Mansfield  did  not  go  into  the  argument  at  Iftfge, 
Jmt  adhered  to  the  opinion  he*  had  so  repeatedly  and  pe- 
remptorily given  at  Nisi  Priu$;  and  probably  thought  it 
more  decent  to  leave  the  discussion  of  ii  to  the  other 
judges. 

Willes,  JWice,-*Under  all  the  circumstances  of  this 
case,  as  stated  in  the  special  verdict,  I  am  of  opinion,  that 
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1781.       the  action  is  not  maintainable.     1  may  perhaps  go  upon  nar- 

^sym+j       rower  ground  than  the  rest  of  die  court,  but  the  rule  I  would 
Le  Caux     lay  down  is,  that,  where  the  injury  is  the  necessary  *  and  na- 

'  against  tural  consequence  of  the  capture,  the  court  of  Admiralty  has 
Eden.  the  sole  and  exclusive  jurisdiction.  The  cases  cited  go  to 
*[  601  ]  establish  that  principle.  I  must  decide  upon  the  facts  as 
found  by  the  verdict,  which  are  merely,  that  the  ship  was 
seized  as  prize  by  the  defendant,  and  that  he  caused  the 
plaintiff,  together  with  others  of  the  crew,  to  be  removed 
from  thence  into  his  own  ship,  and  kept  him  there  till  their 
arrival  in  England.  Nothing  appears  to  have  been  done 
which  could  have  been  avoided,  consistent  with  the  seizing 
the  ship  as  prize*  I  will  not  say  there  may  not  be  case* 
where  this  court  would  have  a  concurrent  jurisdiction  ;  if,  for 
instance,  personal  ill-tieatment  should  be  used,  not  the  ne- 
cessary effect  of  the  capture.  Suppose  the  ship  were  con- 
demned as  lawful  prize,  hut  that  some  of  the  crew  had  been 
used  with  unnecessary  cruelly;  1  do  not  know  whether,  in 
such  a  case,  the  Admiralty  would  take  conuzance  of  the  in- 
jury, though  it  is  very  remarkable,  that  no  action  at  law  has 
ever,  been  brought.  However,  that  difficulty  does  not  ari<e 
here.  It  is  said,  there  is  no  jury,  in  the  Admiralty  court,  to 
assess  damages  for  a  personal  injury,  but  I  see  no  reason  vhv 
that  court  should  not  judge  of  such  injuries,  as  well  as  of 
those  which  affect  property.  Hiey  have  an  adequate  method 
of  ascertaining  the  damages,  by  reference  to  the  Register, 
>\  ho  may  call  in  the  assistance  of  assessors.  There  is  nothing 
in  the  supposed  difficulty  of  apportioning  die  damages.  U  hy 
may  not  <£l00  be  assessed  to  one  man,  and  Is.  to  another r 
There  has  been  such  an  apportionment  in  this  very  case.  If 
there  is  a  remedy  in  the  Admiralty  court,  that  is  sufficient; 
and  it  is  certainly  a  great  advantage,  that  the  parties,  there, 
can  all  join  in  one  libel.  It  would  be  of  the  most  danger- 
ous consequence  to  the  sea-service  if  such  au  action  as  this 
could  be  maintained. 

Ashhuust,  Justice, — The  circumstance  of  no  action 
having  ever  been  brought  is  almost  decisive,  that  it  has  been 
the  general  apprehension,,  that  no  such  action  will  lie ;  for 
the  occasions,  in  time  of  war,  have  been  innumerable.  The 
inconvenience  of  entertaining  such  causes  would  be  intoler- 
able; because  every  individual  in  the  captured  ship  might 
bring  a  separate  action  against  every  man  in  the  crew  of  the 
vessel  making  the  capture.  The  case  in  1  Levinz  goes  on 
good  and  solid  grounds.  It  is  unnecessary  to  go  into  all  pos- 
sible cases,  or  to  say  how  it  would  be,  if  unnecessary  personal 

[  602  ]  cruelty  were  exercised ;  but  where  the  Admiralty  court  has 
jurisdiction  of  the  original  matter,  it  ought  also  to  have  ju- 
risdiction of  every  thing  necessarily  incidental. 

Bulled  Justice, — *  The  question  on  this  special  verdict, 

a? 
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as  it  was  stated  by  Mr.  Dunning,  is  a  plain  broad  question  ;       1781* 
namely,  whether  an  action  at  common  law  can  be  maintained       s^v-w/ 
for  an  imprisonment  on  a  capture  at  sea  us  prize;  and,  as  it     La  Caux 
b  of  general  importance,  I  have  taken  all  the  pains  I  could       against 
to  look  into  the  books.  Edsv . 

'  There  is  no  case  in  which  it  has  ever  been  holden,  that 
such  au  action  would  lie;  and,  if  it  could  be  maintained, 
there  are,  in  every  war,  such  frequent  opportunities  for  it,  that 
it  milst^  have  happened  in  every  day's  practice,  or  some  in* 
stances,  at  least,  must  have  been  in  the  memory  of  those 
who  have  had  long  experience  in  Westminster  Hall;  but  there 
is  not  the  smallest  trace  of  such  a  determination,  or  even  dic- 
tum, in  any  court  iu  England. 

'  An  universal  silence  in  Westminster  Hall,  on  a  subject 
which  so  frequently  gives  occasion  for  litigation,  is  a  strong 
argument  to  prove  that  no  such  action    can  be  sustained 

'  But  the  case  does  not  rest  on  negative  usage  only ;  for 
there  are  a  current  of  authorities,  from  the  time  of  Queen 
JElizabeth,  to  the  present  time,  all  of  which  agree,  that  the 
Admiralty  has  jurisdiction,  not  only  of  the  question,  "  prize 
*'  ornot  prize"  but  of  all  its  consequences:  and  many  of 
them  agree,  that  the  Admiralty  has  the  sole  and  exclusive  ju- 
diction,  and  that  the  courts  of  common  law  have  no  jurisdic- 
tion at  all  of  such  questions. 

'  The  case  most  in  point  with  the  present  is  that  of  Rous 
v.  Hassard  3$  i  contra,  argued  at  the  Cock-pit,  on  the  22d 
of  March,  1749,  and  determined  by  Lord  Chief  Justice  Lee, 
on  the  2d  of  April,  1750. 

'  The  circumstances  of  that  case  were  these  :  Rous,  hav-  . 
ing  a  letter  of  marque,  on  the  18th  of  December,  1741 ,  seized 
a  sloop  called  the  South" Kingstown,  or  Paon,  as  prize,  and 
afterwards  libelled  against  her  as  prize  in  the  Admiralty  court 
in  South  Carolina.  She  was  claimed  by  a  third  person,  as 
-French  property,  (the  war  then  being  with  Spain,)  and  the 
Admiralty  court  acquitted  the  ship  and  cargo.  Then,  an  ac- 
tion of  trespass  was  brought  against  Rous,  in  the  inferior 
court  of  Common  Pleas  at  Newport,  in  Rhode  Island,  for 
taking  the  sloop,  to  which  he  pleaded  "  not  guilty  [l~\,"  and 
there  was  a  verdict  against  him,  with  <£8000  damages  and  £  60S  ] 
costs.  On  an  appeal  and  cross  appeal  to  the  superior  court 
of  judicature  at  Nervport,  the  verdict  and  judgment  in  the 
-inferior  court  were  confirmed.    Then,  there  was  an  appeal 

and 

[t  125]  Littl.  §  108.  2  Ld.  Raym.  «  any  special  matter    in   evidence,) 

944.  «4  pleaded  to  issue,  that  he  was  not 

[l]  "  Captain  Rous,  according  to  "  guilty  in  manner  and  form  as  the 

**  the  course  of  pleading  there,  (saving  •'  plaintiffs    had     declared."        Vide 

**  to  himself  all  advantages  of  giving:  printed  Ca9e  for  Rous. 
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1? 8  J.      and  crass  appeal  to  die  court  of  equity  there,  which  decreed 
v^v^      against  Reus,  with  ,£5QGO  damage*  tad  costs;  and,  after- 
Le  Ca*  x    wards,  an  appeal  by  both  parties,  to  the  King  in   council 
against      Hie  reasons,  in  the  printed  case  on  the  part  of  itons,  were, 
Ede*.      1.  That  there  was  no  evidence  that  the  claimants  were  the 
true  and  sole  owners  of  the  sloop  and  cargo;  £.  Hist,  if  the 
property  had  been  sufficiently  proved  and  estabtisbed,  no  ac- 
tion of  trespass  could  lie  for  the  taking  this  sloop  and  cargo* 
because  they  were  taken  on  the  high  seas  as  prize,  and  die 
eourt  of  Admiralty  had  not  only  die  sole  jurisdiction  to  deter* 
mine,  whether  prize  or  not,  but  likewise  to  determine,  whe- 
ther, upon  all  the  circumstances  of  the  case,  the  captor  ought 
to  payor  be  paid  costs,  and  how  much,  or  whether  there  should 
be  any  costs  paid  at  all ;  and  no  other  court  can  take  conusance 
of  that  question ;  3.  That  there  was  so  probable  a  cause  of 
seizure,  that  the  court  of  Admiralty  ought  to  have  green  Rota 
his  costs,  though  the  ship  and  cargo  were  acquitted;  4.  This 
season  respected  the  quantum  of  the  damages. 

*  1  have  a  note  of  this  ease,  as  it  was  cited  by  Lord 
Mansfield,  in  the  case  of  Livingston  Sf  Welch  v.  Mac- 
kenzie, at  the  Sittings  in  Middlesex ;  after  Trinity  Term,  1770. 
v  His  Lordship,  after  stating  the  facts  and  proceedings,  said : 
"  The  great  question  was,  Whether  an  action  of  trespass 
"  would  lie,  for  taking  a  ship  as  a  prise.  Lord  Chief  Justice 
"  Lee,  having  called  in  two  civilians  to  his  assistance,  de- 
"  fivered  the  opinion  of  the  court,  that,  though,  for  taking  a 
"  ship  on  the  high  seas,  trespass)  would  lie  a*  common  law, 
"  yet,  when  it  was*  taken  as  a  prize,  though  taken  wrongfully, 
u  though  it  were  acquitted,  and  though  there  were  no  co- 
"  lour  for  the  taking,  the  Judge  of  the  Admiralty  was  judge 
M  of  the  damages  and  costs,  as  well  as  of  the  principal  mat- 
"  ter;  and  he  laid  it  down  as  law,  that,  if  such  an  action 
"  were  brought  in  England,  and  the  defendant  pleaisd  '  not 
"  '  spilt y?  the  plaintiff  could  not  recover." 
r  go*  ]  *  Unless  die  distinction  which  has  been  made  between  in- 
juries to  property,  and  injuries  to  the  person,  can  be  sup- 
ported^ such  an  authority,  uncontradicted  by  any  case,  or 
dktum,  repeatedly  recognized  at  Nisi  Prius,  and  strengthened 
by  the  negative  usage  of  the  courts  of  law,  would,  of  itself . 
I  think,  be  bidding  upon  us  now,  and  conclude  against  As 
plaintiff. 

'  But,  if  that  case  wanted  support,  there  are  many  aetha* 
ritiee  which  maintain  the  principle  on  which  that  dutuiaissiiiiri 
is  founded. 
c  The  cases  which  are  earliest  in  point  of  time,  have  de- 
.  cided,  only,  that  the  court  of  Admiralty  hat  a  juriwfictkm, 
and  not  that  this  court  has  none;  but  they  are  founded  on  a 
principle,  which,  in  other  cases,  has  been  extended  to  tie  ex- 
clusion of  the  jurisdiction  of  this  court, 

«ln 
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'  In43  Jftg.  k  was  resolved,  "  Urn*,  if  goods  be  taken  by       J  731. 
**  pirates  at  sea,  though  they  are  sold  afterwards  at  land,  y#t       \^vv 
*'  the  Admiralty  has  cognizance  thereof,  for  that  which  is  in-    Lb  Caux 
*  cident  to  the  original  matter,  shall  not  take  away  the  juris-       against 
"  diction."  Em*. 

'So  it  was  said  by  the  court,  in  1  Vent.  17*,  *nd  it  is  added, 
"*'  That  ia  law,  though  there  were  another  resolution  in  Bin** 
«  ley's  Cme." 

'  In  JWner  #  Car*  v.  Nefe,  T.  flOCnr.  2.  1  Xev.  &4& 
1  Sid.  367.  (<*),  one  who  had  letters  of  marque,  in  the  Dutch 
jrwr,  look  an  Ostewkr  for  a  Dutch  ship,  and  brought  bar 
into  harbour,  and  libelled  her  as  a  prise,  and  there  was  a  sen- 
tence that  she  was  not  a  prize;  and  the  Ostetider  libelled  in 
the  Admiralty  against  the  captor,  for  damage  sustained,  to 
hurt  the  ship  had  received  import,  and  a  prohibition  was  prayed^ 
because  the  suet  was  lor  damage  done  in.  port,  for  which, 
it  was  said,  an  action  lies  at  common  law}  but  the  probibi* 
tipn  was  denied,  as  the  original  was  a  capture  at  sea,  and  the 
bringing  her  into  port,  in  order  to  have  her  condemned  as  n 
prise,  is  but  a  consequence  of  k,  "  and,  not  onfy  the  original, 
41  hut  the  consequences,  shall  he  tried  there ." 

'  I*  Ridley*.  Eggtt&eid,  S3  Car.*.  2  Lto.  S*,  an  ac- 
tion was  brought  for  suing  in  the  Admiralty,  against  die  sta- 
tutes of  Hie.  2.  if  Hen.  4.  and  the  declaration  stated,  that  the 
plaintiff  libelled  these  for  ship  and  goods,  supposing  them  [  60S  ) 
taken  by  pirates  on  <he  high  sen,  and  of  a  coming  afterwards 
-to  the  defendant  on  the  Ugh  sea,  whereas  he  purchased  them 
€Hi  the  land.  The  goods  were  contraband,  being  going  to  tan 
Dutch  in  tune  of  war,  and  taken  by  a  Scotch  man  of  war, 
and,  on  a  suit  by  the  defendant,  condemned  in  the  Admiralty 
<conrt  ki  Scotland,  and  sold  to  jB.  who  bought  them  on  land, 
and  sold  to  the  plaintiff,  in  England.  All  the  court  agreed 
that  the  original  cause,  being  of  piracy,  belonged  to  the  Ad- 
miralty, and,  though  the  goods  were  condemned  in  the  Admi- 
ralty in  Scotland,  this  did  not  alter  the  case  as  to  the  Juris- 
diction of  the  court,  but  is  pleadable  in  abatement  m  the 
Admiralty  in  England :  But  neither  that,  nor  the  sale  on  laud, 
•altered  the  jurisdiction,  the  original  matter  being  piracy, 
which  all  conies  in  question  again,  and  the  sale  at  land  is  • 
a  matter  consequential  upon  the  piracy,  and  dependant 
upon  it. 

'  In  iforv.  Broom,  B.  R.  H.  9  Will.  3.  Carth.  398,  the 
snme  point  was  resolved. 

'  And,  in  10  Will.  3.  in  the  case  of  Brown  $  Another  v. 
Franklyn,  Carth.  474,  the  court  not  only  pronounced  affirm* 
atively,  for  the  jurisdiction  of  the  Admiralty  court,  agreeably 

to 

(a)  There  called  Turner  %  Cory  v.  Smith. 
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1781*.      to  die  former  cases ;  but  also,  negatively,  against  die  jnrisdic* 
s^v^       tion  of  the  courts  of  common  law. 
Le  Caux         '  In  that  case,  there  was  a  motion,  for  a  prohibition  to  the 
against       Admiralty,  suggesting,  that  trespass  on  the  case,  for  conver- 
Edew.        sion  of  goods,  as  also  the  trial  of  the  property  of  any  goods, 
belonged  to  the  King,  fyc.  and  was  not  to  be  tried  before 
the  Admiral ;  that,  nevertheless,   the  defendant,   being  the 
King's  Proctor,  had  libelled  against  the  plaintiffs,  in  the  Ad- 
miralty, concerning  the  property  of  a  certain  ship  called,  £c. 
and  her  cargo,  &c.  whereas  the  ship  was  a  wreck,   in  the 
East  Indies,  and  not  the  property  of  the  French  King,  or 
any  of  his  subjects  enemies  of  our  King,  buta  belonged  to 
subjects  of  the  King  of  Portugal,  who  was  in  amity  with  us, 
and  that  the  goods  came  to  the  bauds  of  the  plaintiffs,  on 
land,  in  the  East  Indies.    There  had  been  a  sentence  in  the 
Admiralty  court,  that  all  was  prize,  and,  upon'that  sentence, 
this  libel  was  founded,  charging,  that  the  goods  had  come  to 
the  hands  of  the  plaintiffs,  that  they  had  embezzled  them,  and 
praying  an  account. 

'  It  was  insisted,  for  the  prohibition,  that  it  was  unreason- 
able the  plaintiffs  should  be  concluded  by  the  sentence  upon 
the  general  libel  (a),  to  which  they  were  not  parties,  neither 
bad  they  any  notice  thereof. 

*  The  court  inclined  that  the  plaintiffs  ought  to  have  an 
*  [  6M>  ]  opportunity  to  be  heard,  and  to  controvert  the  matter  of  fact, 
and,  thereupon,  a  day  was  appointed,  to  hear  a  civilian  upon 
this  question,  viz.  Whether  the  plaintiffs,  upon  this  libel 
depending  against  them  in  the  court  of  Admiralty,  might 
controvert  the  property  there,  against  the  tenor  of  the  first 
sentence  ? 

€  Afterwards,  Dr.  Lane,  acquainted  the  court,  that  an  ap- 
peal might  be  received  against  such  a  general  sentence  for 
prize,  and  the  appellants  would  be  let  in  to  controvert  the 
right,  and  disprove  the  prize ;  and  it  appeared,  that,  in  this 
case,  the  plaintiffs  had  appealed. 

4  Wherefore,  and  for  that  the  court  apprehended,  (as  it  was 
insisted  upon,  on  the  other  side,)  that  "  prize  ornot  prize" 
was  a  matter  not  triable  at  common  law,  but  altogether  ajh 
propriated  to  the  jurisdiction  of  the  Admiralty,  the  prohibi- 
tion was  denied. 

'  The  next  case,  in  order  of  time,  was  the  case  of  Key  ft 
Hubbard  v.  Pearse,  at  the  Cock-pit,  in  the  time  of  Lord 
Wilmington,  which  was  determined  by  Lord  Chief  Justice 
Lee,  and  whose  judgment  I  have,  in  his  own  hand- writing, 
as  follows: 

"  At  a  committee  of  council,  31st  January,  1742,  Tbe 
"  declaration  in  prohibition  is:  Whereas  tne  statutes  of 
"  Ric.  2.  fyc.  prohibit  the  Admiralty  to  take  jurisdiction  of 
"  matters  at  land,  and  whereas  Key  and  Hubbard  are  natives 

of 

(«)  i,  e.  The  jrtt. 
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u  t>f  Inland,  and  are  merchants,  and  were  true  owners  of       1781. 

"  the  ship   called  the   Canary  Merchant,  and   the  goods       ^v^s 

tt  therein  were  theirs,  and  were  possessed  of  the  said  ship,     Le  Caux 

**  at  the  city  of  New-York,  eastward  of  the  city;  ueverthe-       against 

**  less  Pearse,  commander  of   the  King's   ship,  the  Ham-        Eden. 

u  burgh,   within   the  body  of  the  city  of  New-York,  did 

**  seize,  and  take  out  of  their  possession,  this  Canary  Mer- 

"  chant.— It   then  sets  forth  the  libel,    wherein  Captain 

u  Pearse  libels,  and  sets  forth  the  King's  orders  of  the  1 1th 

"  of  June,  1739,  to  seize  Spanish  vessels;  also  an  order  of 

4t  council  of  the  10th  of  July,  1739,  for  reprisals;  charging 

"  the  taking  tjiis  ship  on  the  high  seas,  and  that  it  belonged 

"  to  the  subjects  of  Spain,  or  persons  inhabiting  within  the 

"  territories  of  die  King  of  Spain. — Whereas,  in  truth,  the 

u  ship  was  taken  within  the  body  of  the  city  of  New-York, 

u  and  not  on  the  sea,  and  whereas  it  did  not  belong  to  the 

44  King  of  Spain,  or  any  of  his  subjects^  but  did  belong  to 

"  the  plaintiffs. — And  then  k  sets  forth  their  plea,  in  the 

u  Admiralty,  as  to  their  title  to  the  ship  and  goods,  as  sub- 

11  jects  of  Ireland,  merchants,  their  being  owners,  and  the      [  607  1 

"  seizure  thereof  at  land,  and  also  the  seizing  of  a  register, 

«  and  Mediterranean  pass,  which  the  master  had,  and  that 

"  they  offered  to  verify  this  plea  by  affidavits,  which  are  set 

"  forth.— r-Then  charges,  that  the  Admiralty  refused  to  receive 

*'  this  plea;  and  all  the  proceedings  contrary  to  the  prohi- 

u'  bition. 

"  To  this  declaration,  the  defendant  has  demurred,  and 
u  the  causes  of  demurrer  are,"  fyc. — [Here  were  set  forth 
four  causes  of  demurrer,  but  the  fourth  only  was 
material] — "  4th  Cause ; — For  that,  *  prize  or  not  prize,* 
"  and  the  matters  ins  question,  are  only  triable  by  the  law 
<'  of  nations,  in  the  Admiralty,  and  not  by  the  law  of  this 
"  land. 

"  The  plaintiffs  (protesting,  S$c.)  liave  joined  in  de- 
u  murrer. 

"  This  is  a  question  on  a  seizure,  made  pursuant  to  Che  ' 

"  King's  order  for  seizing  Spanish  ships,  and  the  question  in 
"  this  cause  was,  whether  this  was  lawful  prize.  As  this  is 
"  a  question  upon  prize,  1  think  the  eominonJaw  court  had 
"  no  right  to  prohibit.  To  prove  it;  in  1  Sid.  320,  it  is 
"  said  by  the  court,  *  Inasmuch  as  the  matter  is  '  prize 
44  or  not  prize,9  no  prohibition  shall  go ;'  and,  in  Cart/i. 
44  476,  10  Will.  3,  per  cur.  '  Prize  or  not  prize9  is  a 
"  matter  not  triable  at  common  law,  but  altogether  appro* 
*l  priated  to  the  jurisdiction  of  the  Admiralty."  And  that 
44  it  is  so  appropriated,  appears  strongly  from  the  several 
"  acts  of  parliament  cited,  (at  the  bar,)  in  every  one  of 
''  which,  where  there  is  any  notice  taken  of  the  legal  proceed- 
"  ings  in  respect  of  prizes,  they  are  noticed  as  in  the  Admi- 

O  4  ralty, 
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1781*      "  ralty,  and,  in  6  Ann.  c.  37.  &  9  Am.  c.  £7.  it  u  pkm 

yw       "  the  legislature  considered  the  jurisdiction  to  be  in  die 

Lb  Cauje     "  same  court,  vtr.  the  Admiralty,  wiiether  the  prize  was 

against       "  taken  on  the  sea,  in  a  creek,  an  haven,  or  river.    Hie 

Epyx*       «  tfiic  reason  why  the  jurisdiction  is  appropriated  to  die 

"  Admiralty,  is,  that  prizes  are  acquisitions  jure  belli,  and 

"  jus  belli  is  to  be  determined  by  the  law  of  nations,  and 

"  not  the  particular  municipal  law  of  any  country.    Nor 

"  have  die  counsel  cited  one  instance,  where  a  prohibition 

"  waa  ever  granted  in  a  cause  of  prize.    The  8oHcitor-Gc- 

"  neral  cited  Mo  Hoy  y  lib.  1.  c.  2.  §  6.  where  that  author 

u  says*  that  letters  of  reprisal  may  issue,  noj  only  by  the 

"  jus  gentium  If  chile,  but  by  the  ancient  municipal  law  of 

"  this  country ;  and  he  mentioned  a  writ  in  the  Register,  if9. 

"  But  that  is  a  writ  grounded  on  the  statute  of  Magna 

"  Carta,  c.  30.  which  gives  power  to  seize  and  detain  the 

[  60S  ]      "  persons  and  goods  of  alien  merchants  here,  till  satisfac- 

"  lion  is  made  for  injuries  done  to  our  merchants  abroad. 

u  That  by  no  means  proves  a  general  power  in  the  courts  of 

"  law,  to  exercise  a  jurisdiction  in  matters  of  prize;  but 

"  only  gives  power  to  the  court  of  Chancery,  to  issue  a  writ 

u  for  seizing  and  detaining,  till  satisfaction  is  made,  in  the 

"  case  mentioned  in  the  statute.    Though,  therefore,  I  do 

"  agree  that  the  Jurisdiction  of  a  court  of  Admiralty,  gene- 

"  tally,  is  limited  to  matters  arising  super  ahum  mare,  and. 

"  is,  in  that  respect,  local,  yet  I  -do  not  take  it  to  be  so  in 

¥  ease  of  prise;  for  die  jurisdiction  does  not  depend  on  the 

'*  locality,  but  the  nature  of  the  question,  which  is  such  as  it 

"  not  to  be  tried  by  any  rules  of  the  common  law,  but  by  a 

"  more  general  law,  which  is  the  law  of  nations.    It  is  ar- 

"  gued>    that  the  plaintiffs  in  prohibition,   have,  by  their 

"  declaration,  made  a  case  which  shews  that  the  ship,  which 

"  has  been  seized,  cannot  be  prize,  and  that  the  defendant, 

"  by  his  demurrer,  has  confessed  this.     But,  though  it  be 

"  true  that  a  demurrer  does  confess  facts  well  alledged,  ! 

"  think  that  will  not  intitle  the  plaintiffs  to  a  prohibition ; 

"  for,  if  the  common-law  court  has  not  a  jurisdiction  of 

"  the  subject,  no  admission  of  parties  can  give  it  a  jurisdio 

"  den.    Besides,  it  is  not  confessed  by  the  demurrer,  that 

44  this  ship  did  not  belong  to  persons  inhabiting  within  tbe 

*  territories  or  dominions  of  the  King  of  Spain,  for  that  is 
"  mot  alledged.  Upon  the  whole,  I  am  of  opinion,  that 
"  the  court  of  common  law  had  no  authority  to  intermeddle 
"  in  this  suit,  (wherein  the  question  appears  to  be,  vrbetfaer 

*  die  ship  was  prize  or  not,)  and  that  die  Admiralty  has  die 
"  sole  jurisdiction ;  and  if  this  inferior  court  of  Admiralty 
"  have  done  wrong  in  refusing  the  plea  offered,  or  shall  do 
"  wrong  in  any  future  determination,  the  proper  remedy  0 
"by  appeal" 

'Hi 
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'  The  judgment  of  die  court  of  law  abroad,  which  was  for      1 7  8  J 
th*  plaintiffs,  was  reversed  [1],  ^s>^ 

*  Then  came  the  case  of  Rous  v.  Hoissard,  in  1750,  which     LbCaux 
1  have  already  stated,  and  which,  as  it  was  admitted  *  on  the      against 
first  argument  of  this  case,  has  been  followed  by  nonsuits  and      Edih. 
determinations,  at  Guildhall,  which  have  never  been  objected    •[  &>9*] 
to. 

'And  lastly,  the  case  of  Vanderwoodst  and  Others  v. 
Thompson,  tried  before  Mr.  Justice  Gould,  .on  the  13th  of 
May,  1780,  at  Guildhall,  and  afterwards  brought  before  the 
court  of  Common  Pleas  ;  which  was  as  follows : 

"  It  was  an  action  of  trespass,  against  the  defendant,  for 
"  breaking  ahd  entering  the  plaintiff's  ship,  upon  the  high 
"  seas,  and  carrying  away  his  money  and  goods  :  There  was  a 
"  second  count,  confining  the  trespass  to  the  goods  only.  The 
"  defendant  pleaded  '  not  guilty.9 

"  On  the  trial,  it  was  proved,  that  the  defendant  had 
"  letters  of  marque,  under  which  he  attacked  and  boarded 
"  the  ship  of  the  plaintiffs,  which  made  some  resistance ;  that 
"  he  found  tea,  gin,  cannon,  and  small  arms,  on  board,  and 
"  likewise  some  money,  which  was  taken  out  of  the  ship,  and 
"  carried  away.  That  the  defendant  carried  the  ship  to  New- 
"  castle,  where  the  custom-house  officers  seized  her  for  hav- 
u  ing  smuggled  goods  on  board  \  and  that  she  was  afterwards 
"  condemned  in  the  Exchequer.  The  sentence  of  condesi* 
"  nation  was  read.  It  was  contended,  for  the  plaintiff,  that 
"  die  capture  was  unlawful,  because  the  defendant  did  not 
u  belong  to  the  custom-house ;  and  he  could  not  justify  the 
«  seizure  under  the  hovering  act  (a),  as  king's  ships  only  can 
"  seize  under  such  circumstances. 

"  But  Mr.  Justice  Gould  held,  that,  as  there  was  reason 
"  to  suppose  that  the  ship  was  a  pirate,  though  the  jury 
"  should  be  satisfied  she  was  not  really  so,  yet  the  action 
"  would  not  lie. 

"  In  Easter  Term  last,  there  was  a  motion  for  a  new  trial, 
"  which,  upon  consideration*  was  denied  by  the  court." 

'  Some  of  these  cases  go  only  to  prove,  that  the  court  of 
Admiralty  has  a  jurisdiction  on  the  question  of  "  prize  or  not 
"prize?  and  its  consequences,  and,  therefore,  this  court 
would  not  prohibit  them  from  proceeding  on  such  questions ; 

and, 

[1]  The  course  of  the  proceeding  ing  demurred,  as  above   stated,  the 

was  this :  Pearse  having  libelled  in  (he  court  over-ruled  the  demurrer,  upon 

.Admiralty-court  at  NcvyYork,  and  the  which  Pearse  brought  a  writ  of  error 

plea  of  Key  and  Hubbard  having  been  before  the  governor  and  council.  They 

irefused,  thcy^obtained,  from  the  court  affirmed  the  judgment,  and  then  Pearse 

of  King's  Bench  of  that  province,  a  brought  this  appeal. 
writ  of  prohibition,  and  having  de-         (a)  6  Geo.  J.  «»'21.  §31. 
rlAred  in  prohibition,  and  Pearschw 
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1781.       an^  tnat.  *"*  Admiralty  court  has  such  a  jurisdiction  is  not 

v^v^       now  denied,  on  the  part  of  the  plaintiff.     But  others  of  the 

Le  Caux     case*  shew,  not  only  that  the  Admiralty  has  a  jurisdiction,  but 

against        *****  tn*s  court  to*  none ;  and  that,  upon  the  general  plea,  of 

-    Eden.        not  guilty*  no  action  can  be  maintained,  where  the  question 

relates  to  prize. 

'  But,  if  there  had  been  no  such  authorities,  and  the  ques- 
tion had  been  now  to  be  decided  for  the  first  time,  there  can 
[  610  ]      be  no  case  in  which  that  maxim  u  quod  inconveniens  est  non 
"  Ucitum  est,"  which  is  so  often  reiterated  by  Lord  Coif, 
would  deserve  more  attention. 

'  It  is  a  very  useful  and  a  wise  maxim,  when  applied  to  new 
or  undecided  points;  and,  in  this  case,  the  inconvenience 
would  be  intolerable,  the  convenience  none,  if  such  an  action 
were  sustained. 

'The  inconvenience  would  be  so  great,  that  no  officer 
would  venture  to  seize  a  ship  as  prize ;  for  he  must  do  it  at 
the  peril  of  his  utter  ruin,  since,  if  he  were  mistaken,  he 
would  be  liable  to  an  infinite  number  of  actions,  the  costs 
of  which  alone,  supposing  the  damages  to  be  universally 
as  trivial  as  in  the  present  case,  no  private  man  could  dis- 
charge. 

1  The  convenience  would  be  none,  because,  by  one  suit 
in  the  Admiralty  court,  each  individual  is  intitled  to  recover 
a  full  recompence  for  the  injury  he  may  have  sustained. 

'  The  plaintiff  is  not,  (as  was  contended  by  his  counsel,)  at 
the  mercy  of  the  owner,  for  he  might  institute  a  suit  him* 
self,  or  he  might  make  himself  personally  a  party  in  the  suit 
commenced  by  the  owner,  or  captor,  and,  in  that  suit,  would 
be  intitled  to  recover,  not  only  for  damage  done  to  his 
cloaths  or  property,  but  for  personal  injuries  to  himself; 
some  instances  of  which  I  have  been  favoured  with  from  that 
court.  And,  in  this  case,  the  Admiralty  have  made  allowance 
for  the  wages,  provisions,  and  expences,  of  every  man  oo 
board ;  which,  for  any  thing  that  appears  to  the  contrary  on 
this  record,  is  the  measure  of  the  real  damages  sustained. 

'  I  agree  with  the  counsel  for  the  plaintiff,  that,  if  it  be 
clear  upon  principles,  or  judicial  authorities,  that  an  action 
may  be  maintained,  die  niconvenience  will  not  avail ;  the 
court  must  pronounce  according  to  the  law,  as  they  find  it, 
and  parliament  alone  can  relieve. 

'  But  no  such  principle,  or  authority,  has  been  produced  at 
the  bar.  The  authorities  are  the  other  way,  and  so,  also,  is 
the  principle ;  for  the  principle  is,  that  the  question  "  pritt 
"  or  not  prize"  and  the*  consequences  of  it,  are  conusable 
solely  in  the  Admiralty  court;  the  true  reason  of  which  is,  thai 
prizes  are  acquisitions^*  we  belli,  and  the  jus  belli  is  to  be  d^ 
termined  by  the  law  of  nations,  and  not  by  the  particular  mu- 
nicipal law  of  any  country. 
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4  The  counsel  for  the  plaintiff  have  endeavoured  to  dis-       1 7  g  1 
tinguish  the  present  case  from  the  case  of  an  action  brought  '    <__^ 
immediately  after  the  seizure  of  the  ship,  because  there  has     le  Cavx 
been  a  sentence  of  acquittal  in  the  Admiralty  court,  which  is       against 
conclusive,  that  the  *>hip  was  not  lawful  prize.  Eden. 

*  Of  that  I  will  take  more  particular  notice  presently ;  but 
I  will  first  examine  more  minutely  what  is  the  ground  of  the 
decision,  at  the  Cockpit,  in  Rous  v.  Hassard,  as  that  may 
afford  an  answer  to  the  objection  made,  that,  at  all  events, 
the  matter  should  have  been  specially  pleaded;  which  was 
an  objection,  that,  for  a  long  time,  had  great  weight  in  my 
mind. 

'  The  ground  of  that  decision  was,  that  the  capture,  as 
prize,  was  not  a  trespass  at  common  law ;  for  Lord  Chief9 
Justice  Lee  said,  that,  on  not  guilty,  the  plaintiff  could  not 
recover  in  England. 

'  But  if,  as  insisted  for  the  plaintiff,  the  capture,  had  been, 
primd  facie,  a  trespass  at  common  law,  it  would  have  been 
incumbent  on  the  defendant  to  have  pleaded  specially,  that  he 
seized  the  ship  as  prize,  and  what  was  the  cause,  or  ground,  of 
seizure. 

'  This  shews,  that  the  courts  have  not  a  concurrent  juris- 
diction, for,  if  that  were  die  case,  the  special  matter  must 
have  been  pleaded. 

4  The  case  before  Mr.  Justice  Gould  was  upon  a  plea  of 
not  guilty,  and  founded  upon  the  same  principle. 

'  It  is  true,  that  none  of  the  cases  which  I  have  mentioned, 
were  founded  on  injuries  to  the  person,  but  were  all  for  da- 
mage done  to  the  ship,  or  to  the  cargo,  or  goods  on  board. 
But  that,  I  think,  makes  no  difference,  for  the  question  must 
be  the  same  in  an  action  of  false  imprisonment,  as  it  is  in 
an  action  of  trespass  for  taking  away  the  goods,  or  the  ship ; 
and  the  party  injured  is  as  much  entitled  to  a  satisfaction, 
in  the  one  case,  as  in  the  other,  in  the  Admiralty  court* 
Sut,  if  there  be  any  difference,  that  difference  will  operate 
in  favour  of  the  defendant,  for  a  confinement  under  a  capture 
is  distinguishable  from  the  common  case  of  a  false  imprison- 
ment. 

*  In  the  case  of  a  capture,  there  is  no  distinct  substantive 
act  of  imprisonment.  It  is  only  a  necessary  and  unavoidable 
consequence  of  the  capture.  The  captors  do  not  mean  to 
confine  the  captured  longer  than  they  are  forced  to  do  so,  for 

the  purpose  of  securing  their  supposed  prize.     They  cannot      [  6*12  J 
throw  them  all  overboard,  and  they  cannot  secure  the  ship  and 
cargo,  without  imposing  some  restraint  on  the  men  ;  but  the 
moment  they  get  to  a  shore,  they  are  as  willing  to  get  rid  of 
the  men,  as  the  men  themselves  can  be  to  go. 

'  It  was  admitted,  on  the  first  argument,  That  the  question 
"  prize  or  not  prize,'9  is  a'question  solely  and  exclusively  to  be 

determined 
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1781.      determined*  the  Admiralty  court.  But  thank  was  contended, 

v^k-^z       tat,  after  a  sentence  in  this  court  declaring  the  ship  to  be 

Lb  Caux     ao  Pr*J5e>  an  action  migkt  be  maintained, 

against  *  -Ba*>  ^  ^^  *ctw»*  as  die  present,  the  principal  question 

Eden.       must  te>  "prize  or  not  prize ;"  for,  if  the  skip  be  a  lawful 

prize,  it  is  not  a  fake  imprisonment;  and  that  is  a  question 

which  we  cannot  decide. 

'  The  question  of  "  prize  or  mot  prize,*  must  still  arise, 
notwithstanding  the  acquittal  in  tke  Admiralty,  though  it  is 
true  that  the  sentence  in  that  court  is  conclusive  on  the  que* 
tion.  But  k  is  evidence  of  a  thing  which  this  court  cannot 
enquire  into ;  and  that  is  the  ground  of  the  decision  h 
3  Let.  25,  for,  though  there  had  been  a  sentience  of  con- 
demnation in  that  case,  and  the  goods  were  afterwards  sold 
on  land,  yet  the  court  refused  to  giant  a  prohibition,  beemuk 
the  original  cause,  being  of  piracy,  must  ail  come,  in  fue> 
tion  again,  and  they  held  mat  the  sentence  did  not  alter  the 
case. 

'  In  the  case,  in  Carth.  474,  and  the  later  cases  which  I 
have  mentioned  in  which  these  had  been  sentences  of  acquit- 
tal, the  question  of  prize  was  as  much  at  rest  as  it  could  be 
in  the  present  case ;  but,  notwithstanding  that,  the  courts 
have  always  said,  that  the  subsequent  matter  was  not  table 
at  common  law,  but  altogether  appropriated  to  the  sole  juris- 
diction of  the  Admiralty.*  Besides  this,  if  the  original  taking 
be  not  a  trespass  conusable  at  common  law,  the  sentence  of 
the  Admiralty  court  cannot  give  a  jurisdiction  to  this  court, 
which  it  had  not  before. 

'  That  sentence  does  not  alter  the  nature  of  the  origin! 
taking.  It  was  still  a  seizure  as  prize ;  which  the  common 
law  does  not  take  notice  of,  as  a  trespass  ;  and  the  sentenet 
cannot  make  that  a  trespass,  which  was  not  so  at  the  that 
when  the  fact  was  committed* 

'  Upon  the  whole,  as  the  plaintiff  has  had,  or  may  hare,  a 
remedy  elsewhere,  as  there  is  no  case  in  which  it  has  ever 
been  holden,  thai  such  an  action  can  be  maintained,  and  k 
would  be  attended  with  great  mischief  and  inconvenience  if  k 
[  6*13  ]  could  be  maintained,  and,  as  there  are  several  authorities 
which  say,  the  action  will  not  lie,  I  am  of  opinion  that  there 
must  be  judgment  for  the  defendant.' 

Lord  Mansfield  declared  his  assent  to  every  thing  Boi- 
ler, Justice,  had  said. 

Judgment  for  the  defendant. 

The  two  rules  for  new  trials  were  afterwards  discharged,  no 
writ  of  error  having  been  brought  in  this  case  [1]. 

[l]  The  foundation  and  nature  of  Lord  Mansfield,  in  a  very  elaborate 
the  prize  jurisdiction  in  the  court  of  argument,  when  he  delivered  theflf*" 
Admiralty,  having  been  explained  by    nion  of  the  court  in  the  case  of  I«* 

v.  Rod*f? 
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v*  Rodney  and  Another,  and  the  sub* 
ject  being  connected  with  this  case  of 
he  Conn  v.  Eden,  I  have  inserted  what 
hit  lordship  said  on  that  occasion,  in 
this  place,  though  the  decision  was 
posterior,  in  point  of  time,  to  the  pe- 
riod to  which,  for  the  present,  I  raeaa 
to  confine  these  reports. 

In  Michaelmas  Term,  22  Geo.  3. 
the  rule  to  shew  cause,  why  there 
should  not  be  a  prohibition,  had  been 
granted;  and,  in  Hilary  Term,  22 
Geo.  3.  (on  Friday,  the  25th,  and 
Saturday,  the  26th,  of  January,)  the 
case  was  argued  at  the  bar,  by  Dr. 
Wynne,  king's  advocate,  Dr.  Scott, 
the  Attorney-General,  and  Dunning, 
against,— and  Wilson,  Wood,  Pigott, 
Jirskine,  and  S.  Heywood,  in  support 
of,  the  application. 

On  Monday,  the  4th  of  February, 
Lord  Mansfield  delivered  the  opinion 
d  the  court,  as  follows  : 

Lord  Mansfield,— J  Many  persons, 
in  the  same  case,  under  the  same  cir- 
cumstances, upon  the  same  ground, 
have  severally  applied  for  a  prohi- 
bition, to  stop  she  Judge  of  the  Admi- 
ralty from  proceeding  Upon  a  moni- 
tion, issued  in  the  usual  form,  in  or- 
der to  the  condemnation  of  goods, 
wares,  merchandizes,  arms,  stores, 
and  ammunition,  takes  and  seised,  by 
fats  Majesty's  land  and  sea  forces,  Un- 
der the  command  of  Admiral  Rodney 
mad  General  Vmugham,  at  the  island  of 
St,  Eustattus,  and  its  dependencies, 
upon  the  surrender  of  the  said  island 
of  St.  EusiatiuSf  and  its  dependencies, 
on  or  about  the  3d  of  February  last ; 
•ad  citing  all  persons  to  shew  cause, 
why  they  should  not  be  pronounced 
to  have  belonged,  at  the  time  of  the 
capture  and  seizure,  to  our  enemies, 
and  aa  goods  of  enemies,  or  otherwise 
liable  to  confiscation,  be  adjudged, 
and  condemned,  aa  good  and  lawful 

4  Elias  Undo  claims  part  of  these 
goods,  aa  belonging  to  him,  a  British 
eubiect,  and,  **  to  them,  prays  a  pro- 
hibition; and,  by  has  suggestion, 
;  other  things,  he  avers ; 


'  That    Sir     George      1781. 
Rodney     and     General       \^±j^ 
Vaughan,  upon  the  3d     LeCaOX 
of  lebruary,  in  a  hostile      agaiMt 
manner,     seized    upon,       Edew# 
and  took  possession  of, 
the  island  of  St.  Eustafius,  with  every 
thing  whatsoever  therein  being,  (open 
hostilities  then  subsisting  between  the 
king  and  the  states,)  and  that  the  goods    * 
claimed  were  taken  upon  land,  in  the 
said  island  of  St.  Eustatius. 

1  The  ground  upon  which  the  pro- 
hibition is  prayed,  is;  that  the  good*, 
were  token  upon  land,  which  appears 
upen  the  lace  of  the  monition,  and  is 
averred  by  the  suggestion. 

'  The  only  question  then  is,  Whe- 
ther the  goods  being  taken  on  land, 
though  ia  consequence  of  a  surrender 
to  ships  at  sea,  excludes  the  only 
prize  jurisdiction  known  in  this  king* 
domr 

'  This  question  naturally  leads  to  aa 
enquiry  into  the  nature  of  this  juris- 
diction, exercised  by  the  Judge  of  the 
Admiralty,  exclusively  of  every  other 
judicature  of  evtty  kind,  except  upon 
appeal. 

'  Upon  the  motion  being  made,  I 
directed,  in  court,  a  search  to  be  made 
into  the  books  of  the  Admiraly,  espe- 
cially during  the  reign  of  Queen  Eliza- 
beth :  I  also  got  a  search  made  my- 
self. And  one  of  the  registers  informed 
ua,  in  court,  during  the  argument, 
that  there  are  no  prize-act  books  far- 
ther back  than  1043  ;  no  sentences , 
farther  back  than  1 648. 

'  The  register  has  not  been  able  to 
search  farther  back  than  1690.  The 
prior  records  are  in  confusion,  ille- 
gible ;  and  no  index. 

'  It  appears  that  this  jurisdiction  in 
matters  of  prise,  (whether  it  be  coe>al 
with  the  court  of  Admiralty,  or,  which 
is  much  more  probable,  of  a  later  in- 
stitution, beyond  the  time  of  memory,) 
though  exercised  by  the  same  person, 
is  quite  distinct. 

'  He  is  appointed  Judge    [  6*14  J 
of  the  Admiralty  by  a  com- 
mission under  the  great  seal,  which 
enumerates 
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Le  Caux 

against 
Eden. 


enumerates  particularly, 
as  well  as  generally, 
every  object  of  his  ju- 
risdiction ;  but  not  a 
word  of  prize. 

4  To  constitute  thai 
authority,  or  to  call  it  forth,  in  every 
war,  a  commission  under  the  great 
seal  issues  to  the  Lord  High  Admiral, 
to  will  and  require  the  court  of  Admi- 
ralty, and  the  lieutenant  and  judge 
of  the  said  court,  his  surrogate  or 
surrogates,  and  they  are  hereby  au- 
thorized and  required,  to  proceed  upon 
all  and  all  manner  of  captures,  sei- 
zures, prizes,  and  reprisals,  of  all 
ships  and  goods,  that  are,  or  shall  be, 
taken ;  and  to  hear  and  determine, 
according  to  the  course  of  the  Admi- 
ralty, and  the  law  of  nations. 

'  A  warrant  issues  to  the  judge  ac- 
cordingly. 

'  The  monition,  and  other  proceed- 
ings, are  in  his  name,  with  all  his 
titles  of  office,  rank,  and  degree ;  add- 
ing, emphatically,  as  the  authority 
under  which  he  acts,  the  following 
words  ;  "  And  also  to  hear  and  dcter- 
"  mine  all  and  all  manner  of  causes, 
"  and  complaints,  as  to  ships  and 
"  goods  seized  and  taken  as  prize,  spe- 
"  cially  constituted  and  appointed." 

'  The  court  of  Admiralty  is  called  the 
Instance  court ;  the  other  the  Prize 
court. 

*  The  manner  of  proceeding  is  to- 
tally different. 

*  The  whole  system  of  litigation  and 
jurisprudence  in  the  prize  court,  is 
peculiar  to  itself:  it  is  no  more  like 
the  court  of  Admiralty,  than  it  is  to 
any  court  in  Westminster-Hall. 

'  From  8  Eliz.  c.  5.  it  appears,  that, 
in  civil  and  marine  cause*,  there  were 
many  appeals,  which  the  statute  re- 
strains to  one  to  the  king  in  chancery, 
to  be  finally  decided  by  delegates.  But 
prize  is  not  a  civil  and  marine  cause; 
and  the  appeal  lies  to  commissioners, 
consisting  of  the  privy  council. 

*  A  thing  being  done  upon  the  high 
sea,  don't  exclude  the  jurisdiction  of 


the  courts  of  common  law.  For,  seiV» 
ing,  stopping,  or  taking,  a  ship,  upon 
the  high  sea,  not  as  prize,  an  action 
will  lie  ;  but  for  taking,  as  prize,  no 
action  will  lie.  The  nature  of  the 
question  excludes,  not  the  locality. 
This  was  explained  in  the  case  of  Le 
Caux  v.  Eden. 

*  The  end  of  a  prize  court  is,  to  sus- 
pend the  property  till  condemnation; 
to  punish  every  sort  of  misbehaviour 
in  the  captors ;  to  restore  instantly, 
velis  leva! is,  (as  the  books  express  it, 
and  as  I  have  often  heard  Dr.  Paul 
quote,)  if,  upon  the  most  summary  ex- 
amination, thtere  don't  appear  a  suffi- 
cient ground ;  to  condemn  finally,  if 
the  goods  really  arc  prize,  against 
every  body,  giving  every  body  a  fair 
opportunity  of  being  heard.  A  captor 
may,  and  must,  force  every  person  in- 
terested to  defend,  and  every  person 
interested  may  force  him  to  proceed 
to  condemn,  without  delay. 

*  These  views  cannot  be  answered  ra 
any  court  of  Westminster-Hall,  and, 
therefore,  the  courts  of  Westminster- 
Hall  never  have  attempted  to  take 
cognisance  of  the  question,  "  prize  or 
"  not  prize  ;"  not  from  the  locality  of 
being  done  at  sea,  as  I  have  said,  bat 
from  their  incompetence  to  embrace 
the  whole  of  the  subject. 

*  As  to  plunder,  or  booty,  in  a  mere 
continental  land  war,  without  the  pre- 
sence or  intervention  of  any  ships,  or 
their  crews,  it  never  has  been  import- 
ant enough  to  give  rise  to  any  ques- 
tion about  it.     It  is  often  given  to  the 
soldiers  upon  the  spot;  or  wrongfully 
taken  by  them,  contrary  to  military 
discipline.     If  there  is  any  dispute,  it 
is  regulated   by  the    commander  in 
chief.   There  is  no  instance,  in  history 
or  law,   ancient  or  modern,  of  any 
question  before  any  legal  judicature, 
ever  having  existed  about  it,  in  this 
kingdom.   To  contend  that  such  plun- 
der was  within  the  rules  and  jurisdic- 
tion of  the  prize  court,  might  be  op- 
posed by  the  subject  matter,  the  na- 
ture of  the  jurisdiction,  the  person  t» 
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whom  it  is  given,  and  the  rules  by 
which  he  is  judge.  Therefore,  the 
counsel  have  confined  their  argument 
to  reprisals  ashore,  by  a  naval  force  ; 
as  least,  I  shall  consider  it  as  so 
contined,  without  entering  into  any 
question  about  booty,  in  a  mere  land 
war ;  as  to  which  I  -have  no  light  to 
go  by,  and  it  is  not  now  necessary  to 
be  decided.  Neque  tenco,  neque  dicta 
rcjillo. 

*  The  question  then  is,  Whether 
such  a  capture  ashore,  by  a  fleet  of 
ships,  and  the  land  and  sea  forces 
aboard,  in  consequence  of  a  previous 
surrender  of  the  place,  is  within  the 
jurisdiction  of  the  court  of  prize. 

6  Two  general  objections  have  been 
relied  upon. 

r  6\*i  1  *  *'  Tnat»  though  it  were 
*-  ■■    given  and  immemorially  ex- 

ercised, yet  it  cannot  subsist,  because 
contrary  to  the  statutes  of  13  and  15 
Hie.  2.  and  2  Hen.  4. 

'  2.  If  there  is  no  objection  from 
these  statutes  to  the  existence  of  such 
a  jurisdiction,  that  it  is  not  given  by 
immemorial  usage,  or  the  true  con- 
struction of  the  commission. 

*  As  to  the  first,  These  statutes  ma- 
nifestly relate  to  the  usurpations  of 
the  Instance  court  of  Admiralty,  in 
causes  civil  and  marine,  to  contracts , 
pleas,  and  quarrels,  only  triable  at 
law.  There  is  not  a  word  in  any  of 
the  statutes  applicable  to  the  Prize 
court ;  there  was  no  complaint  of  it ; 
not  a  syllabic  of  commissions  to  judge 
of  prize. 

'  In  the  subsequent  altercations,  in 
the  reign  of  James  I.  between  the  Ad- 
miralty and  the  judges,  there  is  not  a 
word  of  prize :  the  Admiralty  don't 
complain  of  prohibitions  in  prize; 
none  had  ever  been  granted :  the 
judges  don't  complain  of  encroach- 
ments in  matter  of  prize. 

*  The  view,  purport,  and  tendency 
of  the  statutes,  is  to  prevent  the  Admi- 
ralty from  trying  matters  triable  at 
Jaw.  The  taking  a  ship  upon  the  high 
^ca   is   triable  at  law   to  repair  the 


plaintiff  in  damages:  but     1781. 
a  taking  on  the  high  sea,     v^v^/ 
as  prize ,  is   not  triable  at   ^  Caux 
law  to  repair  the  plaintiff    acrajnst 
in  damages.     The  nature     j?DENb 
of  the  ground  of  the  ac- 
tion—prize or  not  prize — not  only  au- 
thorizes the  prize  court,  hut  excludes 
the  common  law. 

'  These  statutes  don't  exclude  the 
common  law  in  any  case,  and  they 
confine  the  Admiralty  by  the  locality 
of  the  thing  done,  which  is  the  cause 
of  action  :  it  must  be  done  upon  the 
high  sea. 

*  If  done  in  ports,  havens,  or  rivers, 
within  the  body  of  a  county  of  the 
realm,  the  Admiralty  is  excluded. 
But  the  prize  court  has  uniformly  ^with- 
out objection,  tried  all  captures  in 
ports,  havens,  SfC  within  the  realm. 
It  happens  often.  We  all  remember 
several  cases.  Ships,  not  knowing  of 
hostilities,  come  in  by  mistake.  Upon 
the  declaration  of  war,  or  hostilities, 
all  the  ships  of  the  enemy  are  detained 
in  our  ports,  to  be  confiscated  as  th« 
property  of  the  enemy,  if  no  recipro- 
cal agreement  is  made.  They  can  only 
be  condemned  in  the  court  of  prize. 

'  What  is  still  more   extensive,  fo-  i 
reign  ports,  or  harbours,  are  not  the 
high   sea,  any  more  than  the  shore, 
but  numberless  captures  made  there, 
have  been  condemned  as  prize. 

'  I  am  of  opinion,  that  these  statutes 
have  no  view,  or  relation  to  the  sub- 
ject of  prize :  consequently  there 
arises  from  them  no  objection. 

*  2.  The  second  objection  is,  that 
the  jurisdiction  is  not  given. 

1  I  will  consider  this  objection  in 
three  points  of  view. 

4  1.  Upon  the  words  of  the  commit 
sion. 

'  2.  Upon  the  reason  of  the  thing. 

'  3.  Upon  authorities  and  usage. 

*  1.  As  to  the  first;  the  commission 
certainly  has  in  view  captures  by 
ships.  Hostilities  are  committed  by 
.«hips  and  the  men  aboard,  at  sea,  or 
ashore ;  a  fight  begins ;  the  vanquished 
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1781.       run8   whore;  gets    the 
^^.  ^j       goods  out ;  is  pursued 
Lft  CAtrx     ^h01*  5  ana*  tn6  goods 
against      a«  l»k«n  •         , 
Eden  a  ^^  or  *own>  ls 

taken  by  the  force  of 

•hips  at  sea,  and  is  ransomed;  or 
plate,  money,  and  valuable  effects 
taken. 

*  The  means  this  country  has  of  an- 
noying, and  making  reprisals  upon  an 
enemy,  is  by  naval  expeditions.  There 
never  was,  there  never  will  be,  one, 
no,  not  a  single  ship,  which  has  not  a 
view  to  operations  upon  land,  if  occa- 
sion should  offer.  They  are  often  the 
Main  view— Sir  George  Rooke,  at 
Vigo— Admiral  Vernon,  at  Porto  Bcllo 
and  tCarthagena*— Lord  Anson,  in  the 
South  Set* — Sir  George  Pocock,  at  the 
Havannah^-Mvny  last  war  to  Mar* 
tinicOy  Guadalovpey  and  other  places 
a— Commodore  Johnston  the  other  day. 

'  In  many  old  treaties,  some  of 
which  I  shall  mention  by  and  by,  the 
usual  stipulation  is,  that  the  subjects 
of  the  one  prince  shall  do  no  injury  br 
violence  to  the  subjects  of  the  other, 
by  land  or  sea,  or  in  fresh  waters,  or 
in  port.  It  is  not  by  accident,  there- 
•  fore,  that  the  words  of  the  commission 
are  general— all  manner  of  captures, 
seizures,  prizes,  and  reprisals  of  all 
ships  and  goods.  It  don't  say—upon 
the  sea.  It  don't  say— goods  in  the 
ship.  u  Reprisals9  is  the  most  gene- 
ral word  that  can  be  used. 

*  In  causes  ctw7  and  marine,  to  give 
jurisdiction  to  the  court  of  Admi- 
ralty, the  libel  must  allege  the  cause 
of  suit  to  be  done  upon  the  high  sea, 
and,  therefore,  if  that  had  been  the 
intention  of  the  commission,  or  the 
rule  of  law,  it  would  certainly  have 
been  so  expressed  iii  the  commission. 

*  2.  The  reason  of  the 
[  6l6"  ]    thing  requires  the  words 
should  be  general. 

*  It  is,  as  I  have  said,  in  the  view 
#©f  every  ship,  much  more  of  every 

fleet,  which  sails  to  make  reprisals,  to 
act  pa  shore.    There  is  no  place  of 


note  which  can  be  attacked,  where 
neutral  or  British  subjects  do  not  re- 
side, or  have  property,  or  where  the 
enemy  may  not  colourably  borrow 
their  names. 

'  If  it  is  not  within  the  jurisdiction 
of  the  prize  court,  consider  the  conse- 
quence to  the  captors ;  to  the  claim- 
ants ;  and  to  the  state. 

'  The  captors  are  in  a  miserable 
condition  indeed.  The  prize  cannot 
be  condemned.  If  granted,  it  cannot 
be  shared.  Every  officer  and  sailor 
may  be  liable  to  actions  without  nam* 
ber.  The  taking  cannot  be  disputed. 
To  disprove  the  property,  they  can 
only  have  witnesses  from  abroad,  who 
cannot  be  compelled  to  come.  The 
grounds  upon  which  the  prize  court 
condemns  or  acquits,  cannot  be  read 
at  law;  and,  in  every  action  where 
the  plaintiff  recovers  to  the  value  of 
a  farthing,  the  captor  must  pay  the 
costs. 

4  Colourable  claimants  might  easily 
ruin  the  captors,  through  their  want 
of  the  means  of  defence. 

*  It  would  be  equally  mischievous 
to  fair  claimants.  They  could  not* 
have  their  property  restored  instantly, 
upon  their  own  papers,  books,  and 
affidavits.  They  must  make  formal 
proof.  And  the  owners  or  crew  of  a 
privateer  all  the  while  might  be  spend* 
ing  the  effects. 

'  But  to  the  state  the  consequences 
would  be  still  more  mischievous. 

4  No  distinction  can  be  made  be- 
tween British  and  neutrals.  If  the 
jurisdiction  is  null  by  the  statutes,  or 
never  was  given,  it  can  no  more  be 
exercised  in  the  case  of  a  neutral,  than 
in  the  case  of  a  subject. 

*  By  the  law  of  nations,  and  trea- 
ties, every  nation  is  answerable  to  Ac 
other  for  all  injuries  done,  by  sea  or 
land,  or  in  fresh  waters,  or  in  port. 
Mutual  convenience,  eternal  princi- 
ples of  justice,  the  wisest  regulations 
of  policy,  and  the  consent  of  nations, 
have  established  a  system  of  proce- 
dure, a  code  of  law,  and  a  court  for 
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the  trial  of  prize.  Every  country  sues 
in  these  courts  of  the  others,  which 
are  all  governed  by  one  and  the  same 
law,  equally  known  to  each.  The 
claimant  is  not  obliged  to  sue  the  cap- 
tors for  damages,  and  undergo  all  the 
delay  and  vexation  to  which  he  may 
think  himself  liable,  if  he  sues  by  a 
form  of  litigation,  of  which  he  is  to- 
tally ignorant,  and  subjects  his  pro- 
perty to  the  rules  and  authority  of  a 
municipal  law,  by  which  he  is  not 
bound. 

'  In  short,  every  reason  which  cre- 
ated a  prize  court  as  to  things  taken 
upon  the  high  seas,  holds  equally 
when  they  are  thus  taken  at  land. 
The  original  cause  of  taking  is  here 
at  sea.  The  force  which  terrified  the 
place  into  a  surrender  was  at  sea.  If 
they  had  resisted,  the  force  to  subdue 
would  have  been  from  the  sea. 

'  Mr.  Piggott  candidly  said,  it 
would  be  spinning  very  nicely,  to  con- 
tend, if  the  enemy  left  their  ship,  and 
got  ashore  with  money,  were  followed 
upon  land,  and  stripped  of  their 
money,  that  this  would  not  be  a  sea 
capture.  I  agree  with  him,  but  I 
cannot  distinguish  that  case  from  this. 
Both  takings  are  literally  upon  land. 
In  both  the  prey  b,  as  it  were,  killed 
at  sea,  and  taken  upon  land.  Here 
the  capture  of  the  goods  on  land  is 
the  immediate  consequence  of  the 
surrender  at  discretion  to  a  sea  force. 

'  Would  a  sum  paid  by  capitulation 
upon  land  have  made  it  a  sea  or  a  land 
prize  ? 

'  Cut  bono  should  all  this  subtlety 

be  spun,  when  the  reason  for  a  juris* 

diction  to  judge  a  capture  at  sea,  and 

„tuch  a  capture  at  land,  is  exactly  the 

same? 

*  3.  Authorities  and  immemorial 
u*age. 

'  In  14$ 8,  a  treaty,  intitlcd  Confr- 
matio  Tractates  contra  spolia  ntaritvmay 
if  pro  dtjtr<*datoribus  cotrcendis,  .be- 
tween Henry  VII.  and  Louis  XII. 
confirming  one  before  made  with 
Charles  VIII.  (13  Ben.  VII.  Rymer, 
vol.  12.  p.  690.) ;  and,  in  1526,  ano- 
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1781. 

Le  Caux 

against 
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ther  between  J5T«try  VIII. 
and  Francis  I.  (17  Hen. 
VIII.  Rymcr,  vol.  14.  p. 
147.) 

'  They  stipulate,  that 
(before  any  ship  goes  out 
of  port,  the  admiral,  ^-e.  shall  take 
sufficient  security  from  the  owners, 
that  the  master  and  mariners  shall 
keep  the  peace  towards  the  subjects 
of  the  other  prince;  and  shall  do  them 
no  injury  or  violence  by  land  or  sea, 
or  in  fresh  waters,  or  in  any  port. 
The  mariners  to  take  an  oath,  that, 
when  they  return  with  their  ships,  and 
spoils,  if  they  take  any,  they  will  im- 
mediately inform  the  admiral,  or  his 
officers,  of  the  port  from  which  they 
sailed,  of  their  plunder,  (pr*da,J 
spoils,  and  goods,  without  whose  de- 
cree and  permission  they  shall  not  be 
suffered  to  convey  them  oat  of  their 
ships,  or  to  exchange,  sell,  or  alien 
them.  No  body  to  purchase,  Spc.  from 
them,  before  the  admiral,  SfC.  have 
declared  them  to  be  lawful  prize  and 
capture ;  but,  if  it  shall  be 
found  that  the  said  plunder,  [  <?lf  ] 
fpr*daj  was  taken  away 
from  the  subjects,  lands,  kingdoms, 
or  dominions,  of  either  of  the  said 
kings,  the  goods  taken,  with  damages 
and  interest,  shall,  without  delay,  be 
ordered  to  be  restored  to  the  persons 
who  have  been  plundered,  and  the 
sentence  to  be  against  masters,  part- 
ners, owners,  and  sureties. 

4  Either  party  aggrieved  may  appeal 
to  the  supreme  council. 

*  These  treaties  demonstrate  the  ju- 
risdiction of  prire  in  the  Admiralty 
and  commissioners  of  appeal  then,  to 
have  been  pretty  much  as  it  is  now. 
Ships  of  war  are  to  give  security  to  do 
no  injury  or  violence  by  land  or  sea, 
or  in  fresh  waters,  or  in  any  port. 
When  they  return  with  prize,  they 
are  to  disclose  it,  if  they  have  taken 
any  thing  by  sea  or  land  from  the  sub* 
jects  of  either  prince.  If  they  bav* 
taken  from  the  subjects,  lands,  king- 
doms, or  dominions,  of  either,  instant 
restitution  to  be  made,  with  costs  and 
P  damages. 
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1781.     damages.    If  taken  from 

s^^w,     the  subject,  in  the  land  of 

Le  Caux  an  enemv»  to  b*  restored. 

against      ^  taken  from  the  land  of 

Eden       e>tner  prince,  though  the 

goods  of  an  enemy,  to  be 

restored  :  it  is  a  breach  and  violation 

of  his  territory,  A  capture  of  Admiral 

Boscawen  upon  the  land  and  shore  of 

tjie  King  o( Portugal  occasioned  much 

discussion. 

1  It  manifestly  appears  from  these 
treaties,  that  the  jurisdiction  equally 
extended  to  goods  taken  by  ships  or 
their  crews  on  land  and  at  sea.  They 
shew  too,  that  no  property  vests  in 
any  goods  taken  at  sea  or  on  land,  by 
a  ship  or  her  crew,  till  a  sentence  of 
condemnation  as  good  and  lawful 
prize;  which  continues  law  to  this 
day. 

*  In  Goss  v.  Withers,  2  Burr.  69** 
it  is  said,  "That  I  had  talked  with  Sir 
George  Lee,  who  had  examined  the 
books  of  the  court  of  Admiralty,  and 
informed  me,  that  they  held  the  pro- 
perty not  changed  so  as  to  bar  the 
Owner,  in  favour  of  a  vendee,  or  re- 
captor,  till  there  had  been  ft  sentence 
of  condemnation,  and  that,  in  the 
reign  of  Charles  II.  Sir  Richard  Floyd, 
(the  father  of  the  late  Sir  Nathaniel,) 
gave  a  solemn  judgment  upon  the 
point,  and  decreed  restitution  of  a  ship 
retaken  by  a  privateer,  after  she  had 
been  14  weeks  in  the  enemy's  posses- 
sion, because  she  had  not  been  con- 
demned. That  another  case,  upon 
the  same  principle,  against  a  vendee, 
is  cited  at  the  end  ofAssievedo  v.  Cam- 
bridge, in  1695,  ( Lucas  79,)  after  a 
Jong  possession,  two  sales,  and  several 
voyages." 

'  In  the  reign  of  Queen  Elizabeth, 
it  is  well  known  that  a  buccaneering 
war  was  carried  on  by  private  adven- 
turers, and  that,  in  the  Spanish  West 
Indies,  considerable  prize  was  taken 
on  land. 

*  Dr.  Wynne  said,  the  commissions 
to  fit  out  ships  against  the  enemy, 
expressly  authorize  the  persons  to 
whom  they  are  granted  to  take  the 


enemy's  goods  by  land  as  well  as  by 
sea. 

'  lie  cited  one,  by  way  of  instance, 
in  the  3JKh  of  Elizabeth,  1595,  (Ry 
mer,  vol.  lo\  p.  2751 .)  A  commission 
to  Robert  Crosse,  giving  full  power,  in 
hostile  manner,  as  xoell  by  land  as  set, 
,  to  invade,  take,  stay,  and  destroy,  any 
ships  or  goods  of  die  King  of  Spain, 
his  subjects,  or  adherents. 

"  And  such  ships,  goods,  jewels, 
"  bullion,  or  any  other  riches  as  they 
"  shall  take  in  them,  we  do  strictly 
"  charge  and  command  you  to  see 
"  that  they  be  safely  preserved  from 
"  spoil,  and  to  be  brought  home  in 
"  good  order  into  our  realm  of  £sg- 
«  land:9 

*  They  were  to  seise  goods  by  hod 
and  sea.  All  they  seized  they  were  to 
bring  to  England.  No  property  vested 
till  condemnation.  They  could  only 
be  condemned  by  the  prize  court  of 
Admiralty.  They,  therefore,  most  cer- 
tainly were  so  condemned,  though  the 
proceedings  are  lost. 

*  In  the  reign  of  Queen  Elizabeth, 
and  former  reigns,  many  special  com- 
missions issued,  to  inquire  into  depre- 
dations by  violators  of  treaties,  and 
the  law  of  nations,  which  are  to  I* 
seen  in  Rymer.  But  the  most  ancient 
instrument  shews  a  prize  jurisdiction, 
either  inherent,  or  by  commission,  in 
the  admiral.  It  is  a  letter  from  Ed- 
ward HI.  to  the  King  of  Portugal, 
(Rymer,  vol.  6.  p.  15.)  and  recites  a 
complaint,  that  the  admiral,  before 
whom  the  goods  were  judicially  de- 
manded, determined,  that  they  shonH 
not  be  restored,  as  having  been  taken 
in  war. 

4  Since  the  reign  of  Queen  Vo+ 
beth  no  special  commission  appears  to 
have  issued ;  but  the  Judge  of  the  Ad- 
miralty, either  by  virtue  of  an  inhe- 
rent power,  or  the  King's  commission, 
or  both,  has  solely  exercised  tl»e  ju- 
risdiction of  prize. 

*  I  will  conclude  with  three  propo- 
sitions. 

'  1.  That,  so  far  back  as  particular 
cases  can  be  traced,  which  b  for*  <**" 

tury, 
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tury,  the  admiralty  has  judged  of, 
and  condemned,  goods  taken  on  land 
as  prize,  as  well  as  goods  taken  on 
sea. 

*  2.  That  every  common-law  autho- 
rity to  be  found  on  the  subject,  allows 
and  supports  the  jurisdiction. 

'  3.  That  the  legislature  has,  in 
many  acts  of  pail  lament,  recognized 
and  referred  to  it,  as  clear,  certain, 
and  undoubted. 

*  1.  15  April,  1692.  Tbe  sentence 
of  Sir  Charles  Hedges,  Judge  of  the  Ad- 
miralty prize  court,  on  goods  taken  on 
the  plunder  of  a  town. 

"  Captain  Mann,  commander  of 
H  their  Majesty's  hired  ships  in  the 
"  West  Indies,  goes  on  shore  with  se- 
"  veral  of  his  crew,  and  pillages  and 
"  plunders  the  inhabitants  of  a  town, 
"  then  in  the  territories  and  domin- 
"  ions  of  the  French  King,  and  brings 
"  off,  and  carries  on  board  his  ship,  a 
"  considerable  quantity  of  goods,  to 
"  the  amount  of  £20,000,  as  is  sworn 
"  by  several  witnesses,  besides  30  ne- 
**  groes,  worth  £20  each.  This  pil- 
"  lage  he  keeps  to  himself,  without 
"  making  any  distribution  thereof  to 
"his  followers,  or  crew.  The  ma- 
"  riners,  thinking  they  had  a  right  to 
"  a  share  thereof,  have  called^  him  to 
"  an  account  in  the  court  of  prize, 
"  and  the  questions  which  are  made, 
"  are: 

u  1 .  Whether  this  court  has  juris- 
"  diction? 

'*  2.  Whether  the  mariners  have  a 
"  right  to  a  share? 

"  3.  What  that  share  shall  be? 

"  1.  As  to  the  jurisdiction  ;  which 
"  is  twofold,  the  court  of  Admiralty, 
"  and  the  court  of  Prize. 

('  Here  there  is  a  long  argument  to 
shew  that  it  may  belong  to  the  court 
x>f  Admiralty,  as  incident  to  the  mili- 


against 
Eden. 


tary  authority  of  the  ad-      1781, 
miral,  in  time  of  war,upon     s^^^/ 
descents,   as  well  as  at    £,E  Caux 
sea,— 'which  is  not  mate- 
rial to  be  now  stated.—* 
He  proceeds  thus:) 

"  But  go  to  the  second  ground  of 
"  jurisdiction  in  this  case,  that  it  is, 
"  (as  it  is,)  before  the  court  of  prize, 
44  where,  by  the  plain  words  of  the 
"  patent  under  the  broad  seal  of  Eng- 
"  land,  it  is  evident  enough,  that  the 
"  court  has  cognizance  of  prize  goods 
"  taken  from  the  French,  as  well  by 
"  land  as  by  sea.  It  is,  therefore, 
"  very  clear  to  me,  that  this  court  has 
"  jurisdiction." 

4  He  then  proceeds  upon  the  other 
two  questions,  as  to  the  shares,  buc 
that  is  not  material. 

'  This  was  followed,  very  soon  af- 
ter, by  the  cause  which  gave  rise  to 
the  motion  for  a  prohibition  in  l6ps 

'  1703.  Vigo-  Captures  under  dif- 
ferent circumstances.  Many  to  this 
purport. 

4  Adventure.  Trevor,  captain.  The. 
Queen  against  the  goods  in  a  certain 
schedule  annexed,  taken  from  the  ene- 
my, at  the  port  of  St.  Mary  and  St. 
Vigo,  in  the  kingdom  of  Spain,  and 
put  on  board  the  said  ship,  and  there, 
or  in  the  hands  of  the  said  Trevor, 
now,  or  lately,  remaining,  and  against 
all  persons  in  general. 

'  Much  was  undoubtedly  taken  on 
land,  and  all  condemned. 

*  10  June,  1 745.  Peyta.  Sentence 
of  condemnation  to  tbe  King.  Seve- 
ral purses  of  money,  and  jewels, 
amounting  to  ,£30,000,  and  upwards, 
taken  and  seized  as  plunder,  in  the 
town  of  Peyta,  being  a  town  in  the 
Spanish  West  Indies,  in  the  kingdom 
of  Spain,  from  the  enemies  of  the 

crown 


(a J  Brown  v.  Franklyn. 
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1 78 1  •    crown  of  Great  Britain, 

y^^^     were   rightly  and  duly 
Lb  Caux   ^en  by  ^e  officers  and 

against     mariners  of  bis   Majes- 

Judeit       &*  ^P8*  (naniiBg  them, 
£c.) 

'  4  Feb.  1 746.  Plunder  taken  from 
the  island  of  5/.  Bartholomew,  and 
condemned  in  Antigua,  viz*  170.  ne- 
gro and  mulatto  slaves,  and  divers 
other  goods,  wares,  and  merchandizes, 
seized  ami  taken  from  the  island  of  St. 
Bartholomew, 

1  27  April,  1759*  Savannah.  Taken 
by  Sir  Hyde  Parker's  fleet.  Goods  and 
effect*,  (specified,)  taken  in  boats  and 
craft,  and  on  shore.  Many  claims  and 
restitutions, 

1  27  June,  1759.  Plunder  taken  at 
Senegal. 

•  28  March,  176$.  Haxmnah.  Up- 
on another  state  of  facta,  Ths  ship 
Tyg«r>  and  the  effects  on  board,  sur- 
rendered by  capitulation,  with  the 
town ; — a  treaty  on  land. 

4  These  cases  shew,  that,  for  a  hun- 
dred years,  the  jurisdiction  has  been 
professedly,  notoriously,  and  quietly 
exercised;  which  leads  to  the  second 
proposition*  that  this  exercise  does  not 
rast  on  acquiescence  only*  but 

4  2.  That  every  common-law  au- 
thority to  be  found  on  the  subject,  al- 
lows and  supports  the  jurisdiction. 

4  Brown  &  Burton  v.  FranMlyu,  the 
King's  Proctor,  Scacc.  H.  10  IV.  3. 
Carth.  474.  Brown  &  Button,  the 
masters  of  two  ships  belonging  to  the 
Bast  India  Company,  took  a  French 
ship,  and  cargo,  and  money*  upon  land. 
They  had  no  letters  of  marque.  The 
King's  Proctor,  upon  the 
usual  monition,  got  a  sen-  [  619  ] 
tence  of  condemnation  of 
the  whale,  as  perquisite  of  Admiralty* 
and  then  proceeded  upon  the  ground 
of  this  seutence,  against  Brown  &  Bur- 
ton, for  an  account. 


*  They  moved  for  a,  prohibition, 
suggesting  the  statutes  of  13  and  15 
Ric.  2.  and  2  Hen.  4.  and  averring 
that  the  goods  and  merchandizes  were 
taken  upon  land,  in  the  East  Indies,  and 
that  they  were  no  parties  to  the  sen- 
tence, never  heard,  and  ought  not  to 
be  bound. 

4  The  last  was  an  objection  upon 
the  eternal  principles  of  natural  jus- 
tice,, but  immediately  removed,  when 
the  nature  of  the  proceeding  ta  rm 
came  to  be  explained. 

4  The  ground  which  remained,  wis 
their  being  taken  upon  land.  If  tbs 
court  had  no  jurisdiction,  the  sentence 
was  null  and  void,  the  subsequent  pro* 
cceding  was  illegal,  and  must  hm 
been  prohibited. 

4  But  it  was  insisted,  by  the  coun- 
sel against  the  prohibition,  that  pfiss 
qr  no  prize  was  a  matter  not  triable  at 
gomroon  law,  but  altogether  appro- 
priated to  the  jurisdiction,  of  the  Ad- 
miralty. 

'  The  court  concurred  in  this  pro- 
position, and,  therefore,  denied  the 
prohibition. 

4  This  is  a  judgment  in  point  «"* 
the  attempts  which  have  been  made 
shew,  that  no  ingenuity  can  distinguish 
it,  and  Lord  Chief  Baron  Camyn  draws 
a  general  conclusion  and  maxim  of 
law  from  it:—"  If  a  sentence  be  is 
44  the  Admiralty,  for  a  ship  or  goods 
44  at  prize,  a  prohibition  does  not  go 
<4  upon  a  suggestion,  that  it  was  sot 
44  prize,  or  that  it  was  acquired  mva 
44  landCajr 

4  But,  in  1742,  thera  is  a  more  so- 
lemn and  more  elaborate  judgment,  by 
Lord  Chief  Justice  Lee,  a  very  able, 
and  a  very  strict  common  lawyer;  rs. 
in  Key  &  Hubbara\  v.  Vincent  Peane, 
31  January,  1742.  I  was  counsel  in 
it.  It  was  argued*  and  could  only  be 
argued,  as  a  mere  question  of  law,  just 
as  if  it  had  arisen  in  Westminster  HuB, 

opoa 


(a J  Com.  Dig.  title  Admiralty.  (E.  9 J 
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upoh  a  capture  in  the  river  Thames, 
within  the  hody  of  a  County. 

*  The  colonics  take  all  the  common 
and  statute  law  of  England,  applicable 
to  their  situation  and  condition.  The 
Courts  of  law  prohibited  the  court  of 
Admiralty,  just  as  the  courts  of  West- 
minster HaH  do  here. 

I  had  a  full  note  of  it.  But,  luckily, 
Lord  Chief  Justice  Lee  having  taken 
time  to  consider,  he  brought  with  him 
notes  of  the  opinion  he  was  to  deliver, 
which  notes  we  have  in  his  own  hand. 
I  have  also  the  report  of  the  com- 
mittee, and  the  order  of  counsel  upon 
it. 

'  I  will  state  to  you  the  notes  from 
which  the  Chief  Justice  gave  bis  opi- 
nion, in  his  own  hand/ 

(Here  his  Lordship  read  the  opinion 
of  Leef  Chief  Justice,  verbatim,  as  it  is 
set  forth  supra,  p.  6<)6  to  60S). 

4  Nothing  can  be  clearer  than  the 
principles  laid  down  by  him.  The 
question,  "  prize  or  no  prize"  is  the 
boundary  line ;  and  not  the  locality  of 
land  or  feea,  or  port  within  the  body 
of  a  county  within  the  realm  [f  1]* 

*  3.  That  the  legislature,  in  several 
act*  of  parliament,  has  recognised  and 
referred  to  this  jurisdiction  overgoods 
taken  on  land  as  prize. 

*  The  prize  act  of  the  17th  (&)  and 
2pth (c)  of  George  II.  contain  a  clause, 
that  the  Lords  of  the  Admiralty  shall 
grant  a  commission,  at  the  request  of 
the  owner,  to  the  captain  of  any  ship, 
"   for  attacking  or  taking,  with  such 


"  ship,  or  with  the  crew  1781. 
"  thereof,  any  place  or  ^  ^ 
«  fortress  upon  the  tend    ^  Caux 

or  any  ship  or  goods  ,Mt 

belonging  to    or  pos-      £deh 
"  sessed  by,  fyc: 

*  The  statute  oT  the  19th  of  George 
III.  (rf),  meaning  to  express  the  *ame 
thing,  has  used  more  words  to  effec- 
tuate the  grant  of  the  property  to  pri- 
vateers, but  takes  the  jurisdiction  for 
clear  and  certain. 

'  Subsequent  acts  follow  this. 

'  Upon  these  authorities  there  can  be 
no  doubt.  We,  none  of  us,  ever  had  any, 

4  If  the  question  had  been  doubtful, 
arguments  from  utility  and  public  con- 
venience ought  to  have  turned  the 
scale.  It  could  answer  no  good  end, 
and  must  produce  inextricable  mis* 
chief,  to  captors,  claimants,  and  the 
state,  if  goods  taken  upon  land  by 
ships,  should  not-be  within  the  prise 
jurisdiction. 

'  The  merits  are  no  part  of  this 
question.  If  the  captors  have  done 
wrong,  in  substance,  or  in  manner, 
the  Judge  of  Admiralty,  and*  if  he 
err,  the  Lords  of  Appeal,  have  lull 
power  to  make  ample  repara- 
tion. They  give  satisfaction  [  620  ] 
even  to  an  enemy  prisoner* 
who  is  illiberally  plundered,  or  per* 
sonally  ill  treated. 

'  As  we  are  all  clearly  of  the  opi- 
nion I  deliver,  we  ought  not  to  contri- 
bute to  the  injustice  and  mischief 
which  may  be  occasioned  to  many 
persons, 


( b)  17  Geo.  2.  c.  34.  §  2. 
(cj2$Geo.2.c.  34.  §  2. 


(d)  10  Geo.  3.  c.  67.  §  2. 


[pi]  So  in  Menetone  v.  Gibbons,  3 
T.  JR.  267,  it  was  held,  on  the  autho- 
rity of  this  case,  that  the  Admiralty 
court  has  jurisdiction  to  proceed 
against  a  ship,  and  condemn  her  to  be 
sold,  upon  an  hypothecation  bond, 
though  made  on  land:  and  that  it 
made  no  difference  that  the  instru- 
ment was  under  seal;  any  more  than, 


in  the  case  oiBrymer  v.  Atkins,  (in- 
fra. cit.J  a  recognizance  entered  into 
by  the  parties  in  a  vice-admiralty 
court,  to  abide  the  event  of  an  appeal 
(which  they  held  only  to  operate  in 
that  court  as  a  stipulation  J  was  an 
objection  to  the  jurisdiction  given  to 
the  court  of  appeal. 

PS 
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persons,  from  giving  li- 
berty to  declare  in  pro- 
hibition, and  the  parties 
know,  they  are  not  finally 
barred  by  our  judg- 
ment.    They  may  apply 

for  a  prohibition  to  every  court  in 

Westminster-Hall. 
'.  Therefore,  we  are  all  of  opinion, 

that  the  rule  should  be  discharged/ 
No  motion  has  been  made  for   a 

prohibition,  in  any  other  court;  but  an 


action,  (viz.  Mitchell  and  another  v. 
Rodney  and  another,)  in  which  the 
same  question  arises,  was  tried  before 
Lord  Mansfield^  at  the  Sittings  after 
Hilary  Term,  22  Geo.  3.  and  a  special 
verdict  found*  upon  which  judgment 
passed  in  B.R.  for  the  defendants,  in 
the  ensuing  term,  without  argument, 
the  opinion  of  the  court  being  already 
known ;  and  a  writ  of  error  upon  that 
judgment  is  now  depending  in  tht 
house  of  lords  [f  126]  [r  2]. 


[t  126]  On  the  24th  of  November,  1783,  the  judgment  of  the  court  be 
low  was  affirmed. 


[f  2]  The  prise  court  has  not  only 
exclusive  jurisdiction  of  the  question 
of  prise  or  no  prize,  but  also  of  the 
question  who  were  the  captors;  and  it 
has  a  right  by  its  process  to  place  the 
property  captured  in  the  hands  of 
those  parties  whom  it  has  decided  to 
have  an  interest  in  the  capture,  as,  in 
that  instance,  the  army  and  navy 
jointly.  And  even  if  that  court  mis- 
construes an  act  of  parliament  on  a 
matter  within  its  jurisdiction,  a  pro- 
hibition will  not  lie.  Lord  Camden 
v.  Home,  in  error.  4  T.  R.  382.  So,  if 
the  prize  court  decide  goods  to  be  ene- 
mies' property,  and  the  ship  in  which 
they  were  takqn  to  be  neutral,  and 
decree  the  former  to  the  captors,  and 
the  latter  to  the  claimant,  it  has  an 
exclusive  jurisdiction  :  also  to  decree 
what  shall  be  paid  to  the  latter  for 
'  the  freight  which  he  has  lost.  And  it 
may  proceed  for  that  purpose  against 
parties  having  the  produce  in  their 
hands;  notwithstanding  the  goods  have 
been  delivered  to  the  captors,  and  the 
statute  19  G.  3.  c.  67 '•  s.  2.  vests  prize 
goods  in  them.  Smart  v.  Wolf,  3  T.  R. 
323.  In  this  and  the  preceding  case, 
these  of  Le  Caux  v.  Eden,  and  Lindo 
v.  Rodney,  are  fully  confirmed,  and 
considered  as  fundamental  decisions 


on  this  subject;  which  is  also  rally 
discussed  and  illustrated  by  the  argu- 
ments and  judgments  there  gives. 
On  the  principle  of  these  decisions 
also  it  is  settled,  that  captors  have  as 
insurable  interest ;  being  "  liable  to 
"  be  called  to  account  in  the  court  of 
"  Admiralty, where  they  may  be  anierc- 
"  ed  in  damages  and  costs,"  per  Lord 
Kenyon,  Boehm  v.  Bell,  8  T.R.  154. 
See  also  Le  Cras  v.  Hughe*,  Manhall, 
Ins.  108.  See  also  Willis  v.  Cornell 
sioners  of  Appeal  in  Prize  Causes?  5 
East.  22,  and  Srymer  v.  Atkins,  1 H. 
BL  164,  to  which  the  same  observa- 
tions apply.  In  the  former  of  these 
cases  it  was  decided,  that  the  com- 
missioners had  power  (upon  their  ori- 
ginal jurisdiction  independent  of  the 
prize  acts)  to  charge  the  agent  for  the 
captor,  with  interest  upon  the  pro- 
ceeds, after  a  decree  of  restitution.  Ifi 
the  latter  it  was  held,  that  where  * 
prize  court  is  authorized,  by  status, 
to  give  the  full  value  of  ship,  &c.  to 
the  appellant,  it  is  not  bound  to  inter- 
pret those  words  by  any  definite  mea- 
sure, (as  by  the  price  at  the  port  to 
which  it  was  carried,)  but  has  a  dis- 
cretionary power  to  declare  the  rail 
value,  and  also  to  enforce  payment 
of  it  from  the  sureties. 
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ASSUMPSIT,  on  an  agreement,  by  which  the  defendant  In  an  action 
"    was  to  take,  of  the  plaintiff,  certain  premises,  known  by  J^*1}  ™  ^liivec 
the  name,  %c.  and  the  goods  and  fixtures,  which  should  appear  possession  for 
to  be  the  property  of  the  plaintiff,  by  a  fair  appraisement,  by  SSSlSnT^ii. 
two  appraisers,  or  their  umpire,  or  else  to  forfeit  a  deposit  of  ject  to  a  forfei- 
five  guineas,  and,  if  either  should  fail  in  his  part  of  the  agree-  .lure\ ?n  i»>i««*» 

■        ■iii  *  i  i       r         i      •  ?i^y  either  party, 

ment,  that  he  should  pay  <i  10  to  the  other,  exclusive  of  the  the  person  who 
deposit;  the  defendant  to  take  possession  on  a  day  specified.  *as  to  deliver^ 
The  plaintiff  averred,  that,  on  the  day,  he  was  ready  and  wiV-  SSwe'tor  u£* 
ling  to  deliver  to  the  defendant  the  said  premises,  and  such  forfeiture,  with- 
goods  and  fixtures  as  should  appear  to  be  the  property  of  the  h^dedantlon  * 
plaintiff,  at  such  appraisement  as  in  the  said  agreement  men*  P°»CMOry  *M» 
tioned,  yet  the  defendant  did  not  then,  nor  at  any  other  time,  in  bim,c  " 
accept  and  take  of  the  plaintiff,  the  said  premises,  but  wholly 
refused  so  to  do,  by  reason  whereof  he  became  liable  to  pay 
the  said  sum  of  «£10,  exclusive  of  the  deposit.     Special  De- 
murrer ;  for  that  it  does  not  appear ;    1 .  That  the  plaintiff  had 
any  interest  in  the  said  premises,  at  the  time  of  making  the) 
agreement ;  nor,  2.  That  he  ever  requested  the  defendant  to 
take  the  said  premises,  and  such  of  the  said  goods,  fyc.  \  nor, 
3.  That  the  said  goods  and  fixtures  were  ever  appraised  in  any 
manner  whatsoever. 

In  support  of  the  declaration,  it  was  said,  that,  when  a  party 
declares  on  a  demise,  there  is  no  occasion  to  shew  an  interest ; 
if  the  defendant  means  to  call  that  in  question,  he  ought  to 
plead  nil  habuit  in  tenementis,  and  then  the  plaintiff  must  shew  [  621  } 
a  title  in  his  replication.  Besides,  hi  this  case,  it  was  not  ne- 
cessary that  the  plaintiff  should  have  an  interest  in  the  pre- 
mises, for  nothing  was  to  be  paid  but  for  the  goods  and  fix- 
tures. As  to  the  appraisement,  it  was  enough  to  aver,  that 
he  was  ready  and  willing.  He  could  not  have  an  actual  ap- 
praisement without  the  concurrence  of  the  defendant;  for, 
from  the  nature  of  the  contract,  one  appraiser  must  have  been 
named  by  each. 

lVood9  for  the  plaintiff. — Runnington,  for  the  defendant. 

Buller,  Justice, — This  is  not  like  a  demise  by  deed. 
Here,  the  plaintiff  was  to  deliver  possession,  and,  therefore, 
he  ought  to  have  shewn,  that  he  had  a  right  so  to  do.  With 
regard  to  the  appraisement,  if  each  was  to  appoint  one,  he 
should  have  shewn,  that  he  had  appointed  one. 

Wood  had  leave  to  amend,  on  payment  of  costs. 
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Saturday, 
20th  Feb. 


When  the  title 
of  the  rate  is— 
so  much  in  the 
pound,— and  the 
pauper's  name  it 
inserted  in  the 
rate,  and  alio 
his  yearly  rent, 
though  nothing 
Is  written 
against  his  name 
in  the  column  of 
pern  aueued, 
this  is  a  sufficient 
rating  for  the 

Surpose  of  gain* 
ig  a  settlement. 


The  King  against  the  Inhabitants  of  Cor- 
hampton. 

nnHE  court  of  quarter  sessions  for  the  county  of  Surry, 
■*  confirmed  an  order  of  two  justices,  for  removing  the  wife 
and  children  of  one  Richard  Goodiff,  from  the  parish  of 
Croydon,  to  the  parish  of  Corhampton,  subject  to  the  opi- 
nion of  this  court,  on  the  following  facts  : 

Jtichard  Goodiff  w*a  originally  settled  at  Corhampton,  In 
1769-  he  came  to  Croydon,  and  there  rented  a  house  at 
£4.  \0s.per  annum.  On  die  10th  of  June,  1773,  the  overseen 
of  the  poor  of  Croydon  made  a  rate  of  2s.  in  the  pound,  is 
this  form,  viz. 


Rent. 

Occupier's  Names. 

Sums  Assessed. 

410. 
4. 

Q.C. 

A.B. 

Richard  Goodiff. 

£l. 

On  the  2£d  of  June,  one  of  the  overseers  demanded  of 
Goodiff  Ss.  for  the  rate,  declaring  he  was  assessed  in  that  sum 
for  the  relief  of  the  poor.  Goodiff'  objected,  alledging  he  was 
(  622  ]  not  a  parishioner.  The  overseer  opened  the  rate-book,  and 
shewed  him  his  name  therein,  and  threatened  to  distrain  for 
the  8s.  if  he  did  not  pay  it.  Goodiff,  on  this,  paid  the  money 
directly.  ^  In  the  afternoon  of  the  same  day,  die  overseer  re- 
turned, with  the  vestry  clerk,  and  offered  to  return  the  money, 
saying  he  had  taken  it  by  mistake.  Goodiff refused  to  receive 
it.  The  overseer,  however,  left  it,  and  went  away,  on  which 
Goodiff  threw  the  money  after  him. 

It  was  admitted,  that  Q.  C.  meant  Qumre  Certificate. 

Mingay,  in  support  of  the  order,  said,  he  admitted,  that 
in  all  the  cases  where  the  question  had  turned  upon  the' way 
in  which  the  person  meant  to  be  rated  was  described,  the 
court  had  inclined  to  a  favourable  construction,  but  that,  here, 
there  was  no  rating.  There  was  no  sum  put  against  Goodif* 
name.  The  parish  knew  he  occupied  the  house,  but  they 
never  intended  to  rate  him.  The  mistake  of  the'  overseer, 
(and  corrected  so  soon,)  in  supposing  him  rated  when  be  was 

aoe, 
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not,  could  not  be  binding  on  the  parish.    He  cited  Rex  v. 
fVarblington  (a). 

Kirby,  Serjeant,  and  Pal/fier,  on  the  other  side,  insisted, 
that  the  omission  of  a  particular  sum  in  the  column  of  "  sums 
assessed?  was  supplied  by  the  style  of  the  rate,  being  a  rate 
of  & .  in  the  pound,  coupled  with  the  entry  of  £4  opposite 
to  Goodift's  name,  in  the  column  of  rent.  The  case  of  Rex 
v.  WarbUngton  was  very  different  in  its  circumstances  from 
this,  and  went  upon  fraud  committed  by  the  pauper* 

Lord  Mansfield,  (stopping  Palmer,) — The  case  cited 
does  not  apply.  The  payment,  there,  was  not  till  a  year 
after  it  should  have  been  made,  and  the  overseer  was  induced 
to  receive  it  by  a  misrepresentation.  There  is  no  question 
here.  The  title  of  the  rate  is  "  Two  shillings  in  the  pound? 
and,  in  the  column  of  rent,  Goodtfs  rent  is  £4.  This 
fixes  his  proportion  of  the  rate.  For  what  purpose  was  his 
name  inserted,  if  not  to  rate  him  ?  Then,  has  he  paid  ? 
Yes ;  and  against  his  will ;  and  the  overseer  shall  not  have 
it  in  bis  power  to  say,  upon  reconsidering  the  matter,  "  I 
"have  thought  better  of  it,  and  you  shall  not  gain  a  settle- 
*  meat." 

Both  the  orders  quashed  [t  127]. 


6*8 
178U  " 


The  Kiho 
against 

Co  U  HAMP- 
TON. 


(a)  T.  |4  Geo.  3.  Burr.  Stttl.  Ca. 
No.  245. 


[t  127]  Vide  Rex  v.  Heclcmond- 
zvicke,  supra,  p.  564,  and  the  cases 
there  cited,  note  [t  65]. 


Yates  against  Freckleton. 

A  CTION  on  a  note  of  hand.  The  plaintiff's  attorney,  in 
■**■  town,  had  sent  the  note  to  For,  an  attorney,  at  Coven- 
try,  where  the  defendant  resided,  to  present  it  for  payment ; 
and,  by  the  letter  inclosing  it,  directed  him,  if  payment 
should  be  refused,  to  return  it  immediately  to  him;  adding, 
that,  in  that  event,  he  would  send  down  a  writ  to  him,  to  ar- 
rest the  defendant.  Fox  having  accordingly  presented  the 
note,  and  payment  being  refused,  he  wrote  to  the  attorney  in 
town,  to  inform  him  of  it,  and  a  writ  was  sent  to  htm,  upon 
which  he  arrested  the  defendant,  who  gave  bail  to  the  sheriff. 
Fox,  afterwards,  got  an  assignment  of  the  bail-bond,  to  the 
plaintiff,  and,  some  time  afterwards,  the  defendant  paid  the 
debt,  and  all  the  costs  then  incurred,  to  Fox,  who  gave  him  a 
receipt.  After  this,  the  bail  were  served  with  process  and  no- 
tice of  declarations  on  the  bail-bond,  'Fox  not  having  paid  the 
money  over  to  the  plaintiff,  or  his  attorney,  and  the  attorney 

having 


[  623] 

Menday, 
13th  Feb. 


Payment  of  the 
debt,  to  an  agent 
employed  to  sun 
the  defendant  by 
the  plaintiff's 
attorney,  is  not 
payment  to  the 
plaintiff,  thong * 
payment  to  the 
attorney  hraiseff 
is. 
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Yates 
against 
Fa  EC  k  le- 
ton. 


haying  employed  another  agent,  but  without  giving  any  notice 
of  the  change  to  the  defendant.  The  letter  to  Fox,  accent* 
panying  the  note,  had  not  been  shewn  to  the  defendant,  before 
he  paid  die  money ;  but,  when  the  process  on  the  bail-bond 
had  been  served  by  the  new  agent,  Fox  produced  it  to  the 
defendant,  to  convince  him  that  he  was  duly  authorized  to  re- 
ceive the  money. 

On  Thursday,  the  1st  of  February,  Douglas  obtained  t 
rule  for  the  plaintiff  to  shew  cause,  why  the  proceedings  on 
die  bail-bond,  subsequent  to  the  payment  of  the  debt  and 
•  costs  by  the  defendant,  should  not  be  set  aside,  with  costs; 

and  all  further  proceedings  in  the  mean  time  staid.  On  Sa- 
turday y  the  10th  of  February,  this  rule  was  enlarged,  with 
the  addition,  that  Fox,  on  notice  to  be  given  him  of  the  rule, 
should  answer  the  several  matters  in  the  affidavits. 

It  was  then,  and  this  day,  urged,  in  support  of  the  rule, 
that  payment  to  an  agent  is  the  same  thing  as  payment  to  the 
original  attorney ;  and  that  the  plaintiff's  attorney  ought  not  to 
have  changed  his  agent,  without  giving  notice  to  the  defendant 
That,  besides,  the  letter,  here,  was  to  be  considered  as  a  spe- 
cial authority  to  receive  the  money,  and,  although  it  had  not 
[  $24  L  Deen  shewn  to  the  defendant  before  the  payment,  yet  the 
plaintiff,  who  had  thereby,  (through  his  attorney,)  vested  the 
power  in  Fox,  ought  not  to  be  suffered  to  avail  himself  of  that 
circumstance. 

Dunning,  for  the  plaintiff. — Caldecot,  for  Fox. 

The  court  were  clear,  that  an  agent  employed  to  sue[p],  is 
not,  therefore,  authorized  to  receive  payment  [<D*].  They 
said,  it  had  been  formerly  doubted,  whether  payment  to  the 
attorney  was  payment  to  die  party,  though  it  was  now  settled 
to  be  so  [1].  ♦  That  the  letter,  so  far  from  importing  an  autho- 
rity to  receive  the  money,  implied  the  reverse,  in  case  die  note 
should  not  be  paid  voluntarily,  because,  in  that  event,  Fox 


wis 


[<3>]  But  if  the  agent  in  town,  take 
money  out  of  court,  which  the  de- 
fendant has  paid  in  under  a  judge's 
order,  but  irregularly,  that  shall  bind 
the  plaintiff,  and  be  a  waver  of  the 


irregularity.  Griffiths  v.  WQfoas* 
B.  R.  E.  27  Geo.  3.  1  Term  Rep. 
710. 

[1]  Vide  Vowel  v.  Little,  B.  R.  H. 
20  Geo.  2. 1  Blacht.  8. 


}p]  In  De  Moranda  v.  Dunkm, 
\R.  119,  this  decision  was  men- 
tioned with  approbation :  but  it  was 
distinguished  from  the  circumstances 
of  that  case ;  in  which  a  special 
bailiff  appointed  by  the  sheriff  (at  the 
request  of  an  agent  in  the  country 


employed  by  the  plaintiff  to  execute  a 
writ)  had  arrested  the  defendant,  sod 
suffered  him  to  escape,  and  the  court 
decided  that  the  plaintiff  was  bound 
by  the  act  of  the  agent,  and  could  not 
rule  the  sheriff  to  return  the  writ. 
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was  to  return  it.  If  it  had  been  meant,  that  he  should  also,  1781. 
in  that  case,  receive  the  money/the  note  would  have  been  left  v^v^s 
in  his  custody.  Yates 

Fox  having  made  no  exculpatory  affidavit,  an  absolute  rule        against 
was  made,  that,  upon  payment  by  the  defendant,  of  the  debt      Freckle- 
and  costs,  (the  costs  of  this  application  excepted,)  to  the  ton. 

plaintiff,  all  farther  proceedings  should  be  staid ;  and  that 
Fox  should  pay  the  debt  and  costs  to  the  defendant,  and 
also  the  plaintiff's  costs  of  this  application  to  him,  on  or  be- 
fore the  1st  of  March,  otherwise  an  attachment  to  n 
him. 


Bradbury  against  Wright,  u£?v* 

ACTION  of  replevin.    The  defendant  makes  conusance  On  a  grant  of » 
as  the  bailiff  of  one  Wilkinson,  and  then  states;— That  [?^SSit^ 
Eyre  and  Bretland  were  seised  in  fee  of  the  locus  in  quo,  and  deduction,  de- 
that  they,  by  indenture,  dated  the  20th  of  April,  1693,  bar-  f^^^ror 
gained  and  sold,  aliened,  released,  and  confirmed,  the  same,  or  in  any  respect 
to  Jordan  Bradbury,  his  heirs  and  assigns,  in  fee-farm,  for  ^grotee  » 
ever,  yielding  and  paying,  yearly,  to  Bretland,  his  heirs  and  entitled  to  re- 
assigns for  ever,  by  half-yearly  payments,  at  a  place  and  on  ^nvtc  ^ctl[ott 
the  times  mentiftned,  the  yearly  rent  of  £4  1 7s.  6d.  "  with-  deducting  the 
out  any  deduction,  defalcation,  or  abatement  for,  or  in  any  t^J^T^ 
respect  whatsoever."    That  seisin  was  delivered  to  him  accord-  incident  to  % 
ingly,  and,  by  virtue  of  the  said  premises,  Jordan  Bradbury  ^^rmient  t 
became  and  was  seised  in  fee  of  the  locus  in  quo,  and  Bret'  "e* cLe  it***9 
land  became  and  was  seised  in  fee  of  the  fee  farm  rent  of  brought  wWiia 
«£4. 17*.  6d.  by  the  said  indenture  of  feoffment  so  reserved  and  4  oeT^c  u. 
made  payable  to  him,  his  heirs  and  assigns  :  Then  deduces  a  5  5  [F 1]. 
title  to  the  said  fee farm  rent  to  Wilkinson,  and  alledges,  that      r  625  ] 
£*l.  8s.  9d.  of  the  said  fee farm  rent  for  one  half  year,  was  in 
arrear,  and  that  the  goods  were  taken  as  a  distress  for  the 

same.  . 


[f  1]  By  that  section,  after  24th  should  thereafter  be  created),  "  as  by. 

June,  1731 ,  all  persons  and  corpora-  "  2  W.  fy  M.  sess.  I.e.  5.  in  case  of  rent 

tions  have  the  like  remedy,  by  distress,  "  reserved   upon   lease,"    t.  e.  where 

and    by  impounding  and   selling  the  there  is  a  clause  of  distress ;  but  the 

same,  in  cases  of  rent-seek,   rents  of  wording  is  inaccurate;  for  it  depends 

assize,    and   chief  rents  (which  had  upon   the  insertion  of   such  clause, 

been  duly  answered  or  paid  for  the  whether  the  rent  reserved  is  a  rent- 

space  of  three  years  within  the  space  charge,    for   which   distress   may  h« 

of  twenty  years  before  the  first  day  of  taken,  or  a  rent-seek. 
that  present  session  of  parliament,  or 
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\.-~PUa  in  bar,  as  to  fit.  Htf.  part  of  the  said  £2.  §f.ftf. 
that,  by  the  land-tax  act  of  1778,  17*.  4tf .  Was  asserted  on  the 
foctu  in  quo,  that  a  like  rate  for  the  said  fee-farm  rent  would, 
by  a  just  proportion,  amount  to  the  said  4s.  W. ;  therefore 
the  plaintiff,  according  to  the  form  of  the  said  statute  [1],  did 
abate,  deduct,  and  keep  in  his  hands,  the  said  2*.  l£rf. ;  and, 
as  to  the  residue,  he  pleaded  a  tender  and  refusal,  prior  to 
the  time  when,  tfc.  and  that,  after  the  tender,  and  before  the 
said  distress  was  so  made  and  taken  as  aforesaid,  no  request 
or  demand  was  made  of  the  said  residue. — General  i)e- 
murrer. 

The  question  argued  by  the  counsel,  upon  this  record,  was, 
Whether,  by  virtue  of  the  words,  "  without  any  deduction, 
"  defalcation,  or  abatement,  for,  or  in  any  respect  whatio- 
"  ever,"  the  grantee  of  the  rent  was  intitled  to  receive  the 
whole,  discharged  of  the  land-tax  ?  Davenport  argued  for 
for  the  defendant,  in  support  of  the  demurrer,  and  Chambrt 
the  plaintiff  rr  £]. 

For  the  defendant,  Brewster  v.  Kitchen  (a),  and  a  case 
of  Chafnpernon  v.  Champernon,  before  the  present  Lord 
Chancellor  (6),  were  cited.  In  the  first,  upon  a  covenant  to 
pay  a  rent-charge,  without  deduction  of  any  taxes  for  the 
said  rent,  it  was  held,  by  Lord  Holt,  and  the  whole  court, 
that  the  rent  was  to  be  paid  in  full,  without  deducting  die 
land-tax  imposed  by  4  &  5  Will,  and  Mar.  This  case  was 
stated  to  be  in  point,  and  one  of  the  reasons  given  by  Lord 
Holt  for  his  opinion  in  that  case  seemed,  it  was  sad,  a 
fortiori,  applicable  to  the  present;  for  the  rent,  there,  was 
granted  in  1649,  and,  although  the  present  form  of  the  land- 
tax,  and  which  was  established  before  the  question  arose,  had 
not  then  been  introduced,  yet,  (because  taxes  of  thmt  nature, 
viz.  the  monthly  assessments,  had  obtained  before  that  tone, 
and  there  was,  in  the  acts  of  the  commonwealth,  the  same 
clause  as  in  die  then  and  present  land-tax  acts,  for  the  te- 
nants to  deduct  the  tax  out  of  their  rent  [£],)  he  thought, 
that  the  words  of  exemption  must  have  been  meant  to  coin* 
[  626  ]  prehend  such  taxes,  if  imposed  in  future,  and  to  exempt 
'  the  grantee  from  the  burthen  of  them.    As  to  the  present 

case, 


[1]  Vide  4  W.  Sf  M.  c.  1.  §  6.  Co- 
pied in  all  the  subsequent  land-tax 
acts. 

(a)  B.  R.  H.  9  W.  3.  1  Ld.  Raym. 
317.  S.C.Salkul9S.  Carth. 438. 


(b)  1780. 

[2]  4  W.  #  M.  c.  1.  §  13.  Copied 
in  the  subsequent  acts.  <$a.  If  the 
clause  referred  to  in  the  pleafvi'M  W 
was  in  the  acts  of  the  cominowealtb* 


[r  2]   In  the  former  editions,  the  arguments  for  plaintiff  and  defendant 
were  reversed,  by  mistake. 
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care*  the  land***  bad  been  established  in  its  present  form  just      1 781. 
the  year  before  Ike  date  of  the  deed  on  which  the  question  ansae,      ^vw 
and,  therefore,  must  have  been  in  the  contemplation  of  the  Bxadbuet 
parties.    In  Champeruon  v.  Ckamperntm,  the  question  was      against 
upon  the  construction  of  a  power  to  make  jointures /rw^wm    Wright. 
tax$ff  and  the  Lord  Chancellor  held,  that  the  land-tan  waa 
particularly  within  the  words  of  the  power,  as  being  the  only 
tax  to  which  land  is  absolutely  liable. 

Chatnbrc  insisted,  that  neither  of  those  two  cases  applied, 
because,  in  both,  the  word  "  taxes"  was  expressly  used.  So, 
ivdioopwoodv.  Barefoot,  where  the  tenant  was  alio  held  liable 
to  the  land-tax,  the  words  were  still  stronger,  "  And  aU  sume 
"  that  now  are  or  shall  be  assessed  or  taxed  for  and  in  respect 
"  of  the  premise*  for  chimney  money,  church  and  poor,  or 
"  otherwise  (c)."  He  said,  the  question  was,  whether  the  de- 
fendant was  insided  to  the  exemption,  notwithstanding  the 
clause  in  the  land-tax  acts,  by  which  landlords,  owners,  and 
proprietors  of  lands,  are  authorized  to  abate  and  deduct  *. 
proportionable  part  out  of  every  fee-farm  rent,  or  other  an- 
nual rent  payable  out  of  their  lands,  of  the  rate  taxed  00 
assessed  on  them  (a).  To  intitle  him  to  such  exemption,  thai 
word*  taxes  or  assessments  ought  to  have  been  used.  The 
statute  provides*  by  another  clause,  "  That  nothing  therein 
"  contained  shall  he  construed  to  alter,  change,  determine, 
"  or  make  void,  any  contracts,  covenants,  or  agreements 
"  whatsoever,  between  landlord  and  tenant,  or  any  other  per- 
"  sons,  touching  the  payment  of  taxes  and  assessments  (b)" 
But  neither  could  a  case  where  nothing  is  said  about  tares  or 
assessments,  be  brought  within  that  clause.  The  general  ex- 
pressions in  the  deed  ought  not  to  be  extended  to  parliament- 
ary impositions.  They  were  a  sort  of  words  of  course,  and, 
in  truth,  meant  nothing  more  than  was  comprehended  in  the 
reservation  itself.  With  regard  to  the  argument  drawn  from 
the  time  when  the  deed  was  made,  it  was  to  be  considered, 
that  the  land-tax  was  then  only  occasional,  and,  therefore,  it 
was  not  to  be  presumed,  that  the  parties  foresaw  the  perma- 
nent renewal  of  it,  or  had  it  at  all  in  contemplation. 

Buller,  Justice,  asked,  if  this  did  not,  on  the  pleadings,      [  $27  J 
appear  to  be  that  sort  of  reut  for  which  there  was  no  remedy 
by  distress  at  common  law,  for  he  conceived,  that,  since  the 
statute  of  quia  emptorts  [f  S],  a  rent  granted  in  fee  could  not 

be 

(c)  B.  R.  T.  8  Ann.  1 1  Mod.  238.         (b)  4  Geo.  3.  c.  %.  §  32.  4JF.&M, 
-      (aJ4lV.%M.  c.  1.  §6-  c.  l.§34. 


[f  3]  No  rent  service  can  be  re-     emptores,  on  any  grant  in  fee.  F.  2v*, 
served,  except  by  the  king,  since  fuia     8.  210.  C.  -  Because   no   man  can 


create 
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be  distrained  for,  without  an  express  clause  making  it  a  rent' 

charge;  and  he  denied  Davenport's  answer  to  this,  viz-  that 

Bradbury  fee  farm  rents  were  rent-charges;  observing,  that,  by  the  de- 

against       fimtions  in  all  the  books,  the  appellation  of  "fee-farm"  only 

Wright,     respected   the  proportion  between  the  amount  of  the  rent 

and  the  value  of  the  land  [1].    If  this  rent  was  a  rent-seek, 


[l]  Feodi  Firma  appellator,  cum  guts, 
ex  dono  vel  concessione  alterius,  prcedia 
tenuerit  sibi  et  karedibus  suis9  reddendo 
vel  dinddiam  vet  tertiam,  vel  ad  minus, 
quartam  partem  vert  valoris.  Tenens 
kujusmodi  ad  nulla  servitia  obligatur 
nisi  qua  in  ipsa  charta  continentur,  ex- 
cepta  jidelitatCy  qum  omnibus  tenuris 
incumbet.  Spelm.  Gloss.  221.  col.  1. 
"  Chescun  fee  farm  seraentend  It  ve- 
*'  raye  value  del  terre,  qui  est  le  cause 
"  naura  ent  relief e."  Brooke  Abr. 
title  Reliefe,  201.  pi.  5.  8.  Cites  45 
Ed.  3.  15.  and  Old  Tenures. 

Blacfotone,  (Conm.  vol.  2.  p.  43.) 
says,  "  A  fee-farm  rent  is  a  rent-ekarge 
"  *in  fee,  issuing  out  of  an  estate  in 
"  fee,  of  at  least  one-fourth  of  the 
"  value  of  the  land  at  the  time  of  its 
**  reservation."  And  he  cites  Co. 
lAttL  143. ;  which  does,  at  first,  seem 
to  authorize  his  definition;  for  the 
words  of  Lord  Coke  are,  "  It,  (t.  e.  a 
"  rent  reserved  by  deed,  with  a  clause 
"  of  distress,)  is  called  a  rent-charge, 
u  because  the  land,"  for  pay  merit 
u  thereof,  is  charged  with  a  distress;" 
and  then  he  goes  on,  immediately,  to 
say,  "  If  it  be  to  the  whole  value  of 
"  the  land,  or  to  the  fourth  part  of  the 
"  value,  then  the  rent  is  called  a  fee- 
"  farm."    Blackstone,   probably,    ac- 


cording to  the  most  natural  and  ob- 
vious construction,  understood  the  pro- 
noun "  it "  in  the  second  sentence,  to 
relate  to  the  same  thing  as  in  the  for- 
mer sentence,  viz.  to  rent-charge.  But 
it  should  seem,  on  considering  the 
authorities  above  referred  to,  (though 
they  do  not  expressly  exclude  the  idea 
of  distress,)  together  with  the  text  of 
Littleton,  that,  by  an  inversion  of  lan- 
guage not  uncommon  even  now,  but 
frequently  preferred,  from  affectation, 
in  Lord  Code's  time,  the  relative y  in  the 
second  sentence,  is  placed  before  the 
noun  substantive,  viz.  "  the  rent"  to 
which  it  refers,  and, therefore,  the  sen- 
tence ought  to  be  understood  as  distinct 
and  independent  of  the  preceding  one, 
and  as  if  it  had  run  thus :  "  The  rent, 
"  (t .  e.  a  rent  certain  reserved  to  a  man 
"  and  his  heirs,  which  is  what  Littleton 
*'  is  speaking  of,)  if  it  be  to  the  whole 
"  value  of  the  land,  or  to  the  fourth 
"  part  oc  the  value,  is  called  a  fee- 
"farm"  If  this  is  the  true  construc- 
tion, the  inference  is,  that  the  de- 
scription of  feefarmt  taken  by  itself, 
does  not  imply  a  power  of  distress ; 
which  seems  to  have  been  what  Bullerf 
Justice,  hinted  at.  But  a  rent  in  fee, 
of  the  proportion  required,  would  not 
cease  to  be  a  fee farm  rent,  because  a 

power 


create  a  tenure  of  himself  in  fee.  Litt. 
21 5.  But  a  rent-service  may  be  re- 
served on  a  gift  in  tail,  or  for  life,  if 
the  donor  has  the  reversion  in  him. 
Litt.  214.  So  a  rent  may  be  reserved 
on  a  grant  in  fee  by  deed,  by  way  of 
rent-charge,  if  there  be  a  clause  of 


distress;  or  a  rent-seek,  if  no  such 
clause.  Litt.  217.  It  seems,  there- 
fore, to  follow,  that  any  fee-farm  rent, 
created  since  quia  emptores  by  a  sub- 
ject, must  be  a  rent-charge,  or* 
rent-seek. 
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he  raid  the  distress  could  not  be  supported  but  on  the  autho- 
rity of  4  Geo.  4.  c.  28.  §  5.  and  die  avowry  had  not  stated, 
(according  to  that  statute,)  that  the  rent  had  been  duly  an- 
swered 
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power  of  distress  was  superadded.  A 
Jfcefarm  rent  may  either  be  a  rent- 
seek  or  a  rent-charge,  and,  (till  the 
statute  of  quia  emptor ts,)  might  have 
been  a  rent-service  [t  1 28  ] .  But  then. 
in  pleading,  in  order  to  justify  in  re- 
plevin, it  would  be  necessary,  not  on- 


ly to  shew  that  the  rent  was  a  fee-farm 
rent,  but  also  to  call  it  a  rent-charge, 
or  to  state  that  a  power  of  distress  was 
annexed  to  it.  This,  probably,  could 
not  have  been  done  here,  because,  in 
fact,  no  such  power  was  given  by  the 
deed. 


[t  128]  Vide  Mr.  Hargrove's  Edi-  opinion,  "  that  the  term  'feefamf 
tion  of  Co.  Littl.  p.  144,  a.  Note  (5),  "  is  not  properly  applicable  to  any 
where   the  very  learned  editor  is  of    "  rents,  except  rents-service"  [r  4]. 


[v  4]  Fee-farm-rent,  is  rent  reserv- 
ed upon  a  grant  in  fee  :  (Fitz.  N.  B. 
210,  C.J.  Provided  it  be  not  less  than 
one-fourth  of  the  value.  Co.  Litt. 
144.  b.  Also,  2  Inst.  44,  is  expressly  ac- 
cordant, which  is  quoted  in  Mr.  Har- 
grove's note  to  the  preceding  passage, 
as  a  contrary  authority,  viz.  to  shew 
that  a  rent  reserved  on  a  grant  in 
fee,  is  a  fee-farm  rent,  whatever  its 
quantum  may  be.  These  are  Lord 
Coke's  words  :  "  Either  the  rent  upon 
**  which  it  was  before  letten  to  farme, 
4i  or  at  least  one  fourth  of  that  farm- 
**  rent  j9  and  he  there  quotes  Br  it  ton, 
(whom  Mr.  H.  also  relies  on  as  an 
authority  for  his  position),  with  an 
expression  of  dissent.  "  But,  Brit  ton 
saith,  fee  formes  sont  terres  tenus  en 
fee  a  rendre  pur  eux  per  ann  le  veray 
value,  ouplus  ou  meins"  Where  it  is 
observable  that  Britton,  though  he 
does  not  express  Lord  Coke's  limita- 
tion to  one-fourth,  by  no  means  de- 
nies it ;  but  leaves  it  ambiguous. 
Therefore,  he  seems  no  direct  autho- 
rity for  Mr.  Hargrove's  doctrine,  even 
if  he  were  not  overpowered  by  Lord 
Coke's  dissent.  Madoxy  Yirma  Hurgi, 
$.  whom  Mr.  Hargrove  also  cites  as 
pji  authority,   only  savs,    "  By  fee- 


"  farm  is  meant  perpetual  ferine  or 
"  rent."  Without  entering  into  the 
subject  of  quantum.  The  precedents 
of  grants  in  fee-farm,  which  he  there 
refers  to  in  his  Formularey  do  not 
shew  any  thing  as  to.  the  point  of 
quantum.  It  is  certain  that  lands  held 
in  fee-farm  generally,  were  exempted 
from  wardship,  &c.  in  Magna  Char  to, 
c.  27*  without  any  expression  of  the 
value.  Therefore  it  would  appear, 
that  there  was  some  understood  value 
at  common  law,  the  payment  of  which 
entitled  the  tenant  in  fee-fa  im  to  such 
exemptions,  and  for  this  reason,  as 
well  as  on  the  express  authorities  here 
collected,  it  seems  the  better  opinion, 
that  a  fee-farm  rent  must,  at  the  time 
of  its  creation,  be  at  the  least  one- 
fourth  of  the  value  of  the  lands. 
With  the  greatest  deference  to  Mr. 
Hargrove's  superior  learning  and  judg- 
ment, I  cannot  understand  how  the 
term  fee-farm-rent  can  be  confined  to 
rent-service.  It  appears,  by  the  prin- 
ciples above  stated,  (note  p  3),  that  a 
fee-farm-rent  cannot  be  a  rent-service, 
unless  created  before  quia  emptores,  or 
by  a  grant  of  the  crown  :  and  Co. 
Litt.  in  the  place  cited,  144,  a,  is  ex- 
press that  a  fee-farm-rcnt  may  be  a 

rent- 
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1781.      swwrf  or  paid  fertile  spice  of  three  year*,  within  the  space 
v^pv^y      of  twe«ty  years  before  the  first  <ky  of  the  9e«io»  of  parfamc^, 
Bra  x>b  c  at    when  Ale  statute  passed. 

against  Davenport  then  said,  be  was  inclined  to  think,  the  rigbtjto 

Weight,      distrain  was  admitted  by  the  plea. 

On  the  principal  point,  Lord  Mansfiil*  and,  with  re- 
gird  to  Chambre's  observations  on  the  cases,  that,  in  none 
of  diem,  was  there  any  mention  of  a  subsequent  land-tax. 
There  could  be  no  words  stronger  than  those  in  the  present 
case ;  and  it  would  not  bare  been  clearer  if  the  deed  had  ran, 
"  without  any  deduction,  defalcation,  or  abatement/or  taw." 
He  said,  be  thought  there  were  cases  in  die  equity  books  on 
this  point,  and  desired  the  cause  to  stand  over  till  this  day,  that 
they  might  be  looked  into. 

1.  Tie  court  now,  on  the  principal  pout,  declared  their 
opinion,  that  the  rent  should  be  paid  without  any  deduction 
for  die  land-tax;  and  founded  themselves  on  die  authority  of 
the  cases  cited  from  Lord  Raymond,  Salkeld,  Carthew,  and 
11  Mod.  '2.  As  to  the  other  point,  they  were  of  opinion 
against  the  defendant,  for  that  the  rent  was,  in  its  nature,  a 
•ent-seck,  and  the  party  could  not  distrain  but  under  the  sta- 
tute, and  therefore,  in  his  avowry,  he  ought  to  have  brought 
bis  case  within  it. 

But,  as  the  merits  were  in  the  defendants  favour,  it  was 
agreed,  that  the  demurrer  should  be  allowed,  without  costs  on 
either  side. 


rent-charge.  Blackstone's  error  ap- 
pears only  to  have  been  in  stating,  that 
it  must  be  a  rent-charge,  by  taking 
that  which  was  simply  meant  by  Lord 
Coke  as  an  instance,  to  be  a  definition 
of  a  fee*£arm-rent.  In  the  case  cited 
from  the  year-books  45  Edw.  3.  p.  15, 
i%  seems  not  only  that  a  fee-farm-rent 
is  expressly  limited  to  not  less  than 


one-fourth,  but  that  the  creation  of 
such  reuts.  by  lease  in  fee-farm,  since 
quia  emptor**,  is  recognized  by  Fmck- 
den,  a  judge.  It  seems,  therefore,  that 
where  there  is  a  lease  in  fee-farm,  since 
the  statute,  there  may  he  a  fee-farm- 
rent,  which  is  not  a  rentrservioai  bat 
where  there  is  tenure  in  fee-farm,  the 
rent  is  ren^service. 


,  The  JEmfo/ Hilary  Term,  21  George  EL 
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Pearson  against  Campion.  ^JE**7' 

JT\UNNING  was  to  have  shewn  cause  against  a  rule  for  a  An  apparitor 
-U  prohibition  to  the  ecclesiastical  court,  in  a  suit,  by  an  ^^S^^ 
apparitor,  for  his  fees ;  but  he  mentioned,  that  he  found  tf  had  for  his  fee*. 
been  decided,  that  a  proctor  or  register,  cannot  maintain  such 
a  suit,  and  for  this  cited,  Pollard  v.  Gerrard  (a)  [1] ;  and,  as 
this  case  seemed  to  be  within  the  same  reason,  he  withdrew 
his  opposition  to  the  rule. 

The  rule  made  absolute.  ' 


fa)  B.  R.  M.  13  W.  3.  Ld.  Raym.         [1     Vide,  also,  joh  son  v.  Let,  B. 
703.  T>SJVU1.3.  5  Mod.  238. 
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Jf  a  man  who  it 
insolvent  hat 
conveyed  his 
estate  to  trustee* 
for  the  payment 
of  his  debts,  and 
afterwards,  be-  ' 
fore  the  trust  is 
performed,  gets 
fraudulently  in- 
to possession,  a 
residence  of 
forty  days  will 
not  a  gain  a 
settlement* 
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The  King  against  the  Inhabitants  of  St 
Michael's  in  Bath, 

THE  court  of  Quarter  Sessions  (or  the  county  of  Somerset 
confirmed  an  order  of  two  justices,  for  the  removal  of 
John  Freeman,  homWakott,  to  St  MichaeFs  in  Bath,  and 
stated: 

"  That  the  pauper,  being  entitled  to  two  Freehold  houses 
in  Walcott,  one  of  the  value  of  «£28  a  year,  the  other  of  «£t6 
a  year,  in  1778,  conveyed  them  by  lease  and  release,  to  trustees, 
in  trust,  to  be  sold,  and  the  money  arising  from  the  sale  to  be 
paid,  first  in  discharge  of  two  mortgages  due  thereon,  amount- 
ing to  ,£500,  afterwards  to  his  other  creditors  rateably,  and 
the  surplus,  if  any,  to  him,  his  executors,  administrators,  and 
assigns;  That  the  houses  were  both  let  to  other  persons  at  the 
time  of  the  conveyance,  and  the  pauper  then  resided  in  a  pub- 
lic house  in  die  parish  of  St.  Michael,  at  the  rent  of  £40 
per  annum,  which  he  had  occupied  several  years,  till  he  foiled ; 
That,  afterwards,  one  of  the  houses  becoming  void,  the  trus- 
tees having  the  .possession  and  the  key  thereof,  employed  one 
Hetty  Tarrant,  then  a  lodger  in  .the  pauper's  house,  to  clean 
the  said  vacant  house,  and  paid  her  3s.  for  so  doing,  and  de- 
livered her  the  key  for  that  purpose,  which  having  done,  she 
placed  the  key  in  the  bar  of  the  public  house,  among  some 
other  things  of  her  own  which  she  kept  there,  intending  after- 
wards to  re-deliver  it  to  the  trustees,  but  that  the  pauper's 
wife  took  it  'from  thence,  and  took  possession  of  the  vacant 
house,  and,  with  her  husband,  had  continued  there  ever  since 
to  the  time  of  removal,  being,  in  the  whole,  one  year  and 
three  quarters ;  That  one  of  the  trustees,  seeing  her  carrying 
her  goods  thither,  gave  her  notice  she  was  doing  wrong,  not 
having  the  consent  of  either  the  trustees  or  creditors,  to -which 
she  replied,  u  I  am  going  to  my  own  estate,  for  I  and  the 
"  children  canH  He  in  die  street;"  That  the  premises  bad  not 
yet  been  sold  by  the  trustees;  That  the  value  thereof  was 
about  £QdO  at  present,  but  at  the  time  of  the  conveyance 
was  something  more;  That  the  debts  owing  by  the  pauper, 
for  which  such  trust  deed  was  executed,  including  the  two 
mortgages,  were  ,£881  and  upwards ;  That  it  did  not  appear, 
on  that  deed,  how  the  annual  rents  were  to  be  disposed  of 
till  the  sale  should  be  made.'9 

Dunning  and  Burroughs,  in  support  of  the  removal,  con- 
tended, that  the  pauper  had  no  property  in*  Walcott  by  which 
he  could  gain  a  settlement,  for  that  the  conveyance  divested 
the  whole  of  his  interest  for  the  benefit  of  the  creditors,  the 

debts 


The  Kino 
against 
St.  M*. 

CfiA£L**. 
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debt*  bang  none  than  thevnhse.  Tbey  likened  this  to  the  1781 
cases  of  persons  entitled  to  administration  or  dower,  who 
reside  without  administration  being  granted,  or  dower  as- 
signed, and  cited  Rex  v.  Widwortky  (b),  and  Rex  v.  Pains- 
trick  (c),  to  shew,  tbait  such  persons  do  not  gain  a  Settle- 
ment [f  l€9]#  It  must,  they  sod,  be  intended,  that  the 
trustees  were  to  have  the  immediate  profits,  as  they  had  the 
possession.  That  the  case  of  Rex  v.  Nat  land  (d),  which 
woold  perhaps  be  relied  on  by  the  counsel  on  the  otter  side, 
was  only  an  opinion  of  Goulb,  Justice,  on  die  circuit,  and 
was  not  argued  on  the  merits,  in  this  court.  If  they  were 
to  admit  that  die  pauper  had  a  right  to  have  resided  till  die 
fcaie,  yet  they  insisted,  that  he  could  not  have  gained  a  settle- 
ment under  the  circumstances  which  had  happened,  became 
the  possession  was  acquired  by  wrong. 

Gould  and  Mtrrie  argned,  against  die  orders,  dint  the 
trustees  had  no  beneficial,  and  the  creditors  no  legal  in- 
terest. The  beneficial  interest  remained  in  the  grantor  till 
the  sale,  and  there  was  no  doubt  but  that  a  settlement  might 
be  acquired  by  an  equitable  estate.  If  this  case  differed  from 
that  of  a  mortgagor  in  possession,  it  was  stronger  in  favour 
of  the  settlement,  because  a  mortgagee  has  both  the  legal 
and  a  beneficial  interest.  This  did  not  resemble  the  case  of 
Rex  v.  Widworthy,  because,  till  administration,  nobody  has 
a  right  where  there  are  several  next  of  kin.  A  sole  next  of 
kin  would  gain  a  settlement  before  administration.  In  Rex  v. 
Painswick,  it  was  argued,  and  could  not  be  denied,  that 
there  were  many  things  that  might  bar  the  dower,  and  pre- 
vent an  assignment  from  being  ever  made.  Aston,  Justice, 
was  dissatisfied  with  the  decision  in  that  case.  Here,  the 
pauper,  at  any  time,  might  have  prevented  the  sale,  by  ten- 
dering the  money.  The  trustees  could  not  have  maintained 
an  ejectment  against  him  till  after  the  sale,  and  by  joining 
with  the  vendee.  These  were  private  transactions,  which 
the  parish  had  no  right  to  •  pry  into,  and  the  court  would 
not,  in  a  settlement  case,  enter  into  the  amount  of  a  man's  [  6*32  j 
debts,  nor  enquire  whether  there  would,  or  would  not,  be 
a  surplus.  They  alsoYelied  on  Rex  v.  Natland,  and  men- 
tioned a  case  of  a  devise  to  trustees  to  sell,  where  the  testa- 
tor's children  continued  to  reside,  and  gained  a  settlement ; 
and  said  it  must  have  been  the  same,  if  the  devise  had  been 
to  sell  to  pay  debts. 

a  Lord  Mansfislb, — If  the  estate  on  which  a  pauper  re- 
sides is  substantially  his  property,  that  is  sufficient;  whatever 

forms 


(V)  T.  10  %  11  Geo.  2.  Burr.  Settl 
Cases,  No.  34. 

(c)  T.  u  Gee.  3.  Burr.  Stttl.  Cases, 
No.  *43. 

Q 


[t  129]  Vide  Rex  v.  North  Curry,  M. 
22  Geo.  3. 

(d)  Af .  1 5  Geo.  3,  Mwr.  Settl.  Cases, 
No.  247. 
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1781.      forms  of  conveyance  there  may  be;  and,  therefore  a  nort~ 
y^sr+s       g*gor  *n  possession  gains  a  settlement,  because  the  mortga- 
Thc  King     gee,  notwithstanding  the  form,  has  but  a  chattel,  and  the 
against      mortgage  is  only  a  security.     It  is  an  affront  to  common 
St.  Mi-       sense  to  say  the  mortgagor  is  not  the  real  owner.     But  here, 
chael's.     what  interest  had  the  pauper  in  this  estate  [f  1]?  He  made 
an  immediate  conveyance  to  trustees,  not  a  mortgage,  to  sell 
and  pay  off  two  mortgages  and  other  debts,  and  when  this 
conveyance  was  made,    it   was  so  doubtful  whether  there 
would  be  any  surplus,  that  the  deed  says  that  he  shall  have 
the  suiplus  if  any.     He  had  only  a  chance  of  a  residue,  and 
had  not  a  right  to  continue  a  moment  in  possession.    A 
mortgagor  has  a  right  to  the  possession,  till  the  mortgagee 
brings  an  ejectment.     After  the  mortgagee  lias  got  into  pos- 
session he  might  gain  a  settlement.    There  is  still  another 
and  a  strouger  ground,  in  this  case,  for  the  possession  was 
gained  by  fraud, 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinio*. 

Buller,  Justice, — I  am  of  the  same  opinion.    To  make 

this  resemble  the  case  of  a  mortgagor,  an  instance  must  be 

shewn  in  which  the  mortgagee  had  been  in  possession,  and 

has  lost  it  again  by  fraud  [f  2]. 

Both  the  orders  confirmed. 


[f  l]  In  A.  v.  Tarrant  Launceston, 
as  it  is  reported  in  3  East.  226,  the 
court  appears  to  have  reverted  to  this 
doctrine  of  Lord  Mansfield,  (which 
seems  questioned  in  R.  v.  Edington, 
cit.  infra,)  and  to  have  wished  to  con- 
fine the  acquisition,  of  settlements  by 
estate,  according  to  the  strict  word  of 
9  Geo.  1.  c.  7-  s.  5.  to  the  continuance 
of  the  interest  in  the  estate. 

It  was  there  held,  that  a  pauper, 
who  after  marriage,  purchased  an 
estate  under  £30,  and  afterwards 
conveyed  to  trustees  (in  trust  out  of 
the  rents,  to  raise  a  sum  of  money, 
and  to  pay  the  residue  to  his  wife  for 
life,  and  after  her  death  to  the  hus- 
band) though  he  continued  in  posses- 
sion, gained  no  settlement  as  by  resi- 
dence on  the  equitable  estate  of  his 
wife.  That  decision  however  may  be 
supported  on  a  different  ground,  men- 
tioned in  the  argument,  viz.  that  the 
settlement  would  depend  on  the  act 
of  tin;  original  purchaser  of  an  estate 


under  £30.  And  I  find  from  aa  M.  S. 
note  of  this  case,  that  this  objectioa 
was  first  started  by  the  court,  during 
the  argument  on  the  other  side,  in 
these  pointed  terms.  "If  the  origi- 
"  na)  estate  was  insufficient  in  value 
"  to  give  the  husband  a  settlement, 
"  can  the  owner,  by  granting  <nw.V 
"  part  of  it,  make  it  sufficient?"  Way 
not  this  be  considered  as  the  better 
foundation  for  this  decision?  It  ap- 
pears otherwise  difficult  to  reconcile 
it  with  R.  v.  Edington. 

[p  2]  "  In  the  case  of  R.  v.  St.  M> 
"  chad's,  Bath,  it  was  said,  that 
"  either  a  mortgagor  or  mortgagee 
"  might  gain  a  settlement,  according 
"  to  circumstances.  One  of  those 
"  circumstances  is  possession;  and 
"  upon  possession  all  the  questions 
"  have  turued."  Per  Buller,  J.  in 
R.  v.  Catherington,  3  T.  R.  771' 
where  it  was  held,  that  a  mortgagor, 
who  having  been  turned  out  of  pos- 
session by  ejectment  at  the  suit  °f 
*  the 
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The  King  against  Greaves.  wKS* 

AN  original  order  of  bastardy  was  made  at  the  Netting'  An  original 
hamshhe  Sessions,  (Easier  1780,)  which  having  been  ^^^ 
neniovd  into  this  court,  and  a  rule  granted  to  shew  cause,  be  made  at 
why  it  should  not  be  quashed,  the  court  desired  the  counsel  g^^**" 
agaiiul  'he  order  to  begin. 

ilaidnin  stated  the  principal  objection  to  be,   that  the 
Sessions  have  no  original  jurisdiction  in  making  orders  of 
bastardy,  and  mentioned  Dr.  Burns  opinion  and  reasoning      [  £33  J 
on  that  point  (e),  and  Wood's  or  Pridgeon's  case  in  Bui* 
strode  (f). 

Horcarthy  in  support  of  the  order,  said,  there  were  four 
or  five  cases  which  had  decided  that  the  statute  of  Car.  1.  (g), 
gives  die  Sessions  an  original  jurisdiction. 

Buller,  Justice 9  read,  from  Bott(h),  Slater's  esse  (i), 
and  the  court  were  clearly  of  opinion,  that  the  Sessions  have 
an  original  jurisdiction  [2]. 

The  order  confirmed* 


(e)  Burn's  Justice,  13th  Ed.  vol.  1. 
p.  195. 

(J)  B  R.  13  Car.  1.  2  BuUtr.355. 
S.  C.  tro.  Car.  341.  350. 

(g)  3  Car.  I.e.  4. 

(h)  Bott  2nd.  Ed.  p.  119. 

(ij  B.R.E.  13 Car.  1.  Cro. Car.AJQ. 


[2]  Vide  Rex  v.  Cleg.  M.  8  Geo.  1. 
1  67 r.  47$,  where  an  original  order 
made  at  sessions  was  confirmed.  It 
was  not  objected  to  on  that  ground, 
hut,  on  the  contrary,  the  authority  to 
make  such  an  order  was  admitted. 


the  mortgagee,  afterwards  inhabited 
one  of  the  bouses  on  the  estate,  by 
permission  of  the  agent  of  the  latter, 
gained  no  settlement,  having  neither 
jus  in  re  nor  ad  rem.  This  doctrine 
was  fully  confirmed  in  R.  v.  Eding- 
ton,  1  East.  288;  where  the  court 
said,  that  the  best  ground  of  the  deci- 
sion of  the  principal  case  was  the  pos- 
session being  fraudulent;  and  held, 
there,  that  a  party  remaining  in  pos- 
session of  an  estate  would  gain  a 
settlement,   notwithstanding    a   con- 


veyance made  in  the  mean  time,  of  the 
legal  estate  to  trustees,  in  trust  to 
raise  a  sum  of  money  by  sale  or  mort- 
gage, and  afterwards  to  rrconvey. 
There  was  no  evidence  of  what  had 
been  done  under  the  trust,  nor  of 
what  surplus  would  remain  after  the 
execution  of  it.  It  was  a  case  in 
which  value  was  not  material;  and 
the  court  considered  in  general,  that 
such  a  cestui  que  trust  is  on  the  same 
footing  with  respect  to  settlements  as 
a  mortgagor. 


Q3 
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Tuesday, 
8th  May. 


A  bill  of  ex- 
change with 
a  blank  in- 
dorsement, 
being  •total 
and  nego- 
tiated, an 
innocent  in- 
dorsee shall 
recover  upon 
it  against  the 
drawer. 


[634] 


Peacock  against  Rhodes  and  Another. 

IN  an  action  upon  an  inland  lull  of  exchange,,  which  waa 
tried  before  Willeb,  Justice,  at  the  last  Spring  Assbes 
for  Yorkshire,  a  verdict,  by  consent,  was  found  for  die 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  special  case, 
stating  the  following  facts : 

"  The  bill  was  drawn  at  Halifax,  on  "the  9th  of  August, 
1780,  by  the  defendants,  upon  Smith,  Payne,  &  Smith, 
payable  to  William  Ingham,  or  order,  SI  days  after  dale, 
to*  value  received.  It  was  indorsed  by  lYiitiam  bighorn, 
and  was  presented  by  the  plaintiff  for  acceptance  and  pay- 
ment, but  both  were  refused,  of  which  due  notice  was  given 
by  the  plaintiff  to  the  defendants,  and  the  money  demanded 
of  the  defendants.  The  plaintiff,  who  was  a  mercer  at 
Scarborough,  received  the  bill  from  a  man  not  known,  wbo 
called  himself  Witiiam  Brown,  and,  by  that  name,  indorsed 
the  bill  to  the  plaintiff,  of  whom  he  bought  cloth,  and  other 
articles  in  die  way  of  the  plaintiff's  trade  as  a  mercer,  in  bis 
shop  at  Scarborough,  and  paid  him  that  bill,  the  value 
whereof  the  plaintiff  gave  to  the  buyer  in  cloth  and  other 
articles,  and  cash,  and  small  bills.  The  plaintiff  did  not 
know  the  defendants,  but  had  before,  in  his  shop,  received 
bills  drawn  by  them,  which  were  duly  paid.  William  Ingham, 
to  whom  the  bill  was  payable,  indorsed  it ;  John  Dalhy 
received  it  from  him,  and  indorsed  it;  Joseph  jKjAcT  re- 
ceived it  from  John  Daltry ;  and  it  was  stolen  from  Joseph 
Fisher,  at  York,  (without  any  indorsement  or  transfer  thereof 
by  him,)  along  with  other  bills  in  his  pocket-book,  whereof 
his  pocket  was  picked,  before  the  plaintiff  took  it  in  payment 
as  aforesaid.    The  plaintiff  declared  as  indorsee  of  Ingham!* 

Wood,  for  die  plaintiff,  argued,  that  the  bill  was  taken, 
by  Peacock,  in  the  ordinary  course  of  business,  and  there 
was  no  pretence  that  he  had  notice  that  it  had  been  ob- 
tained unfairly,  If  he  had,  he  admitted  that  he  could 
not  recover.  A  bill  indorsed  by  the  payee,  is  to  be  con- 
sidered to  all  intents  as  cash,  unless  be  chooses  to  restrain  it* 
currency,  which  he  may  do  by  a  special  indorsement,  as, 
"  Pay  the  contents  to  William  Fisher  (k)"  The  very  object 
in  view,  in  making  negotiable  securities,  is,  that  they  my 
serve  the  purposes  of  cash.  The  case  of  Miller  v.  Race(l)> 
'  although  the  question  there  avose  upon  a.  bank-note,  esta- 
blishes 


(h)  Vide  Jnchcr  v.  The  Sank    of 
fttgland,  injra9  p.  637. 


(I)  B.R.  H.  31  Geo.  2. 1  Burr.  45?. 
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Ike  nrincipfe  just  stated.  If  this  bill  had  not  bee* 
states  bill  lost,  the  owner  night  have  maintained  trover 
against  die  finder,  but  still  the  bond  fid*  holder  would  have 
been  entitled  to  recover  upon  t*.  Hue  ws»  determined,  with 
respect  to  a  noise  upon  a  hanker  payable  to  A*  or  bearer,  ha 
the  case  of  Grant  v.  Vamghan  (m).  Here,  the  bill  was  »*- 
dorsad  bhmk,  but  {Art  was  the  same  tiling  in  effect,  as  if  it 
bad  been  made  payable  to  the  bearer.  A  Wank  indorsement 
is  an  indorsement  to  aH  the  world;  to  any  body  who  shall 
happen  to  be  the  bearer.  There  was  n  caee  of  Francis  **• 
Mott,  directly  in  point  to  the  present,  tried  before  Lord 
Mansfield,  two  or  three  years  ago.  These,  a  bitt,  with, 
blank  indorsements,  had  been  picked  out  of  the  bolder'* 
pocket,  at  Manchester  races.  Being  offered  in  payment  to  a 
house  at  Manchester,  who  did  not  know  the  persona  whoao 
names  appeared  upon  it,  they  sent  to'  enquire  about  their 
credit,  and  finding  them  responsible,  gave  a  valuable  consi- 
deration for  it,  and  sent  it  to  their  correspondent  at  hmdom. 
He  carried  k  to  the  drawee  for  acceptance,  who  detained  '% 
and  said  it  was  stolen;  upon  which  die  house  at  Manchester 
brought  an  nation  against  the  drawer.  The  Attorney-General 
was  for  the  defendant,  and  Mr.  Burning  for  the  plamtiC 
The  Attorney-General  attempted  to  shew,  that  the  defendants 
knew  the  bill  had  been  unfairly  obtained,  and,  having  failed  in 
that  proof,  he  gave  up  the  cause,  and  the  plaintiff  recovered* 
The  argument  on  the  part  of  the  present  defendants,  would 
extend  to  all  cases  of  fraud  and  imposition,  as  well  as  theft, 
and  would  stop  the  currency  of  bills  of  exchange,  because  it 
would  render  it  necessary  for  every  indorsee  to  insist  upon 
proof  of  all  the  circumstances,  and  the  manner  in  which  the 
bill  came  to  the  indorser.  As  the  negligence,  in  this  case, 
was  on  die  part  of  the  person  who  lost  the  bill,  the  loss  ought 
to  fall  upon  him ;  not  upon  the  plaintiff. 

Fearnly,  foe  the  defendants, — The  cases  on  this  subject  are 
all  modern,  but  all  of  them  establish  a  distinction  between 
bank  notes,  or  banker's  cash  notes  payable  to  bearer,  and  in- 
dorseable  bills  or  notes.  The  two  first  sorts  only  are  consi- 
dered as  cash.  No  case  that  I  have  found  is  exactly  in  point 
to  that  before  the  court.  In  Price  v.  tieale  in),  which  waa 
the  case  of  a  forged  bill,  that  had  been  accepted,  and  paid  to 
the  defendant  in  die  course  of  trade,  your  Lordship  held,  that 
the  acceptor,  having  given  credit  to  it  by  bis  acceptance, 
should  not  recover  back  what  he  had  paid  to  a  bom  fide 
holder;  but,  in  the  present  case,  there  was  no  acceptance. 

Ifalmslty 


178*. 


Pa ACOCK 

against 
Ruonas, 


[635] 


CmJ».R.T. 
J516. 


*  G<9. 3.  3  Burr. 


(n)  B.  R. 
1354. 
Q4 


Jkf.  3  Gao.  3*  3  Burr. 
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1781.       Walmdeyv.  Child  (o),  before  Lord  Hardwickk,  was  upon 

\^v^       cash  notes  payable  to  bearer.     Lord  Holt  makes  thecfo- 
Peacock     tinction  between  bills  and  cash  notes,  in  Tasseit  &  Let  v. 

against  l^ewis(p).  So,  in  Hodges  v.  Steward 9  bills  payable  to 
Rhodes,  bearer,  and  bills  payable  to  order,  are  distinguished  (q). 
Every  indorsement  of  a  bill  of  exchange  is  considered  as  a 
new  bill.  This  was  laid  down  by  your  Lordship  in  Heylin  ▼. 
Adamson  (r) ;  and,  in  Milter  v.  Race,  a  bill  is  considered 
as  being  only  a  security  or  document  for  a  debt.  The  case  of 
the  Executors  of  Devallar  v.  Herring  (&),  seems  exactly  in 
point  for  the  defendants.  It  is  there  laid  down,  that,  if  die 
indorsee  of  a  promissory  note  lose  it,  and  the  finder  pay  it 
away  in  the  course  of  trade,  the  indorsee  may  maintain  trover 
against  the  person  to  whom  it  has  been  so  paid.  The  argu- 
ments from  inconvenience  are  in  favour  of  the  defendants. 
No  man  is  obliged  to  take  a  bill  of  exchange  in  payment, 

[  636  J  a  trader  should  not,  in  prudence,  take  a  bill,  unless  he  know 
the  person  from  whom  he  receives  it.  But  if  the  law  were  as 
contended  for  on  the  part  of  the  plaintiff,  the  temptations  to 
theft  would  be  increased. 

Lord  Mansfield  told  Wood>  he  need  not  reply,  and  de- 
livered the  opinion  of  the  court,  as  follows : 

Lord  Mansfield,— I  am  glad  this  question  was  saved, 
not  for  any  difficulty  there  is  in  die  case,  but  because  it  is  im- 
portant that  general  commercial  points  should  be  publicly  de- 
cided. The  holder  of  a  bill  of  exchange,  or  promissory 
note,  is  not  to  be  considered  in  the  light  of  an  assignee  of  the 
payee  [f].  An  assignee  must  take  the  thing  assigned,  subject 
to  all  the  equity  to  which  the  original  party  was  subject  If 
this  rule  applied  to  bills  and  promissory  notes,  it  would  stop 
their  currency.  The  law  is  settled,  that  a  holder,  coming 
fairly  by  a  bill  or  note,  has  nothing  to  do  with  the  transaction 
between  the  original  parties ;  unless,  perhaps,  in  the  stalls 
case,  (which  is  a  hard  one,  but  has  been  determined,)  of  a 

note 


(a)  Cane.U  Dec.  1749.  1  Vez.  341. 

CpJ  \  Ld.  Raym.  743. 

(q)  B.  R.  3  W.  &  M.  1  Salk.  12$. 


(r)  B.  JR,  M.  32  Geo.  2.  2  Butt. 
669.  674. 
( s)  Scacc.  T.  9  G.  1 . 9  Mod.  44. 47. 


[f]  So,  in  Cqttins  v.  Martin,  1 B  if  P. 
648,  it  was  held  that  bills  of  exchange, 
wrongfully  pledged  by  one  banker  to 
another,  could  not  be  recovered  in 
trover  from  the  latter  by  the  party 
who   had    deposited  them   with   the 


former,  for  the  purpose  of  receiving 
them  and  placing  them  to  his  account: 
the  banker  with  whom  tbey  wc« 
pledged  not  being  privy  to  thecircum* 
stances  under  which  they  were  placed 
in  the  others  hands. 
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note  for  money  won  at  play  (t)  I  see  no  difference  between 
a  note  indorsed  blank,  and  one  payable  to  bearer.  They 
both  go  by  delivery,  and  possession  proves  property  in  both 
oases.  The  question  of  mala  fides  was  for  die  consideration 
of  the  jury,  the  circumstances,  that  the  buyer  and  also  the 
drawers  were  strangers  to  the  plaintiff,  and  that  he  took  the 
bill  f*  »r  goodij  on  which  he  had  a  profit,  were  grounds  of 
suspicion,  very  tit  for  their  consideration.  But  they  have  con- 
sidere  i  them,  and  have  found  it  was  received  in  the  course  of 
trade,  aad,  therefore,  the  case  is  clear,  and  within  the  prin- 
ciple of  all  those  Mr.  Wood  has  cited,  from  that  of  Miller 
y.  Race,  downwards,  to  that  determined  by  me  at  Nisi 
Pnus. 

The  Postea  to  be  delivered  to  the  plaintiff. 

(t)  Vide  Law  v.  Waller,  T.  21  Geo.  3.  infra,  736. 
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Wortley  against  Rayner. 

fvN  a  plea  of  coverture,  in  an  action  of  debt  upon  a  judg- 
^^  ment,  a  verdict  was  found  for  the  defendant,  and  a  writ 
of  fieri  fan  s  sued  out  for  the  costs,  commanding  the  sheriff 
to  levy  and  pay  them  to  the  defendant,  and  her  husband.  A 
rule  was  granted  to  shew  cause,  why  the  writ,  and  proceed- 
ings thereon,  should  not  be  set  aside  for  irregularity,  it  being 
a  maxim,  that  a  person,  not  a  party  to  the  record,  cannot 
be  benefited,  nor  charged  by  the  process,  without  a  scire 
facias. 

Cause  was  this  day  shewn ;  but  the  court  was  clearly  of 
opinion,  that  the  proceedings  were  irregular. 

Ashhurst,  Justice,  said,  the  wife  might  have  had  process 
in  her  own  name,  because,  the  plaintiff  having  declared 
pgatnst  her  a*  sole,  he  was  concluded  from  denying  it. 

The  Attorney^General,  for  the  plaintiff. — Dunning,  for  the 
defendant. 

The  rule  made  absolute  [1]« 

[1]  Vids  Penoyer  v.  Bract,  T.  9  Will  3.  1  Ld.  Jtcym.  244. 


[637  1 

Wednesday, 
9th  May. 

On  a  plea  <jf 
coverture,  and 
verdict  for  the 
defendant,  the 
husband  exondt 
bave  execution 
for  the  coats, 
without  a  trim 
facias* 


CSV  CASES  IN  EASTER  TERM 

1781. 


SwTSgi    Ancher  and  Others  against  the  Goremor  and 
Company  of  the  Bank  of  England. 

Abniofex-      f>NE  Captain DflW,  a  Am,  and  resident  i»XXmitf*, 

iTpaVSetoG  I+*d(Mf  appKcd  to  oaeJlf«sr*#,  to  procure  hkna  bill,  in 
or  on£r,  and  in-  eider  ta  discharge*  the  debt.  Mwstue  accordingly  obtained  a 
K"  tilt  froan  the  pla»nti&  at  Christiana  on  Claus  heideSf  Ce. 
*  The  within  with  whom  they  had  a  correspondence ;  which  bill  was  as 
7/x^ab  follow*^"  Christiana,  17m  January,  1778.  Two  months 
account,"— z>.  «  after  sight,  please  to  pay  this,  our  sola  bill  of  exchange,  to 
toafand^uii  "  Mr-  J*>»  *<*****,  or  order,  one  hundred  and  twenty 
being  sent  to  J?.  "  pounds  sterling,  value  in  account,  and  place  it  to  ac- 
Wm^fivf  by  "  count>  UF  •***  from—  Karen*  tridow  of  Christian 
U*ns  given  d.  *r  A  richer,  $  so ns. — To  Messieurs  Claus  Heme  Sf  Co.  of 
SnA^cMtt  "  London.'— On  this  bitt  was  written  by  Moestue,  an  in- 
and  pkmditto  dorsement,  in  the  Danish  language,  of  this  import: — "  The 
SiVS?  u  witkm  m,l8t  w  «•***  to  Captain  Morten  Larsen  Deti, 
social  indorse-  a  value  »  account  Christiana,  17th  January,  1778,  /ew 
2T*  "1SESS2  "  Atew***.' — And  it  was  remitted  to  C/*«*  HeOs  $  Co.  in 
^•I^TaS  *e  fallow*?  letter—"  Agreeable  to  the  desire  of  Gap- 
fen^inX*;.*  <#  ***  Morton  Larsen  Dahl,  of  ArendaH,  1  have  inclosed, 
m2rf  pwpo^Tng  "  f**  kis  account,  sent  you  Karen  Ancher  $  sen/  bill,  on 
to  be  by  z>.  to  «  yourselves,  for  £190,  which  you  will,  on  receipt,  be 
£[  h  written0""  u  Phased  to  credit  hie  account  with,  and  advise  hint  of  the 
upon  it,  aud  the  u  same." — The  bill  was  received  by  Claus  Heide  if  Ce* 
3!  theS"  *«*  accepted,  ad  they  gave  notice  to  the  plaintiffs,  and 
discounting  it  to  Dahl,  that  they  had  received  it,  and  placed  it  to  his  ac* 
JhMoir  And  if  COUttL  Afterwards,  a  forged  indorsement,  in  EneKek,  was 
an  aaent  of  A.  written  upon  it  as  follows  : — "  For  me,  to  pay  Mr.  tktUff 
c^e  iniofvett.)  u  D*  Mulier,  «r  order.  Afortat  L.  DahL"— Mutter,  who 
pay  the  money  was  a  clerk  in  the  house  of  the  acceptors,  carried  the  bill, 
«*tttebSu  *>!*  *""*  indorsed,  Dut  which  never  had  been  in  the  hands  of 
may  recover  "  Dahl,  to  the  Bank,  and  indorsed  it  with  his  own  name,  upon 
b»w  bvehu°ney  wn*cn  **  was  discounted,  in  the  ordinary  course  of  business. 
a^enttotheper-  When  the  Ay  of  payment  came,  the  acceptors  having  be- 
1,11  Ted?'*"  coine  insolvent,  m&  Mulier  having  absconded,  the  bill  was 
action  for  money  protested;  and  oueFulsberg,  as  a  friend  or  agent  for  the 
klvedd  re~  plaintiffs,  came  to  the  Batik,  and  paid  it  for  their  honour 
€ei  r  g3g  ]  •*.  we  drawers ;  but,  the  forgery  having  been  discovered, 
this  action  for  money  had  and  received  was  brought  against 
the  Bank,  on  the  ground,  that  the  bill  was  not  negotiable, 
on  account  of  the  special  indorsement,  and  that  it  had,  there- 
fore, been  discounted  by  the  Bank,  in  their  own  wrong,  and 
the  money  paid  by  Fulgberg,  to  take  it  up,  paid  by  mistake. 

V* 


IN  THE  TWBNTY-F1B9T  YEAR  OF  GEORGE  III. 

Tke  Cause  was  triad  at  Guildhall,  before  Lord  Mans* 
field,  at  the  Sitting?  after  last  Term,  when  his  Lordship 
directed  a  nonsuit;  and  it  now  came  oo  in  court,  on  a 
motion  for  setting  aside  the  nonsuit,  and  granting  a  new 
trial 

The  Attorney-General,,  for  die  defendants, — The  Bank  is 
perfectly  innocent  of  any  fraud.  The  bill  was  in  their  hands, 
for  a  valuable  consideration.  The  drawers,  by  bringing  this: 
action,  adopt  the  payment  by  Fu/gberg,  and  make  him  their 
agent,  and,  when  a  drawer  pays  a  bill,  it  becomes  a  matter 
of  account  between  him  and  the  acceptor,  and  ail  the  in- 
dorsee are  discharged.  This  bill  was  originally  drawn  pay- 
able to  order,  but  the  particular  indorsement,  it  is  said,  mad* 
it  not  negotiable.  There  can  be  no  doubt,  however,  but  that 
Dahl  might  still  have  indorsed  and  negotiated  it.  It  is  true, 
as  his  name  is  forged,  he  never  can  be  called  upon  aa  aa 
indorser,  but  his  debt  is  discharged  by  the  credit  given  him 
by  Clam  Heide  6>  Co. 

Dunning,  and  Davenport,  for  the  plaintiffs, — The  bill  was 
taken  up  by  the  plaintiff's  agent,  without  authority,  but  it 
was  bona  fide,  and .  for  the  best,  and  therefore  they  have 
done  right  to  indemnify  him.  The  parties  are  all  innocent, 
but  the  Bank  have  been  negligent,  and  the  mistake  in  pay- 
ing them,  ought  to  be  rectified.  The  ^tomey-Generat* 
rule,  as  to  the  discharge  of  wdorsers*  by  the  payment  by  the 
drawer,  applies  only  where  the  drawer  has  paid,  with  a  full 
knowledge  of  the  circumstances.  If  the  Bank,  in  this  case, 
could  not  have  swd  the  drawers,  they  cannot  retain  the 
money  ;  which  brings  it  to  the  question,  Whether  a  bill  that 
has  once  been  negotiable,  must  always  coutinue  so,  and  can- 
not have  that  quality  restrained  by  a  particular  indorsement, 
as,  "  Pay  to  A.  B.,  and  no  one  else/'  or  the  like?  The  con- 
stant practice,  with  regard  \o  remittances  of  rents  from  the 
country,  shews,  that  negotiability  may  be  restrained  in  that 
maimer.  Those  remittances  are  made  by  bills  payable  to 
order,  but  are  generally  indorsed  by  the  payee  to  his  hanker, 
without  saying  "  or  order"  for  the  express  purpose  of  stop* 
ping  their  negotiability.  If  a  bill  gets  to  the  drawee,  its 
negotiability  ceases.  This  had  been  in  the  hands  of  the 
drawees.  Notice  was  given  by  them  to  the  plaintiffs,  that 
they  bad  received  it,  and  fcoDoA/j  that  they  had  applied  it  to 
the  discharge  of  bis  debt 

Lord  MANbFiEin,— The  ground  of  the  nonsuit  was,  that 
the  purpose  for  which  the  bill  was  drawn  was  answered,  it 
having  been  applied  to  the  credit  of  Dahlf  and  he  having 
acquiesced.  It  therefore  occurred  to  me,  that  the  drawers 
had  received  no  injury,  and  had  no  interest.  But,  (which 
was  not  attended  to  at  the  trial,)  there  has  been  a  second 
payment,  jor  thf  honour  of  the  plaintiffs,  and  it  is  contended,' 
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that  a  consideration  has  arisen  on  that  second  payment— 
Where  there  is  equal  equity,  possession  must  prevail;  and 
the  equity  is  equal  between  persons  who  have  been  equally 
innocent,  and  equally  diligent.  'Ilie  question,  therefore,  is, 
whether  the  Bank  has  been  equally  diligent.  A  bill,  though 
once  negotiable,  is  certainly  capable  of  being  restrained.  I 
remember  this  being  determined  upon  argument.  A  blank 
indorsement  makes  the  bill  payable  to  bearer,  but,  by  a  spe- 
cial indorsement,  the  holder  may  stop  the  negotiability — 
Mcestue  did  so  here.  It  does  not  seem  to  me,  that,  after  the 
special  indorsement  by  Mocstue,  Dahl  himsflf  could  have 
indorsed  it  over.  Mastue  did  not  mean  to  make  himself  an- 
swerable as  an  indorser,  or  to  enable  Dahl  to  raise  mane}  on 
the  bill.  The  Bank  could  not  have  maintained  an  action,  on 
the  bill,  against  the  plaintiffs.  It  was  their  negligence  not  to 
read  the  special  indorsement. 

Willes,  Justice,' — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  the  negotiability  is  not  restrained  by  the 
indorsement;  and  I  think  it  is.  The  Bank  either  did  read, 
or  ought  to  have  read,  the  indorsement.  The  only  doubt  is, 
what  should  be  the  effect  of  the  bill's  having  been  taken  op 
by  a  third  person ;  but  I  think  he  must  be  taken  to  be  the 
agent  of  the  plaintiffs. 

Ash  hurst,  Justice, — I  am  of  the  same  opinion.  Tie 
question  is,  did  the  Bank  use  due  diligence  ?  If  they  had  at- 
tended to  the  indorsement,  they  would  not  have  discounted 
the  bill.  I  think  Dahl  himself  could  not  have  indorsed  it. 
It  was  never  the  intention  that  Claus  Heide  &  Co.  should  pay 
money  to  Dahl;  but  only  that  the  amount  should  be  set  off  in 
his  account.  If  the  Bank  have  taken  a  bill  uot  negotiable,  it 
is  their  own  fault,  and  they  are  not  entitled  to  retain  the 
money  which  has  been  paid  them  by  mistake. 

Bull br,  Justice, — I  have  the  misfortune  to  differ  from 
die  rest  of  the  court.  As  to  the  forgery,  it  was  decided,  io 
the  case  of  Price  v.  Neale,  in  this  court  (a),  that  if  a  forged 
bill  has  been  taken  up,  the  money  shall  not  be  recovered 
back  from  an  innocent  indorsee.  Therefore,  as  against  such 
an*  indorsee,  the  forgery  is  not  material.  As  to  the  indorse- 
ment by  Mcestue,  it  amounts  to  an  indorsement  to  Dahl,  aod 
makes  him  the  proprietor;  and,  the  bill  being  originally  ne- 
gotiable, it  seems  to  me  to  have  continued  so.  What  is  called 
a  restrained  indorsement,  viz.  that  the  bill  was  to  be  credited 
to  Dahly  appears  to  amount  to  the  same  thing  as  "  Pag  to 
«  Dahl"  The  words  "  or  order"  are  omitted,  but  it *hti 
been  determined,  that  such  omission  does  not  stop  the  ne^ 
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goriabtlity  of  a  bill  [f  ISO].    The  circumstance,  that  there       1781. 
was  an  account  between  Dahl  and  the  drawees,  cannot  affect       wv-^/ 
third  persons  who  knew  nothing  of  that  account     But,  if     Anchbr 
the  bill  was  only  meant  to  pay  the  drawees,  why  was  it  not       against 
cancelled  by  them  when  they  *  received  it  ?  Why  did  they  ac-    The  Bank 
cept  it?  Did  not  that  hold  out  negotiability  to  the  rest  of  of 

the  world  f  This  is  an  answer  to  any  supposed  negligence  in    England. 
the  defendants.     Besides,  if  the  bill  was  not  meant  to  be  ne-     *  [  641  ] 
gotiable,  why  did  the  plaintiffs  take  it  up?  That  was  done  by 
another  person,  as  it  is  said,  for  their  honour ;  but  they  have, 
by  bringing  the  action,  adopted  his  act. 

Lord  Mansfield, — The  whole  turns  on  the  question, 
whether  the  bill  continued  negotiable.  As  the  case  stands- 
at  present,  let  the  nonsuit  be  set  aside,  but  we  will  consider 
of  it  farther,  and  if  we  alter  our  opinions  we  will  mention  it. 

The  case  was  never  mentioned  any  farther. 

The  rule  made  absolute  [f  131]. 

[f  130]    Edie  v.   The  East  India  at  the  ensuing  Sittings,  before  Lord 

Company »,  B.R.  T.  1  Gto.S.    2  Burr.  Mansfield,  when  the  jury,  by  his  Lord- 

1216.  ship's  directions,  found  a  verdict  for 

[t  131]  The  cause  was  again   tried  the  plaintiffs. 


Cornu  against  Blackburne.  uSm*; 

T  N  an  action  of  assumpsit  upon  a  ransom  bill,  which  was-  **  tn7,£\1 
-*■    tried  before  Lord  MA^s  field,    at  Guildhall,  at  the  nLsomed  a  Art- 
Sittings  after  the  last  Term,  a  verdict  was  found  for  the  plain-  ii*Ave»ei,  being 
tiff,  subject  to  the  opinion  of  the  court,  on  a  case,  which  jTosug"  andnn- 

Statcd,  *m»  bill  on 

That  the  ship  Dolly,  (mentioned  in  the  declaration,)  was  b!u  ^mied^d 
captured  by  the  Priucesse  de  Robecq  privateer,  commanded  not  delivered  up 
by  the  plaintiff,  on  the  flth  of  June,   1780,  upon  the  high  ^totS*** 
seas,  at  the  beighth  of  Edinburgh,  in  her  voyage  from  Lynn  may  recover 
to  Liverpoo/e,   laden  with  corn :  That  the  Dolly,  and  her  ^J^f ran" 
cargo,  then  were  the  property  of  the  defendant :  That  the 
plaintiff  then  was  a  natural-born  subject  of  the  French  King, 
from  whom  the  privateer  had  a  commission,  and  that  Thomas 
Finchett,  the  master  of  the  Dolly,  and  the  defendant,  then 
were  natural-born  subjects  of  the  King  of  Great  Britain : 
That,  at  the  time  of  the  capture,  a  ransom  bill  was  signed 
at  sea,  by  and  between  the  plaintiff  Finchett,  and  John  But- 
ler, the  mate  of  the  Dolly,  (who  was  then  given  as  an  hos- 
tage to  the  plaintiff,)  which  ransom  bill  is  in  the  French  lan- 
guage, and,  being  translated  into  English,  is  as  follows : — 

'  No.  66.     Registered  the  present  ransom  bill  at  the 
*  Admiralty-office,  Boulogne,  the  25th  October,  1779,  aud 

'  delivered 
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'  delivered  in  doable  to  Captain  Robert  Comu, 

4  the  cutter,  the  *  Princtsse  de  Robecq  privateer,  of  tins  port, 

'  by  me  underwritten  Chief  Register. — Signed  MctHm,  W 

4  hgne:~"  We,  the  underwritten  Robert  Coma,  of  Bo* 

44  hgme,  commander  of  the  ship  the  Primme  de  £*iecfv 

"  privateer,  of  Boulogne,  and  Thomas  Finchett,  of  Ltaff- 

44  poole,  master  of  the  ship  the  Doily,  of  bherpetk,  km 

"  agreed  at  followeth,  viz.— That  1,  Robert  Curat,  com- 

"  raander  of  the  said  privateer,  acknowledge  to  ha*  n§- 

"  aoaned  the  said  ship  the  Daily,  of  Liverpool*,  belonging 

"  to  John  Blackburne,  burgher,  of  Liverpool*,  bertha  105 

"  torn,  on  the  (Mi  of  June,  in  the  year  1780,  at  the  brigs* 

u  of  Edinburgh,  going  <£roe*  Lynn  to  Liverpool*  in  £ag£ai 

"  under  English  colour*,    and  paevport  of  said  JEagfad, 

"  loaded  with  wheat,  for  die  account  of  Jfihn  Blackburn, 

44  burgher,  of  Lioerp&de;  which  vessel  i  have  agreed  to  na- 

"  sons  far  the  sum  of  «£l300  sterling,  to  be  paid  to  Mr. 

"  Haussoulliery  fitter  of  the  said  privateer  at  Dunkirk;  in 

44  conaideration  of  which  I  have  set  the  said  vessel  at  liberty 

u  to  go  to  the  port  of  Liverpool*,  where  abe  is  to  be  arrived 

"  in  the  time  and  space  of  three  months,  after  the  espintkm 

u  of  which,  this  present  agreement  shall  not  clear  her  from 

44  being  taken  by  any  other  privateers.    For  security  of  which 

44  ransom,  I  have  received  for  hostage  on  board  of  the  said 

44  ship,  John  Butler,  cousin  to  the  captain  of  the  said  vessel, 

44  desiring  all  friends  and  allies  to  let  safely  and  freely  pro- 

44  ceed  the  said  vessel  to  the  port  of  Liverpool*,  without  any 

"  let  or  molestation,  during  the  said  time  or  course  of  ta 

u  voyage;  and  I,  Thomas  Finchett,  as  well  in  my  name,  * 

€i  in  that  of  the  said  John  Blackburne,  owner  of  the  «* 

44  ship  and  merchandizes,  have  voluntarily  submitted  to  the 

€t  payment  of  the  said  ransom,  viz.  £1300  sterlmg;  for 

"  'surety  whereof  I  have  delivered  up  the  said  John  Butkr, 

44  of  Liverpool*,  for  hostage,  promising  not  to  go  again* 

"  the  conditions  of  this  present  contract,  whereof  each  of  us 

u  have  a  copy  by  us,  which  we  have  signed,  with  the  &A 

44  hostage,     Signed  oti  board  the  said  ship,  the  6th  of  /«** 

u  in  the  year  1780.    And  it  is  further  expressly  covenanted 

"  and  agreed,  that  I,  the  said  Thomas  Finchett,  do  bind  a* 

]  "  oblige  myself,  and  engage  my  vessel  and  cargo,  to  pay  or 

"  cause  to  be  paid  to  the  owners  of  the  said  privateer,  the 

44  tad  amount  of  the  said  ransom,  should  the  said  bos*? 

44  come  to  die,  or  to  desert,  or  that  the  said  privateer  show 

44  perish,  or  be  taken  with  the  hostage  on  board,  «***"* 

"  which  condition  the  captain  of*  the  said  privateer  *w* 

44  mot  have  consented  to  the  above  ransom,  which,  in  «#  <** 

"  whatsoever,  shall  be  well  and  truly  paid.— (Signed)  &*** 

44  Cornu.     Thomas  Finchett.    John  Butler? 

That  the  value  of  the  Dolly,  and  her  cargo  then  oabort 
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amounted  to  the  fium  of  £1800,  contained  in  (be  ransom  178 L. 
bill.  That  the  said  ship,  after  her  capture,  and  having  been 
ransomed,  was  set  at  liberty,  and,  afterwards,  arrived  safe  at  her 
destined  port  of  lAverpoole.  That,  on  the  16th  of  June,  1760, 
the  Princesse  de  Robecq  was  taken  at  the  heighth  of  Yar- 
mouth, by  two  frigates  belonging  to  the  King  of  Great  Bri* 
tain,  with  Butler,  the  hostage  on  board,  and  carried  as  a 
prize  into  an  English  port.  That  at  tlte  time  of  the  capture 
of  the  privateer,  the  said  ransom  bill  was  on  board,  but  was 
not  delivered  sip  to  the  captors,  nor  was  the  same  ever  pos- 
sessed by  them.  That,  at  the  time  of  the  capture  of  the 
Dolly,  and  at  the  time  of  the  capture  of  the  privateer,  there 
was  an  open  war  between  the  King  of  Great  Britain  and  the 
French  King. 

Law,  for  the  plaintiff, — The  question  is,  whether  the  re- 
capture of  an  hostage  given  for  securing  the  payment  of  % 
ship's  ransom,  operates  as  a  recapture  of  the  ship  itself,  and 
destroys  the  contract,  notwithstanding  an  express  stipulation 
to  the  contrary  in  the  ransom  bill.    The  only  case  on  this 
subject  which  is  to  be  found  in  the  courts  of  common  law 
in  wis  country,  is  that  of  Ricord  v.  Bettenham  (a),  and  that 
case  seems  to  be  so  decisive,  that  it  will  be  necessary  for  the 
counsel  on  the  other  side  to  -question  some  of  the  doctrine! 
there  established. — 1.  The  first  objection  to  this  action  i% 
that  the  plaintiff  being  an  alien  enemy,  the  contract  is  void. 
But  the  objection  of  war  to  the  validity  of  a  contract,  is  not 
universal.     States  at  war  with  one  another  may  contract  for 
the  exchange  of  prisoners,  $c. ;  and  individuals,  for  ransom* 
$c.     The  power  of  the  individual  to  contract,  is  the  Bame 
'with  that*  of  the  state;  with  this  exception,  that  he  cannot 
make  a  contract  prejudicial  to  the  interest  of  the  state  of 
which  he  is  a  member.    This  doctrine  is  recognized  by  the 
writers  on  the  law  of  nations,  and,  if  such  contracts  have  (as 
those  writers  allow)  a  moral  obligation,  the  law  will  give 
them  a  legal  and  compulsory  obligation.— 2.  It  will  be  con- 
tended, that  the  contract  of  ransom  depends  on  the  hostage, 
and  is  so  intervowen  and  connected  with  the  pledge,  that  the 
recapture  of  the  one  discharges  the  other.     But  it  was  de- 
cided in  Ricord  v.  Bettenham,  that  the  death  of  the  hostage 
did  not  discharge  the  contract ;  that  the  party  trusts  to  two 
securities,  and  though  he  loses  one,  the  other  continues.    In 
order  to  discharge  the  contract  by  the  loss  of  the  pledge, 
there  must  be  an  express  agreement  for  that  purpose,  and, 
here,  there  is  a  direct  stipulation  to  the  contrary.    This  is 
established,  not  only  by  the  decision  in  Ricord  v.  Bettenham, 
but  also  by  two  cases  there  cited,  viz.  Sir  John  Ratcliff  v. 

Davies 
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1781.  Ddvies(a),  and  The  South  Sea  CompaHyv.  Duncomb(b). 
v^^J  A  dictum  of  Molloy  was  relied  on  in  Ricord  v.  Bettenham, 
Corn  ir  where  be  says,  "  If  hostages  are  taken,  he  that  gives  them 
against  "  ls  *ree(*  ^rom  h*8  *a^  9  *or  l^at>  *n  receiving  ho-tage*.  he 
Black-  "  that  receives  them  hath  relinquished  the  assurance  which 
BuiiNE.       "  he  hath  iu  the  faith  of  him  who  gave  them (c)"     But  that 

nage  relates  to  hostages  between  states,  not  individuals. 
1  in  the  chapter  on  alliances  between  Princes,  between 
whom,    a  regard   to  the  hostage,    and   the  dread  of  each 
other's  power,  is  the  only  security  for  the  observance  of  con- 
tracts.    It  may  be  argued,  that,  the  privateer   being  taken 
with  the  hostage  and   bill  on  board,    this  amounted  to  a 
recapture,  and  the  ransom  bill  became  the  property  of  the 
captor.     I  answer,  that  the  rights  of  spoliation  are  odious, 
and  not  to  be  extended  to  any  thing  not  absolutely  seized 
and  reduced   into  possession ;  and  for  this  there  is  an  ex* 
press  authority  in  Grotius:   "  Ex  eo  quod  diximus, — cap* 
"  tivos  nostros  servos  non  esse9—sequitur9  cessare  illam  ac- 
41  qumtionem  universalem  quam  accessionem  esse  dominii  t* 
"  personam  diximus  alibi,     rfon  alia,  ergo,  captori  acquirer 
"  tur  quam  qua  specialiter  apprehenderit;  quare,  si  quid  clam 
"  secum  habet  captvvus,  non  erit  acquisitum,  quia  nee  pos- 
41  sessum."     And  he,  afterwards,   considers  such  concealed 
property,  as  so  very  far  from  being  acquired  by  the  captor, 
that  he  says,  "  Cui  consequens  est,  ut  res  eo  modo  celata  ad 
u  redemptionis  pretium  sohendum  prodesse  possit,  quasi  re* 
4t  tento  dominio  (d).n    Perhaps  it  may  be  said,  that,  by  die 
law  of  nations,  the  captor  might  take  the  life  of  the  captive, 
and  that,  in  consideration  of  his  departing  from  that  right, 
the  captive    relinquishes    all    property    in    every  thing   on 
board.     But  the  law  of  nations  is  not  so.     It  authorises 
{  645  ]      no  cruelties  but  what  may  be  necessary  to  secure  the  cap- 
ture;   and,    independent    of  the    general    law  of   nations, 
there    is    an    express   stipulation  on    this  subject   between 
France  and  England  in  the  treaty  of  Utrecht,  which  was 
copied  from  the  marine  treaty  with  Holland,  of  1674. — 
(Lord  Mansfield  said,  that  clause  in  the  treaty  related  only 
to  captures  in  time  of   peace  for  contraband  trade;    but 
-     that    the  law    of  nations  was  as  -stated  by   Law.)--The 
ransomed  ship  has  had  the  whole  benefit  of  the  ransom. 
If  she  had  been  taken   again,    the  law  of  France  would 
have  protected  her  against  such  second  capture,  unless  she 
had  been  out  of  her  course,  or  beyond  the  time  stipulated 
by  the  bill.     This  appears  from   ralin,  Cornmentaire  sur 
L'Ordonnance  de  la  Marine  (b)  [as  cited  in  Weskett  on 

Insurance 

(a)  B.  R.  T.  8  Jac.  I.  Yeh.  178,  9-         (<*)  Grot,  de  Jur.  Belli.  L.  3.  c.2»- 

(6)  B.  R.  M.  5  Geo.  2.    2  Str.  9 1 9.     §  28. 

(c)  Moll.  B.  l.  c.  8.  §  7.  (b)  2  Valin.  288. 
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Insurance  (c)\  There  is  a  very  curious  question  agitated  by  1781. 
Qmntilian  (d),  and  referred  to  by  Pvflendorff(e),  which 
bears  a  near  analogy  to  the  present.  It  is,  How  for  an  in- 
terest in  a  loan,  or,  more  properly,  how  far  a  right  to  vacate 
and  extinguish  a  contract  made  between  third  persons,  can  be 
acquired  by  war  ?  Quintilian  states  a  case,  which  he  supposes 
to  have  been  argued  before  the  college  of  Amphictyons.  The 
case  was,  that  Alexander  die  Great,  upon  taking  Thebes,  found 
an  instrument  of  obligation,  from  the  Thebans  to  the  Thes* 
saltans  [f  1],  for  100  talents.  The  Thessalians  then  served 
in  Alexander'*  army ;  and  he,  as  a  reward  for  their  services, 
gave  them  up  this  instrument.  The  Thebans  are  supposed  to 
have  afterwards  recovered  possession  of  their  own  country, 
and  to  have  demanded  the  debt  before  the  Amphictyons.  Hie 
>  arguments  on  the  part  of  the  demandants  are  stated  very  in- 
geniously in  Qmntilian,  and  an  answer  is  attempted  to  be  given 
to  those  arguments  in  Fuffendorff.  One  of  the  arguments, 
however,  to  which  Puffendorff  gives  no  answer,  and  which 
strikes  me  as  particularly  applicable  to  the  present  question, 
is  this  «  Non  in  tabulis  esse  jus :"  That  the  existence  of  the  . 
right  did  not  depend  on  the  instrument  which  was  the  evidence 
of  it.  To  apply  this  to  our  case,  I  would  say,  the  right  to 
the  ransom  does  not  depend  on  the  possession  of  the  ransom 
bill.  Though,  if  it  did,  we  are  in  possession  of  it ;  and,  there- 
fore, are  in  that  situation  in  which  the  Thebans  would  have 
been,  if  an  accident  had  restored  to  them  the  possession  of 
that  instrument  of  which  Alexander  deprived  them.  But  the 
bill  is  evidence  of,  not  essential  to,  the  right.  If  it  had  been  [  646  J 
lost,  or  destroyed,  a  court  of  equity  would  have  enforced  the 
contract;  and,  if  the  original  agreement  had  been  merely 
verbal,  an  action  would  have  lain  upon  it.  There  seems  to 
be  no  assignable  difference  between  the  capture  of  a  ransom 
b^ll,  and  that  of  any  other  absolute  engagement  for  the  pay-  • 

ment  of  money ;  a  bond,  for  instance.    And  yet,  it  will  scarce 
be  contended  that  the  captor  of  a  vessel,  on  board  of  which 
a  bond  is  found,  acquires  any  property  in  the  contract  se- 
cured 


(c)  Title  Ransom,  p.  442. 

(d)  De  Inst  it.  Orat.  L.  5.  c.  10. 


(e)  L.  3.  c.  6.  §  23. 


[f  l]  This  is  stated  erroneously. 
The  Thebans  bad  lent  tHe  money  to 
the  Thessalians,  and  of  course  the 
instrument  of  obligation  was  from 
the  Thessalians  to  the  Thebans :  other* 

Vol.  II,  fc 


wise  it  would  have  been  in  the  wrong 
custody.  The  error  arises  from  a  mis-! 
conception  of  the  phrase  mutuadedisse. 
It  is  correctly  stated  in  Pufftndmff, 
and  in  Kamctf*  translation. 
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1781,  cured  by  that  bond;  or  that,  by  delivering  up  the  bowl  to 
the  original  obligor,  he  discharges-  all  the  remedies  of  the 
obligee  against  the  obligor.  Had  the  bond  been  lost  or  de- 
stroyed in  the  case  I  suppose,  or  the  ransom  bill  in  this,  a 
court  of  equity  would  have  enforced  the  contract  they  con* 
tained.  A  doubt  arose,  at  the  trial,  whether  the  special 
clause  in  this  bill,  and  winch  is  not  to  be  found  in  the  ransom 
biH  in  the  case  of  Ricord  v.  Bettenham,  was  not  inserted 
by  the  captain,  after  he  went  to  sea,  and  without  proper  au- 
thority. Your  Lordship  desired  that  an  enquiry  should  be 
made  into  that  matter  before  the  case  should  be  argued ;  and 
we  have  a  certificate  from  die  officers  of  the  marine  at  Dun- 
kirk^ declaring,  that,  to  their  knowledge,  the  clause  was  in 
the  ransom  bill  before  the  ship  sailed. — (He  read  this  certifi- 
cate.)— There  has  heed  no  case  like  this  decided  at  the  Com- 
mons. In  August,  1779,  several  English  vessels  had  been 
taken  by  a  French  privateer  called  he  Prince  de  Robecq. 
This  privateer  was  afterwards  captured  by  an  English  vessel, 
with  the  hostages  and  ransom  bills,  and  the  owners  of  the 
English  vessels  were  condemned  in  salvage.  But  the  matter 
was  not  litigated,  and  the  payment  of  the  salvage  was  made 
before  condemnation,  to  furnish  an  answer  to  any  claims 
which  might  be  made  for  the  ransom.  There  was  another 
case  of  a  capture  by  the  same  privateer,  Le  Prince  de  Robecq, 
which  was  contested;  that  of  the  George  #  Nelly.  There, 
at  the  time  wheu  the  captor  was  taken,  the  bill  was  on  board, 
m  a  chest  in  the  cabin  where  the  hostage  also  was  confined 
during  the  action ;  but  h  was  not  found  by  the  captor  after 
the  engagement,  nor  did  any  body  know  what  was  become 
of  it.  The  court  of  Admiralty  (a)  decreed  salvage  to  the 
amount  of  -J-  of  the  value  of  the  ransom  bill,  "  for  the  recap- 

[  647  ]  tvhre  thereof,  and  of  t fie  hostage  (b)"  To  ground  that  deter- 
mination, they  must  have  presumed  a  complete  capture  of  the 
bill  itself,  and  that  it  had  afterwards  been  lost.  But,  here, 
that  cannot  be  presumed,  because  this  ransom  bill  exists,  and 
was  actually  produced  in  court  at  the  trial.  I  come  now  to 
consider  the  statute  of  19  Geo.  3.  c.  67.  §  44.  Independent 
of  that  statute,  every  thing  taken  from  the  enemy  belongs  to 
the  state  [I].  To  bring  the  ransom  bill  within  that  statute, 
the  recaptors  would  be  bound  to  shew,  that,  at  the  time  of 
their  taking  the  French  vessel,  it  came  under  the  description 
of  "  ship  or  goods  belonging  to  some  of  his  Majesty '£  sub- 
"  jects,"  and  was  before  taken  by  his  Majesty's  enemies.  But 


fa)  10th  Feb.  1780,  Inglis  <$  others 
v.  Fall. 

(b)  These  were  the  words  of  the 
sentence. 

[1]  Vide  Wright,  Justice's,  opi- 
nion, to  the  contrary;  and  "  That,  at 


common  law,  the  subject  is  entitled  to 
the  property  of  what  he  takes  from  tb# 
enemy."  In  Morrough  v.  C*m$ns,  &• 
21  Geo.  2.  R.  R.  1  Wds.  21 1.  213, awl 
he  cites  the  Register  102.  6,  and  Jfrfc 
Tit.  Property,  pi.  18. 98. 
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Ibis  description  cannot  apply  to  die  hostage,  nor  to.  a  ransom  1781. 
bill  which  first  arose  out  of  the  capture,  and  never  was  the  \-*v^/ 
property  of  any  of  his  Majesty's  subjects.  Cornct 

Jrood,  for  the  defendant, — There  is  no  case  on  the  subject,  against 
except  Rkordv.  Bettenham.  I  do  not  mean  to  question  the  Black- 
authority  of  that  case,  nor  the  principles  upon  which  it  was  burke. 
decided.    But,  there,  the  hostage  was  carried  into  the  enemy's      ,  v 

dominions,  and  there  died ;  and  it  would  be  extremely  hard 
indeed,  if,  because  the  act  of  God  has  destroyed  one  security, 
the  other  should  be  annulled.  In  this  case,  neither  the  ran- 
som bill  nor  the  hostage  ever  reached  the  territories  of  the 
enemy.  It  is  a  clear  principle,  that,  till  then,  whatever  has 
been  gained  by  capture,  may  be  recovered  by  recapture.  If 
the  prize  itself  had  been  retaken,  the  property  of  the  captor 
would  have  ceased,  and,  the  ransom  bill  and  hostage  being 
put  in  the  place  of  the  prize,  the  same  rule  should  govern 
both.  I  have  enquired,  and  find,  that  it  is  the  received  opi- 
nion at  the  Admiralty,  that  the  capture  of  the  hostage  and 
ransom  bill  annuls  the  contract.  There  have  been  many  de- 
crees for  salvage,  besides  that  in  the  George  #  Nelly.  In  that 
case,  the  defence  was,  that  the  ransom  bill  was  not  seized, 
but  the  court  decreed  salvage  and  costs  ;  and  there  has  been 
no  appeal.  The  under- writers  universally  understand,  that,  in 
cases  of  this  sort,  they  are  only  to  pay  the  salvage.  If  the 
ransom  bill  remained,  in  all  events,  a  complete  security,  it 
would  follow,  that  both  that  and  the  hostage  ought  to  be  re- 
stored by  the  Admiralty,  in  cases  where  they  are  taken.  .There 
would  be  instructions  given  to  our  commanders  of  men  of 
war,  and  letters  of  marque,  not  to  touch  them.  As  to  the 
special  clause  in  this  ransom  bill,  I  understand  it  is  quite  new,  '  [  648  J 
and  was  never  heard  of  till  the  present  war.  It  was  fabricated 
m  New  England,  and  adopted  by  the  French.  But  it  is  a 
fraud  on  the  general  policy  of  this  country,  as  it  tends  to  dis- 
courage cruizers,  by  depriving  them  of  the  advantages  arising 
from  recaptures,  and,  therefore,  the  court  will  not  give  it 
effect.  The  insertion  of  it  furnishes  an  argument,  that  the 
parties  understood,  that,  without  it,  by  the  taking  of  the  hos- 
tage, the  contract  would  have  been  discharged.  The  con- 
cealment of  the  bill  by  the  French  captain  was  fraudulent, 
for  there  was  an  implied  duty  in  him  to  deliver  up  ejery  thing. 
The  statute  of  19  Geo.  3.  (a)  requires  all  papers  to  be  sent 
to  the  Adniiralty,  and  the  captain  took  an  oath,  that  all  papers 
had  been  delivered  up.  At  any  rate,  the  bill  having  been  on 
board  the  ship  when  she  was  taken,  was,  like  every  thing  else 
in  the  ship,  taken  at  the  same  time. 

Law,  in  reply,  observed,  that  if  such  oath  as  Wood  had 
mentioned,  was  administered  to  the  captain,  it  was  without  au- 
thority ;  and  Lord  Mansfield  said,  there  was  nothing  con- 
/  cerniag 

f^  C.  67,  §21. 
RS 
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1781.  earning  any  oath  stated.  Law  also  observed,  that  the  clana* 
alluded  to  in  the  statute  of  19  Geo.  3.  only  related  to  ship's 
papers. 

Lord  Mansfield, — It  is  sound  policy,  as  well  as  good 
morality,  to  keep  faith  with  an  enemy  in  tune  of  war.  This 
is  a  contract  which  arises  out  of  a  state  of  hostility,  and  is  to 
be  governed  by  the  law  of  nations,  and  the  eternal  rules  of 
justice.  The  additional  clause  is  particularly  adapted  to  this 
case.  There  is  no  pretext  to  impeach  it,  on  the  ground  of 
fraud  or  extortion.  The  bill  was  registered  before  the  French 
ship  sailed,  with  this  clause  in  it.  Nor  does  any  inference 
arise,  from  its  insertion,  that  the  general  law  was  understood 
to  be  otherwise ;  for  it  is,  also,  stipulated,  that  the  death  of 
the  hostage  shall  not  vacate  the  contract,  which  stipulation 
the  parties  must  be  presumed  to  have  known  to  be  unneces- 
l  sary,  because  the  decision  in  Ricord  v.  Bettenham  was  no- 

torious over  all  Europe.  Learned  lawyers  were  written  to 
on  that  occasion,  both  in  France  and  Holland,  and  Mr.Jtts- 
tice  Blackstone  shewed  me  several  letters  he  had  received 
from  abroad,  on* the  subject  It  is  said,  that,  by  the  law  of 
nations,  the  recapture  puts  an  end  to  the  ransom  bill;  and 
[  649  ]  the  argument  is,  that  the  court  of  Admiralty  decrees  salvage 
for  retaking  the  ransom  bill.  "But  what  are  the  cases  brought 
to  prove  this  position?  None  of  them  were  litigated  but  the 
last,  and,  there  no  ransom  bill  was  forth-coming.  Upon 
what  was  salvage  given  in  that  case :  They  seem  to  have 
mistaken  the  nature  of  salvage.  They  seem  to  consider  it  as 
a  debt  which  may  be  exacted.  But  no  man  can  be  compelled 
to  pay  salvage,  unless  he  chooses  to  hate  the  property  back. 
They  have  confounded  distinct  subjects.  What  is  the  eighth 
part  of  a  ransom  bill?  Can  the  eighth  part  of  an  hostage  be 
claimed  as,  salvage  ?  Could  the  recaptor  make  use  of  the 
ransom  bill  ?  Could  he  bring  an  action  on  it  in  the  foreign 
captain's  name  ?  When  the  owner  gets  possession  of  the  ran- 
som bill,  it  may  be  a  different  consideration.  But  the  present 
case  is  clear  on  two  grounds.  1 .  The  special  clause  is  deci- 
sive; and,  2.  Independent  of  that  clause,  there  never  has  been 
any  capture  of  the  ransom  bill.  The  authority  from  Grotmt 
is  very  strong  on  this  last  ground. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 
Bdller,  Justice,  of  the  same  opinion. — The  last  ground 
goes  all  the  length ;  for  the  bill  was  never  taken. 

The  Postea  to  be  delivered  to  the  plaintifF[l]. 


[l]  A  subsequent  case  upon  a  ran-    other,  which  is  now  depending  for  the 
som  bill,  viz.  Anthony.  Fisher  ken-    judgment  of  the  court  (a),  came  on 


l*k<viK, 


(a)  Vacation  after  T.  22  Geo.  *. 
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for  argument  in  Easter  Term,  22  Geo. 
3.  when  it  was  spoken  to  by  Law, 
for  the  plaintiff,  and  Baldwin,  tor  the 
defendants.  Afterward*,  Lord  Mans- 
Jield  directed,  that  it  should  be  again 
argued  by  a  civilian  on  each  side,  and, 
in  Trinity  Term,  22  Geo.  3.  on  Friday 
the  14th  of  June,  Dr.  Wynne,  the 
King's  Advocate,  was  heard  for  the 
plaintiff,  and  Dr.  Scoff,  for  the  de- 
fendants. In  that  case,  the  ransom 
bill  declared  on  was  in  the  same  form 
•with  that  in  Cornu  v.  Blackburne,  Be- 
sides the  general  issue,  the  defendants 
pleaded,  specially, — That,  after  the 
..  ransom  of  their  ship,  (The  Peace,) 
the  captor's  ship,  (viz.  a  French  priva- 
teer, called  Le  Compte  de  Guichen,) 
while  cruizing  with  the  ransom  bill 
and  hostage  on  board,  and  before  the 
captured  ship,  or  the  ransom  bill  or 
hostage  had  been  carried  to,  or  within 
any  part  of  the  dominions  of  the 
Trench  King,  was  taken  as  a  prize,  by 
the  Aurora,  an  English  ship  of  war, 
and,  with  the  ransom  bill  and  hostage, 
brought  into  England ;  That  the  Cap- 
tain of  the  Aurora  requested  the  Cap- 
tain of  the  French  ship  to  deliver  up 
all  the  ransom  bills  and  papers  which 
were  on  board  his  ship  when  it  was 
taken,  but  that  he  did  not  deliver  up 
the  ransom  bill  in  question,  but  frau- 
dulently and  deceitfully  concealed 
and  withheld  it,  and  falsely  and  frau- 
dulently declared  that  he  had  deliver- 
ed up  all  the  ransom  bills  which  were 
on  board  when  his  «hip  was  taken : 
That,  before  the  action  brought,  the 
French  ship  was  condemned  as  lawful 
prize.— There  was  another  special  plea 
of  the  same  import,  but  not  mention- 
ing the  hostage.  The  plaintiff  de- 
murred to  both  the  special  pleas,  and 
assigned  for  cause,  that  they  amounted 
to  the  general  issue. — That  point,  how- 


Cornu 


ever,    was  little  relied       1781, 
.on,  and  seemed  to  have 
no  weight  with  the  court. 
The  main  question  ar-  -Mt 

gued  was  the   same  as       Black- 
in  Cornu  v.  Blackburne.       borne 
Dr.  Scott,   besides   the 
former  point,  (viz.  that  the  actual  or 
virtual  recapture  of  the  ransom  bill 
annihilates  the  contract,  or  rather,  as 
Dr.  Scott  put  it,  transfers  the  right 
from  the  original  captor  to  the  recap* 
tor,)  contended  that  ques- 
tions -on    ransom     bills     [  650  ] 
arise  out  of    matter  of 
prize;  arc  to  be  decided  by  the  jus 
belli;  and,  therefore,  are  not  triable 
in  this  court,  but  belong  exclusively 
to  the  court  of  prize.    To  this  Dr. 
Wynne  answered,    that,  though  the 
contract  of  ransom  happens  to  be  con- 
nected, in  point  of  time,  with  the  cap-  , 
ture  as  prize,  it  does  not  necessarily 
arise  out  of  it,  but  is,  in  truth,  a  mere  9 
simple  contract  pf  sale,  between  indi- 
viduals, who,  at  the  time, 'and  for  the 
purpose  of  the  contract,  are  considered 
as  not  being  the  subjects  of  hostile 
states.     A  great  variety  of  new  autho- 
rities were  citiqd.  chiefly  from  foreign 
writers,  and   particularly  many  pas- 
sages in  Valin's  Commentary  on  the 
French  Ordinance  of  1681,  which  had 
been  pointed  out  by  Lord  Mansfield, 
when  he  directed  that  the  case  should 
be  argued  by  civilians.     Most  of  those 
passages,  as  far  as    Valin's  opinion 
goes, are  in  favour  of  the  position,  that 
the  recapture  of  the  ransom  bill  puts 
an  end  to  the  claim  of  the  captor.    In  i 
one  place  he  says :—  "  Si  le  preneur 
"  est  pris  lui-meme  avec  le  billet  de  ran- 
"  fon,  il  perd  saranfon  avec  son  proper 
•*  navire,  et  le  tout  passe  au  preneur 
"  dont  ilest  laconqucte."     2  Val.  Li  v. 
3.  Tit.  9.  Art.  19.   p.  286.  [f  132]. 

OFor 


[f  132]  In  Michaelmas  Term,  23  but  Willes,  and  BulUr,  Justices,  think- 
Ge&.3.  Anthon  v.  Fisher  stood  for  judg-  ing  the  courts  of  common  law  had  no 
fment,  when  Lon}  Mansfield  delivered  jurisdiction,  and  that  that  objection 
his  opinion  in  favour  of  the  plaintiff;    might  be  taken,  although  not  particu- 

R3  larly 
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CO  EXIT 

against 
Black- 
burse. 


C5*  For  more  concern- 
ing the  Jaw  of  Ran- 
soms, vide  Yates  v.  HaU9 
B.  R.  M.  20  Geo.  3.  1 
Term  R*p.73  to 81. 

By  22  Geo.  3.  c.  25, 
it  is  enacted,  **  That  it 
shall  not  be  lawful  for  any  of  his  Ma- 
jesty's subjects  to  ransom,  or  to  enter 
into  any  contract  or  agreement  for 
ransoming,  any  ship  or  vessel  belong- 
ing to  any  of  his  Majesty's  subjects, 
or  any  merchandizes  or  goods  on  board 
the  same,  which  shall  be  captured  by 
the  subjects  of  any  state  at  war  with 
his  Majesty, or  by  any  persons  commit- 


ting hostilities  against  his  Majesty'* 
subjects"  (|  1).  By  §2.  "  all  con- 
tracts and  agreements  which  shall  be 
entered  into,  and  all  bills,  notes,  and 
other  securities,  which  shall  be  given 
by  any  person  or  persons  for  ransom 
of  any  such  ship  or  vessel,  or  of  any 
merchandize  or  goods  on  board  the 
same  shall  be  absolutely  void  in  lav, 
and  of  no  effect  whatever."  And,  by 
|  3.  a  penalty  of  £500  is  given  to  the 
informer,  for  every  offence  against  the 
act.  This  statute  has  put  an  end  to 
all  questions,  in  future,  an  the  law  of 
ransoms. 


larly  pleaded,  and  Jshhurst,  Justice, 
expressing  doubts  on  that  point,  judg- 
ment was,  pro  forma,  given  for  the 
•  plaintiff,  in  order  to  give  an  oppor- 
tunity of  bringing  a  writ  of  error. 
This  was  afterwards  done,  and,  in  M. 
#  25^35  Geo.  3.  by  the  unanimous  opinion 
of  all  the  Judges  of  the  Common  Pleas 
and  the  Exchequer,— who  concurred  in 


holding  that  an  alien  enemy  cannot, 
by  the  municipal  law  of  this  country, 
sue  for  the  recovery  of  a  right  claimed 
to  be  acquired  by  him  in  actual  war, 
— the  judgment  given  in  the  court  of 
King**  Bench  was  reversed.  Vide  ?*- 
reau  v.  Hartley,  B.  R.  T.  23  Gto.  3. 
(&Gist  v.Mason,  B.  R.  H.  26*  Geo.  3. 
1  Term  Rep.  S4,  So  [f  2]. 


Monday, 
MUi  May. 

If  on  *n  execu- 
tion against  one 
of  two  partners, 
the  partnership 
goods  are  taken 
and  sold,  the 
sheriff  is  to  pay 
over  to  the  ot^er 
a  share  of  the 
produce  propor- 
tioned to  hit 
•bare  in  the 
partnership 
effects. 

[651] 


Eddie  against  Davidson. 


nnHE    defendant 
-*■    whom 


was 


partner  with  one  Birnie,  against 
commission  of  bankrupt  had  issued,  but,  be- 
fore the  bankruptcy,  the  plaintiff  had  sued  out  execution 
on  a  bond  of  the  defendant's,  for  «£700,  and  the  sheriff  had 
levied  on  the  partnersliip  effects.  Birnie's  assignees  obtained 
this  rule,  to  shew  cause  why  the  sheriff  should  not  pay  them 
a  moiety  of  ^he  money  arising  from  the  sale  of  the  goods  so 
taken  in  execution,  upon  an  affidavit  of  Birntfs,  that  be  was 
entitled  to  an  equal  share  of  the  partnership  effects,  as  partner 
with  Davidson.  The  plaintiff's  affidavit,  on  shewing  cause, 
denied  that  Birnie  had  an  equal  share  in  the  partnersliip 

effects, 


[?  2]  S.  P.  Brandon  v.  Nesbit,  6  T. 
Jt.  23,  and  Bristow  v.  Towers,  ib.  35. 


cit.  supra,  253,  in  Plancki  v.IMcka, 
(J.  v. 
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effects,  and  stated  that  lie  had  embezzled  die  joint  stock  r  to   '    1781. 
a  considerable  amount  [f].  v^v^ 

The  court    directed  that  it   should  be    referred  to   the       Eddie 
Master  to  take  an  account  of  the  share  of  the  partnership    %   against 
effects  to  which  Birme  was  entitled;   and  thut  the  sheriff  Davidson. 
should  pay  a  part  of  the  money  levied,  equal  to  the  amount 
of  such  share,  to  the  assignees  [  1 1 

The  Attorney-General,  and  Dwiglas,  for  the  pla'mtrff. — 
Howerth  and  Mower,  for  the  assignees.  ' 


[1]  Vide  Backnrst  v.  Clinkard,  B. 
IleM.  2  IV.  &  M.  1  Show,  173,  and 
M.ydon  v.  Hey  don,  B.  Jt.  M.  5  W.  & 
JL    1  Salk.  392.  [t  133].    <££•  Vide, 


aho,  Skipp  v.  Haryood,  Cane.  1747, 
mentioned  by  Lord  Mansfield,  Coxcp. 
449- 


[t  133]  Vide  Comb.  217,  and  Jacky  v.  Butler,  B.  R.  £.  2  Ann.  2  Ld.  Raym.  871. 


Payne  and  Others  against  Bacomb. 

nnHlS  was  an  action  of  assumpsit,  tried  on  the  last  Home 
-■■  Circuit,  beforte  Ashhurst,  Justice. — The  first  count  of 
the  declaration  set  forth  a  special  agreement,  by  which  the 
defendant  undertook  to  contribute  to  the  expence'of  a  suit 
for  tithes  then  depending  in  the  court  of  Exchequer.  To 
this  was  added  a  count  for  money  laid  out  and  expended ;  and 
anohter  upoa  an  insitnul  comput asset. — The  plaintiffs  endea- 
voured 


Wednesday, 
16th  May, 


Though  a 
plaintiff*  fail  in 
proving  a  spe- 
cial agreement 
in  asstunp$ii9  ■ 
he  may  go  into 
evidence  on 
the  general 
counts  [F]. 


[f]  But  partnership  goods  may  be 
taken  under  a  distringas,  to  compel 
the  appearance  of  some  of  the  part- 
ner*, notwithstanding  another  partner, 
who  has  appealed,  has  paid  for  those 
goods,  and  is  a  creditor  to  the  rest  of 
the  firm.  Morley  v.  Strombom,  3  B. 
&  P.  254. 

In  Parker  v.  Pistor,  and  Chapman 
v.  Koops,  3  B.  &  P.  288,  J28y,  it  was 
attempted,  on  the  authority  of  the 
principal  case,  to  compel  plaintiffs 
who  had  taken  partnership  goods  in 
execution,  to  enter  into  the  account 
between  the  defendant  and  the  other 
partners,  before  they  should  have  the 


fruit  of  their  executions;  but  this  was 
refused,  and  this  case  was  distin- 
guished, because  here  no  objection 
was  made  to  an  account  being  taken, 
and  the  only  question  was  on  the  pro- 
portion. 

[f]  But  where  there  is  a  special  con- 
tract still  subsist ing,  and  on  which  the 
plaintiff  only  fails  to  support  'his 
action  by  a  variance  in  his  declaration, 
he  cannot  recover  on  a  common  count 
money  paid  by  him  as  earnest  to 
Jt>ind  that  bargain  :  Cooke  v.  Munstwe, 
1  N.  R.  351,  and  Mansfield,  C.J. 
there  supposes  that,  in  the  present  case, 
there  must  have  been  a  special  agree* 

ment 


R  4 
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1781*  voored  to  prove  the  agreement,  but  fail*  d ;  upon  which  they 
v^v^/  were  going  into  evidence  on  the  general  counts^— The  Judge 
Pa  the  would  not  permit  this  to  be  done,  and  directed  a  nonsuit. — 
Against  The  case  now  came  on  in  court,  upon  a  rule  to  shew  cause 
Bacomb.  why  the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  of  a  misdirection. 

Lord  Mansfield, — This  was  formerly  the  rule,  when 
the  fashion  was,  to  lay  hold  of  a  nonsuit  wherever  it  could 
be  done.  When  I  went  the  Western  Circuit,  a  case  of 
this  sort  came  before  me.  I  was  strongly  inclined  against 
the  practice,  and  permitted  the  plaintiff  to  go  into  the  general 
counts, /and  I  consulted  Sir  Eardley  Wilmot,  who  went 
the  circuit  with  me,  and  he  approved  of  it  [1].  It  was  after- 
wards mentioned  to  the  other  Judges,  who  concurred  with 
us  in  opinion. 

The  rule  made  absolute. 


[1]  His  Lordship  probably  meant     1759.  Law  of  Nisi  Prius,Ed.  q{  177** 
Harris  v.  Okc>  Winch.  Sumro.  Assises,    p.  13J). 


Thursday, 
17th  May. 

The  acknow- 
ledgment of  one 
out  of  seven! 
drawers  of  a 
joint,  and  seve- 
ral promissory 
'  note,  takes  it 
out  Of  the  statute 
of  limitations, 
as  against  the 
others,  and  may 
fcp  given  in  evi- 
dence on  a  sepa- 
rate action 
against  any  of 
the  others. 


Whitcomb  against  Whiting. 

T\ECLARJTION,  in  the  eommon  form,  on  a  prr> 
•***  missory  note  executed  by  the  defendant;  Pleas;  the 
general  issue,  and  non  assumpsit  infra  sex  annos;  Replica- 
tion, assumpsit  infra  sex  annos.  The  cause  was  tried  be* 
fore  Hotham,  Baron,  at  the  last  Assizes  for  Hampshire. 
The  plaiu tiff  produced  a  joint  and  several  note  executed  by 
the  defendant,  and  three  others ;  and,  having  proved  pay- 
ment, by  one  of  the  others,  of  interest  on  the  note,  and  part 
of  the  priucipa),  within  six  years,  and  the  Judge  thinking 
that  was  sufficient  to  take  the  case  out  of  the  statute  as 
against  the  defendant/  a  verdict  was  found  for  the  plaintiff. 

On  Friday,  the  4th  of  May,  a  rule  was  granted  to  shew 
cause,  why  there  should  not  be  a  new  trial,  on  the  motion 
of  Lawrence,  who  cited  Bland  v.  Haslerig(a);  and,  this 
day,  in  support  of  the  application,  he  contended,  that  the 

plaintiff, 

(a)C.B.H.  ltc2lV.&M.2Ventr.l5l. 


raent  by  the  defendant  to  pay  a  share 
of  the  expences  of  the  suit  in  the  Ex- 
chequer, but  that  agreement  had  not 
been  itrictty  pursued  by  him,  and  con- 
sequently he  recovered  for  the  money 


actually  laid  out  by  him  to  the  de- 
fendant's use,  on  evidence  of  his  con- 
nexion with  the  defendant  in  that 
suit,  and  the  obligation  of  the  Utter 
to  pay. 
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plaintiff,  by  suing  the  defendant  separately,  had  treated  this 
note  exactly  as  if  it  had  been  signed  only  by  the  defendant ; 
and,  therefore,  whatever  might  have  been  the  case  in  a  joint 
action,  in  this  case,  the  acts  of  the  other  parties  were  clearly 
not  evidence  against  him.  The  acknowledgment  of  a  party 
himself  does  not  amount  to  a  new  promise,  but  is  only  evi- 
dence of  a  promise.  This  was  determined  in  the  case  of  Heytin 
v.  Hastings  (b),  reported  in  Salkeldic)  &  12  Modern  (d); 
and,  in  Flemings  v.  Robinson  (e),  it  was  decided  that  the 
confession  of  nobody  but  a  defendant  himself'  is  evidence 
against  him.  That  last  case  was  an  action- by  an  indorsee  of 
a  note,  against  the  drawer,  and  the  plaintiff  proved  the  ac- 
knowledgment of  a  mesne  indorser  that  the  indorsement  on 
the  back  of  the  note  was  in  his  hand-writing ;  but  the  court 
was  of  opinion,  that  this  was  not  evidence  against  the  drawer, 
but  that  the  indorsement  must  be  proved,  ft  would  certainly 
open  a  door  to  fraud  and  .collusion  if  this  sort  of  evidence 
were,  in  any  case,  to  be  admitted.  A  plaintiff  might  get  a 
joint  drawer  to  make  an  acknowledgment,  or  to  pay  part, 
in  order  to  recover  the  whole,  although  it  had  been  already 
paid. 

Lord  Mansfield, — The  question,  here,  is  only,  whe- 
ther the  action  is  barred  by  the  statute  of  limitations.  When 
cases  of  fraud  appear,  they  will  be  determined  on  their  own 
circumstances.  Payment  by  one,  is  payment  for  all,  the  one 
acting,  virtually,  as  agent  for  the  rest  [f  1] ;  and,  in  the  ?ame 
manner,  an  admission  by  one,  is  an  admission  by  all ;  and 
the  law  raises  the  promise  to  pay,  when  the  debt  is  admitted 
to  be  due. 

Willes,  Justice, — The  defendant  has  had  we  advantage 
of  the  partial  payment,  and,  therefore,  must  be  bound  by  it* 
^  Ashhvrst,  and  Bulleb,  Justices,  of  the  same  opi- 
nion. 

The  rule  discharged  [1]  [f  1 34]. 


Whitcomb 

against 
Whiting. 


[653] 


(b)  B.  R.  H.  10  Will.  3. 

(c)  1  Salk.  29. 

(d)  223. 

(t)  C.  B.  M.  6  Geo.  2.  Barnes  Qto 
Ed.  436. 

[l]  The  case  of  Bland  v.  Haslerig, 
(cited  supra,  p.  652.  Note  fa  J,)  was 
*  Joint  action  against  four :  the  plea. 


the  statute  of  limitations;  andaW- 
dict,  that  one  of  the  defendants  did  as* 
sume  within  six  years,  and  that  the 
others  did  not ;  and  it  was  held,  by 
Polkxfen,  Ch.  J.  Powell,  and  Rokeby, 
(against  Ventris,)  that  the  plaintiff 
could  not  have  judgment  against  that 
defendant  who  was  found  to  have  pro- 
mised 


[v  1]  So  if  one  out  of  several  payees 
of  a  bill  of  exchange  be  within  the 
realm,  the  absence  of  another  beyond 


sea  is  no  answer  to  a  plea  of  the  sta- 
tute of  limitations.  Perry  v.  Jackson* 
4  T.  R.  516. 
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WlUTCOMB 

against 
Whiting. 


mbcd  within  the  six 
years. — That  case  may 
be  explained  on  the  man* 
nerof  the  finding;  k>r, 
and  as  the  plea  was joi/tf, 
the  replication  must  have 
alleged  a,  joint  undertaking,  the  verdict 
did  not  find  what  the  plaintiif  had  bour.d 
himself  topsove.  But,  according  to  the 
principle  in  this  case  of  Whit  comb  v. 
Whiting,  the  jury  ought  to  have  con- 
sidered the  promise  of  one  as  the  pio- 
rnise  of  all,  and,  therefore,  should  have 
found  a  general  verdict  against  all. 

[+134]  The  following  case  was  ar- 
gued and  determined,  B.  R.  H.  23 
Geo.  3. 

CaRYICK  V.  VlCKlRT- 

This  was  an  action  by  the  indorsee 
of  a  bill  of  exchange,  which  was  in 
the  following  form  : 

"  Mr.  Abraham  Vickcry, 
"  Two  months  after  date,  please  to 
pay  to  us  or  our  order  the  sum  of,  <S-c. 
"  John  Maydwell 
•'  John  Maydvtlir 
It  was  indorsed  thus ; 

"  J*.  Maydwrtl. 

Hvlloway" 
The  MaydwelU  were  father  and  son. 
The  indorsement  was  by  the  son.  They 
were  admitted  not  to  be  partners.  The 
bill,  when  due,  was  presented  to  the 
defendant,  and  accepted ;  and  at  the 
time  of  the  acceptance,  he  wrote  upon 
it  a  direction  to  his  banker  to  pay  it. 
The  cause  was  tried,  at  the  Sittings 
after  M.  23  Geo.-  3.  at  Guildhall,  be- 
fore  Lord  Mansfield,  who  nonsuit- 
ed the  plaintiif,  because  there  was  not 
an  indorsement  by  both  th<*  parties  to 
whose  order  the  bill  was  made  payable. 
In  H.  23  Geo.  3.  Howorth  obtained  a 
rule  to  shew  cause,  why  there  should 
not  be  a  new  trial ;  and  the  case  was 
argued,  on  Saturday,  the  Jst   of  Fe- 


bruary, 1783,  by  Wallace,  and  Law, 
for  the.  defendant,  and  Hovorih  and 
IVovd,  for  the  plaintiff. 

In  support  of  the  nonsuit,  it  wa»  in- 
sisted, that  it  was  clear,  when  two  or 
more  pontons  are  the  payees  of  a  bill 
of  exchange,  (which  in  this  case  the 
drawers   were,)  and  there  is  no  part- 
nership between    them,    the   indorse- 
ment of  one  will  not  bind  the  rest,  nor 
make  the  bill  negotiable.     The  only 
reason  for  the  names  of  both  the  fa- 
ther and  the  son  appearing  to  this  bill 
must  have  been,  to  prevent  its  being 
paid  without  the  joint  order  of  both. 
Even  if  the  indorsement  had  been  spe- 
cially by  the  one,  to  pay  for  himself 
and  the  other y  yet,  without  evidence  of 
a  partnership,  the  «ther  would  not  have 
been  bound.     The  first  promise  of  the 
acceptor  was  to  pay  to  the  order  of 
tizo,  and  a  new  promise  to  pay  to  the 
order  of  one  could  not  be  raised,  with- 
out a  consideration.     It  would  be  a 
nudum  pactum.     Indeed,  where  there 
is     a     partnership,     the   acceptance 
of  one  partner  docs  not  bind  the  others, 
unless  the  bill  concerns  the  partner- 
ship trade.     This  was  deter-  r  g^.  -, 
mined  in  the  case  of  Pinkney  *-  J 

v.  Hall  (a).  The  same  thing  must 
hold  as  to  indorsements.  If  there  is 
no  case  exactly  on  the  subject,  it  is 
because  the  matter  has  never  been 
doubted.  Whit  comb  v.  Whiting,  may 
bo  cited  on  the  other  side;  but  it  i$ 
not  ad  idem.  The  statute  relative  to 
promissory  notes  (b)  only  enables 
such  servant  or  agent  as  is  usually  em- 
trusted  by  the  principal  to  bind  him 
by  his  signature  (c) .  A  partner's  sig- 
nature binds  the  partnership  upon  that 
ground;  for  every  partner  may  be 
considered  as  an  agent  for  the  rest  of 
the  partnership. 

On  the  other  side,  it  was  argued, 
that  two  persons,  by  joining  in  the 
same  bill,  hold  themselves  out  to  the 
world  as  partners,  and,  therefore,  for 

that 


(a)  B.  R.  8  W.  3.  1  Salk.  126.  (c)  §  1. 

(b)  o  i\  4  Ann.  c.  9. 
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that  purpose  arc  to  be  treated  and 
dealt  with  as  such.  It  appears  by 
the  evidence,  that  the  acceptance  and 
order  to  the  banker  were  after  the  in- 
dorsement; that  order,  therefore,  a- 
mounted  to  a  recognition  of  the  power 
of  the  one  to  bind  the  other.  Besides, 
the, son  had  the  custody  of  the  bill, 
which  implied  an  authority  from  the 
father  to  negotiate  it. — They  cited 
Whitcomb  v.  Whiting, 

Lord  Mansfield, — 1  have  looked 
into  that  case,  and  do  not  think  it  ad 
idem.  The  general  question  is  of 
great  importance,  viz.  Whether  an 
undertaking,  by  a  bill  of  exchange,  to 
pay  A.  and  B.  is  an  undertaking  to 
pay  A^  or  B.  We  will  therefore,  take 
some  time  to  consider  of  it.  As  to  the 
order  to  the  banker,  it  seems  to  me 
nothing  more  than  a  direction  to  pay 
to  persons  properly  authorized. 

Willes,  Justice,— I  incline  to 
think  the  order  to  the  banker  a  recog- 
nition of  the  indorsement  [y  2]. 

Ashzidrst,  Justice,— I  do  not 
think  the  order  acknowledges  the  au- 
thority of  the  indorsement.  If  the 
banker  had  afterwards  discovered  that 
the  indorsement  was  forged,  he  might 
have  refused  payment. — (Wallace  had 
mentioned  a  case  from  Bristol,  of  a 
draft  on  Messrs.  Hoares,  accepted  by 
Messrs.  Childs,  where  that  happened.) 

Buller,  Justice,  —  I  think  the 
order  to  the  banker  makes  no  differ- 
ence. But  it  seems  to  me,  that,  when  a 
bill  goes  out  into  the  world,  the  per- 
sons to  whom  it  is  negotiated  are  to 
collect  the  state  and  relation  of  the 
parties  from  the  bill  itself.  If  they  ap- 
pear on  the  bill  as  partners,  it  may 


1781. 


Whitcomb 

against 
Whiting. 


be  of  less  public  detri- 
ment to  subject  them  to 
the  inconvenience  of  be- 
ing treated  as  snch, 
than  to  permit  them  to 
deny  that  they  arc  so. 

The  court  took  time  to  deliberate, 
till  Tuesday,  the  4th  of  February,  when 
Lord  Mansfield  delivered  their 
unanimous  opinion,  that  the  May  dwells, 
by  making  the  bill  payable  "  to  our 
order,"  had  made  themselves  partners 
as  to  this  transaction. 

The  rule  made  absolute. 

At  the  ensuing  Sittings,  at  Guild- 
hall,  on  Monday,  the  3d  of  March, 
1783,  the  new  trial  came  on,  before 
Lord  Mansfield  and  a  special 
jury ;  when  Wallace,  for,  the  defend- 
ant, stated  and  offered  to  prove,  that, 
by  the  universal  usage  and  understand- 
ing of  all  the  bankers  and  merchants 
in  London,  the  indorsement  was  bad, 
because  not  signed  by  both  the  payees. 

Hovbovth,  on  the  other  side,  object- 
ed to  any  evidence  of  that  sort;  in- 
sisting, that  the  point  was  a  question 
of  law;  and  had  been  decided  by  the 
court. 

Lord  Mansfield  said,  he  did  not 
think  the  question  was  so  decided 
as- to  preclude  the  evidence  offered; 
and,  therefore,  over-ruled  the  objec- 
tion. 

Wallace  then  called  Mr.  Gosling,  an 
eminent  banker,  to  prove  the  usage ; 
but  the  jury,  una  voce,  declared  they 
knew  it  perfectly  to  be  as  he  had  sta- 
ted it;  and,  without  hearing  the  wit* 
ness,  found  a  verdict  for  the  defend* 
ant. 


[f  2]  See  Haniey  v.  Wilson,  Say.  223.  contra. 
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lwSKy.  Beee  against  Holbech- 

A  personal  re-  |N  m  action  of  asswnpnt  for  ££000,  had  and  receded  to 
El^teci  th? plaintiff's  use,— The  defendant iiaving  »/e«fcrf  Ac p- 

»mong  th«  p*-  neral  issue,  and  the  statute  of  limitations, — The  plaintiff  re» 
cSrfiL^T-  J***»  *  That  the  writ  was  sued  out  on  the  22d  of  Jvgvt, 
gage  dwd,  and  1780;  that,  on  the  18th  of  February,  1773,  (he  defendant 
k*a^rSeTanB!ilc  »S8eited  and  affirmed,  that  there  was  an  indenture  of  mortgage, 
year*  ago  for  the  dated  the  24th  of  June,  1768,  made,  or  mentioned  to  be 
S^SriiSr  m**e>  tetw*6"  F.  and  S.  of  the  one  part,  and  W.  H.  (the 
aDdVedtiftf  m     defendant's  uncle,)  on  the  other,  for  a  term  of  years,  granted 

•^uratttsTk   to.lbe  sai(*  W-  Hm  **  a8CCurity  for  Ae  payment  of  £1900, 
was  Mortgage    with  interest ;  that  the  defendant  then  further  asserted  aodaf- 
■t^ti^d  tobe  finDwi»  ^^  aftcr  makinS  *€  said  indenture,  W.  H.  died; 
inade  between     thai  the  defendant  was  his  administrator  with  the  wiD  annexed, 
*■«  ^J****     and  there  was  due  to  him,  as  administrator,  die  said  principal 
for^wm.Tive  8Dm  ©n  the  said  security ;  that  the  plaintiff,  relying  on  these 
,  *"*"?***"      assertions  and  affirmations,  advanced  £  1200  to  the  defendant, 
£^1^^  ou  hi*  executing  an  indenture  of  assignment,  on  the  said  18th 
iDooey^hhoogb  of  February.  1773,  which  recited  the  mortgage,  and  par- 
Jl^tiL'XT   ported,  for  the  consideration  of  the  £1200  so  advanced,  to 
gage  ™»  a  for-    assign  all  the  premises  by  the  said  recited  indenture  of  mort- 
Sea^tl^d  8*Se  granted,  *°r  *•  remainder  of  the  term,  subject  to  At 
■at  a  scorer  the  original  power  of  redemption  ;  that,  in  this  indenture  of  a*- 
!n*S^^t!l^  aigninent,  the  defendant  agreed  with  the  plaintiff,  that  neither 
fOTehetm»p      the  said  Vf.  H.  nor  the  defendant,  had  done  any  act  to  in- 
faa*tte?a*'>~     cumber  the  mortgaged  estate ;  that  the  said  sevaral  assertion! 
knew  it  to  be  a    and  affirmations  of  the  defendant,  and  also  the  recitals  in  the 
*'a?X      .     said  indenture  of  assignment,  were?  false,  inasmuch  as  there 
I  055  J     nCver  was  any  such  indenture  of  mortgage,  nor  the  sum  of 
£1200,  nor  any  other  sum,  due  to  the  defendant,  as  admini- 
strator of  IV.  //.  on  such  security,  in  the  manner  the  defen- 
dant had  asserted  and  affirmed,  and  as  in  the  indenture  of  as- 
signment was  recited,  or  in  any  other  manner,  and  that  neither 
.  the  premises,  nor  any  part  thereof,  passed  by  the  assignment, 
to  the  plaintiff,  nor  did  any  estate,  right,  or  title,  therein,  or 
to  the  said  sum  of  £1200  vest  in  him;  that,  by  fraud  and  im- 
position, and  by  means  of  the  said  false  assertions  and  affirm** 
bona,  and  false  recitals,  the  plaintiff  was  induced  to  pay  A* 
said  sum  of  £1200  on  the  execution  of  the  said  indentare* 
assignment ;  that,  at  die  time  of  the  execution  thereof,  andoj 
paying  the  money,  the  plaintiff  was  ignorant  of  the  fek*^ 
of  the  said  assertions,  affirmations,  and  recitals,  and  of  the 
fraud  so  practised  upon  him,  and  did  not  discover  tbantul 

with* 
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within  the  space  of  six  years  next  before  suing  out  die  writfl].  1781* 
*  To  this  replication,  the  defendant  demurred  generally.  The  wv^/ 
case  was,  this  day,  argued  by  Hill,  Serjeant,  for  the  plaintiff;  Brse 
and  Chambre,  for  the  defendant.  %  against 

Chambre,  in  support  of  the  demurrer,  contended,  that  Holbecb. 
there  was  nothing  alleged  in  the  replication  which  could  take  *  [  S56  ] 
the  case  out  of  the  statute.  There  was  no  fraud  stated  to 
have  been  practised  by  the  defendant ;  for  it  was  not  aver* 
red[F  1],  that  he  knew  of  the  falsehood  of  the  different  asser- 
tions and  recitals.  But,  if  there  had  been  fraud,  that  would 
not  have  been  sufficient ;  it  was  the  plaintiff's  business,  to  look 
to  the  validity  of  his  security ;  and  there  is  nothing  relative 
to  fraud  among  the  different  exceptions  and  savings  in  the 
statute. 

Hilly  Serjeant,  insisted;  1.  That,  in  point  of  law,  this 
was  fraud  on  the  part  of  the  defendant,  although  he  himself 
might  not  know  of  die  falsehood;  2.  That,  where  a  party  has 
been  induced,  by  fraud,  to  pay  money,  the  statute  of  limita- 
tions does  not  run,  or,  at  least,  only  runs  from  the  time  when 
the  fraud  is  discovered. — 1.  The  assertions  of  the  defendant, 
he  observed,  were  positive ;  without  qualification,  and,  there- 
fore, he  made  himself  answerable  for  the  truth  of  them ;  and, 
if  any  loss  had  been  incurred  by  his  mistake,  it  ought  to  (all 
upon  him,  not  upon  an  innocent  third  person.  On  this  first 
head,  he  cited,  1  Show.  68.  3  Modx  261.  Comberb.  163. 
Hearnes  Pleader,  102.224.  Cro..  Car.  Ul.  Sir  W.Jones, 
196.  2  Burr.  1 12.  12  Mod.  4$4.  2  Fez.  198.— 2.  On  the 
second  point,  he  relied  on  Booth  v.  Lord  Warrington,  in 
Dom.  Froc.  1714.  (which  he  cited  from  the  printed  cases,} 
and  The  South  Sea  Company  v.  Wymondsell,  3  P.  Will. 
143(a).  . 

Lord  Mansfield, — The  basis  of  die  whole  argument  is 
fraud ;  and  the  question  is,  whether  fraud  is  any  where  assert- 
ed in  this  replication.  There  may  be  many  cases  where  the 
assertion  of  a  false  fact,  though  unknown  to  be  false  to4he 
party  making  the  assertion,  will  be  fraudulent ;  as  in  the  case 
of  Sir  Crisp  Gascoyne,  who  insured  a  life,  and  affirmed  it  was 
as  good  a  life  as  any  in  England,  not  knowing  whether  it  was, 
or  was  not.  There  may  be  cases  too,  which  fraud  will  take 
out  of  the  statute  of  limitations.  But,  here,  every  thing  al- 
leged 

[1]  The  mortgage  deed  was  one  of  which  were  not  discovered  till  after  his 

the  many  forgeries  which  had   been  death, 
committed  by  one  Dadley,  an  attorney         (a)  Cane.  M.  1732,, 
in  eminent  practice  at  Coventry,  and 


[f  1]  See  Haycraft  v.  Creasy,  2  East.  92. 
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1781.       le&e&  in  &e  replication  maybe  true,  without  any  fraud  on 

v^^J       the  part  of  the  defendant.    He  is  an  administrator  with  the 

Brec       ™^  annexed,  who  finds  a  mortgage  deed  among  the  papers 

against       *  of  his  testator,  without  any  arrears  of  interest,  and  parts  with 

Holbrech.  ^  bona  fide,  as  a  marketable  commodity.    If  he  had  disco- 

*[  657  ]      vered  the  forgery,  and  had  then  got  rid  of  the  deed  as  a  true 

security,  the  case  would  have  been  very  different.     He  (fid 

not  covenant  for  the  goodness  of  the  title,  but,  only,  lint 

neither  he  nor  the  testator  had  incumbered  the  estate.     It 

was  incumbent  on  the  plaintiff  to  look  to  the  goodness  of 

it  [f  «]. 

Hill  had  leave  to  amend,  in  case,  upon  inquiry,  the  facts 
would  support  a  charge  of  fraud. 


^SdSfr'     The  King   against    the   Inhabitants    of 

HULLAND. 


When  a  *auper,  npHE  court  of  Quarter  Sessions  for  the  county  of  Deity, 
^thTvcIr  £**   A    quashed  an  order  of  two  Justices,  for  the  removal  of  a 
one  parish,  and    pauper  aud  his  family,  from  the  liberty  of  Hulland,  to  the 
ttdifl-^ui!^  P*"8*1  of  Bradley;  and  stated  specially  as  follows: 
and  intervals,         At  Whitsunday,  1 7G8,  the  pauper,  who  was  a  blacksmith, 
Sided  toother     ^eing  &en  a  single  man>  hired  himself  at  Hulland,  for  a  year, 
more  than  forty  tp  one  Joseph  Copstake,  blacksmith,  who  had  a  house  and 
?ay" 'I1  cach>.     shop  at  Bradley,  and  another  house  and  shop  at  Hulland, 
in\hc  pTish  W   and  who  resided  occasionally  at  each  place,  but  whose  fanury 
\be[ehe  s,ftpt     resided  constantly  at  Bradley.    The  pauper  served  the  year. 
e  a,tmg  t.     ^  WOrked  at  the  shop  at  Hulland,  and  lay  there  five  nights 
in  the  week  during  the  year,  except  three  weeks  together,  in 
the  latter  end  or  February,  and  the  beginning  of  March, 
1769,  and  sometimes  a  night  or  two  in  the  week  besides, 
when  he  lay  at  Bradley,  and  on  the  Saturday  and  Sunday 
nights  the  year  through,  he  lay  at  Bradley  and  never  at  Hul- 
land 


\y£]  .In  Cripps  v.  Rcadc,  6  T.  H.  chase  of  leasehold  premises,  under* 

66t),    the  court  said,   that  they  had  misapprehension,  by  both  parties,  that 

no  wish  to  disturb  the  rule  of  caveat  the  defendant  was  the  legal  reprcscn- 

ewptor  adopted  in  cases  where  a  regu-  tativeof  the  lessee,  though  it  turned  out 

lar  conveyance  is  made,  to  which  other  afterwards  that  he  was  not :  And  it  v» 

covenants  arc  not  to  be  added  :  But  held  that  the  money  might  be  recover- 

in  that  case    the  agreement  was  by  ed,  as  paid  under  a  mistake;  the  ac- 

parol,   and  money  was  paid  by  the  tion  being  brought  within  six  yean  of 

plaintiff  to  the  defendant  for  the  pur-  the  purchase. 
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land  or  tfcose  nights.     He  never  resided  40  days  together       1781. 
in  either  place ;  but  resided  more  than  40  days  at  each  in       ^^^S 
the  year,  and  Me  last  two  mgltfs  in  the  year  he  resided  at    fj*h?  Kino 
Bradley.  against 

Dunning,  and  Parker  Coke,  shewed  cause,  in  support  of  Hui.lano. 
the  order  of  Sessions.  They  argued,  that,  where  there  is  a 
mixed  residence  of  this  sort,  die  best  rule  is,  what,  the  Ses- 
sions had  followed,^  viz.  to  count  backwards  in  each  parish, 
and  to  establish  the  settlement  where  you  first  find  40  days. 
In  the  case  of  Rex  v.  Lowers  (a),  which  had  been  cited  when 
the  rule  was  moved  for  to  quash  the  present  order,  it  appear* 
ed,  that,  during  the  greatest  part  of  the  end  of  the  year,  the 
pauper  had  lodged  in  the  parish  where  he  had  resided  the  lust  f  65S  ] 
night.  Neither  the  arguments  of  the  counsel,  nor  of  the 
Judges,  are  stated  in  the  report  of  that  case ;  but  it  is  probable 
the  court  went  upon  that  ground,  and  not  on  his  having  slept 
the  last  night  in  the  parish  where  they  determined  his  settle- 
ment to  have  been  gained. 

Balguy,  on  the  other  side,  insisted,  that  the  principle  of  the 
determination  in  Rex  v.  Lowess,  was,  that  the  last  night  of  the 
residence  was  to  be  connected  with  die  former  service  in  the 
same  parish,  and  reckoned  as  one  and  the  same.  That  die  de- 
cision did  not  proceed  on  the  majority  of  time  ih  the  latter 
part  of  the  year. 

Lord  Mansfield  absent. 

Willes,  Jtis/ace,— There  must  be  some  principle  to  go- 
vern such  cases  as  this.  Mr.  Dunning  has  cited  no  authority 
in  support  of  his  position,  that  the  majority  is  to  be  the  rule, 
and,  indeed,  it  is  hard  to  say,  here,  in  which  of  the  two  pa- 
rishes the  pauper  resided  most.  The  rule  laid  down  by  Mr. 
Balguy  seems  a  very  good  one  [f]. 

Ashhurst,  Justice, — This  case,  from  its  circumstances, 
does  not  afford  much  room  for  argument.  There  ought,  if 
possible,  to  be  a  certain  rule,  and  the  case  cited  seems  to  fur- 
nish one  which  is  very  reasonable. 

Buller,  Justice,— It  is,  in  general,  of  much  more  im^ 
portance  to  have  a  fixed  rule,  than  what  the  rule  is.  If  that 
which  Mr.  Dunning  contends  for  had  been  established,  it 

might 

(a)  £.  16  Geo,  3.  Burr.  Settl.  Ca.  No.  258. 


[p]  Precisely  the  same  point  was  re-  not  to  be  disturbed,    although   they 

considered   and  confirmed  in   R.  v.  would  have     construed   the    statute 

Brighthelmstont,   5  T.  R.    188,    the  differently,  if  they  had  not  been  bound 

Judges  declaring  that  the  rule  ought  by  former  decisions. 


658  CASES  IN  EASTER  TERM 

1781.  might  have  been  a  very  proper  one ;  but  die  court,  in  the ca* 

-  \^v^/  of  Rex  v.  Lowest,  can  hardly  have  goiie  upon  that  ground, 

The  King  because  it  does  not  clearly  appear  there,  in  which  of  the  two 

against  parishes  the  longest  residence  had  been  [1]. 
Hulland.  The  order  of  sessions  quashed 

[l]  It  was  mentioned  by  a  gentle-  ciple  is  recognized  as  to  settkrmnts 

man  at  the  bar,  that  he  recollected  gained  by  apprenticeship,  by  Wtlla, 

Aston,  Justice,  in  the  case  of  Rex  v.  and  Buller,  Justices,  in  Rex  v.  Sand- 

Lowest,  to  have  given  his  opinion  ex-  ford,  T.  26  Geo.  3.  1  Term  Rep.  251. 

presslyon  the  circumstance  of  the  last  284,  285. 
night  [f  135].     <&  The  same  prin- 


.  [t  135]  In  Rex  v.  Ivcston,  E.  23 
Geo.  3.  the  rule  in  Rex  v.  Lowest,  as 
stated  in  the  present  case  by  Balguy, 


was  confirmed  by  Lord  Mansfield,  wi 
the  rest  of  the  court. 


irSnL}       ^e    ^IN?    against   the  Inhabitants  of 

WdMi^'  NORTHFIELD. 


A  marriage  is 
void,  and  no 
aettiemtnt  it 
gained  by  it,  if 
celebrated  in  a 
chapel  erected 
aince  26  Geo.  2. 
although  mar- 
riages may  have 
been  de  facto 
frequently  cele- 
brated there. 


nnWO  Justices  had  made  an  order  to  remove  Abigail  Jones, 
-*-  the  widow  of  Joseph  Jones,  from  the  parish  of  Kings 
Norton,  to  the  parish  of  Northfjeld;  which  last  parish  ap- 
pealed to  the  Quarter  Sessions ;  and  they  confirmed  the  om 
ginal  order ;  and  stated  specially : 

That  the  pauper,  Abigail  J^ones,  being,  whilst  sole,  a  set* 
tied  inhabitant  at  King's  Norton,  in  the  year  1775  intermar- 
ried with  Joseph  Jones,  a  settled  inhabitant  at  Nortkfidd,  at 
Buertyliill  chapel,  in  the  parish  of  Kingswinford,  in  the 
county  of  Stafford,  which  was  erected  in  the  year  1765,  and 
then  duly  consecrated,  and  in  which  divine  service  had  been 
publicly  and  regularly  celebrated  ever  since;  and  wherein 
banns  of  marriage  had  been  often  published,  and  marntgt* 
celebrated  previous  to  the  marriage  tn  question:  That  the  saw 
chapel  was  a  new  one,  erected  since  the  marriage  act,  and  not 
erected  on  the  foundation  of  one  that  was  ancient ;  and  no  act 
of  parliament  was  obtained  for  erecting  the  said  chapel,  or  for 
celebrating  marriages  there. 

The  two  orders  being  removed  by  certiorari  into  this  court, 
the  only  question  appeared  to  be,  whether  the  marriage,  upon 
the  facts  stated  relative  to  the  chapel,  was  void,  by  the  pron- 
aions  of  the  statute  of  26  Geo.  2.  c  3S. 

It  is  enacted,  by  §  1.  of  that  statute,  that,  from  and  after 
the  25th  of  March,  1754,  all  banns  of  matrimony  shall  be 
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published  in  the  parish  church,  or  in  some  public  chapel,  t* 
ftAtcA  pu^/tc  chapel  banns  of  matrimony  have  been  usually 
published)  of  or  belonging  to  the  parish  or  chapelry  wherein 
die  persons  to  be  married  shall  dwell;  and,  by  §  8.  tliat,  if 
any  person  shall,  (from  or  after  the  date  above-mentioned,) 
folPBBMie  matrimony  in  any  other  placfe  than  a  church,  or 

£b]ic  chapel,  where  banns  have  been  usually  published,  un* 
s  by  special  licence,  #c  every  pfctson  knowingly  and  wil- 
fully so  offending*  shall  be  deemed  guilty  of  felony,  fyc.  and 
all  marriages  solemnised,  (from  and  after,  fa.)  in  any  other 
place  than  a  church,  or  public  chapel,  (unless  by  special  li» 
oence,&c.)  shell  be  null  and  void  to  all  intents  aid  purposes 
whatsoever. 

When  the  JUamey-General  moved  for  a  rule  to  shevir  cause, 
why  the  orders  should  not  be  quashed,  Lord  Mansfield 
seemed  to  discourage  the  attempt  to  try  a  question  of  such 
serious  consequence,  in  a  collateral  way,  on  a  settlement  case; 
and  aaid,  he  would  turn  the  parish  complaining  of  the  removal 
round,  if  he  could. 

Bearcroft  now  shewed  cause*  He  admitted,  that,  when 
the  validity  of  a  marriage  under  the  marriage-act,  becomes  a 
ouestion  in  the  case  of  a  settlement,  it  is  not  necessary  that 
there  should  have  been  a  sentence  of  the  spiritual  court,  in 
order  to  entitle  the  jparties  interested  to  shew  the  nullity  of 
such  marriage.  This  had  been  determined  in  the  ease  of 
Rex  v.  Preston  near  Feversham(a).  But  be  contended,  that 
the  words  "  usually  published"  fa  the  act,  ought  to  be  con- 
strued to  mean,  "  usually  published  at  the  time  when  the  mar- 
riage in  question  took  plate"  If  so,  there  was  enough  stated 
in  the  case,  for  the  court  to  consider  this  as  a  chapel  in  which 
banns  had  been  usually  published.  The  word  "  often"  is 
nearly  tantamount  to  "  usually?9  but,  if  it  were  not,  yet,  as 
it  is  a  rule  that  an  order  of  sessions  is  always  to  be  supported, 
unless  something  appears  expressly  on  the  face  of  it  which 
shews  it  to  be  against  law,  the  court  would  intend  this  to  be 
such  a  chapel  as  the  act  required,  there  being  no  direct  asser- 
tion of  the  contrary.  The  act,  he  said,  was  supposed  to  have 
been  drawn  by  a  very  eminent  person  (b) ;  it  had  been  warmly 
opposed ;  and,  if  die  intention  had  been  to  restrain  the  cele- 
bration of  marriages  to  parish  churches  and  to  chapels  in 
which  banns  had  been  usually  published  before  the  act,  it  was 
probable  an  explicit  enactment  to  that  effect  would  have 
been  introduced.  If  the  construction  contended  (of  on  the 
other  side  should  prevail,  this  act  would  prove  a  trap  to  cler- 
gymen and  innocent  persons,  who  could  not  be  expected  to 
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search  into  history,  to  discover  the  exact  time  when  ma> 
riaps  first  begun  to  be  celebrated  in  any  particular  da- 
pel.  It  was  hard  perhaps  to  draw  a  line,  bat,  here,  tn 
usage  was  clearly  established  long  before  this  marriage  took 
place. 

The  Attorney-General,  and  Batt,  argued  against  the  to- 
lidity  of  the  marriage.  They  said,  the  act  was  to  be  con- 
strued as  if  the  case  had  happened  the  day  after  it  passed. 
Usage  since  could  not  vary  the  case ;  for,  to  give  operatic*  to 
usage,  it  must  have  a  legal  commencement,  because  quod  ab  t* 
itio  non  valet,  tractu  temporis  non  convalescit.  Arguments  of 
hardship  and  inconvenience  could  only  be  resorted  to,  whet 
the  law  was  doubtful,  but  here  the  words  of  the  statute  wot 
[  <J6l  ]  clear.  This  was  no  more  a  trap  than  any  other  prohibitory 
law.  After  the  passing  of  the  act,  no  marriages  had  beaut- 
tempted  to  be  celebrated  in  Lincoln  's-Inn  Chapel,  Gratt+h* 
Chapel,  and  many  others,  although  they  were  old  chapels;  be- 
cause banns  had  not  been  usually  published  in  them;  audit 
would  be  absurd,  if  a  chapel  erected  since  the  act  should  be 
in  a  better  situation,  in  'that  respect^  than  those  which  had  ex- 
isted long  before. 

Lord  Mansfield, — For  a  long  time,  I  was  much  awie 
to  a  determination  of  this  point,  in  such  a  question,  and  between 
'such  parties.  But,  upon  more  consideration,  I  think  we  oogto 
now  to  decide  it.  If  there  has  been  an  abuse,  we  ought  to 
atop  it  as  early  as  possible.  A  delay  might  lead  to  a  suppo- 
sition that  we  doubt,  where  in  truth  we  do  not;  and  any  sub- 
sequent inconvenience,  in  consequence  of  our  supposed  doubt) 
would  be  chargeable  upon  us.  1  remember,  when  I  w» 
Attorney-General,  I  was  obliged  to  prosecute  the  minster 
of  the  Savoy,  who  insisted  on  the  right  of  marrying  without 
licence,  and  taking  advantage  of  a  dispute  then  subsiding 
between  the  Crown  and  the  duchy  of  Lancaster,  sheltered 
himself  sometimes  under  the  one,  and  sometimes  under  tin 
other.  He  had  married  many  couples  in  a  year,  and  mam 
children  had  been  born  under  those  marriages.  But  it  was 
necessary  to  stop  the  abuse,  even  after  it  had  gone  so  far;  to** 
he  was  convicted.  Time,  or  the  interposition  of  the  legisla- 
ture, may  cure  the  marriages  which  have  been  already  soke©- 
ized  in  this  chapel  [  1  ].  The  act  clearly  meant  chapels  existing 
at  the  time.  It  says  church  or  chapel  belonging  to  the  pari* 
or  chapelry  where  the  parties  reside.    There  is  no  chapebj 

here. 


[l]  As  soon  as  the  determination  of 
the  court  in  this  case  was  known,  Lord 
Btauchamp  introduced  a  bill  into  par* 
liataent,  which  passed  into  a  law,  for 
making  all  marriages  which  had  been 
celebrated  in  any  parish  church  or 


public  chapel,  erected  since  76 Geo* 
c.  33.  and  consecrated,  valid  in  1**> 
and  to  exempt  the  clergymen  wbo  fo* 
celebrated  such  marriages,  fron  *• 
penalties  of  that  statute.  Vidt  21 G*- 
3.  c.  53. 
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here.    lam  of  opinion,  that  this  marriage  was  void  by  the       1781. 
provisions  of  the  statute.  ^v*^ 

Both  the  orders  quashed. 

[  662  ] 

The  Kino  against  Pitts.  Friday, 

25th  Ay. 

/"\N  Friday,  the  4th  of  May,  Bearcrofi  obtained  a  rule  An  order  of  b»i- 
^*  to  shew  cause,  why  an  order  of  bastardy  made  upon  the  tardy  •utiDg 
defendant,  by  two  Justices  for  the  county  of  Hereford,  and  «  uthl^eared 
confirmed  by  the  court  of  Quarter  Sessions  for  that  county,  "too.,  £» 
should  not  be  quashed.    The  objections  he  then  stated  were ;  PmriP£aion 
1.  That,  in  the  caption,  the  two  Justices  were  said  to  be  that  the  peno* 
"  residing  near  unto  the  limits  of  the  parish  of,  #c.w  and  ^S^fcto, 
the  words  of  the  statute  are,  u  in  or  next  unto  the  limits,  u  void. 
%c"  (<*) ;  2.  That  the  order  contained  no  express  adjudica- 
tion, and  was  therefore  void;  according  to  the  case  of  Rex 
v.  Perkasse  (b). 

On  Saturday,  the  19th  of  May,  Bower  shewed  cause. 

Upon  examining  the  original  order,  it  appeared,  that  the 
word  in  the  caption  was  "  nexf  and  not "  near  ?  and  there 
remained,  therefore,  only  the  second  objection  to  be  const* 
dered.  The  order,  was,  in  a  great  measure,  in  the  same  form  . 
with  the  precedent  in  Burn's  Justice  (c),  but  with  the  omis- 
«on  of  the  following  clause : 

"  We,  therefore,  upon  examination  of  the  cause  and 
"  circumstances  of  the  premises,  as  well  upon  the  oath  of 
"  the  said  A.  B.  as  otherwise,  do  hereby  adjudge  him  the 
"  said  C.  D.  to  be  the  reputed  father  of  the  said  bastard 
*  children." 

Bower  contended,  that,  as  the  statute  of  Elizabeth  does  not  * 
prescribe  any  particular  form,  if  enough  appears  on  the  face 
of  the  order  to  authorize  the  act  of  the  Justices  in  charging 
the  supposed  father,  that  is  sufficient.  The  case  in  Siderfin 
is  not  so  decisive  as  it  would  seem  to  be  from  the  manner  in 
which  it  is  stated  by  Burn  (d),  for  it  appears,  in  Siderfin, 
that  the  objection  on  which  the  order  was  quashed,  was,  that 
the  sum  was  unreasonably  small  (viz.  2d.  per  week,)  and  this 
point  about  the  adjudication  is  mentioned  after  the  decision, 
and,  then,  without  any  positive  opinion  of  the  court  upon  it. 
The  same  principle  must  govern  with  regard  to  orders  of  bas- 
tardy and  orders  of  removal,  and  none  of  the  determinations 
upon  orders  of  removal  will  be  found  to  warrant  the  present 
objection.    In  Rex  v.  Westwood  (e),  there  was  nothing  in      [  663  ] 

the 

(a)  18  Eliz.  c.  3.  §  2.  (&)  1  Burn,  193,  13th  Ed. 

(b)  E.  20  Car.  2.  2  Sid.  363.  (t)  H.  4  Geo.  1.  1  Sir.  73.  Bott. 

(c)  1  Burn,  189,  ISA  Ed.  195. 

i-  ss 
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1781.      **  df*r  *°  ^PP^y  *e  waDt  °*  *•  «pw»  adjndiratiOB.  TVe 

V^V^J      same  observation  applies  to  ilex  v.  Minchinhamptou  (c)»  for  it 

The  Kino     wttS  not  al  **'  atated,  there,  that  the  pauper  was  likely  to  become 

against       chargeable.    In  Stallinburgh  v.  Haxhatf  (d),  the  words  oolj 

Pitts.       were,  "  we  do  believe;"  in  Wcdtham  Magna  v.  Walihm 

J? area  (e)%  "  a$  we  are  credibly  informed;   md9  in  Berry  t. 

Arundel  (f),  "  whereat  complaint  hath  been  made  to  »."  Id 

the  present  case,  the  Justices  have  expressly  said,  u  wherm 

"  it  hath  appeared  to  us,  ifc."  and,  in  Suddlecomb  v.  Bur* 

trash  (s),  Lord  Holt  said,  that  was  sufficient;  and  tie 

same  thing  was  afterwards   determined  in  a  case  of  Ra 

v.  Darnal  (h),  mentioned  in  the  Report  of  Suddltcomb  t. 

Burwash. 

Bear  croft ,  on  the  other  side,  insisted,  that  the  adjudication 
is  the  most  important,  and  an  indispensable  part  of  the  order, 
aud  cannot  be  supplied  by  implication.  It  is  true,  the  coot 
is  not  so  strict,  with  regard  to  orders  of  Justices,  as  in  the 
case  of  convictions,  but  still,  it  must  appear,  upon  the  order, 
that  the  Justices  had  an  authority  for  what  they  did;  ad, 
without  an  abjudication  they  have  no  authority.  They  act  both 
as  jury  and  judges,  and  the  order  must  contam  both  a  ver- 
dict and  judgment.  In  indictments  founded  on  the  coasm 
law,  nothing  can  be  supplied  by  inference ;  and  a  fortiori,  no- 
thing so  material  as  the  adjudication  can  be  intended  in  tke 
case  of  particular  jurisdictions  created  by  statute.  If  defects 
of  this  sort  could  be  cured  by  intendment,  no  order  would 
ever  have  been  held  to  be  bad.  The  court  will  pay  regtrd  to 
precedents  long  established,  and  approved:  and  this  order, 
though  framed  after  the  precedent  in  Burn,  has  left  oat  the 
most  essential  part.  In  Rex  v.  Perkasse,  die  rule  to  de» 
cause  was  granted  on  the  objection  as  to  the  smallness  of  tke 
sum  ;  but  it  is  clear,  from  an  attentive  penisal  of  the  case, 
that  the  ultimate  decision  went  upon  the  want  of  adjudication 
Most  of  the  cases  cited  in  support  of  the  order  make  against 
it ;  and  there  is  a  material  difference  between  the  case  pot  ty 
Holt,  in  Suddlecomb  v.  lluricash,  and  this  case,  for  the 
case  he  puts  is  of  a  substantive  declaration,  "  that  it  has  ip- 
"  peared,  be."  and  so  probably  the  order  ran  in  the  case 
there  referred  to,  of  Rex  v.  Darnal;  bat,  here,  the  words 
[  664  ]  "  it  hath  appeared  to  us,"  are  coupled  with  the  evidence  [I  J 
and  do  not  seem  to  differ,  iu  meaning,  from  "  we  do  befitfc 
in  Stallinburgh  v.  Ilaxhay,  where  the  reason  given  for  qadi- 
ing  the  order  was,  (aud  which  equally  applies  here,)  A  tbata 
"  man  may  believe  a  thing  on  uncertain  evidence.* 

(c)  E.  3  Geo.  2.  2  Sess.  Ca.  £>2.  (f)  E.  9  iT.3.  1  Saik.  479» 
Bott.  3+7. 3  Bum,  475, 13th  Ed.  Burr.  (g)  T.  IS  W.  3.  1  Salk.  491- 
Settl.  Ca.  p.  31$.  (h)  E.  2  Auk.                           . 

(d)  T.  4  Geo.  i.  3  Burn,  475,  13th  [l]  They  are  so  pat  in  the  case  <* 
Ed.  1  Sess.  Ca.  131.  Suddlecomb  v.  Murom**. 

($)  E.  10  Geo.  1.  3  Burn,  he.  cit. 
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BtJLLBm,  Justice,  having  mentioned  iter  v.  Gravesend  (a)*      1 7S 1. 
stated  in  J9off,~where,  according  to  his  account  of  it,  .there       v^v-w 
was  no  adjudication  of  the  hirth  of  the  child  in  the  parish    The  Kiwo 
but  under  a  "  whereas,"  and  the  court  held  that  to  be  suffi-       against 
dent, — the  court  deferred  giving  their  opinion  till  there  should        Pitts* 
be  -an  opportunity  of  enquiring  more  fully  into  the  circum- 
stances of  that  case. 

Lord  Mansfibld  absent. 

This  day.  his  Lordship  was  in  court,  but  not  having  heard 
die  argument  at  the  bar,  the  judgment  was  delivered  by 
Willes,  Justice,  to  the  following  effect. 

Wiiles,  Justice,  (after  stating  the  objection,  and  observing 
opon  the  cases  of  Rex  v.  Perkasse,  and  Suddtec&mb  v.  Bur~ 
wash), — The  case  of  Saint  Giles's,  Crrpplegate  v.  Hackney  (b) 
seems  to  be  more  like  the  present  than  Suddkcomb  v.  Bur- 
wash,  in  that  last  case,  the  dictum  is  as  was  stated  by  Mr. 
JBower;  however,  the  report  concludes,  by  saying  "  there 
"  ought  to  be  a  particular  averquent,  $c."  and,  in  Saint 
Giles's,  Cripplegate  v.  Hackney,  the  order  runs  very  much  in 
the  same  manner  as  here,  viz.  u  whereas  on  oath  made  by  the 
"  said  £.  jP.  it  appears  that  her  husband  was  last  legally 
"  settled  at  Hackney?  and  that  order  was  quashed,  "  b*. 
"  cause  there  was  no  judgment  of  the  Justices  concerning  the 
"  last  legal  settlement,  but  only  the  oath  of  die  woman"  (c). 
We  have  looked  into  the  proceedings  in  Rex  v.  Qravesend, 
and  we  find,  that  there  was  an  express  adjudication  in  that 
case.  We  are,  therefore,  all  of  opinion,  that  this  order  can- 
jek*  be  supported. 

Both  the  orders  quashed. 

fa)  £.  15  Geo.  ?.  Butt.  104.  (c)  SalL  Inc.  fit. 

(b)E.9Wm.a.    iSalk.M- 

Bkistow  against  Wright  and  Pugh,  Sheriff1    t  665  ^ 
of  Middlesex.  2*hlK'y. 

IN  last  Hilary  Term,  on  Thursday,  the  25th  of  January,  in  an  action 
Lee  obtained  a  rule  to  shew  cause,  why  the  verdict  which  tf^^S? 
bad  been  found  for  the  plaintiff  should  not  be  m  W<k,  end  *m*ut  Fraviag 
a  near  trial  mated,  or  a  non-euit  entered.  f/T*!  **}• 

■*  ^5i.  fc»— ««»f  .«■  •  IW7W  wraw,,1  .        .  -      ,  the  declaration 

Inn  was  an  action  on  the  case,  against  the  defendants  needs  mot  iute 
as  titenS  of  Middlesex,  on  the  statute  of  B  Ann.  c.  14.  §  1.  j£u*wlorihe 
r<3>  1]  for  taking  the  goods  of  one  Pope  in  execution,  in  a  dcmUe,  but  if  it 
house  let  from  year  to  year  by  the  plaintiff  to  Pope,  without  ^"^2 

paying  ai  stated,  there 
•hall  be  a  nonsuit. 

[Q>  l]  That  provision  only  extends    the  tenant  in  possession  holds,  aqd  not 
to  the  immediate  landlord  of  whom    to  a  superior  or  ground  landlord.  #f<u- 

S  3  tcf 
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1781.      pqring  or  contenting  him  for  a  year's  rent  then  dne,  and  of 

s^v^      which  the  defendants,  before  the  removal  of  the  goods,  had 
Bristow     notice  [<3>  2.] 

against  The  declaration  stated  the  demise,  as  follows : 

Weight.  "  The  said  plaintiff,  on,  tfc.  demised,  to  one  Benjamin 
Pope,  a  cartain  messuage,  Sfc.  to  have  and  to  hold  onto  the 
said  Benjamin,  from  the  feast  of  St.  Michael,  then  next  fol- 
lowing, for  and  during  the  term  of  one  year  from  thence  next 
ensuing,  and  folly  to  be  compleat  and  ended,  and  so,  from 
year  to  year,  for  so  long  as  it  should  please  the  plaintiff,  and 
the  said  Benjamin,  yielding  and  paying,  therefore,  yearly  and 
every  year  during  the  said  term,  unto  the  plaintiff,  die  yearly 
rent  or  sum  of,  #c.  byfour  even  and  equal  quarterly  pay- 
ments ;  to  wit,  at  the  feast  of,  %c." 

The  principal  witness  called  on  the  part  of  the  plaintiff 
was  Pope  himself;  who  proved,  that  die  plaintiff  let  the  home 
to  him,  by  parol,  for  a  year,  and  that  there  was  no  stipulation 
about  any  time  or  times  for  the  payment  of  the  rent. 

It  was  contended,  at  the  trial,  (winch  came  on  before 
Lord  Mansfield,  at  the  Sittings  for  Middkse*,)  that,  as 
die  plaintiff  had  laid  a  demise  with  a  reservation  of  not  pay- 
able quarterly,  he  was  bound  to  prove  it  exactly  as  laid ;  and 
that,  having  foiled  in  that  proof,  he  ought  to  be  nonsuited. 
His  Lordship  over-ruled  die  objection,  being  then  of  opinion, 
that  enough  of  the  demise  as  laid  had  been  proved  to  entitle 
the  plaintiff  to  his  action.  The  present  rule  was  moved  for, 
on  die  ground  of  a  misdirection. 

On  Thursday,  the  3d  of  May,  the  Jttorney-Generai\  and 
Dunning,  shewed  cause,  and  urged,  that  the  contract  was 
not  the  gist  of  the  action  [f  1] ;  the  material  part  was,  that  a 

{  666  ]      year's  rent  was  in  arrear,  and  that  having  been  proved,  the 
plaintiff  had  shewn  enough  to  entitle  himself  to  a  verdict. 

Wood,  on  the  other  side,  insisted,  that,  as  the  plaintiff  had 
set  forth  the  particulars  of  die  contract,  he  was  bound  to  prove 
them  as  laid :  and,  for  this,  he  cited ; — An  Anonymous  Can 
in  Lord  Raymond,  where  a  promise  being  laid, "  to  deliver  gosd 
"  merchandiseable  wheat, n  nod  die  evidence  being  of  a  promise 
to  deliver  "  good  second  sort  of  wheat?  Lord  Holt  held  die 


ter  Bemet'%  case,  B.  R.  M.  1  Geo.  2. 
2  Str.  787. 

[(&>  2]  It  should  seem,  in  such  a 
case  as  the  present,  that  the  court,  on 


motion,  would  make  a  role  on  tke 
sheriff  to  pay  the  year's  rent  to  the 
landlord.  Darting  v.  Hill,  B.  R.  L 
9  Geo.  2.  Co.  Temp.  Hardm.  255. 


r?  1]  In  White  v.  Wilson  2B.$P. 
110,  it  was  held  that  an  averment 
may  be  material  that  is  only  laid  as 


inducement;  and  that,  being  l 
laying  it  under  a  scilicet  wUl  mate  so 
difference. 
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to  be  fetal,  and  nonsuited  the  plaintiff  (a); — The 
Ming  v.  Nudigate{b),  where,  upon  a  traverse  of  an  office 
Jbuad,  the  issue  being,  whether  J.  S.  devised  "  to  J.  N.  and 
4i  his  heirs"  or  not,  and  the  jury  having  fouud  that  "  J.  S." 
deviaed  "  to  A.  for  yean,  remainder  to  J.  N.  in  fee,"  the 
court  adjudged  "  mod  won  devisavit  modo  etjormd;" — 
Sands  and  Tosh  v.  ledger  (c),  where,  in  an  action  of  debt 
for  rent,  the  plaintiffs  declared  on  a  demise,  "  for  £\o  rent 


1781. 


Bkxstow 

against 

Wright. 


*' per  annum"  under  a  power  "to  make  leases  for  twenty- 
"  one  yean"  and  the  evidence  being  of  a  demise  "  for  £l5 
u  rent  per  annum,  and  three  fowls"  under  a  power  "  to 
"  make  leases  for  twenty-one  years  in  possession,  and  not  in 
"  reversion,  rendering  the  ancient  rent,  and  not  dispuuish- 
44  able  of  waste,"  Lord  Holt  directed  a  nonsuit; — And  &z- 
nage,  qui  tarn,  v.  Smith,  which  was  afterwards  stated  by 
Lord  Mansfield,  in  delivering  the  judgment  of  the 
court(d). 

The  case  stood  over  till  this  day. 

Lord  Mansfield,  (after  stating  the  case,)— I  am  very 
free  to  own,  that  the  strong  bias  of  my  mind  has  always 
leaned  to  prevent  the  manifest  justice  of  a  cause  from  being 
defeated  or  delayed  by  formal  slips,  which  arise  from  the 
inadvertence  of  gentlemen  of  the  profession ;  because  it  is 
extremely  hard  on  the  party  to  be  turned  round,  and  put  to 
expence,  from  such  mistakes  of  the  counsel  or  attorney  he 
employs.  It  is  hard  also  on  the  profession.  It  was  on  this 
ground  that  I  over-ruled  the  objection  in  this  case ;  but  I 
am  since  convinced,  both  on  the  authorities  which  I  am 
about  to  mention,  and,  on  the  reasoning  in  them,  that  I  was 
iraung,  and  that  it  is  better,  for  the  sake  of  justice,  that  the 
strict  rule  should  in  this  case  prevail.  I  have  always  thought, 
and  often  said,  that  the  rules  of  pleading  are  founded  in 
good  sense.  Their  objects  are  precision  and  brevity.  Nothing 
is  more  desirable  for  the  court  than  precision,  nor  for  the 
parties  than  brevity.  It  is  easy  for  a  party  to  state  his  ground 
of  action.  If  it  is  founded  on  a  deed,  he  needs  not  set  forth 
more  than  that  part  which  is  necessary  to  entitle  him  to  re- 
cover [f  136].  If  he  states  what  is  impertinent,  it  is  an  in- 
J'ury  to  the  other  party,  and  may  be  struck  out,  and  costs  al- 
owed,  upon  motion  ft  137].  1  remember  a  case,  where,  in 
an  action  on  one  covenant,  the  whole  of  a  very  long  deed 

was 


[667} 


(a)  Bedford  Assize*,  12  W.  3.   1  Ld. 
Raym.  735. 

(*)  B.  R.  E.  6  Car.  1.  Sir  W.  Jones, 
224. 

(c)  Surry  Assises,  1   Ann.  2  Ld. 
Bay*.  792. 

{d)  Infra,  p.  66*. 

S 


[t  136]  Vide  Dundass  v.  Lord  Wey- 
mouth, B.  R.  M.  1 8  Geo.  3.  Cowp.  665. 

[t  137]  Vide  Prke  v.  Fletcher,  B. 
R.H.  18  Geo.  3.  Cowp.  727-  Rex  v. 
May%  E.  19  Geo.  S.  *vpra%  p.  193.  Rex 
v.  Lord  Wallham,  T.  25  Geo.  3. 


set 


1781, 


Bnisrow 

again* 

Weight. 
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was  set  forth.    The  court  refcrod  h  to  Ito  Ms»^,  sad  si 
was  struck  out  except  the  covenant  cm  which  the 


brought,  and  costs  paid  to  the  amount  of  £100.  Wbtal 
say  that  the  plaintiff  need*  oojy  set  forth  that  pert  of  tW 
oq  which  hit  action  is  founded,  1  dp  not  mean  to  say  that 
even  Mat  is  necessary.  He  is  not  bound  to  set  far*  ma 
material  parts,  in  fetter*  and  words.  It  will  be  sufficient  to 
state  fAe  substance  and  Ugal  effect.  That  is  shorter,  and  not 
liable  to  misrecitals,  and  literal  mistakes.  Hare,  that  Mrtfcod 
might  have  been  folio  wed.  It  certainly  was  not  uecennjto 
allege  this  part  of  the  leasp  that  relates  to  the  time  of  psy 
meat,  in  order  t9  maintain  the  action.  Bat,  since  it  has  bees 
alleged,  it  was  necessary  to  prove  it.  The  diutinctioaii  be- 
tween that  wtjich  maybe  rejected  as  surplusage,  (which  srigM 
have  been  stinck  out  on  motion,)  and  what  cannot  Whaw 
the  declaration  contains  impertinent  matter,  foreign  to  fe 
cause,  and  which  the  Master,  on  a  reference  to  nan,  wodd 
strike  out[?2],  (irrelevant  covsnanu  for  mataao*,)  ibrfuill 


[r  2]  In  Peppin  v.  Solomons,  5  7*.  R. 
490,  it  was  said  by  Buller,  J.  that 
the  authority  of  this  case  had  been 
sometimes  doubted ;  but  it  was  there 
maintained  by  the  learned  Judge  (as 
well  as  that  of  Savige,  q.  t.  v.  Smith  J 
on  the  ground  that  it  was  here  meets* 
sary  to  state  some  contract  between 
the  plaintiff  and  his  tenant,  and  that 
a  contract  being  in  its  nature  entire, 
must  be  stated  accurately.  Sep  also 
Drewry  v.  Tiros,  4  T.  R.  558,  where 
a  variance  between  the  statement  and 
the  proof  of  a  tort  (by  running  down 
a  boat  in  the  half-way  reach  in  the 
Thames,  which  was  described  in  the 
declaration  as  a  running  down  in  the 
Thames  near  the  half-nay  reach)  was 
held  to  be  immaterial.  So,  in  Wil- 
liamson v.  Allison*  2  East.  440,  which 
was  in  tart  upon  a  warranty  op  the 
sale  of  goods,  charged  in  the  decla- 
ration to  have  been  made  falsely,  frau- 
dulently,and  deceitfully,  but  there  was 
no  proof  that  the  defendant  knew  of  the 
delect;  it  was  held  not  to  be  a  fatal 
variance;  Lord  EUenborough, and  Lee*. 
tence>  J.  expressing  their  approbation 
of  the  distinction  here  established  be- 
tween immaterial  and  irrelevant  aver* 


menu.— In  WeH  v.  Bern*  1 B.  #  fc 
581,  it  was  held,  in  escape  agshwttbi 
sheriff,  where  the  phtfatiffhad  titties* 
sarily  averred  the  attest  to  have  tec* 
by  virtue  of  an  affidavit,  that  ht  wu 
bound  to  prove  it  by  product**  4 
the  affidavit.  So  also  in  Tarmr  v. 
jfcyfes,  3  5.  *  P.  456,  ta  a  shwstf 
action  against  the  warden  of  m*  Ad, 
where  the  court  doubted  whether  it 
were  necessary  to  state  a  comnita*st 
to  have  been  of  record,  they  heM 
clearly  that,  being  so  stated,  it  no* 
be  proved;  and  that  evidence  oft 
commitment  by  a  single  judge  vsf 
insufficient  to  maintain  the  averment 
See  also  the  case  qf  PhUHps  v.  Bates, 
9  East.  298,  hi  which  moth  of  At 
argument  turned  on  Ike  prwentssw 
fion,  though  the  dfctisfeo  was  «ti» 
mate)y  on  another  ground,  the  preseot 
case  appears  to  have  been  misiepre*** 
edfin  that  argument,  as  if  ft  •*»  » 
action  upon  the  contract.  See  sbo 
Purctll  v.  Macnamara.  ibid.  I5f»  5 
which  the  doctrine  is  established,  * 
allegations  of  substance,  which  awl 
only  be  substantially  proved;  an*  si* 
legations  of  description,  wtifeh**t 
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he  rejected  by  the  court,  and  need  not  be  proved.  But,  if 
Ibe  very  ground  of  the  action  is  mis-stated,  a*  where  you  un- 
dertake to  aeeite  that  part  of  a  deed  on  which  the  action  is 
jbynded,  and  it  is  aMs^ecilnd,  that  will  be  fatal.  For  then, 
die  <ease  declared  on  is  different  from  that  which  is  proved, 
and  foil  must  recover  eemndam  allegata  ei  probata.  This 
will  saconciie  all  th*  cases.  In  the  present  instance,  the 
friaindff  undertakes  to  state  the  lease,  and  states  it  falsely.— 
^Iieie  ace  many  authorities  which  go  to  prove  this  distinc- 
tion. I  will  mention  three,  (which  are  very  strong,)  where 
jaetter,  which  it  was  unnecessary  to  set  forth,  beinV  tf*ted, 
and  not  proved,  the  variance  was  held  to  be  fatal.  The  first 
is  the  ease  of  Cudlip  v.  JZuaaYe(a).  There,  in  an  action  by 
a  leaser  against  his  tenant,  for  negligently  keeping  his  fire, 
hf  means  whereof  the  house  was  consumed! — a  demise  to  the 
defendant  for  Seven  year*  was  stated  iq  the  declaration ;  die 
defendant  pleaded,  that  the^jlaiatiff  did  not  demise  modo  et 
Jbrm&i  9m  iMUe  being  joined!  it  appeared,  on  the  finding  by 
the  jury  in  a  special  verdict,  to  be  a  lease  at  will.  The  court 
agiped,  that  the  action  would  have  lain  against  the  defen- 
dant as  tenant  at  will ;  but,  as  the  plaintiff  had  stated  him 
to  be  a  lessee  for  Years,  and  had  proved  him  tenant  at  will, 
ihe  variance  was  held  to  be  fatal,  and  there  was  judgment  for 
Ihe  defendant.  The  neat  is  die  case  of  Savage,  qui  tarn  v. 
£mkh9  in  the  Common  Pha$(b).  That  was  an  action  of  debt 
against  a  sheriff's  officer,  by  an  informer.  The  declaration 
atated  a  judgment,  and  a  Juri  facias  upon  that  judgment — 
The  jieri  facia*  was  given  m  evidence,  but  not  the  judgment, 
and  die  conrt  held,  that!  though  it  might  be  unnecessary  to 
laser  the  judgment,  yet,  faavhm;  been  averred,  it  ought  to  be 
proved;  and  my  Lord  Chief  Justice  De  Orxt  expressly 
yvete  upon  the  distinction  between  immaterial  and  imperti- 
nent averments,  and  said,  that  the  former  must  be  proved, 
because  relative  to  the  point  in  question  HI.  The  third  case 
fa  Shute  v.  Hornsey  in  this  oourt(c).  That  was  an  action 
for  double  renj  on  the  etatute(4)»    The  declaration  stated 

a  lease 
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60  B.R.Tt%W.  $  M.Cartk.  202. 

(*)  T.  16  Geo.  3.     2  Black tt.  1101. 

[1]  By  a  mistake  of  tha  press,  the 
word  "  materiaT  is  printed  instead  *f 
/*■  immaterial?  in  the  report  of  this 
ease  in  2  BJacht.  J 104.  "  Immaterial" 
certainly  was  tip  word  used  by  De 
Grtf,  Chief  Justice,  as  fcppears,  not 


only  from  what  is  here  said  by  Lord 
Mansfield,  but  also  from  a  very 
accurate  manuscript  note  I  have  seen 
of  Savage  v.  Smith,  and  indeed  from 
the  context  in  Blacfotone'iamn  report. 

(c)£.  19  Geo.  X 

(d)  ll.Geo.2.  c.  19.§1«, 


lie  literally  proved.    See  alio  the  ar- 
guments in  Page  v.  fry,  %  B.fP, 


2*0,  in  which  the  judgment  of'  ftfe 
court  turned  on  another  point. 
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1781.      a  lease  for  three  yean;  but,  on  tbe  evidence,  it  appeared, 

s^^mj      diat  the  lease  for  three  years  was  void,  under  the  statute  of 
Bristow     firands ;  and  that  die  defendant  was  only  tenant  from  jear 

against  to  year.  This  was  sufficient  for  die  purpose  of  die  action; 
Wright*  but  a  lease  for  three  years  having  been  laid,  and  not  prated, 
die  plaintiff  was  nonsuited;  and  a  rule  for  setting  ank  Ae 
nonsuit  having  been  obtained,  it  was,  upon  the  argument 
of  die  case,  discharged.  These  authorities  are  in  point  to 
the  doctrine  I  have  laid  down.  But  perhaps,  notwithstand- 
ing the  weight  of  the  cases,  if  that  doctrine  were  highly 
detrimental,  and  the  setting  it  right  would  be  attended  wift 
no  mischief,  as  it  is  only  a  mode  of  practice,  it  might  de- 
serve consideration.    But  I  believe  it  stands  right,  and  upon 

I  669  ]  the  best  footing ;  for  it  may  prevent  the  stuffing  of  declara- 
tions with  prolix  unnecessary  matter,  because  of  the  danger 
of  failing  in  the  proof;  and  it  may  lead  pleader*  to  confine 
themselves  to  state  the  legal  ei*ct  We  are  all  of  opaion 
that  the  verdict  should  be  set  aside,  and  judgment  of  non- 
suit entered. 

The  rule  made  absolute  [t  138]. 


[t  138]  Vide  Carlisle  v.  Trears, 
B.  R.  M.  18  Geo.  3.  Cowp.  671. 
Vide,  also,  Moore  v.  Musgravc,  Hob. 
18,  but  corrected  in  I  RoU.  Jbr.850, 

51.11.  Pope  v.  Skinner,  Cam.  Scacc. 
\  12  Jac.  1.  Hob.  72.  <&>  Roberts 
v.  Herbert,  C.  B.  M.  12  Car.  2.  1 
Sid.  5.  WyviU  v.  Shepherd,  C.  B.  H. 
29  Geo.  3.  H.Bl.  162.  Barbe  v.  Par- 
kcr,  C.  B.  M.  30  Geo.  3.  H.  Bl.  284, 
which  three  last  cases  are  instances  of 
variations  not  held  fatal,  and  it  now 
seems  settled,  that  the  strictness  re- 
quired in  this  case  of  Bristow  v. 
Wright,  holds  only  in  cases  of  records 
and  written  contracts.  Vide  King  v. 
Pippet,  B.R.  E.  26  Geo.  3. 1  TermRep. 
235,  and  Gwinnett  v.  Philips,  B.  R.  E. 


30  Geo.  3.  3  Term  Rep.  543.  hi  Baker 
v.  Edmunds,  £.  R.  M.  23  Car.  1.  it 

was  resolved,  "  that,  in  an  actios 
upon  a  contract  itself,  if  the  party 
mistake  the  sum  agreed  on,  he  fails  is 
his  action  ;  but  if  he  bring  his  scum 
upon  the  promise  in  law,  which  arises 
from  the  debt,"  (the  common  case  of 
indebitatus  assumpsit,)  "  there,  though 
he  mistake  in  the  sum,  "  he  shall  re- 
cover;' AUeyn  28,  29,  in  Smith  v. 
Hickson,  B.  JR.  T.  7  Geo.  2.  Lord 
Hardwicke  says,  "  in  contracts  it  is 
necessary  to  prove  all  the  charges  is 
the  declaration  exactly  in  the  manner 
they  are  laid."  Casts  Temp.  Lwi 
Hardwicke,  54,  55. 


Fridav, 
25lhM»y. 

By  the  insolvent 
debtors*  act  of  18 
Geo.  3.  c.  52.  the 
insolvent  person 
is  discharged  as 
to  bonds  exe- 
rt*/** Ae/or*  the 
day  in  the  act, 

Hii  ttficr  the  da  v. 


Paget  against  Wheate. 

A  CTION  of  debt  on  a  bond,  executed  at  Westminster, 

-"•  on  the  21st  of  November,  1777,  for  the  penal  sum  of 

£250.     The  defendant,  by  his  plea,  confesses  the  debt; 

"  But,— in  pursuance  of  an  act  of  parliament,  t$c.  (18  Gto. 

"  3.  c.  52.)  in  discharge  of  his  person  from  die  execution  of 

"  the  judgment  to  be  obtained  against  him  in  that  behalf  ty 

^  "the 
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44  the  plaintiff,  according  to  the  form  and  direction  of  that       1781. 
€t  act, — says,  that  he  was  beyond  the  seas  in  foreign  parts,       ^s-w 
u  on  the  104  of  March,  1778,  and  was  duly  discharged,  ac-       p^x 
u  cording  to  die  said  act,  at,  6)c.  on  die  3d  of   November,       against 
"  1778;  and  further  says  that  the  said  debt  for  which  this      Wheat*. 
"  action  is  brought,  was  contracted  before  the  10th  day  of 
"  March,  1778,  to  wit,  b)c.  wherefore  he  prays  judgment, 
"  and  that  his  person  may  be  discharged  from  the  execution 
"  of  the  judgment  to  be  obtained  against  him  by  the  plaintiff 
u  in  this  action,  according  to  the  form  of  the  said  act,  fyc" 
Replication;  That  die  bond  was  made  at  the  time  and  place 
in  the  declaration  mentioned:  Then  sets  forth  the  condition; 
which  was,  to  pay  £\%5  with  lawful  interest  on  the  2Ut  of 
November,  1778  :  Then  avers,  that,  after  die  making  the  bond, 
and  after  the  said  10th  of  March,  1778,  and  before  stung 
out  the  original  writ,  to  wit,  on  the  said  91st  of  November, 
1778,  in  the  condition  mentioned,  the  said  sum  of  £\2S 
first  became  due,  according  to  the  tenor  and  effect  of  the 
said  condition,  and  not  at  any  time  before:  That  the  de- 
fendant had  not  paid  it  then,   nor  afterwards,  but  that  it 
still  remained  unpaid ;   by  reason  of  which  said  premises, 
the  bond  became  forfeited,  and  the  said  debt  and  cause  of 
action  thereby  and  thereupon  accrued,  after  the  said  \0th  of      [  670  ] 
March,  1778. — General  Demurrer. 

Hie  question  in  this  case  turned  upon  the  construction  of 
the  words  of  the  act  of  parliament,  which  are :  "  That,  if 
"  any  action  is  brought  against  a  person  who  has  taken  the 
"  benefit  thereof,  for  any  debt  due  before,  &c."  he  may 
plead,  in  discharge  of  his  person,  "  that  such  debt,  was  con* 
u  traded  or  due  before,  &c.  (a)." 

The  case  was  argued,  on  Friday,  the  1 1th  of  May,  by 
Wood,  in  support  of  the  demurrer,  and  by  Law,  for  the 
plaintiff. 

Wood  admitted,  that  the  particular  clause  in  the  act  on 
which  the  question  here  more  immediately  turned,  and  which 
directs  the  manner  of  pleading,  is  not  very  accurately  penned  ; 
but  he  contended,  that,  if  the  whole  act  was  taken  together,  it 
would  be  manifest  that  it  was  the  intention  of  the  legislature, 
that  debts  under  the  circumstances  in  this  case,  should  be  dis- 
charged by  the  act.  This,  he  said,  appeared  clearly  from  the 
37th  section,  yrhich  provides,  that  no  person  discharged  by 
the  act  shall  be  imprisoned  for  any  debt,  bond,  b)c.  contracted, 
incurred,  occasioned,  owing,  or  growing  due,  before,  &c.and 
that,  if  arrested,  such  person  shall  be  released  by  any  Judge 
of  the  court  out  of  which  die  process  issued,  or  by  two 
Justices  of  peace,  b)c. 

Law,  on  the  other  side,  insisted,  that  insolvent  acts  ought 
pot  to  bt  construed  with  greater  latitude  in  respect  to  the     - 

insolvent* 
(a)  IS  Geo.  3.  c  52.  S  40. 
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1781.      insolvent,  than  the  bankrupt  laws  in  respect  of  the  bankrupt; 

s^v^/      and  that  a  bond,  made  before  bankruptcy,  but  not  due  di 
Facet      after,  was  not  proveable  under  a  commission,  nor  discharged 

against  by  the  certificate,  till  a  statute  was  expressly  made  for  that 
Wheats,  purpose  (b).  He  observed,  that  the  37th  section  of  die 
insolvent  act  only  applies  to  the  case  of  prisoners,  not  of 
fugitives  like  this  defendant  [1];  and  contended  that,  till  the 
day  of  payment,  in  the  case  of  a  bond,  the  debt  does  not 
exist. 

Lord  Mansfield  said,  he  thought  this  very  point  had 
been  determined  upon  some  former  insolvent  act,  and  de- 
sired the  case  might  stand  over,  to  give  an  opportunity  of 
enquiring  if  there  had  not  been  a  decision  upon  it. 

[  671  ]  And,  now,  his  Lordship  mentioned,  that  the  very  same 

question  had  occurred  in  a  case  of  Workman  v.  Leah*,  and 
had  been  determined,  H.  14  Geo.  3.  (c)  [f  139];  that  by  a 
note  he  had  seen  of  that  case,  it  appeared,  that  the  court 
bad  held,  that  a  debt  due  by  a  promissory  note,  though  not 
payable  till  after  the  day  in  the  act,  yet  was  debitum  sn  pra> 
senti,  and  that,  as  such,  it  was  discharged  [f];  dffieriqg 
from  a  debt  only  payable  on  a  contingency,  which  would 
not  be  discharged,  unless  the  contingency  had  hap- 
pened before  the  day ;  and  that  he  had  then  mentioned,  that 
he  and  the  other  Judges  had  been  reminded  of  various  in- 
stances where  they  had  discharged  from  arrests,  under  i ' 
circumstances  to  those  of  the  case  then  before  them. 

Judgment  for  the  < 


(b)  7  Geo.  1.  c.  31.  §  1,  2.  summary  discharge  from  arrests  for 

[l]By  §  41.   the  statute  may  be  debts  contracted  before  the  28/4  of 

pleaded  to  action  on  debts  of  prisoners,  January,  1778.    This  must  have  been 

if  contracted  before  the  28th  of  Ja-  a  slip  in  drawing  the  act. 

nuary,  1778,  and  of  fugitives,  if  before        (c)  10th  Feb. 

the  10th  of  March,  177a.    Yet,  by        [t  139]  That  case  of  Workman  v. 

J  37.  provision  is  only  made  for  the  Lode  has  been  since  reported,  Gway.22. 


Su!i%\  Bailey  against  Wilkinson. 

?rheBd"faS2t  TT1!011  a  ro,c  to  *e*  <»»*.  **y  *ere  should  not  be 
hiviog  happened    *■*  judgment  as  in  case  of  a  nonsuit  against  the  plamtifi* 

££gu?  ST^Sd  '**  caU9C  8he**  was>  Aat  d*  defendant  had  become  insol- 
catue  against       veut  since  the  action  brought. 

judgment  as  in  IK,  .  .  -« 

casetfanon-  JBULLBl* 

suit. 


[f]  The  same  point  as  that  in  under  the  insolvent  act,  34  Geo.  9: 
Workman  v.  Leake,  was  determined  in  c.  69;  in  which  the  present  case  was 
Urd  Kinnaird  v.  Barrow,  ST.R.  49t    also  relied  on  as  an  authority. 
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BniXBK,  Justice,  said,  he  bad  known  the  rule  for  judg-  1781 

■lent  as  in  case  of  a  nonsuit,  refused  on  this  ground,   in  y^^^ 

former  instances;   and  that  it  would  be  extremely  hard,  if  Baim* 

a  party  should  be  obliged  to  proceed,  and  put  himself  to  Mainsi 

expence,  without  a  possibility  of  recovering  either  <Jebt  or  WiivKnr* 

£osts.  sok. 

Dagrell,  for  the  plaintiff.— Sutton,  for  the  defendant. 

The  rale  discharged. 


Tarlton  against  Fisher  and  Others.  *££?/. 

^pHIS  was  an  action  of  trespass,  and  false  imprisonment.  A  sheriff  or  hit 
A   -The  dec  Juration  contained  two  counts ;   I .  For  impri-  $£££*„ 
aoune  the  plaintiff  on  the  27th  of  November,  1780,  at  Bath,  of  raise  imprison- 
ia*  Somersetshire,  and  detaining  him  in  prison  three  days;  l^lo/^^is- 
2.  For  imprisoning  him  at  die  same  place,  on  the  29th  of  cated  bankrupt, 
December,  1780,  and  detaining  him  eleven  days.— Tie  de-  ch^ed*^ 
Jendants  pleaded;  1.  Not  guilty,  upon  which  issue  was  joined;  vent,  or  •  per- 
*.  To  the first  count,  a  justification,  as  sheriff's  officers,  ^£££5  tha 
under  a  writ  of  attachment  out  of  the  court  of  Exchequer,  statute  oir*>G«. 
directed  to  the  sheriff,  and  a  warrant  from  him ;  3.  To  the  *  *£••  ""* 
second  count,  a  like  justification,  under  a  precept  in  the  na*-  of  the  prismuta 
ture  of  a  writ  of  capias  ad  satisfaciendum,  from  the  court  of  jf**0*  Mn* 
requests  in  the  city  of  Bath,  directed  to  them  as  officers  of  rioten/aitfeMigh 
that  court. — The   plaintiff  replied;    1.  To  the  justification  the  party,  in 
pleaded  in  bar  of  the  first  count,  that,  before  the  time  when,  pUrwi]tJed'fiim 
iic.  in  the  first  count  mentioned,  and  before  the  making  of  arrests. 
the  statute  of  20  Geo.  3.  c.  64.  viz.  on  the  20th  of  November,    • [  672  } 
1779,  he  was  arrested,  under  a  writ  of  latitat,  directed  to 
the  sheriff  of  Somersetshire;  that,  afterwards,  before  the  time 
in  the  said  count  mentioned,  and  before  the  making  of  the 
act,  viz*  on  the  3d  of  February,   1780,  he  gave  special  bail 
to  the  action,  and,  afterwards,  before  the  time  in  the  said 
count  mentioned,  and  after  the  making  of  the  act,  and  before 
the  prisons  of  the  Kings  Bench  and  the  Fleet,  respectively, 
were  repaired,  or  other  prison  or  prisons  substituted  in  lieu 
thereof,  respectively,  and  notice  thereof  given  in  the  London 
Gazette,  viz.  on  the  25th  of  August,  17S0,  he  surrendered 
himself  in  discharge  of  his  bail,  before  Lord  Mansfikld, 
and  was,  thereupon,  committed  to  the  custody  of  the  marshal, 
that  the  tipstaff  then  tendered  him  to  the  said  marshal ;  and 
that,  in  all  things,  he  conformed  to  the  rules  and  directions 
by  the  said  act  of  parliament  prescribed,  concerning  such 
prisoners  wiio  had  surrendered  in  t';e  manner  in  the  said  act 
mentioned;  by  reason  whereof,  and  by  farce  of  the  said  act, 
at  the  time  in  the  said  count  mentioned,  and  from  thenceforth 
he  had  been,  and  still  was,  in  the  custody  of  the  marshal, 

and 
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and  was  not  tiabk  to  be  arrested  by  virtue  of  the  writs  to 
said  plea  mentioned;  of  all  which  premises  the  mod  defend- 
ant*, at  the  time  in  the  said  count  mentioned,  had  notice; 
£.  Then  a  similar  replication  to  the  special  plea  in  bar  of  the 
second  count;  and  3*  A  new  assignment  on  the  first  court, 
of  another  assault  and  false  imprisonment.  To  die  replica- 
tion on  the  first  count,  the  defendants  rejoined,  dint  die  plain- 
tiff did  not  conform  to  the  rules  and  directions  by  the  act  of 
?urliament  prescribed;  on  which  rejoinder  issue  was  joined; 
b  the  replication  on  the  second  count,  they  rejoined, 
[  673  1  *****  ^e  Pontiff  was  not  committed  by  Lord  Mansfield 
to  the  custody  of  the  marshal  in  discharge  of  his  bail;  on 
which  issue  was  also  joined;  and  to  the  new  assignment,  they 
pleaded  the  general  issue. 

A  general  verdict  having  been  taken  at  die  Assises,  far 
die  plaintiff,  by  mistake,  Morris  obtained  a  rule  to 
cause,  why  the  Postea  should  not  be  amended,  and 
agreeable  to  the  notes  of  the  Judge  who  tried  die  cause,  by 
entering  the  verdict  for  the  defendants  on  all  the  issues,  ex- 
cept on  so  much  of  the  general  issue  as  related  to  die  trespass 
mentioned  in  die  first  count,  and  on  die  issue  joined  on  the 
justification  pleaded  in  bar  to  the  first  count;  and  why  the 
judgment  should  not  be  arrested. 

The  court  having  heard  the  counsel  upon  the  subject  of 
die  amendments,  and  perused  the  Judge's  notes  [f  140J, 
that  part  of  the  rule  was  made  absolute ;  and  then  the  question 
on  arresting  the  judgment  was  argued,  by  Wood,  for  the 
plaintiff,  and  Morris  and  Batt,  for  the  defendants. 

Hie  question  turned  upon  die  construction  of  the  follow- 
ing words  in  the  statute  of  20  Geo.  S.  c.  64.  $  2. 

"  And  shall  not  be  liable  to  be  arrested  by  virtue  of  any 
"  civil  process  out  of  any  court ;  and,  in  case  they  have  been, 
*'  or  shall  be,  so  arrested,  shall  be  discharged  therefrom  [\y 

For  the  defendant,  it  was  argued,  that  the  sheriff  and  kit 
officers  were  bound  to  execute  the  process  directed  to  them, 
and  to  keep  the  person  arrested  till  they  were  satisfied  of  die 
truth  of  the  surrender,  and  compliance  with  the  regulations 
of  the  statute.    It  could  not  be  the  meaning  of  the  legislature, 

that 

ply  ill  g  with  the  rules  and  directions 
prescribed  by  §  2.  the  bail  shall  be  dis- 
charged, and  the  defendants  deemed  and 
taken  to  be  in  actual  custody  ;  but  dors 
not  goon  to  add,  "  and  shall  not  be 
liable  to  be  arrested'*  This  difference 
between  the  two  clauses  was  not  taken 
notice  of  on  the  argument  of  this  case. 
1  presume  §  6.  was  considered  as  adopt- 
ing, by  implication,  all  the  provisions 
of  4  2. 


[t  140]  Vide  Eddowcs  v.  Hopkins, 
E.  20.  Geo.  3.  supra,  p.  3/6.  Grant  v. 
Astle,  T.  21  Geo.  3.  infra,  p.  722. 

[1]  This  section  of  the  statute  only 
applies  to  persons  who  had  been  actu- 
ally in  custody,  and  set  at  liberty  by 
the  rioters.  By  §  6.  the  same  sort  of 
surrender  as  had  by  §  2.  been  pre- 
scribed as  to  them,  is  prescribed  for 
persons  under  circumstances  like  those 
stated  by  this  plaintiff  in  his  replica- 
tion; and  it  says,  that  on  t heir  com- 
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that  the  sheriff  should  take  upon  himself  the  truth  of  those 
circumstances,  upon  the  mere  assertion  of  the  party,  or  give 
implicit  credit  to  the  marshal's  certificate  [2]  *.  Tlie  statute 
does  not  operate  as  a  supersedeas,  but,  if  a  party  will  take 
advantage  of  it,  the  regular  method  is  to  apply  to  the  court, 
where  he  may  make  an  affidavit  of  the  truth  of  the  facts. 
The  sheriff  has  no  authority  to  put  him  to  his  oath.  Feme 
coverts  are,  every  day,  discharged  from  arrests :  but  no  action 
of  trespass  was  ever  brought  in  such  cases ;  nor  for  arresting 
persons  entitled  to  privilege,  if  in  any  such  case,  an  action 
can  be  maintained,  it  must  be  case,  not  trespass,  and  that  can 
only  be  against  the  party,  not  against  the  sheriff  or  officer ; 
Salmon  v.  Perdval(a),  Parsons  v.  Lloyd  {It),  Cameron  v. 
Uehtfoot{c\ 

On  the  other  side,  it  was  said,  that  the  act  had  pointed  out 
the  means  by  which  those  who  had  surrendered  might  be 
known  upon  application  to  the  marshal,  as  they  were  obliged 
to  give  him  an  account  of  their  place  of  abode  in  writing  (d), 
and  the  replication,  in  this  case,  expressly  charged,  that  tht 
defendants  had  notice  of  the  surrender  and  discharge,  viz. "  of 
au  which  premises,  %c"  In  Cameron  v.  Lightfoot,  the  ground 
of  the  decision  was,  that  the  protection  of  a  witness,  or  party, 
eundo  et  redeundo,  is  the  privilege  of  the  court,  not  of  the 
person  himself.  It  would  have  been  a  good  return  to  the  writ, 
that  the  party  had  conformed  to  the  act,  and  so  he  could  not 
arrest  him. 

Lord  Mansfield,— This  is  a  direct  action  of  trespass, 
aua^rt  vi  et  arnds,  and  net  on  the  case ;  and  there  is  this  dis- 
tinction between  them,  which  always  ought  to  be  attended  to : 
in  trespass,  innocence  of  intention  is  no  excuse ;  hi  caset  the 
whole  turns  upon  it ;  malice,  or  the  quo  animo,  is  the  very 
gist  of  the  action.  In  this  case,  the  notice  is  immaterial :  for 
it  is  contended,  that  the  arrest  was  illegal ;  and  the  question 
singly  is,  whether  the  sheriff  must  abstain,  at  his  peril,  from 
arresting  any  man  who  has  taken  advautage  of  the  act.  It  is 
argued  as  if  the  discharge  tinder  the  act  operated  as  a  super- 
sedeas* But  the  doubt  will  be,  not  on  the  act,  but  on  the 
party ;  whether  he  is  within  it.  The  sheriff  must  determine 
that  question;  he  must  decide  whether  the  surrender  was 

fraudulent, 
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♦[  674  ] 


[2]  A  practice  had  prevailed  since 
the  act  passed  for  the  marshal  to  deliver 
a  certificate  of  the  surrender  and  com- 
pliance  with  the  directions  of  the  act, 
to  the  party ;  but  this  is  not  prescribed 
by  the  statute.  By  the  insolvent  acts, 
the  party  is  to  be  released  from  ar- 
rests, by  a  judge,  or  two  justices,  upon 
shewing  the  copy  of  the  order  for  his 


discharge,  18  Geo.  3.  c.  52.  §  37.  The 
marshal's  certificate  was  probably 
thought  of,  from  analogy  to  the  copy 
of  the  order  in  that  case. 

(a)  B.  R.  T.  6  Car.  1.  Cro.  Car.  196. 

(6)  C.  B.  M.  13  Geo.  3.  3  Wis.  341. 

(c)  C.  B.E.  18  Geo.  3.  2  Blacfa. 
1190. 
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FisHsa. 


1781.  ftaudulent,  before  he  discharge*.  There  is  no  dodbtb* AM 
was  a  fraud  npon  die  aet  in  this  case.  Tbepkintf,  esinb- 
bitant  of  J%rf A,  gives  special  bail  before  *e  riots,  and  fca 
cornea  up  to  London  to  free  his  bail  and  himself.  CeaMeV 
legislature  mean,  *  that  every  bailiff  should  judge,  at  his  noil, 
whether  the  surrender  and  discharge  were  nanduJent}  whe- 
ther the  act  had  been  complied  with  i  It  necessarily  eaajrf 
very  precipitately,  from  the  urgency  of  die  cavumtteacts. 
There  is  no  direction  bow  the  discharge  is  to  be,  which,  m 
the  statutes  relative  to  bankrupts  and  insolvents,  is  eipbatrj 
pointed  out;  bat  die  expressions,  «  shell  not  be  Kabktose 
"  mated,"  and  "  shall  be  discharged,"  from  the  netareef 
me  thing,  mean,  u  shall  be  discharged  by  proper  enfant?. 
Hie  sheriff  is  not  bound  not  to  arrest  If  he  chooses  to  tab* 
fte  truth  of  the  facts  upon  Urn,  and  not  arrest  the  part*,  he 
may,  and  the  surrender  and  compliance  with  die  act  will  be  1 
good  return  [f  14 11;  bat  he  will  be  answerable.  The  ease  of 
Cameron  v.  Lightjbot,  is  material.  It  is,  there,  said,  (bat 
privilege  will  not  be  allowed  but  in  fair  cases;  end  even  thee, 
trespass  will  not  lie  for  the  arrest.  I  am  dear,  that  an  actios 
of  trespass  does  not  lie  in  this  case,  against  die  officers.  Whe- 
ther, if  the  defendants  had  done  any  thing  oppressive,  wift 
fbH  notice  of  all  (he  circumstances,  an  action  on  the  case 
might  be  maintained,  would  be  another  question. 

Wiiles,  Justice,*-l  cym  I  have  great  doubts  in  this ca» 
There  are  two  provisions  in  the  act;  1.  That  the  party  dull 
not  be  liable  to  be  arrested;  2.  That,  if  be  is  arrested,  he  satl 
be  discharged.  Under  the  first,  I  think  trespass  would ^ot 
lie  against  an  officer  who  ignorandy  arrests  a  party  who  hat 
taken  the  benefit  of  the  act.  But  that  is  not  die  case  here; 
for  it  is  stated,  that  the  defendants  had  notice  at  the  time  of 
the  arrest.  The  party  has  no  way  of  shewing,  that  he  is  not 
liable,  but  by  producing  the  certificate  of  the  marshal,  wbidi 
the  sheriff  and  his  officers  are  bound  to  take  notice  of,  in  the 
same  manner  as  hi  the  care  of  a  supersedeas.  Under  the  se- 
cond provision,  I  think  trespass  might  lie,  if  the  party  were 
detained  longer  than  was  necessary  for  making  the  proper  en- 
quiries; but,  here,  the  plaintiff  was  only  detained  three  days, 
which  would  be  no  more  than  reasonable  time.  But  I  lav  my 
finger  on  the  first  part  of  the  clause,  which  I  think  decern, 
that  the  arrest  was  illegal ;  and  there  is  a  clear  difference  be- 
tween illegal  arrests,  and  arrests  agaiast  privilege.  Unless  die 
certificate  has  the  effect  of  a  supersedeas,  die  first  part  of  the 
clause  is  nugatory. 

Ashhurst,  Justice, — I  think  this  action  is  not  maintain 
able.     A  sheriff*  is  bound  t  o  execute  process  issuing  out  of  a 

court 


[t  141]  Such  a  return  was  held  good  in  a  case  of  Inge  v.  Bcrrkk 
B.  R.  M.  22  Geo,  3. 
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CQiurt  pf  competent  jurisdiction  ;   atfd,  though  there  fa*  no       1 7  8 1  * 
♦cause  of  actios,  q*  the  process  is  erroneous,  hd  U  i|Ot  res.po*w      s^v*w 
sible.    The  plaintiff  himself*  io  such  cases,  is  only  fot>k>  to    Ta*vioh 
an  action  on  the  ewe  foe  maliciously  folding  to  tail.    But  it      agaiest 
is  unnecessary,  here,  to  go  into  the  question  of  what  rqajedy      Fuhib. 
thero  might  be  agawt  the  pwty\    It  would  be  e*treiuely     *[  676  ] 
bard,  indeed,  upou  a  sheriff,  or  bis  officer*,  if  tfcey  were 
bound  to  enquire  i*to  the  truth  of  that  e*ewption,  and  detep-      \ 
mine  upon  it  at  their  pertf.    The  notice  alledgod  in  this  repli- 
cation i*  mere  form.    But,  apposing  there  was  actual  90* 
tjce,  were  the  defendant*  bound  to  give  credit  te  thea)leg*» 
lion  of  the  party ?   ^V6«  if  »  certificate  was  shewn,  I  should 
doubt  whether  U*e  officers  would  have  heeu  justified  in  disr 
charging  him.    It  i*  *  plaintiff 's  business  to  take  care  bow  be 
takes  out  bis  writ    If  be  deliver  it  to  the  sheriff,  be  takes  id) 
upon  himself,      He  may  know,  find  ta,ke  upon  himself  t? 
prove,  that  the  surrender*  and  other  pcoceediugs.  werefraur 
dufeot ;  and  shall  the  officer  discharge  the  party  on  tfee  pro- 
ductk»  of  a  certificate,  when  the  plaintiff  has  it  in  bis  power, 
perhaps,  to  shew  fraud  in  obtaining  it  i'  If  there,  were  frauds 
vhat  defence  coidd  be  let  up  to  aq  action  for  an  escape? 
The  act  cquld  never  nsean,  that  every  sheriff  should  seftd  to 
London  to  enquire  who  had  surrendered. 

Buller,  JKtltce,— This  seem*  to  iwe  a  very  cleat  case.  I 
do  not  feel  the  weight  of  the  argument  oo  the  first  part  of  the 
clause  of  the  act*  A*  to  the  discbarge,  egpresa  words  would 
have  been  used,  if  it  had  been  meant  to  vest  new  powers  » the 

.  sheriff.  The  ipeanipg  must  have  been,  to  vest  the  power  of 
discharge  where,  in  other  cases,  it  was  vested  before,  viz.  in 
the  court  out  of  which  the  process  issued ;  or,  in  vacation,  in 
one  of  the  Judges.  That  satisfies  the  words  of  the  act.  In 
cases  of  bankrupts,  or  insolvents,  what  is  doue  ?  Hundreds 
have  been  arrested,  but  there  never  was  an  instance  of  an  ac- 
tion against  the  sheriff  or  his  officers  if i  such  cases.  The  prac-  « 

%tice,  in  the  case  of  bankrupts,  js,  to  arijjly  to  a  Judge,  and 
verify  die  certificate  by  affidavit  (a).  How  could  the  sheriff 
ascertain  that  the  certificate  was  signed  by  the  commissioners? 
He  cannot  administer  an  oath. ,  In  the  case  of  insolvent  dela- 
tors, the  provisions  for  this  discharge  are  somewhat  different 
in  words,  but  are,  in  substance,  I  think,  the  same.  The 
party,  there,  is  to  be  discharged;  not  by  the  sheriff,  but  by  *  [  677  J  1 
the  order  of  a  Judge,  (or  two  Justices  ef  the  peace  (b),  and 
there  are,  in  the  insolvent  acts,  similar  words  to  those'  of  the 
first  part  of  the  clause  in  the  statute  now  under  considera- 
tion ;  for  it  is  enacted,  "that  no  person  to  be  discharged  by  < 

"the 


(a)  Vide  5  Geo.  2.  c.  30.§  13.  (b)  18  Gro.  3r  c.S2.  §  87. 

Vol.  It  T 
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178K      u  the  act,  shall  be  imprisoned,  8fc.  (c);"  so  that,  if  this  is  to  be 
^**s^j       considered  as  a  positive  injunctioa  upon  aherifis  not  to  exe- 
Tarlton     cute  process  but  at  their  peril,  false  imprisonment  would  Ik 
against        in  every  case  where  an  insolvent  has  been  discharged  by  a 
Fisher.      Judge's  order.    The  practice  under  the  act  in  question  is  too 
recent  Urhave  much  weight ;  but,  as  far  as  it  goes,  it  is  against 
the  idea  that  sheriffs  are  to  take  upon  themselves  to  discharge. 
*   Frequent  applications  have  been  made  to  Judges  to  discharge 
persons  who  had  the  marshal's  certificate,  and  they  have  ex- 
ercised their  discretion  sin  deciding  whether  the  party  was  en- 
titled to  his  discharge.     I  myself  have  often  refused  to  do  it, 
on  the  ground  of  collusion ;  and  the  court  has  declared,  in 
particular,  that,  where  the  defendant  has  come  from  a  remote 
county  to  surrender  to  the  marshal,   in  order  to  defeat  his 
bona  fide  creditors,  the  act  will  afford  him  no  protection.  The 
general  law,  as  to  sheriffs,  is,  that  if  a  sheriff  has  acted  in 
•     obedience  to  the  mandate  of  the  court,  he  is  excused.    If  be 
arrest  a  peer,  the  writ  is  erroneous,  yet  he  is  not  a  trespasser 
for  executing  it.     In  trespass,  the  defendant  must  shew  an 
excuse.     Have  the  defendants  done  so  in  this  case  ?  Yes,  for 
the  mandate  of  the  court  was  compulsory  on  them.    The  ori- 
ginal plaintiff  would  not  be  liable  to  an  action  of  trespass  till 
the  writ  is  superseded,  for,  till  then,  it  is  a  justification: 
After  a  supersedeas,  trespass  will  lie  against  die  party ;  bat 
still  not  against  the  sheriff.     I  take  this  to  have  been  settled 
over  and  over  again,  and  the  inconvenience  would  be  very 
great  if  the  law  were  otherwise. 

The  rule  made  absolute. 

(c)  W. 


Butcher  against  Green. 


'  Saturday, 
26th  May. 

When  there  are   rpHlS  was  an  action  on  the  case,  in  which  there  was  one 
t^Tc^tl)  count  in  trover,  and  another  for   words  [l].— Pleas; 

and  on  tome  a  "  not 

verdict  tor  the 

plaintiff,  and  on  others  for  the  defendant,  the  defendant  shall  not  have  costs  on  that  part  of  lk 
record  on  which  the  verdict  is  found  for  him  [F  1]. 


[1]  Vide  Dickson  v.  Clifton,  C.  B. 
M.  J  Geo.  3.  2  JVils.  319,  where  it 


was  determined,  that  case  on  the  cus- 
tom of  the'  realm,  against  a  carrier. 

and 


[p  1]  The  settled  practice  of  K.  B. 
(to  which  that  of  C.  B.  was  then  made 


conformable)  was  declared  in  Penso*f» 
Lee>  2B.SrP.  330,  to  be,  where  one 

issue 
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"not  guilty"  to  the  first  count;  and  a  justification  to  the 
second, — Verdict  for  the  plaintiff  on  the  count  for  trover,  and 
for  the  defendant  on  the  other!  The  Attorney-General  had 
obtained  a  rule  to  shew  cause  (a)  why  the  Master  should  not 
tax  the  defendant  his  costs  relative  to  the  pleadings  and  pro- 
ceedings on  the  second  issue  which  was  found  for  the  defen- 
dant, and  why  what  should  be  allowed  to  him  on  such,  taxa- 
tion should  not  be  deducted  out  of  what  should  be  allowed  to 
the  plaintiff  on  the  first  issue,  in  case  the  same  should  exceed 
the  costs  allowed  to  the  defendant. 

Wheeler  now  shewed  cause,  and  cited  Astleyv.  Young  (b). 

Buller,  Justice,  said,  the  practice  of  this  court  had 
been  uniform  not  to  allow  the  defendant  costs  in  cases  of  this 
sort.  They  differed,  he  said,  from  cases  where  different 
issues  are  joined  on  different  pleas  :  for,  in  those  cases,  the 
defendant  is  allowed  his  costs  on  the  issues  found  for  him  [2]. 

The  rule  discharged  [3]. 


1781. 


Butcher 
against 
Grbey. 


and  trover,  may. be  joined  in  one  ac- 
tion, contrary  to  the  old  case  of  Mat- 
thews v.  Hopkin,  B.  R.  E.  17  Car.  2. 
1  Sid.  224,  and  that  the  true  criterion 
to  know  what  counts  can  be  joined, 
is,  not  whether  they  require  the  same 
plea,  but  whether  there  is  the  same 
judgment  in  both. 

(a)  On  Monday ,  the  7th  of  May. 

CO  J  B.  R.  T.  1  Geo.  3.  2  Burr. 
1232. 

[2]  Vide  Cooke  v.  Sayer,  B.  R.  H. 
32  Geo.  2,  2  Burr.  753,  where  it  ap- 
pears, that  this  point  was  not  then 
settled.  If  the  issue  is  found  for  the 
plaintiff  on  a  special  plea,  or  there  is 
judgment  for  him  on  a  demurrer  to 
such  plea,  he  is  to  have  costs  [p  2]  by 
the  express  provision  of  4  Ann.  c.  16. 
§  5.  Quatrc,  If  that  clause  extends  to 
cases  where  there  is  judgment  for  the 
plaintiff,  on  a.  demurrer  to  a  special 
plea  before  the  trial  on  the  general 
issue,  and,  afterwards,  a  verdict  for 
the   defendant  on  the  general  issue. 


There  is  no  exception  of  that  case,  in 
the  statute.  Yet,  upon  principle,  and 
the  reasoning  of  the  court,  in  Cooke 
v.  Sayer,  the  plaintiff  ought  not  to 
have  any  costs  in  such  a  case,  because 
it  appears,  ultimately,  that  he  had 
no  cause  of  action.  O*  If  there  are 
several  issues  on  several  special  pleas 
of  justification,  ^nd  on  the  general 
plea  of  not  guilty,  all  are  found  for 
the  plaintiff,  except  one  of  the  special 
justifications,  which  is  found  for  the 
defendant,  but  afterwards  held  insuffi- 
cient in  point  of  law,  so  that  the 
plaintiff  has  judgment,  the  plaintiff 
shall  nof  have  the  costs  on  such  issue 
found  for  the  defendant.  This  was 
determined  in  Kirk  v.  Nowill,  et  al. 
B.  R.  E.  26  Geo.  3.  1  T.  R.  266, 
267. 

[3]  S.  P.  Bridges  v.  Raymond,  C.  B. 
H.  12  Geo.  3.  2  Blacks  800,  and 
Norris  v.  Waldron%  C.  B.  £.  18  Geo.  3. 
2  Blackst.  II99. 


issue  is  on  trial  found  for  the  plaintiff, 
he  must  have  general  costs,  deducting 
only  the  costs  of  such  parts  of  the 
pleadings,  briefs,  and  witnesses,  as 
are  not  applicable  to  the  points  on 


T2 


which  the  verdict  proceeded.  And  it 
makes  no  difference  if  (as  in  the  prin- 
cipal case)  separate  causes  of  action, 
are  laid  in  the  separate  counts  :-  sec 
an  observation,  contra,  in  a  note  to 


Spicer 
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Spfctr  *.  Teasdale,  Q  B. 
if  P.  50,  which  was  cor- 
rected by  the  learned  re- 
porters, A.  p.  335.  Other- 
wise, where  the  defendant 
pays  money  into  court, 
on  some  counts,  and  it  is  taken  out  by 
the  plaintiff:  in  that  caw  the  plaintiff 
is  only  allowed  costs  on  the  counts  on 
which  the  money  was  paid  in.  Baillie 
v.  Cazalet,  4  T.  R.  579-  So,  where 
•the  defendant  suffers  judgment  by  de- 
fault on  one  count,  and  takes  issue  on 
another,  which  is  found  for  him,  the 


plaintiff  has  only  hit  judgment  ari 
costs  on  the  first,  and  the  defendant 
has  his  costs  on  the  verdict  fouad  for 
him  on  the  second.  Dmy  x.  HmJu, 
3  T.  R.  654. 

,(f  2]  And  these  costs,  where  they 
arise  upon  an  issue  found,  are  not 
only 'the  costs  of  the  pleadings,  as  on 
demurrer,  but  the  costs  of  the  trial 
also.  Brook  v.  WiUttt,  2  H.  BL  435, 
which  case  was  reconsidered  and  con- 
firmed in  that  of  V oil  am  ▼•  Smpton, 
2  B.  $  P.  368. 


£fe  End  cf  Easte*  Tjsbm,  31  George  III. 
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Rushton  against  Aspinall.  -  fh*V, 

9  15th  Jun€. 

THIS  case  came  on  upon  a  writ  of  error  from  Ate  court  inln  ^^ 
of  the  county  palatine  of  Lancaster.    It  was  an  action  2j"iMtihe '? 
of  assumpsit.    The  first  count  in  the  declaration, — after  stat-  SrScta^SI  tf 
iug,  a  bill  of  exchange  drawn  by  one  Billing*  on  one  Meyer,  ti*  plaintiff  d» 
dated  the  «7th  of  November,  1778,  and  payable  to  one  Jones,  d^ltdT.ndi*. 
or  order,  three  months  afterdate;  that  Jones  had  indorsed  it  fu*u  by\h«  «- 
to  Rushton,  and  2toift/o/i  to  Aspinatt;— proceeded  as  fol-  ^^n  the 
lows: — "  Which  said  bill  of  exchange  so  made,  subscribed,  ootcwuVy- 
•*  and  indorsed  .as  aforesaid,  afterwards,  to  wit,  on  the  same  ^  not' cured' 
44  day  and'jear  aforesaid,  (viz.  the  day  of  the  date  of  the  bill,)  by  vcrdict?-Lla 
44  at  Manchester  aforesaid,  was  shewn  and  presented  to  the  JjJ"™^1* 
"  said  Peter  Meyer,  for  his  acceptance  thereof,  and  the  said  Ltcuedfay 
44  Peter  Meyer,  according  to  the  usage  and  custom  of  mer-  JJjJJjf^LiJ 
«  chants  aforesaid,  did  then  and  there  accept  the  same,  and  notteto  tte„ 

T3  /'promise  defeudantaftb« 

r  refusal  by  tfaft 

teceptOfc 

J 
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1781.      "  P1"01311*6  to  P&y  the  said  sum  of  £2%.  10s. 

u  tioned,  according  to  the  tenor  and  effect  of  the  said  bill  of 
"  exchange,  and  the  indorsements  thereupon  so  made  as  afbre- 
"  said,  yet  the  said  Peter  Meyer,  although  afterwards,  to  wit, 
"  the  same  day  and  year  aforesaid,  at  Manchester  aforesaid, 
"  requested  to  pay  the  said  sum  of  money  in  the  said  bill 
"  specified,  .according  to  the  tenor  and  effect  thereof,  and  of 

[  680  ]  "his  acceptance  thereof  so  made  as  aforesaid,  altogether  ne- 
"  glected  and  refused,  and  still  doth  neglect  and  refuse  to  pay 
11  the  same;  of  all  which  premises  the  said  John  Jones, 
"  George  Billinge,  and  Peter  Meyer,  respectively,  the  same 
"  day  and  year  aforesaid,  at  Manchester  aforesaid,  in  the 
"  county  aforesaid,  had  notice,  and,  by  reason  thereof,  and 
J"  according  to  the  said  usage  and  custom  of  merchants,  the 
"  said  Thomas  Rushton  became  liable  to  pay  to  the  said 
"  Joseph  jtspina/l,  the  said  sum  of  money  in  the  said  bill  of 
"  exchange  contained,  according  to  the  tenor  and  effect  thereof, 
"  and  of  the  several  indorsements  so  made  thereon  as  afore- 
€t  said ;  and,  being  so  liable,  the  said  Thomas,  afterwards,  to 
"  wit,  the  same  day  and  year  last  mentioned,  at  Manchtier 
"  aforesaid,  in  the  county  aforesaid,  in  consideration  thereof, 
"  undertook,  and  to  the  said  Joseph  then  and  there  faithfally 
"  promised,  to  pay  to  him  the  said  sum  of  money,  in  the  said 
"  bill  of  exchange  contained,  according  to  the  tenor  and  ef- 
"  feet  thereof,  and  according  to  the  several  indorsements  made 
"  thereon  as  aforesaid." 

The  second  count  was.  for  another  bill  for  «£&>,  drawn,  in- 
dorsed, and  accepted,  by  the  same  parties ;  and  was  framed  in 
the  same  manner  with  the  first. 

The  last  count,  which  was  upon  an  insimul  computas$etf 
concluded,  that  the  said  Thomas  was  found  in  arrear,  and  in- 
debted to  the  said  Joseph,  in  the  further  sum  of,  $fc.  "  and 
"  thereupon,  being  sp  found  in  arrear  and  indebted  as  aforesaid, 
"  the-  said  Thomas,  in  consideration  thereof,  afterwards, 
"  to  wit,  fyc.  undertook,  and  to  the  said  Thomas,  then  and 
"  there  faithfully  promised,  to  pay  to  him  the  said  last  sum, 
"  when  he  should  be  afterwards  thereto  requested/1 

There  was  a  general  verdict  for  the  plaintiff,  and,  judgment 
being  entered,  the  record  was  removed  into  this  court,  and  the 
plaintiff  in  error  assigned  several  errors  on  the  different 
counts,  but  which  contained  only  three  objections:  two  to 
the  two  first  counts,  and  one  to  the  third :  viz.  1.  That  it  ap- 
peared by  the  record,  that  the  bill  was  made  on  the  27th  of 
November,  1778,  payable  three  months  after  date,  and  that 
the  payment  was  demanded  of  Meyer,  on  the  very  same  27th 
of  November;  whereas,  according  to  the  tenor  of  the  bill, 
and  the  custom  of  merchants,  it  was  not  payable,  nor  the 
payment  demandable  of  Meyer,  until  the  expiration  of  three 
months  after  the  date  thereof:  2.  That  it  did  not  appear  that 
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Rushton,  to  whom  ihe  bill  was  indorsed,  and  who  indorsed 
it  to  Aspinatl ,\iz&  *any  notice  of  the  refusal  of  Meyer  to  pay 
the  money  in  the  bill  mentioned,  when  the  same  was  and  be- 
came due,  and  had  been  demanded  of  him,  "  without  which 
"  notice,  the  said  Thomas  Rushton,  as  an  indorsor  of  the  said 
"  bill  of  exchange,  was  not  liable,  by  the  law  of  this  kingdom, 
u  and  according  to  the  usage  and  custom  of  merchants  afore- 
"  said,  to  the  payment  of  the  money  therein  mentioned,  as 
"  such  indorsor  of  the  same  bill :"  3.  That,  by  the  record, 
it  appeared,  that  the  promise  of  the  said  Thomas  Rushton, 
mentioned  in  the  last  count,  was  made  "  to  himself  the 
"  said  Thomas  Rushton,  and  not  to  the  said  Joseph 
**  As  pin  all;  wherefore  the  said  Joseph  Aspinall,  could 
"  not  have  or  maintain  any  action  thereof  against  the  said 
"  Thomas  Rushton:9 

In  the  last  term,  on  Friday,  the  25th  of  May,  the  case  was 
argued,  by  Chambre,  for  the  plaintiff  in  error,  and  Wood,  for 
the  defendant. 

Chambre  abandoned  the  objection  to  the  last  count,  but 
contended,  that  the  other  two  were  fatal. — 1 .  The  contract 
by  the  indorsor  to  pay  the  bill,  was  not  absolute,  he  said,  but 
conditional,  ?.  e.  in  the  event  of  a  demand  being  made  on  the 
acceptor  at  the  time[F  1]  of  payment,  and  his  refusal.  Such 
demand,  therefore,  must  be  niade,  in  order  to  render  the  in- 
dorsor liable.  It  was  a  necessary  circumstance  to  entitle  the 
drawer  to  an  action  against  him,  and  a  plaintiff  must  in  all 
cases  state  a  sufficient  cause  of  action  in  his  declaration. — 2. 
In  like  manner,  the  indorsor  is  not  liable  till  after  he  has 
had  notice  of  a  demand  having  been  made  upon  the  drawer 
and  of  his  refusal.  How  soon  such  notice  shall  be  given,— 
what  shall,  or  shall  not,  be  reasonable  time  for  notice,— is 
a  matter  for  the  consideration  of  the  jury  [+  142];  but 
some  notice  must  be  given,  and  therefore  ought  to  be 
*  alleged. 

Wood  argued,  in  answer  to  both  objections,  that  the  facts 
of  the  demand  and  notice  being  circumstances  without  which 
the  jury  could  not  have  found  for  the  plaintiff,  they  must  now 
be  presumed  to  have  been  proved,  and  that  the  omission  to 
allege  them  in  the  declaration  could  not  be  taken  advantage  of 

after 
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[tH2]  VideRussd 
Note  [t  110]* 


v.  Langstaffe,  M.  21  Geo.  3.   supra,   p.  514,   515. 


[p  l]  So,  where  thq  acceptance  is 
to  pay  at  a  particular  place,  the  de- 


mand must  be  there  made.  Sounder  son 
v.  Judge,  2  H.  BL  509. 
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1781.      ftter verdict.    F<»  this  he  cited  the  caatnf  HtJritaiv»&|t 

n^v^      vens  in  Stower(a),  whew*  m  w  action  of  debt  far  itm  by 
RusHTosr     the  bar*rattiee  of  a  reversion,  after  a  verdict  for  the  ptapttf, 

against       it  was  objected,  in  arrest  of  judgment,  that  the  plaintiff  bad 

Aspinall.   not  alleged  attornment,  without  which  (as  the  law  thea  stood) 

he  tosM  have  mo  title;  "  but  a  luk  was  taken  and  agreed  by 

E  G&2  }     «  all  the  court,  that,  in  any  case  where  any  thing  k  omitted 
u  in  the  declaration,  though  it  be  matter  of  substance,  if  it  be 
"  such  as  without  proving  it  at  the  trial,  die  plaintiff  could  tot 
"  have  had  a  verdict,  and  there  be  a  verdict  for  the  plaintiff, 
s  "  such  omission  shall  not  arrest  the  judgment  £3>3;"  sad 

thereupon,  after  solemn  debate,  judgment  was  given  for  lift 
plaintiff.  With  regard  to  the  Jint  objection  in  particular,  be 
contended,  that  the  allegation,  under  a  videlicet*  that  the  ae* 
mand  of  payment  was  made  on  the  27th  of  November,  might 
be  refected  as  surplusage.  This  was  no  mora  dim  appeared 
to  have  been  done  in  a  case  of  Sofrei  v.  Letven,  reported  bf 
Keble  (a).  There,  in  an  action  of  indebitatus  atmmptk,  d* 
promise  was  laid  on  the  1st  of  Jan*6iy,  $6  Car.  fc  whicli 
was  a  day  not  yet  ootne,  and,  after  verdict,  it  was  held  to  bt 
Cured,  because  the  verdict  mast  have  been  found  on  evidence 
of  a  promise  before  the  action,  and  a  duty  before  the  proaw* 
And*  as  to  the  secenrf  objection  in  this  case,  although  there 
was  wo  allegation  of  notice  to  the  indorsor,  ynt  k  was  stated, 
that  he  promised  to  pay,  after  the  acceptor  had  refitted,**** 
he  could  not  be  supposed  to  have  done  without  m  knowkdp 
of  the  refusal  by  the  acceptor. 

CAambre,  in  reply,  observed,  that  the  rale  mentioned  by 
Wood  could  not  extend  so  far  as  he  would  cany  it,  othennse 
a  writ  of  error  could  never  be  supported,  in  any  case,  after 
verdict.  The  court  would  intend,  that  facts  imperfectly 
stated  had  been  completely  proved,  but  they  never  could  pre- 
sume, that  o  material  fact,  which  was  not  at  all  stated,  bad 
been  proved.  The  first  objection  would  not  be  removed  bt 
rejecting  the  words  Mating  the  demand  to  have  been  oa  the 
day  when  the  bill  was  drawn,  for  still)  the  declaration  would 
remaini  without  an  allegation  of  a  demand  at  the  time  when 
the  bill  became  due*  As  to  the  promise  by  Ruskton,  tbet  a 
only  considered  as  inference  of  law,  and  no  such  infere** 
-arises,  unless  it  appears  by  the  preceding  part  of  the  dedt- 
ratiou  that  he  was  liable';  or,  if  it  is  taken  as  an  actual  pro- 


fa,;  B.  R.  M.  34  Car.  2.  2  Show. 
233. 

[<&]  In  Spiers  v.  Parker,  B.  R.  H. 
Q6  Geo.  3.  1  Term  Rep.  141.  145. 
Buller,  J.  said, "  After  verdict  nothing 
*'  is  to  be  presumed  but  what  is  ex- 
"  prcssly  stated  in  the  declaration, 
4  and  is  necessarily  implied  from  those 


".  facts  which  arc  stated.  That  is  thj 
"  case  where  a  feoffment  is  pleaded 
ct  without  livery,  for  a  livery  is  alwsj* 
"  implied,  because  it  makes  a  aect* 
"  sary  part  of  a  feoffment." 

(a)  BALM.  26  C$r.  2.  3** 
354. 
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ye*  it  might  have  been  made  without  notice  of  the  re- 
fusal by  the  acceptor;  and,  if  it  was,  no  actkm  could  be  main- 
tained upon  it*  because,  without  such  notice,  there  would  be 
no  consideration. 

The  court  were  prepared  to  have  given  judgment  the  last 
day  of  Eu*tr  Term,  (Monday,  the  28th  of  May,)  but  neither 
of  the  counsel  in  the  cause  being  present  when  Lord  Mans- 
field  was  obliged  to  go  to  the  House  of  Lords,  the  cause 
stood  over  till  this  day. 

Lord  Mansfield, — The  two  objections  insisted  upon, 
are,  1.  That  the  declaration  does  not  allege  a  demand  on  the 
acceptor.  2.  That  it  does  not  state  notice  to  the  defendant, 
of  the  acceptor  s  refusal  to  pay.  The  answer  was,  that,  after 
verdict,  it  must  be  presumed,  that  those  facts  were  proved  at 
the  trial;  and  our  wishes  strongly  inclined  us  to  support  the 
judgment,  if  we  could.  But,  on  looking  into  the  cases,  we 
And  the  rule  to  be,  that,  where  the  plaintiff  has  stated  his 
title,  or  ground  of  action  defectively  or  inaccurately,— because, 
to  entitle  hitn  to  recover,  all  circumstances  necessary,  in  form 
or  substance,  to  complete  the  title  so  imperfectly  stated,  must 
be  proved  at  the  trial, — it  is  a  fair  presumption,  after  a  ver- 
dict, that  they  were  proved  [<£>];  but  that,  where  the  plaintiff 
totally  omits  to  state  his  tide  or  cause  of  action,  it  need  not 
be  proved  at  the  trial,  and,  therefore,  there  is  no  room  for 
presumption.  The  case  cited  from  Shower  comes  within  this 
distinction ;  for  the  grant  of  the  reversion  was  stated,  which 
could  not  have  taken  effect  without  attornment,  and  therefore, 
that  being  a  necessary  ceremony,  it  was  presumed  to  have 
been  proved.  But,  in  the  present  case,  it  was  not  requisite 
for  the  plaintiff  to  prove,  either  the  deioand  on  the  acceptor, 
or  the  notice  to  the  defendant,  because  they  are  neither  laid 
in  the  declaration,  nor  are  they  circumstances  necessary  to  auy 
of  the  facts  charged.  If  they  were  to  be  presumed  to  have 
been  proved,  no  proof  at  the  trial  can  make  good  a  declara- 
tion, which  contains  no  ground  of  action  on  the  face  of  it. 
The  promise  [f*  2]  alleged  to  have  been  made  by  the  defen- 
dant 


1781. 

RUSHTO* 

against 

ASPXNALL* 


£683} 


[<23>]  S.  P.  R(wn  v.  Hughes,  Dom.  Proc. 
Cases,  550.  &c  MSS. 


H  May,   1778,    7  Br.  Pari 


{f  2]  Such  promise  is  raided  by  the 
law-merchant ;  and  in  cases  where  the 
law-merchant  does  not  require  notice, 
none  is  necessary  to  establish  the  lia- 
bility, and  support  the  promise  arising 
upon  it :  Thus  it  is  between  indorsee 
and  acceptor,  where  no  notice  of  the 


indorsement  is  necessary.  Reynold  v. 
Duties,  1  B.  4- P.  625.  That  this 
doctrine  is  applicable  to  other  actions, 
see  Blakty  v.  Dixon,  2  B.  %  P.  321 1 
nn&Cook  v.  Pimhill,  8  East.  17 3.  See 
also  Mackmurdo  v.  Smith,  7  T.  R. 
518,  a  case  under  the  calico  printer's 

act, 
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dant  is  an  inference  of  law,  and  the  declaration  does  not  contain 
premises  from  which  such  an  inference  can  be  drawn.  I  see, 
in  a  note  of  a  case  [1]  in  this  court,  in  Easter  Term, )  8  Geo.  3. 
I  am  stated  to  have  said;  "  A  verdkt  will  not  mend  die  mtt- 
44  ter  where  the  gist  of  the  case  is  not  laid  in  the  declaration, 
"~bpt  it  will  cure  ambiguity;"  and  there  is  a  strong  case  in 
print  of  an  action  for  keeping  a  malicious  bull  (a),  where, 
the  scienter  having  been  omitted  in  the  declaration,  it  was  held 
bad  after  verdict.  Therefore,  we  are  all  of  opinion,  that  there 
should  be  judgment  for  the  plaintiff  in  error. 

The  judgment  reversed  [t  144]. 


[]]  Avery  v.  Hoolc*  It  was  an  ac- 
tion against  an  unqualified  person  for 
using  a  gun.  The  declaration  stated, 
that  the  defendant  used  a  gun,  being  an 
engine  for  the  destruction  of  game.  In 
arrest  of  judgment  it  was  objected, 
that  it  was  not  averred  that  the  defcn-  . 
dant  used  the  gun  for  the  destruction 
of  game,  but  the  court  over-ruled  the 
objection.  Lord  Mansfield  observed, 
that,  according  to  one  way  of  pointing, 
the  offence  was  sufficiently  charged, 
and  that  such  an  ambiguity,  though 
it  might  be  a  good  cause  of  special 
demurrer,  or  an  objection*  to  a  con- 
viction,  (as  was  held  in  a  case  of  Rex 


v.  Hunt,  £.15  Geo.  3.)  was  cured  by 
verdict  [f  143]. 

(a)  Buxendin  v.  Sharp,  C.  B.  E. 
8  W.  3.  2  Salk.  662.  3  Salk.  12. 

[t  144]  In  Salomons  v.  Stately,  B. 
R.  M.  24  Geo.  3,  which  was  an  action 
on  a  foreign  bill  of  exchange,  the 
court  held,  on  the  authority  of  the 
precedent  in  Dunstar.  v.  Pierce,  IMl. 
Entr.  55,  that  the  omitting  to  allege, 
in  the  declaration,  a  protest  of  the 
bill  [f  3],  is  only  matter  of  form,  and 
cannot  be  taken  advantage  of  on  a  ge- 
neral demurrer.— Morgan,  for  the 
plaintiff.— Bower,  for  the  defendant. 


[t  143]  Avery  v.  Hook  has  been  since  reported,  Cqwp.  825. 


act,  where  it  seems  to  have  been  some- 
what relaxed,  in  favour  of  the  opera- 
tion of  a  verdict  to  supply  the  proof, 
not  only  of  facts  necessarily  implied 
from  those  stated  in  the  declaration, 
but  of  other  facts  necessary  to  the 
plaintiff's  right  to  recover. 

[r  3]  But  in  Gale  v.  Walsh; 5  T.  R. 


239,  it  was  held  clearly,  that  it  is  ne- 
cessary in  an  action  against  the  drawer 
of  a  foreign  bill,  to  prove  protest  for 
non-acceptance ;  unless  under  circum- 
stances which  would  excuse  notice  of 
non-acceptance,  such  as  want  of  ef- 
fects of  the  drawer  in  the  hands  of  the 
drawee.  • 
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1781. 
Jones  and  Another,  Assignees  of  Gardiner,     tw^ 


a  Bankrupt,  agaimt  Barkley. 


I9lfa  June. 


THIS  was  a  special  action  on  the  case,  for  non-performance  Where  tome- 
c  .     •         •  ■  thing  is  covc- 

of  an  agreement.  nailt5cd  0r 

The  first  count  of  the  declaration, — after  reciting  that  the  »g«^  to  be 

plaintiffs,  as  assignees  of  Gardiner,  were  entitled  to  the  e^ch'c^o^ar- 

equity  of  redemption  of  £1490,  Bank,  stock,  which  was  in  ties  at  the  same 

mortgage  to  one  Lane  for  securing  a  sum  of  money  lent  by  ^'readyand 

him  to  the  bankrupt,  and  that  the  defendant  was  desirous  that  offered  to  per- 

this  equity  of  redemption  should  be  assigned  to  Lane  by  the  &™  i^K!** 

1  plaintiffs,  and  that  they  should  execute,  to  Lane,  a  general  re-  ch.rgedbytht 
ease  of  all  claims  and  demands  which  they,  as  assignees,  had  othcr;  ■*•* 

•  •  it  it  ,Trrt  maintain  an 

upon  him,— stated  the  agreement  to  have  been, — "  that;  on  action a^inst 
u  Gardiner's  having  his  certificate  confirmed  by  the  Lord  ^^J0™* 
"  Chancellor,  and  the  plaintiffs  assigning  to  Lanef  or  any  JLu rmmS  u* 
"  person  he  should  appoint,  so  far  as  in  (hem  lay,  the  equity 
"  of  redemption^  the  said  capital  stock  mortgaged  to  the 
44  said  Lane,  and  also  executing  to  him  a  general  release  of 
"  all  claims,  and  demands,  which  they,  as  assignees,  had  on 
"  him,  the  defendant  should  pay,  and  promised  to  pay,  (four 
"  months  after,  the  certificate  should  be  confirmed  by  the 
"  Chancellor,  and  on  the  plaintiffs9  assigning  the  equity  of 
"  redemption,  as  aforesaid,  of  the  said  stock,  to  Lane,  or  any 
"  person  he  should  appoint,  and  executing  and  delivering 
"  such  general  release,)  the  sum  of  £611,  to  the  plaintiffs, 
"for  the  benefit  of  the  creditors  of  die  bankrupt." — Then, 
after  stating,  that,  in  consideration  of  the  promise  and  under- 
taking of  the  plaintiffs  to  perform  all  their  part  of  the  agree-  [  68$  ] 
ment,  the  defendant  promised  and  undertook  to  fulfil  all  his 
part  of  it,  the  plaintiffs  averred,  "  That,  afterwards,  viz.  on 
u  the  19th  of  July,  1774,  the  bankrupt's  certificate  was  al- 
"  lowed  and  confirmed  by  the  Chancellor;  that  the  plaintiffs, 
"  at  all  times  since  the  making  of  the  agreement,  had  been 
"  ready  and  willing,  and  at  the  expiration  of  four  months  from 
*'  the  time  of  the  certificate  being  confirmed  by  the  Chan- 
44  cettor,  viz.  on  the  20th  of  November,  1774,  offered  to  the 
"  defendant,  to  assign,  as  far  as  in  them  lay,  the  said  equity 
"  of  redemption,  fyc.  and  to  execute  and  deliver  to  the  said 
"  Lane  a  general  release,  fyc.  and  did,  then  and  there,  tender 
44  to  the  defendant,  a  draft  of  such  assignment  and  re/ease  to 
"  the  said  Lane,  for  his  the  said  defendant's  approbation 
44  thereof,  and  did,  then  and  there,  offer  to  execute  and  deliver, 
44  and  would,  thcu  and  there,  have  executed  and  delivered,,  to 
41  the  said  defendant,  such  assignment  and  release,  but  that  the 

"  said 
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1781.      "said  defendant,  then  and  thete,  absolutely  discharged tk 

v^»v^       "  Pontiffs  from  executing  the  same,  or .  any  assignment  or 

Jokss        "  release  whatsoever; — Yet  the  defendant, not  regarding, &. 

against        "  did  not,  four  months  after  the  said  certificate  had  been  cod- 

Barklet.    "  finned  by  the  Chancellor ',  nor,  at  any  time  before,  nor  woe, 

"  although  often  requested,  pay  the  said  sum  of  ,£611,  or  aoj 

"  part  thereof,  to  the  plaintiffs.'9 — There  was  another  count 

nearly  to  the  same  purpose. 

The  defendant  pleaded,  1.  The  general  issue.  2.  To  the 
jirst  count,  "  That  the  said  plaintiffs  did  never  execute  an  as- 
"  signment  of  the  said  equity  of  redemption,  to  the  said  Lane, 
"  or  any  person  he  appointed,  and  a  general  release  to  die 
"  said  Lane,  of  all  claims  and  demands  which  they,  as  a* 
"  signees,  had  on  him,  at  the  time  of  making  the  agreement, 
"  and  deliver  or  tender  such  assignment  and  general  release  so 
"  executed,  to  the  said  Lane,  or  the  said  defendant."  3.  A 
likeplea  to  the  second  count. 

To  these  special  pleas  the  plaintiffs  demurred,  and  shewed 
for  cause,  in  the  demurrer  to  the  plea  to  the  Jirst  count,  that 
the  defeudant  had  not,  by  his  plea,  traversed  or  denied,  or 
attempted  to  put  in  issue,  any  matter  of  fact  alleged  by  die 
plaintiffs,  but  had  introduced  and  attempted  to  nut  in  usoe 
matters  of  fact  not  alleged,  nor  necessary  to  be  alleged,  and 
that  the  plea  was  no  answer  to  the  skid  first  count,  but  eiaswe 
,  and  argumentative;  and  the  same  to  the  plea  to  the secosd 

count. 

,  Le  Blanc,  for  the  plaintiffs, — The  averment  of  the  plain- 
tiffs,  in  the  declaration,  is  equivalent  to  an  averment  of  a 
[  6&6  ]  performance  of  their  part  of  the  agreement,  and,  if  it  is,  the 
plea  is  bad.  1 .  Wherever  a  man,  by  doing  a  previous  act  [r  \\ 
would  acquire  a  right  to  any  debt  or  duty,  t>y  a  tender  to  do 
the  previous  act,  if  the  other  party  refuses  to  permit  him  to 
do  it,  he  acquires  the  right  as  completely  as  if  it  had  been 

actnaty 


[f  1]  This  is  the  utmost  that  was 
decided  by  this  case  :  here  no  contin- 
gency, but  the  immediate  death  of 
the  party  tendering  the  act,1  could 
have  disappointed  its  performance: 
and  being  done,  the  party  doing  it 
would  instantly  have  acquired,  with- 
out any  farther  act,  either  on  his  own 
part  or  that  of  any  one  else,  a  full 
right  by  the  terms  of  his  contract  to 
the  duty  demanded,  t.  e.  the  payment 
of  the  money.  Otherwise,  where  the 
act  tendered  would,  if   completed, 


only  have  amounted  to  an  eadesw 
to  entitle  the  party  tendering  it  to  the 
duty  claimed,  which  endeavour  would 
be  subject  to  be  defeated  by  contin- 
gencies. Per  Cur.  in  Smith  v.  JFito, 
8  East.  437,  where  the  breach  of  co- 
venant alleged  was  non-payment  tf 
freight,  &c.  and  the  plaintiff  amrrf 
an  offer  to  complete  the  voyagf* 
(which  had  been  interrupted  by  parti- 
cular circumstances)  and  it  was  aeW 
that  the  performance  of  the  vojap 
was  a  condition  precedent. 
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actually  done;  and,  if  the  tender  is  defective,  owing  to  the       1781. 
conduct  of  the  other  party,  such  incomplete  tender  will  be       s^v*w 
sufficient ;  because  it  is  a  general  principle,  that  he  who  pre-        Jokes 
vents  a  thing  from  being  done,  shall  not  avail  himself  of  the        against 
non-performance,  which  he  has  occasioned.     Thus,  it  is  laid    Ba&klet. 
down  by  Lord  Coke,  "  That,  if  a  man  make  a  feoffment  in 
fee  upon  condition  that  the  feoffee  shall  re-infeoff  him  before 
such  a  day,  and,    before  the  day,    the  feoffor  disseise  the 
feoffee,'  and  hold  him  out  by  force  until  the  day  be  past,  the 
state  of  the  feoffee  is  absolute,  for  the  feoffor  is  the  causfc , 
wherefore  die  condition  cannot  be  performed,  and,  therefore, 
shall  never  take  advantage  for  non-performance  thereof  (e)." 
In  Lancashire  v.  Kiitingworth,  which  is  reported  by  Lord 
Raymond  (d),  and  in  other  books  (e),  the  plaintiff  declared 
on  a  covenant  by  the  defendant's  testator,  that,  upon   two 
days  notice  to  be  given  to  the  testator  to  accept  ,£1000,  Hud- 
son's Bay  stock,   at  the  Hudson's  Bay  House,  in,  fyc.  and 
upon  the  transfer  thereof  to  him,  he  would  pay  the  plaintiff 
£9000,  and  the  plaintiff  averred,  that  he  gave  notice,  and 
was  ready  there,  at  the  day,  and  offered  to  transfer  the  stock, 
but  that  the  testator  did  not  come  to  accept  it :  This  was  held 
ill  upon  demurrer,  because  the  plaintiff  did  not  aver  a' refusal 
by  the  other  party,  or  that  he  staid  till  the  last  hour  of  the 
day,  and  the  other  did  not  come ;  but  Lord  Holt  said, "  That, 
"  though  the  money  were  payable  upon  the  transfer,  yet,  if  a 
"  legal  tender  had  been  made  by  the  plaintiff,  he  would  have 
"  been  as  well  entitled  to  the  money,  as  if  he  had  made  an 
*  actual  transfer.*    So,  in  Blackwell  v.  Nash  (f)9  which  was 
debt  for  a  penalty,  the  plaintiff  declared,  that  he  covenanted 
to  transfer  to  the  defendant,  on  or  before  the  2 1st  of  Septem- 
ber, so  much  stock,  and  that  the  defendant,  in  consideration* 
prtemissorum,  covenanted  to  accept  and  pay  for  it,  and  then 
averred,  that  lie  was  at  the  books  the  21st  of  September,  &f 
parotic  fuit  8f  obtulit  to  transfer  to  the  defendant,  who,  then 
and  there,  refused  to  accept,  or  pay.     On  demurrer,  it  was 
objected,  that  this  was  a  condition  precedent,  and,  therefore, 
to  entitle  himself  to  the  action,  the  plaintiff  ought  to  have      [  6$7  ] 
shewn  an  actual  transfer  of  the  stock ;  but  the  court  held  that 
/ the  expression  u  in  consideration  pramissomm"  meant,  in 
consideration  of  the  covenant  to  transfer,  and  not  of  an  actual 
transfer,  but  that,  if  it  had  meant  an  actual  transfer,  a  tender 
and  refusal  would  amount  to  a  performance.     Both  of  these 
cases  prove,  that  the  refusal  of  the  defendant  excuses  the 
non-performance,  and  completes  the  tender.    In  the  case  of 

Peter 

(e)  Co.  Littl.  Q06.  b.  (e)  Com.  117.  12  Mpd.  520.  2  Salk. 

(dj  B.  R.  T.  13  W.  3.  1  Ld;  Raym.    -623. 
686*.  (f)  &.  it.  M.  $  Geo.  1.  I  Str.  535,. 
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1-7 81."    Peter  v.  Opie,  reported  by  Ventris  (g),  and  Saundm{k),\ia 
v^v^       8ame  pro^pl©  i*  to  be  found.     TA<i*  was  assumpsit,  on  an 
Jones        agreement  between  the  plaintiff  and  the  defendant,  that  the 
against       plaintiff  should  pull  down  two  walls,  and  build  a  house,  fa. 
.  Bakkley.  v  for  the  defendant,  and  that  the  defendant  should  pay  him, 
pro  labore  suo  in  If  circa  divulsionem,  &c.  £8,  and  dot,  in 
consideration  that  the  plaintiff  assumed  to  perform  his  put, 
the  defendant  assumed  to  perform  his,  and  the  plaintiff  aver- 
red, that  he  was  ready  ana  offered  to  perform  all  on  his  part, 
but  that  th4  defendant  had  not  paid  him  the  money.    After 
verdict,  the  defendant  moved  in  arrest  of  judgment,  because 
there  was  no  averment  of  performance  or  tender.    But  the 
court,  after  several  arguments,  and  a  discussion  how  far  the 
words  "  pro  labore"  made  a  condition  precedent,  held,  that 
this  was  good  after  verdict.     Now,  the  utmost  that  could  be 
implied  after  the  verdict,  was  the  refusal  on  the  part  of  the 
1  defendant;  for  such  an  implication  comes  under  the  distinc- 

tion in  the  rule  on  which  a  late  case  was  decided  (i),  being 
only  a  circumstance  attending  die  facts  on  which  the  plaintiff's 
title  was  founded;  but,  if  nothing  but  performance  'would 
have  done,  then  the  very  ground  of  action  was  not  averred  in 
the  declaration,  and  that,  according  to  the  same  rule,  could 
not  have  been  implied  after  verdict  To  the  same  effect  is  a 
case  stated  in  Rolle's  Abridgment  (A),  from  the  Year- 
books (/),  where,  the  condition  of  a  bond  being  to  raise  a 
mill,  the  obligor  came  to  the  obligee,  and  said,  all  is  readj 
to  erect  the  mill,  and  asked  when  he  would  have  him  come 
with  it  and  put  it  up,  and  the  obligee  answered,  that  he  would 
not  have  it,  and  discharged  him  entirely  of  the  mill.  That 
was  held  to  excuse  him  from  the  performance.  And,  in  the 
same  book  (m),  it  is  laid  down,  that,  if  a  condition  be,  that 
[  688  1  *he  8on  °f  tne  obligor  shall  serve  the  obligee  seven  years,  if 
he  tenders  his  son,  and  the  obligee  refuses,  or  takes  him,  and, 
within  the  term,  commands  him  to  go  away,  the  bond  will  oot 
be  forfeited.  In  like  manner,  where  money  is  to  be  paid,  ten- 
der and  refusal  is  constantly  held  to  be  equivalent  to  perform- 
ance. But,  if  it  is  said,  that  the  tender  in  the  present  ease 
was  defective,  and  incomplete,  still  that  cannot  avail  die  de- 
fendant, because  he  has  made  it  good  by  waver,  having  dis- 
charged the  plaintiffs  from  doing  any  thing  farther.  That  such 
a  waver  may  make  good  a  defective  tender,  is  proved  by  man; 
authorities,  and,  particularly,  by  the  case  of  Austen  ?.  Tk 

Executor* 

Cg)  B.R.  M.  23  Car.  2.  1  Vcntr.         (k)  1  Roll.  Abr.  453.  N.  pi.  5. 
1/7.  214.  (I)  3* Hen.  6.  37. 

<K)  2  Saund.  350.  (m)  1  Roll.  Abr.  455.  P.  fl  !• » 

(i)  Rushton  v.  Jspinall,  supra,  p.  pi.  1* 
€79. 
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Executors  of  Sir  William  Dodwell(ri),  where,  on  a  question       1781. 
whether  interest  should 'be  allowed  on  a  mortgage  after  an  al-      >^vw 
leged  tender,  of  the  principal,  it  appeared,  that  the  plaintiff       Jones 
had  tendered  a  bank  bill  to  one  of  the  executors,  for  him  to       against 
take,  out  of  the  amount  of  it,  the  principal  and  interest  then    Barkley. 
due.    The  executor  refused  to  take  it,  and  the  plaintiff  asking 
if  he  objected  to  the  legality  of  the  tender,  and  saying,  that 
if  he  did,  he  would  presently  turn  the  bill  into  money,  he  an- 
swered, that  he  did  not ;  upon  which,  Lord  King  held,  that 
the  tender  in  a  bank-note  was  not,  strictly  speaking,  a  legal 
tender,  but,  since  it  was  proved  that  the  defendant  offered  lo 
turn  it  into  money,  that  made  it  a  good  tender.    Now,  here, 
there  was  the  most  compleat  waver  of  the  irregularity,  by  the 
discharge  from  executing  any  assignment  or  release  what- 
soever.    2.  What  I  have  Hitherto  submitted  to  the  court,  is 
upon  the  supposition,  that  the  execution  of  the  assignment  and 
release  was  a  condition  precedent ;  but  I  shall  now  contend,  . 
that  there  is  no  condition  precedent  in  this  case,  but  that  this 
is  one  of  those  middle  agreements  in  which  what  each  has 
undertaken  to  do,  is  to  be  performed  at  the  same  time. 
There  are  no  words  necessarily  importing  priority  here,  as, 
"for,  in  consideration  of,  provide"  fyp.  but  the  agreement  is, 
that  the  one  party  is  to  do  an  act,  on  the  other's  doing  ano- 
ther.   Turnery.  Goodztin(o)f  reported  in  10  Modern,  is  a 
case  extremely  applicable  on  this  distinction.  •  That  was  aii 
action  of  debt  upon  a  bond,  by  the  conditiou  of  which,  after 
reciting  that  A.  was  indebted  to  the  plaintiff  in  a  bpnd  of 
,£3000,  conditioned  for  the  payment  of  £  1500,  and  had  re- 
covered judgment  for  that  money,  it  was  declared,  that  the 
defendant,  upon  consideration  that  the  plaintiff  would  forbear      r  (Jgo  1 
suing  out  execution  upon  A.  promised  to  pay  the  money, 
upon  request,  to  the  plaintiff,  "  he  assigning  over  to  him  the 
"  judgment  he  had  against  A"     The  defendant  pleaded,  that 
the  plaintiff  had  not  assigned  the  judgment ;  to  which  the 
plaintiff  replied,  "  ThatJie  was  ready  to  assign,  and  requested 
the  defendant  to  pay  the  money,  which  he  refused  (p\"  and,  to 
this  replication,  the  defendant  demurred.     It  was  contended 
on  the  part  of  the  defendant,  that  the  words,  "  he  assigning," 
#c.  made  a  condition  precedent.  The  case  was  argued  several 
times,  and  there  was,  on  the  tirst  argument,  a  difference  of     - 
opinion,  but,  at  last,  judgment  was  given  for  the  plaintiff, 
which  could  not  have  been,  if  the  court  had  not  held,  that  the 
assignment  was  not  a  condition  precedent  [2].    It  may  be  said 

that 


(n)  Cane  H.  1729-  1  Eq.  Cases 
-rf6r.318.p/.  9.     ' 

(o)  B.  R.  E.  12  Ann.  10  Mod.  153. 

(p)'lO  Mod.  190. 

[2]  This  case  of  Turner  v.  Goodwin, 
as  stated  in  Vmer\  Abridgment,  vol. 


20.  p.  183,  pi.  9,  is  still  more  in  pmut 
to  the  present,  tor,  there,  the  words 
are,  "  upon  his  assigning  a  judgment." 
But  Vincr  cites  the  case  from  a  book 
of  still  less  authority  than  10  Mod. 
viz.  2  Barnard.  308. 
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that  10  Modern  is  not  a  book  of  authority;  bat  there  ii  a  * 
cent  case  in  this  court  which  confirms  the  doctrine  there  hii 
down,  and  the  distinction,  stated 'to  have  been  taken  by  Lord 
Macclesfield.  The  case  I  allude  to,  is  that  of  Jtagdo* 
v.  Preston,  determined  in  E.  15  Geo.  3. 

"  It  was  an  action  of  debt,  for  non-perfornianceuof  cow- 
€i  nants  contained  in  certain  articles  of  agreement  between  (he 
"  plaintiff  and  the  defendant.  The  declaration  stated ;— Tast, 
"  by  articles  made  the  24th  of  March,  1770,  die  pkiatif, 
u  for  the  considerations  therein^after  mentioned,  covenaBted, 
u  with  the  defendant,  to  serve,  him  for  one  year  and  a  quarter 
"  next  ensuing,  as  a  covenant-servant,  in  his  trade  of  a  silt- 
"  mercer,  at  <£200  a  year,  and  in  consideration  of  the  pre- 
"  misea,  the  defendant  covenanted,  that  at  the  end  of  the  year 
"  and  a  quarter,  he  would  give  up  his  business  of  a  mercer  to 
"  the  plaintiff,  and  a  nephew  of  the  defendant,  or  some  other 
"  person  to  be  nominated  by  the  defendant,  .and  give  np  to 
<*  them  his  stock  in  trade,  at  a  fair  valuation;  and  that,  he- 
u  tween  the  young  traders,  deeds  of  partnership  should  be 
u  executed  for  14  years,  and,  from  and  immediately  ifa 
"  the  execution  of  the  said  deeds,  the  defendant  would  permit 
"  the  said  young  traders  to  carry  on  the  said  business  in  tk 
"  defendant's  Aoacse.— ~Then  die  declaration  stated  a  covenant 
u  by  the  plaintiff,  that  he  would  accept  the  business  and  stock 
u  in  trade,  at  a  fair  valuation,  with  the  defendant's  nephew, 
"  or  such  other  person,  #c.  and  execute  such  deeds  of  part- 
u  nership,  and,  further,  that  the  plaintiff  should,  and  would, 
u  at,  atuUkefatex  the  sealing  and  delivery  e/  the  aW*,  ess* 
u  aruTprocurt  good  and  sufficient  security  To  Segne^io  Ae 
"defendant,  to  be  approved  of  by  the  defendant,  fa  * 
"payment  of  £,9,50  monthly,  to  the  defendant,  in  lieu  of  a 
"  moiety  of  the  monthly  produce  of  the  stock  in  trade,  and 
"  the  value  of  the  stock  should  be  reduced  to  ^4000.— Then 
"  the  plaintiff  averred,  that  he  bad  performed,  and  bn* 
u  ready  to  perform,  his  covenants,  and  assigned  for  bread 
"  onthe  part  of  the  defendant,  that  he  had  refused  to  sum* 
'*  der  and  give  up  his  business,  at  the  end  of  the  $diiv*?T 
uanda  quarter. —The  defendant  pleaded,  l.ITiaiAepttm- 
"  tiff  did  not  ofter  sufficient  security ;  and,  2.  That  hedid  not 
"  give  sufficient  security  for  the  payment  of  the  £260,  fc.— 
"  And  the  plaintiff  demurred  generally  to  both  pleas.— On 
ft  the  part  of  the  plaintiff,  the  case  was  argued  by  Mr.  Bulk?* 
"  who  contended,  that  the  covenants  were  mutual  and  H*fe> 
"  pendant,  and,  therefore;  a  plea  of  the  breach  of  one  of  the^ 
"  covenants  to  be  performed  by  the  plaintiff  was  no  bar  to  m\ 
"  action  for  a  breach  by  the  defendant  of  one  of  which  be  Wj 
"  bound  himself  to  perform,  but  that  the  defendant  m$»t 
"  have  his  remedy  for  the  breach  by  the  plaintiff,  in  a  wp- 
"  rate  action.    On  the  otjier  side,  Mr,  Grose  insisted,  that 
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u  the  covenants  were  dependant  in  their  nature,  and,  there-       1781. 
"  fore,  performance  must  be  alleged :    The  security  to  bej      w*^*/ 
"  given  for  the  money,  was  manifestly  the  chief  object  of  the!      Jones 
"  transaction,  and  it  would  be  highly  unreasonable  to  construe!     against 
"  the  agreement,  so  as  to  oblige  the  defendant  to  give  up  a  J  Bammt« 
"  beneficial  business,  and  valuable  stock  in  trade,  and  trust/ 
"  to  the.  plaintiff's  personal  security,  (who  might,  and,  inV  ' 
"  deed,  was  admitted  to  be  worth  nothing,)  for  the  perform- 
"  ance  of  his  part. — In  delivering  the  judgment  of  the  court, 
"  Lord    Mansfield  expressed  himself  to   the  following 
"  effect:  There  are  three  kinds  of  covenants :  1.  Such  as  are. 
"  called  mutual  and  mdepeadant,  where  either  party  may  re- 
"  cover  damages  from  die  other,  for  the  injury  he  may  have 
"  received  by  a  breach  of  the  covenants  in  his  favour,  and 
"  where  it  is  no  excuse  for  the  defendant,  to  allege  ft  breach 
"  of  the  covenants  on  the  part  of  the  plaintiff.     2.  There  are 
"  covenants  which  are  conditions  and  dependant,  in  which  the 
"  performance  of  one  depends  on  the  prior  performance  of 
"  another,  and,  therefore,  till  this  prior  condition  is  perform- 
"  ed,  the  other  party  is  not  liable  to  an  action  on  his  cove- 
4t  nant[tf^].,*r  3.  There  is  also  a  third  sort  of  covenants,  which 
"  are  mutual  conditions  to  be  performed  at  the  same  time ; 
"  and,  in  these,  if  one  party  was  ready,  and  offered,  to  per- 
u  form  his  part,  and  the  other  neglected,  or  refused,  to  per- 
"  form  his,  he  who  was  ready,  and  offered,  has  fulfilled  his 
"  engagement,  and  may  maintain  an  action  for  the  default  of 
"  the  other;  though  it  is  not  certain  that  either  is  obliged  to 
"  do  the  first  act. — His  Lordship  then  proceeded  to  say,  that 

"the 


[691] 


[<3>]  Vide  Duke  of  St.  Alba*'*  v. 
Shore,  C.  B.  T.  29  Geo,  3.  #.  BL  270. 
279$  280,  where  a  rule  laid  down  in 
Boone  v.  Eyre,  iiz.  that  where  a  cove- 


nant goes  to  the  whole  of  the  conside- 
ration on  both  sides,  jt  is  a  condition 
precedent,  was  adopted  and  confirm- 
ed [p  2]. 


[F2] 

T.R. 


See  Glazebrook  v.  Woodrow, 
8  T.  R.  36b.  ace :  Where  this  case  of 
Kingston  v.  Preston,  is  referred  to  by 
Grose  and  Le  Blanc,  Justices,  as  a  lead- 
ing authority  on  the  construction  of  co- 
venants as  dependant  or  independant. 
The  converse  of  this  proposition  was 
also  maintained  in  Campbell  v.  Jones, 
6  T.  R.  570,  where  the  covenant  sued 
upon  was  to  pay  j£500,  and  the  cove- 
pant  which  the  defendant  relied  upon 


was  a  covenant  that  he,  the  plaintiff; 
would  instruct  the  defendant  in 
bleaching,  and  permit  him  to  bleach 
in  the  same  manner,  during  the  con- 
tinuance of  his  (plaintiff's)  patent.—* 
Defendant  demurred  to  the  declara- 
tion, because  it  did  not  state  that 
plaintiff  had  so  instructed  him;  but 
the  court  thought  it  not  a  condition 
precedent. 


Vol.  II. 
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.1781.  J^  the  dependance,  or  independanee,  of  covenants,  was  to  be 

^^^  y"  collected  from  the  evident  sense  and  meaning  of  die  par- 

Jon £8       "  ties  [f  ?],  and,  that,  huwfVfir  trampoyri  thfjf  might  bain 

against       "  ti^deed,  Jjieir  precedeucv  must  depend   op  the  orderj)f 

Baeklet.    «  time  in  which  the  intent  of  die  transaction  requjresJigir 

"  peWoimancgj^  Inat,  in  the  case  before  toe  court,  it  would 

\u  be  the  greatest  injustice  if  the  plaintiff  should  prevail:  The 

"  essence  of  the  agreement  was,  that  the  defendant  should  not 

"  trust  to  tbe  personal  security  of  the  plaintiff,  but,  before  he 

!"  delivered  up  bis  stock  and  business,  should  have  goodsecu- 
u  rity  for  the  payment  of  the  money.  The  giving  suchsecn- 
«  rity,  therefore,  must  necessarily  be  a  condition  precedent— 
"  Judgment  was  accordingly  given  for  the  defendant,  because 
"  the  part  to  be  performed  by  the  plaintiff  was  clearly  a  coodi- 
u  tion  precedent." 

But,  it  is  equally  clear,  that,  iu  the  present  case,  die  agree- 
ment falls  within  the  third  class,  as  defined  by  Lord  Mans- 
field, and,  therefore,  absolute  performance  bj  the  plaintiff 
was  not  necessary  to  entitle  him  to  his  action,  nor  had  be  oc» 
casion  to  aver  any  thing  further  than  that  he  was  ready  to  assign 
the  stock,  and  grant  the  release. 

Wood,  for  the  defendant, — The  plaintiff's   part  of  this 
reement  was  a  condition  precedent  [+  145].   Tnere  cannot 

be 


agreement 


[f  145]  Vide  Boone  v.  Eyre,  C.  B. 
T.  19  Geo.  3.  2  Blackst.  1312,  where 
it  was  held,  that,  if  one  party  cove- 


nants to  do  one  thing,  the  other  dmg 
another,  it  is  a  mutual  covenant,  and 
not  a  condition  precedent. 


[f  3]  Ace,  per  Cur.  in  Hotham  v.  E. 
India  Company,  1  7\  it.  638.  It  was 
there  held  that  a  ship  owner  might  re- 
cover in  covenant  against  the  freighters 
for  short  tonnage,  notwithstanding  a 
'  covenant  that  no  such  claim  should  be 
allowed,,  unless  it  should  be  found 
upon  a  survey  taken  at  the  end  of  the 
voyage,  by  persons'  appointed  between 
the  parties ;  of  which  last  covenant 
no  mention  was  made  in  the  declara- 
tion; The  court,  considering  it  in  the 
nature  of  a  defeasance,  or  condition 
subsequent,  to  be  shewn  by  the  de- 
fendants as  matter  of  defence,  if  they 
meant  to  rely  on  it.  See  also  Morton 
v.  Lamb,  7  T.  JR.  125,  as  to  the  ne- 
cessity of  averring  readiness  at  least 
in  the  declaration,  to  do  the  plaintiff's 


part,  (where  something  is  to  be  done 
by  both  parties  to  a  contract  at  the 
tame  time),  in  order  to  entitle  him  to 
recover  against  the  defendant  for  not 
performing  his  part.  But  this  need 
not  amount  to  an  actual  tender  to  do 
an  act,  which  the  party  was  not  bound 
to  perform,  to  entitle  him  to  claim  per- 
formance from  the  other  party,  ft*** 
son  v.  Johnson,  1  East.  203,  where 
the  action  was  for  non-delivery  of  malt 
at  a  certain  price,  on  request ;  and  it 
was  held,  that  an  averment  that  tot 
plaintiff  made  the  request,  and  w« 
ready  and  willing  to  receive  and  pay 
for  the  malt,  but  that  the  defendant 
refused  to  deliver  it,  was  sufficient, 
without  stating  an  actual  tender  of  lb 
money. 
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be  a  more  emphatical  term  to  express  priority  of  perform-       1781. 
ance,  than  the  word  "  upon."    The  general  principle  is  true,       *^-v-w/ 
that  tender  and  refusal  is  sufficient,  but  the  plaiutiffs  ought       Jones 
to  have  done  every  thing  they  had  engaged  to  do,  as  far  as  was       against 
in  their  power,  without  any  concurrence  of  the  defendant;    Barklby. 
and,  after  that,  if  they  had  tendered  to  compleat  their  part,      [  692  } 
and  the  defendant  had  refused  his  concurrence,  such  tender 
and  refusal  would  have  been  equivalent  to  a  performance. 
These  plaintiffs  had  not  proceeded  so  far.     They  might  have 
executed  a  release,  and  tendered  to  deliver  it  to  the  defend- 
ant ;  for  as  it  was  not  required  by  the  agreement  that  it  should 
be  such  a  release  as  the  defendant  should  approve  of,  they 
might  have  gone  that  far  without  his  concurrence.     But  in- 
stead of  doing  so,  they  only  tendered  a  draft  of  a  release.     It 
was  the  more  necessary  they  should  perform  every  thing  in 
this  case  which  they  had  bound  themselves  to  do,  as  far  as 
they  could  without  any  hindrance  from  the  non-concurrence  of 
the  defendant,  because  there  is  no  express  mutual  promise  on 
their  part  to  execute  the  release,  so  that  the  defendant  could 
not  have  brought  an  action  against  them  for  not  doing  it.     The 
tw6  following  cases  are  directly  in  point.     Fix.  1.  Justin  v. 
Jervoyse  (q),    where    the  plaintiff   declared,  that    he  had 
bought  a  horse  of  the  defendant  for  twenty-two  shillings  paid 
in  hand,  and  for  «£ll.  more"  to  be  paid  at  the  death,  or  mar- 
riage, of  the  plaintiff,  for  which  he  should  become  bound,  with 
sufficient  surety,  by  their  writing  obligatory,  and  that  the  de- 
fendant, in  consideration  thereof,  promised  to  deliver  him  the 
horse,  when  he  should  be  required,  and  then  averred,   that 
afterwards,  he  offered  to  become  bound  to  him,  but  yet  defend- 
ant had  not  delivered  the  horse,  though  he  had  been  required 
so  to  do.     On  non  assumpsit  pleaded,  there  was  a  verdict 
for  the  plaintiff,  but  the  judgment  was  arrested,  because  he 
had  not  averred  that  he  had  tendered  the  obligation  sealed, 
nor  stated  •  what  security  he  had  offered :  2.  An  anonymous 
case  in  Rolled  Reports  (r),  where,  in  an .  action  on  a  bond 
conditioned  for  the  delivery  of  a  release  on  a  certain  day  to 
the  plaintiff,  the  defendant  pleaded,  that  he  was  ready,  on  the 
day,  to  seal  and  deliver  the  release,  that  it  was  written,  and 
the  wax  fixed  to  the  label,  but  the  plaintiff  refused  to  accept 
of  it.     The  plaintiff  demurred :    And  it  was  laid  down,  by 
Chaivjberlaine,  Justice,  that  if  a  defendant  is  bound  to  do 
a  thing  which  cannot  be  done  without  the  plaintiff,  and  the 
plaintiff  refuse  to  accept  it,  there  the  defendant  is  discharged 

if 


(q)  T.  13  Jac.  1.  Hob,  69.  77- 


(r)  B.  R.  M.  20  Jac.  1.  2  Roll.  238. 


US 
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1 78 1.       >'  he  *>es  w^at  ls  m  W*  P°Wf  •>"*>  that,  in  that  case,  the 
v^^^       defendant  had  not  done  all  he  could,  for  he  ought  to  hwt 
Jones        sealed  the  release  without  the  plaintiff,  which  he  hid  not 
agai  nst      done.     The  same  principle  is  to  be  gathered  from  the  •  deter- 
Bark  ley.     niination  in  Blanqford  v.  Andrews  s);  for,  there,  in  in  ac- 
*  [  6*93  ]     tion  on  a  bond  conditioned  for  the  defendant's  procuring  a 
marriage  by  such  a  time  between  the  plaintiff  ana  one  J.  P. 
the  defendant  pleaded,  that  the  plaintiff  had  gone  to  J.  P. 
and  abused  her,  and  told  her,  that,  if  he  married  her,  he 
would  tie  her  to  a  post,  by  reason  whereof,  the  defendaBt 
could  not  procure  the  marriage  by  the  time  stipulated,  and 
the  plaintiff  having  demurred  to  the  plea,  it  was  held  to  bt 
bad,  because  the  defendant  had  not  alleged,  that  he  had  used 
his  endeavour  to  procure  the  marriage,  and  he  ought  to  ha* 
shewn  there  was  no  default  in  him,  and  that  he  did  as  much 
as  in  him  lay  to  procure  it.     Both  this  case,  and  Justin  t. 
Jervoyse,  are  recoguized  by  Lord  Holt,  as  law,  in  that  of 
Lancashire  v.  Killingworth{t).     With  regard  to  theveyment 
of  money,  if  the  "person  who  is  bound  to  pay  should  bring 
money  111  bags,  and  say  to  the  other,  "  Here,  I  am  ready  to 
pay  you  the  money/9  and  the  other  should  discharge  bhn, 
surely  that  would  not  be  sufficient,  but  he  still  ought  to  make 
an  actual  tender  of  the  money.     This  was  expressly  adjudged 
in  the  case  of  Suckling  v.  Coney  (ti).     As  to  the  authorities 
relied  on  for  the  plaintiffs,  they  do  not  come  op  to  the  pre- 
sent case.     In  Lancashire  v.  Kiilingworth,  a  tender  of  the 
transfer,  and  refusal  by  the  defendant,  would  have  been  suffi- 
cient, because  the  plaintiff  could  not  have  gone  farther  with- 
'  out  the  concurrence  of  the  defendant.*— (Lord  Mansfield, 

91  Yes,  he  might  transfer  stock  without  the  presence  of  the 
other  party.") — The  case  of  Peter  v.  Opte  was  after  verdict, 
and  therefore  does  not  establish  what  is,  or  what  is  not  good, 
upon  demurrer.  In  the  case  stated  by  Rolle,  from  the  Year- 
books, the  plaintiff  could  not  have  come  upon  the  defendaofr 
premises,  to  erect  the  mill,  without  his  concurrence.  IT* 
tender  of  the  bank-note,  in  Ausien  v.  The  Executors  tfDod- 
well,  was  equivalent  to  a  tender  of  cash,  especially,  being  ac- 
companied with  an  offer  to  turn  it  into  money. 

Le  Blanc,  in  reply,  admitted,  that,  unless  there  *&*} 
discharge  by  the  other  party  from  going  farther,  the  plaintiff 
must  take  every  step  necessary  for  him  to  do,  in  which  the 
defendant's  concurrence  is  not  requisite,  before  be  can  aw 
himself  of  a  refusal  by  the  defendant ;  but  dial  none  of  the 


easel 


(»)  B.  R.  tf.  41  EL  Cro.  EL  ($4.  f»  2Ky,  7*- 
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cases  cited  went  so  far  as  to  controvert  his  posittion,  that,       1781. 
-where  the  defendant  stops  the  plaintiff  by  the  way  he  may       w-v^ 
take  advantage  of  it.  The  case  of  Blaudford  v.  Andrews   was        Jones 
he  said,  the  strongest,  but,  in  that  case,  there  was  only  an       against 
averment  that  the  defendant  paratus  fuit,  and  then  particular    Baukley. 
facts  stated,  from  which  an  inference  was  to  be  drawn,  that 
the  plaintiff,  by  his  conduct,  had  rendered  it  impossible  for 
him  to  perform  the  condition ;  but  no  allegation  of  an  ex- 
press discharge  by  the  plaintiff.   As  to  the  payment  of  money, 
in  the  case  put  of  its  being  in  bags,  if  the  other  party  said,  "  I 
admit  the  money  to  be  there,  but  1  won't  have  it,"  he  thought 
that  would  be  a  sufficient  tender. 

Lord  Mansfield, — If  ever  there  was  a  clear  case,  1 
think  the  present  is.  One  needs  only  state  what  the  agree- 
ment, tender,  and  discharge,  were,  as  set  forth  in  the  decla- 
ration. It  charges,  that  the  plaintiffs  offered  to  assign,  and 
to  execute  and  deliver  a  general  release,  aud  tendered  a  draft 
t>f  an  assignment  and  release,  and  offered  to  execute  and  de-  ' 

liver  such  assignment,  but  the  defendant  absolutely  discharged 
them  from  executing  the  same,  or  any  assignment  and  release 
whatsoever.  The  defendant  pleads,  that  the  plaintiffs  did  not 
actually  execute  an  assignment  and  release  ;  and  the  questiou 
is,  whether  there  was  a  sufficient  performance.  Take  it  on 
the  reason  of  the  thing.  The  party  must  shew  he  was  ready ; 
but,  if  the  other  stops  him  on  the  ground  of  an  intention  not 
to  perform  his  part,  it  is  not  necessary  for  the  first  to  go  far- 
ther, and  do  a  nugatory  act.  Here,  the  draft  was  shewn 
to  the  defendant  for  his  approbation  of  the  form,  but  he 
would  not  read  it,  and,  upon  a  different  ground,  namely,  that 
he  means  not  to  pay  the  money,  discharges  the  plaintiffs  from 
executing  it[F4]. 

Wjlles,  and  Ash  hurst,  Justices,  of  the  same  opinion.  K 
Buller,  Justice, — The  defence  arises  upon  an  objection 
to  the  declaration,  and,  therefore,  the  defendant  should  have 
demurred  tQ  it,  and  not  have  lengthened  the  record  unneces- 
sarily by  two  special  pleas.  None  of  the  cases  cited  by  Mr. 
Wood  apply.  Die  case  in  Hobart  is  very  distinguishable  from 
the  present,  for  there  was  no  refusal  nor  discharge  in  that 
case;  the  defendant  was  perfectly  passive,  and  the  plaintiff 
did  not  perform  what  he  had  undertaken,  although  there  was 

nothing 


[f  4]  So,  in  Hotham  v.  The  East  tificate  from  the  freighter's  agents  a( 

India  Company,  supra  cit.  where  an-  the  commencement  of  the  voyage,  the 

other  covenant  was,  that  the  allowance  court  held  a  demand  and  refusal  of 

for  short*  tonnage  should  not  be  made,  such  certificate  sufficient, 
unless  the  ship-owner  procured  a  ccr- 

U  3 
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1781.       nothing  to  prevent  him.    In  the  case  of  Blandford*.  An- 

v^v^/       drews,  the  defendant  had  agreed  to  use  his  endeavour*,  and. 

Joke*        notwithstanding  what  had  been  done  by  the  plaintiff,  he  might 

against       have  prevailed  *on  the  woman,  before  the  time  elapsed,  to 

Bark  let.    marry  him.    The  questions  on  tenders  are  very  different  from 

#  [  695  ]     this.    They  have  arisen,  not  upon  what  shall  excuse,  hot  oo 

what  is,  a  tender.     If  the  party  pleads  a  tender,  he  most 

prove  one.     But  the  decision  would  have  been  very  different 

in  the  cases  of  that  sort,  if  there  been  any  act  of  the  one 

party  stated  on  the  record,  which  had  prevented  the  other 

from  making  a  compleat  tender.    The  cases  cited  by  Mr. 

Le  Blanc  are  very  strong  on  the  present  point.     In  Kingston 

▼.  Preston  the   principle  is  clearly  laid  down,  that,  where 

something  is  to  be  performed  «by  each  party  at  the  same  time, 

he  who  was  ready,  and  offered  to  do  his  part,  may  sue  the 

other  for  not  performing  his.     I  am  sure  there  have  been 

other  cases  since,  of  the  same  sort. 

Judgment  for  the  plaintiff  [3]. 


[5]  At  the  Sittings,  at  Guildhall, 
after  this  term,  the  cause  was  tried 
before.  Lord  Mansfield,  on  the  general 
issue,  and  a  verdict  found  for  the  plain- 
tiff, with  £6ll  damages,  but  subject 
to  the  opinion  of  the  court  on  a  mo- 
tion for  a  nonsuit. 

The  material  facts,  as  reported  by 
his  Lordship,  in  M.  22  Geo.  3.  («), 
when  the  rule  for  a  nonsuit  came  to  be 
argued,  were  as  follows  :-*-An  agree- 
ment, as  stated  in  the  first  count,  was 
entered  into,  and  signed  by  the  de- 
fendant; afterwards,  Gardiner's  cer- 
tificate was  allowed,  and,  a  year  after 
that  allowance,  the  attorney  for  the 
plaintiffs,  by  their  direction,  prepared 
a  draft  of  an  assignment  and  release, 
and,  in  company  with  one  of  the 
plaintiffs,  tendered  it  to  the  defendant 
for  his  perusal,  telling  him  the  plain- 
tiffs were  ready,  and  would  execute  it, 
if  he  approved  of  it.  The  defendant 
returned  the  draft,  saving  it  was  need- 
less for  them  to  give  themselves  any 
trouble,  for  that  Lane,  (who  was  the 
bankrupt's  father-in-law,  and  for  whom 
the  defendant  acted  as  an  attorney,) 
would  never  pay  the  money.    The 


witness  who  proved  the  tender,  said, 
upon  his  cross-examination,  that  C«t, 
who  was  one  of  the  plain  oris,  was  a 
most  obstinate  creditor,  and  by  much 
the  largest,  that  his  debt  was  £1200, 
and  he  persuaded  him  to  sign,  by 
telling  him,  that  if  he  did  not,  the 
money  would  never  be  received.  As 
soon  as  he  had  signed,  the  certificate 
was  allowed.  At  the  trial,  tbc/ft- 
torney-General  objected,  that  it  ap- 
peared upon  the  evidence,  chat  this 
was  an  agreement  'to  secure  the  pay- 
ment of  money  due  from  the  bank- 
rupt, in  order  to  induce  a  creditor  tt 
sign  his  certificate,  and,  thereforr, 
was  void,  under  5  Geo.  2-  e.SO.  §  U. 
His  Lordship,  at  the  trial,  thoucbe 
this  case  not  within  the  statute,  be- 
cause the  £611,  to  be  paid  to  the 
plaintiffs,  was  not  for  the  separate  use 
of  Carry  but  for  the  benefit  of  all  * 
creditors. 

Dunning,  and  Le  Blanc,  argued  for 
the  plaintiffs,  and  contended,  that  this 
objection  should  have  been  taken  on 
the  demurrer,  because  the  agreement, 
as  proved,  was  stated  on  the  record, 
and,  if  illegal,  the  plaintiffs  had  not 

she*  & 


(«r)  On  Thursday,  the  15th  of  November. 
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shewn  a  good  cause  of  action.  But 
they  also  insisted,  that  it  was  not  with- 
in the  sense  or  intent  of  the  statute. 
The  object  of  that  act,  like  that  of  all 
the  other  bankrupt  laws,  was  to  pro- 
cure an  equal  distribution  of  the  bank- 
rupt's effects  among  all  his  creditors. 
This  general  object  ought  to  be  kept 
in  view  in  construing  them  all,  and  the 
agreement  in  this  case  tended  to  se- 
cure an  equal  distribution,  and  there- 
fore promoted  the  policy  of  the  sta- 
tutes. 

The  Attorney-General,  7>c,  and 
Wood,  on  the  other  side,  insisted,  that 
the  objection  did  not  arise  upon  the 
record,  the  circumstances  under  which 
Carr  had  signed  not  .being  stated  in 
the  declaration.  As  to  the  objection 
itself,  it  was  clearly  founded  in  the 
words  of  the  statute,  which  were  ge- 
neral enough  to  extend  to  the  case  of 
a  security  for  money  given  to  all  the 
creditors,  and  also  within  the  mischief 
meant  to  be  provided  against ;  for  the 
design  of  the  act  was  to  prevent  cre- 
ditors from  taking  advantage 
[  696  ]  of  the  bankrupt's  situation, 
or  practising  on  the  compas- 
sion of  his  relations,  in  order  to  extort 
money  as  a  price  for  doing  what,  it  is 
true,  they  arc  not  compellable  to  do 
by  positive  law,  but  what  there  is  a 
moral  duty  upon  them  to  do  volunta- 
rily, if  the  bankrupt  has  fairly  deli- 
vered up  his  whole  property  for  their 
behoof.  For  this  they  cited  a  case  of 
Smith  v.  Bromley,  decided  by  Lord 
Mansfield,  at  Guildhall,  at  the  Sittings 
after  £.  1760  (a). 

The  court  took  time  to  consider, 
and  on  Saturday,  the  24th  of  Novem- 
ber, Lord  Mansfield  delivered  their  opi- 
nion in  favour  of  the  defendant. 

His  Lordship  said,  he  well  remem- 
bered the  case  of  Smith  v.' Bromley, 
and  that  Buller9  Justice,  had  a  Very 
good  note  of  it*  which  he  desired  he 
would  read,  and  which  he  accordingly 
did,  to  the  following  effect  :— 


Smith  v.  Bromley.        1781. 


'  Action  for  money  had       Jones 
and    received    to    the       against   ' 
plaintiff's  use;    upon     Barkley. 
this  case:  The  plain- 
tiff's   brother   having 
committed  an  act  of  bankruptcy, 
the  defendant,  being  his  chief  cre- 
ditor, took  out  a  commission  against 
him,  but,  afterwards,  finding  no  di- 
vidend likely  to  be  made*  refused  to 
sign  his  certificate.  But  on  frequent 
application,  and  earnest  entreaties, 
made  by  the  bankrupt  to  one  Oliver , 
a  tradesman  in  town,  who  was  an 
intimate  friend  of  the  defendant,  who 
lived  in  Cheshire,   he  got  Oliver  to 
write  to  the  defendant  several  times, 
and  he  at  last  prevailed  on  the  de- 
fendant, to  send   him,  (OlivtrJ  a 
letter  of  attorney,  empowering  him 
to  sign  the  certificate,  which  Oliver 
would  not  do,  unless  the  bankrupt, 
or  somebody  for  him,  would  advance 
£40,  and  give  a  note  for  £20  more, 
and  which,  on  Other's  signing  the 
certificate   for  the    defendant,    the* 
plaintiff,  (who  was  the  bankrupt's 
sister,)  paid,  and  gave  to  Oliver  ac- 
cordingly, who  thereupon  gave  her 
a  receipt  for  the  money,  promising 
to  return  it,  if  the  certificate  was 
not  allowed  by  the  Chancellor.  The 
certificate  was  allowed.     The  plain- 
tiff  afterwards  brought  her  action 
against  Oliver  to  recover  back  the 
£40  from   him,    but,  that  action 
coming  on  to  be  tried  before  Lord 
Mansfield,   at  Guildhall,  at  the  Sit- 
tings after  last  Trinity  Term,  and  it 
then  appearing  that  Oliver  had  ac- 
tually paid  over,  or  accounted  for, 
the  £40  to  Bromley,  and  his  Lord* 
ship  being  clearly  of  opinion,  that 
this  action  would  not  lie  against  the 
plaintiff's  own  agent,  who  had  ac- 
tually applied  the  money  to  the  pur- 
pose for  which  it  was  paid  to  him,  the 
'  plaintiff 


(a)  Mentioned  Law  of  Nisi  Prius,  p.  132,  £d.  1775. 
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1781. 


Jones 

against 

Barkley. 


plaintiff  was  nonsuit-  ' 
ed  in  that  action ;  and 
now  she  brought  this 
action  against  Brom- 
ley himself;  which 
coming  on  to  be  tried, 
'  it  was  proved,  that  the  money  was 
1  received  by  Oliver,  and  paid  over  to 
'  the  defendant. 

'  It  was  contended  for  the  plaintiff, 

*  that  this  money  was  paid,  either 

*  without  consideration,  or  upon  one 
'.  that  was  illegal,  and,  in  either  case, 

*  was  recoverable  back  by  this  action. 

*  For  the  defendant,  it  was  argued, 
'  that  there  was  certainly  a  considcra- 

*  tion  for  the  payment  of  the  money, 

*  to  wit,  the  signing  of  the  bankrupt's 
c  certificate ;  That,  if  this  considera- 

*  tion  was  illegal,  the  plaintiff  was 

*  parficcps  criminu,  had  paid  it  volun- 

*  tarily  and  knowingly,  and  without  * 

*  any  deceit,  and  so  was  within  the 
4  case  of  TomkvM  v.  Bernet,  (H.  5 
«  Witt.  3.  at  N.  P*.   before  Treby, 

*  Chief  Justice,  1  Salk.  22.) ;  but  that 

*  there  was  nothing  illegal  in  it ;  for 
'  it  was  the  money  of  a  third  person, 

*  and  so  no  diminution  of  the  bank- 
'  rupt's  effects,  or  fraud  upon  his  ere- 
'  ditors ;  in  which  case  only,  whereby 
'  the  distribution  becomes  unequal,  is 
1  there  any  iniquity  In  receiving  a 
'  consideration  for  signing  the  certifi- 
'  cate;  That,  if  the  legislature  bad 
'  intended  that  money  paid  upon  such 
'  consideration  should  be  considered  as 


illegally  paid,  they  would  have  made' 
it  part  of  tbc  clause  in  5  Gto.  % 
c.  30,  which  makes  void  bonds,  bilk, 
and  other  securities  given  for  this 
purpose  (a),  in  the  same  manner  as, 
in  the.  statute   against  gaming  (c), 
there  is  an  express  provision  for  the 
recovering   back  of  money  lost  at 
play  (d)  [<£>]  ;  That  courts  of  jos- 
tice    had    always    construed   thit 
clause  of  5  Geo.  2.  c.  30,  in  a  strict 
manner,  as  appeared  by  the  case  of 
Lewis  v.  Chase,  Cane.  E.  1720?  I 
;  P.  Will.  620,  and  which  case,  as  to 
the  merits,    seemed   to  be  less  fa- 
vourable for  the  creditor, 
than     the    present ;     for,  [  6S7  ] 
;  there,   the  bankrupt  him- 
self, not  the  third  person,  gave  a 
bond  for  the  whole  debt,  in  consi- 
1  '.deration  of  a  creditors  withdrawing 
1  a  petition  he  had  preferred  to  the 
v  great  seal  against  the  allowance  of 
',  the  bankrupt's  certificate;  That,  in 
i  the  present  case,  if  there  was  any 
t  guilt,  the  plaintiff  was  more  guilty 
than  the  defendant,  for  he  had  receir- 
t  ed  very  little  towards  his  debt,  which 
t  was  £1150.     That,  if  the  plaintiff 
c  had  become  security  for  her  brother 
t  the   bankrupt,     before  the  act  of 
t  bankruptcy,    %he   defendant  might 
t  have   received  the    money  of  her, 
without  any  imputation ;  and  that, 
if  a  third  person  afterwards  volun- 
tarily paid  what  she  might  before 
have  become  bound  for,  without  any 

•hurt 


(*)  §11. 

(c)  9  Ann.  c.  14. 

(<0  §  2. 

[<3>]  By  that  statute  the  loser  may 
recover  the  money  lost,  within  three 
months  after  the  loss.  If  he  does  not 
sue  for  and  recover  it  within  that 
lime,  any  parson  may  recover  the  sum 
lost,  and  treble  the  value.  But  it  has 
been  held,  that  the  limitation  of  three 
months  is  confined  to  the  case  of  mo- 
ney actually  paid  at  the  time,  but  that 
if  a  bond  or  other  security  is  given, 
and  the  money,  or  part  of  it  after* 
*ards  paid,   a  court  of  equity  will 


compel  the  repayment  of  that  money 
to  the  loser,  after  the  ex  pi  ration  of  the 
three  months.  Rawden  v.  Skafadh 
Cane.  1755.  Ambl.  269.  The  reason 
there  stated  to  have  been  given  by 
Lord  Hardwkke  is,  that  the  stcuritf 
being  void  by  9  Ann.  c.  14.  the  pay- 
ment under  such  security  cannot  be 
supported.  But,  Qu.  because  by  that 
statute  the  contract  also  is  not  made 
void.  Vide  infra,  743.  By  16  Cor.  2. 
c.  7.  §  3.  if  the  loss  at  one  sitting  » 
more  than  £100,  the  contract  itself » 
made  void,  and  in  Rawden  v.  Shr 
veil,  the  bond  was  fox  £500. 
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hurt  to  the  bankrupt's  other  cre- 
ditors, there  was  no  iniquity  in  the 
creditor's  taking  the  money,  so  as  it 
did  not  amount  to  his  whole  debt. 
'  Rut  Lord  Mansfield  was  of  a  dif- 
ferent opinion.  He  said,  it  was  in- 
iquitous and  illegal  in  the  defendant 
to  take,  and,  therefore,  it  was  so  to 
detain,  this  £40.  If  a  man  makes 
use  of  what  is  in  his  own  power  to 
extort  money  from  one  in  distress,  it 
is  certainly  illegal  and  oppressive, 
and,  whether  it  was  the  bankrupt  or 
his  sister  that  paid  the  money,  it  is 
the  same  thing.  The  taking  moftey 
for  signing  certificates  is  either  an 
oppression  on  the  bankrupt  or  his 
family,  or  a  fraud  on  his  other  cre- 
ditors. It  was  a  thiag  wrong  in  it* 
self,  before  any  provision  was  made 
again6t  it  by  statute;    for,  if  the 


1781. 


Jones 


'  bankrupt  has  conform- 

'  ed  to  all  the  law  re- 

'  quires  of  him,  and  has 

'  fairly  given  up  his  all,       ^inst 

'  the  creditor  ought,  in     ]jT»KLEr 

,*  justice,  to  sign  his  ccr- 

'  tificate;  but,  on  the  other  hand,  if 

'  the  bankrupt  has  been  guilty  of  any 

'  fraud,  or  concealment,  the  creditor 

'  ought  not  to  sign,  for  any  considera- 

'  tion  whatever.  If  any  near  relation  it 

'  induced  to  pay  the  money  for  the 

'  bankrupt  [f  5 J,  it  is  taking  an  un- 

'  fair  advantage,    and  torturing  the 

'  compassion  of  his  family :   if  it  it 

*  the  money  of  the  bankrupt  himself 
'  it  is  giving  one  creditor  his  debt  to 

*  the  exclusion  of  the  others,  and  a 

*  fraud  upon  them.  As  to  the  case 
«-  cited  from  Peere  Williams  [r  6)  J  hat 
'  only  affected  the  person  who  pe» 

*  titioned. 


[f  5]  In  Howson  v.  Hancock,  8 
T.  R.  575,  Lord  Kenyon  says,  the 
ground  on  which  the  action  was  main- 
tained in  the  present  case  was,  "  that 
the  money  had  been  paid  under  a 
species  of  duress  and  oppression ;  and 
the  parties  were  not  in  pari  delicto?' 

In  Leicester  v.  Rose,  4  East.  372, 
Lord  Ellenborovgh  seems  to  consider 
it  doubtful  whether  this  reason  is  the 
proper  ground  for  the  decision;  and 
that  the  real  principle  must  be,  the 
fraud  upon  other  creditors. 

[f  6]  In  Cockshott  v.  Rennet,  2  T.  R. 
763,  Buller,  J.  refers  to  this  of  Smith 
v.  Bromley,  as  shaking  the  authority 
of  Lewis  v.  Chase,  and  establishing  the 
point  there  decided  ;  viz.  that  a  se- 
curity for  the  residue  of  a  debt,  given 
by  an  insolvent  debtor  to  one  cre- 
ditor, for  the  purpose  of  inducing  him 
to  join  the  rest  in  accepting  a  com- 
position, was  a  fraudulent  security, 
andxrould  neither  itself  be  the  ground 
of  an  action,  nor  a  valid  consideration 
for  a  subsequent  promise  to  pay  the 
residue  of  the  debt.  So  also  a  pro- 
mise to  give  an  additional  security 
for  the  same  debt,  if  made  with  the  in- 


solvent debtor  as  a  condition  of  exe» 
cuting  an  agreement  to  accept  debts 
by  instalments,  and  in  fraud  of  the 
other  creditors,  who  are  thereby  in- 
duced to  join  in  executing  such  agree- 
ment, is  a  void  promise.  Leicester  ▼. 
Rose,  suprd  cit.  and  in  which  a  case 
of  Feise  v.  Randall,  6  T.  R.  146,  which 
seems  contra,  was  over-ruled. 

In  Jackson  v.  lamas,  4  T.  JR.  l669 
the  same  two  grounds  of  oppression 
upon  the  insolvent,  and  fraud  on  the 
other  creditors,  were  relied  on  by  the 
court,  to  invalidate  a  private  agree- 
ment by  one.  creditor  for  payment  of 
his  whole  debt,  and  further  security 
for  its  discharge,  in  consideration  of 
which,  he  consented  to  sign  a  trust- 
deed  ;  although  in  that  case  many  of 
the  creditors  had  signed  the  deed  be- 
fore the  creditor  in  question.  So,  in 
Ncrot  v.  Wallace,  3  T.  ft.  17,  a  pro- 
mise by  a  friend  of  a  bankrupt  to  pay 
certain  monies  received  by  the  latter 
and  unaccounted  for,  in  consideration 
that  the  assignees  and  commissioners 
would  forbear  to  examine  him  further 
concerning  the  same,  was  held  to  be 
void. 
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1781.  ' '  titioned.  There  might 
*  have  been  sufficient  of 
'  the  creditors  in  num- 

against       '  bcr  and  value  to  siZn 

Ballet,    *  J***011?  "m>   and  he 
'  had  a  right  to  compro- 

*  mise  it  upon  what  terms  he  pleased. 

*  The  petitioning,  or  not,  was  entirely 
4  in  his  own  power,  and  not  like  the 

*  present  case.     It  is  argued,  that,  as 

*  the  plaintiff  founds  her  claim  on  au 
'  illegal  act,  she  shall  oiot  have  relief 
4  in  a  court  of  justice.  But  she  did  not 

*  apply  to  the  defendant  or  his  agent 

*  to  sign  the  certificate  on  an  improper 

*  or  illegal  consideration:  but,  as  the 

*  defendant  insisted  upon  it,  she,  in 

*  compassion  to  her  brother,  paid  what 
f  he  required.  If  the  act  is  in  itself 
'  immoral,  or  a  violation  of  the  gene- 

*  ral  laws  of  public  policy,  there,  the 

*  party  payiug  shall  not  have  this  ac- 

*  tion;    for  where   both   parties  are 

*  equally  criminal  against  such  general 
1  laws,  the  rule  is,  potior  est  conditio 

*  defendentis[r  7].  But  there  are  other    '' 


*  laws,  which  are  calculated  for  the 
'  protection  of  the  subject  against  op- 

*  pression,  extortion,  deceit,  4c  If 
'  such  laws  are  violated,  and  the  de- 
'  fendant  takes  advantage  of  theplain- 

*  tiff's  condition  or  situation,  there 
'  the  plaintiff  shall  recover,  and  it  is 
'  astonishing  that  the  Reports  do  not 
'  distinguish  between  the  violation  of 

*  the  one  sort  and  the  other.    As  to 

*  the  case  of  Tomkins  v.  Bernet,  it  his 

*  been  often  mentioned,  and  I  have 
'  often  had  occasion  to  look  into  it; 
1  but  it  is  so  loosely  reported,  and 

*  stuffed  with  such  strange  arguments, 

*  that  it  is  difficult  to  make  anything 
1  of  it.  One  book  says  it  was  deter- 
4  mined  by  Lord  Holt ;  another,  by 
'  Lord  Treby.     Certain  it  is,  it  was 

*  only  a  Nisi  Print  case.  I,  think  the 
'  judgment  may  have  been  right,  but 
1  the  reporter,  (SalMd,J  not  properly 
4  acquainted  with  the  facts,  has  re- 
'  course  to  false  reasons  in  support  of 
1  it.  The  case  must  have  been,  as  I 
4  take  it,  an  action  to  recover  back 

4  what 


[f  7]  This  distinction  was  quoted 
and  enforced  by  the  court,  in  WiU 
hams  v.  Hedley,  8  East.  378 ;  and  in 
conformity  to  the  principle  derived 
from  it,  it  was  there  decided,  that 
money  paid  by  a  defendant  to  an  in- 
former to  compound  a  penal  action, 
might  be  recovered  in  an  action  for 
money  had  and  received  against  the 
informer;  the  prohibitions  of  18  Eliz. 
c.  5.  s.  4,  being  confined  to  the  in- 
former or  plaintiff  in  the  action  com- 
pounded, and  designed  for  the  pro- 
tection and  benefit  of  the  party 
informed  against.  So  in  Jaques  v. 
Withy,  1  H.  Bl.  65,  the  court  held, 
that  money  paid  to  a  lottery  office 
keeper  for  insuring  tickets,  contrary 
to  stat.  19  Geo.  3.  c.  21,  might  be 
recovered.  , 

The  inference  to  be  drawn  from  the 
various  decisions  that  have  taken  place 
on  this  subject,  stated  here  and 
in  the  notes  to  Lowry  v.  Bovrditu,  su- 
pra, 468,  appear  to  be,  that,  the  ge- 


neral principle  remaining,  that  in  par 
delicto  potior  est  conditio  possidetis 
the  two  following  exceptions  to  its  ap- 
plication are  also  established. 

1.  That  where  the  illegality  exists 
in  the  contract  itself,  and  that  con- 
tract is  not  executed,  there  is  a  loan 
parnitentia,  the  delictum  is  incomplete, 
and  the  contract  may  be  rescinded  by 
either  party. 

2.  That  where  the  law  that  creates 
the  illegality  in  the  transaction  was 
designed  for  the  coercion  of  one  party, 
and  the  protection  of  the  other,  or 
where  the  one  party  is  the  principal 
offender,  and  the  other  only  criminal 
from  a  constrained  acquiescence  in 
such  illegal  conduct,  in  these  cases 
there  is  no  parity  of  delictum  at  all 
between  the  parties,  and  the  party  so 
protected  by  the  law,  or  so  acting 
under  compulsion,  may  at  any  time 
resort  to  the  law  for  his  remedy, 
though  the  illegal  transaction  be  com- 
pleted. 
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4  what  had  been  paid,  in  part  of  prin- 

*  cipal   and  legal  interest,   upon  an 

*  usurious  contract;  and,  therefore, 
4  the  action  would   not  lie,  for  so  far 

*  as  principal  and  legal  interest  went, 

*  the  debtor  was  obliged,  in  natural 

*  justice,  to  pay,  therefore  he  could 
'  not  recover  it  back.     But  for  all 

*  above   legal    interest,    equity  will 
4  assist  the  debtor  to  retain,  if  not  paid, 

*  or  an  action  will  lie  to  recover  back 

*  the  surplus,  if  the  whole  has  been 
'   paid.     The  reporter,  not  seeing  this 

*  distinction,  has  given  the  absurd  rea- 
4  son,  that  volenti  non  fit  injuria  ;  and, 

*  therefore,  the  man,  who,  from  mere 

'  necessity,  pays  more  than 

[  69S  ]  '  the  other  can  in  justice 

'  demand,  and  who  is  called, 

4  in   some  books,    the  slave  of    the 

*  lender,  shall  be  said  to  pay  it  wil- 
'   lingly,  and  have  no  right  to  recover 

*  it  back,  and  the  lender  shall  retain  ; 

*  though  it  is  in  order  to  prevent  this 

*  oppression  and  advantage  taken  of 

*  the  necessity  of  others,  that  the  law 

*  has  made  it  penal  for  him  to  take  !, 

*  This  kind  of  reasoning  is  equally  ap- 
'  plicable  to  the  case  of  a  bailiff  who 

*  takes  garnish  money  from  his  pri- 

*  soner.     It  is  wrong  for  the  bailiff  to 

*  take  it,  and  it  is  therefore  wrong  for 

*  the  other  to  tempt  him,  and  volenti, 

*  4*c.  and   therefore  he  shall  not  re- 
4  cover  it  back  ;  but  this  has  been  de- 

*  termined   otherwise.      The  case  of 

*  money  given  to  a  solicitor  to  bribe  a 
'  custom-house  officer,  cited  in  that  of 

*  Tomkins  v.  Be  met  y  is  against  his  own 

*  agent,   and,    therefore,    he    cannot 

*  recover.     But  the  present  is  the  case 

*  of  a  transgression  of  a  law  made  to 

*  prevent   oppression,    either  on  the 

*  bankrupt,   or  his  family,  and   the 


plaintiff  is  in  the  case  1781. 
of  a  person  oppressed,  \^v^/ 
from  whom  money  has  Jones 
been  extorted,  and  ad-  against 
vantage  taken  of  her  Ba*  KLET# 
situation  and  concern 
for  her  brother.  This  does  not  depend 
on  general  reasoning  only,  but  there 
are  analogous  cases ;  as  that  of  Attley 
v.  Reynolds,  (B.  R.  M.  5  Geo.  2. 
2  Str.  915).  There,  the  plaintiff 
having  pawned  some  goods  with  the 
defendant  for  £20,  he  refused  to  de- 
liver them  up,  unless  the  plaintiff 
would  pay  him  <£l0.  The  plaintiff 
had  tendered  £*  which  was  more 
than  the  legal  interest  amounted  to; 
but,  finding  that  he  could  not  other- 
wise get  his  goods  back,  he  at  last 
paid  the  whole  demand,  and  brought 
an  action  for  the  surplus  beyond 
legal  interest,  as  money  had  and  re- 
ceived to  his  use,  and  recovered  [<E^J. 
It  is  absurd  to  say,  that  any  one 
transgresses  a  law  made  for  his  own 
advantage,  willingly.  Put  the  case, 
that  a  man  pawns  another's  goods ; 
the  right  owner  might  be  obliged  to 
pay  more  than  the  value,  and  would 
have  no  relief,  if  this  action  will  not 
lie.  As  to  the  case  of  usury,  it  was 
decided  both  by  Lord  Talbot,  and 
Lord  Hardwicke,  in  the  case  of  Bo- 
sanquet  v.  Dashwood  (a),  on  a  bill 
brought  to  compel  the  defendant  to 
refund  what  he  had  received  above 
principal  and  legal  interest,  that  the 
surplus  should  be  repaid.  Upon  the 
whole,  I  am  persuaded  it  is  necessary, 
for  the  better  support  and  mainte- 
nance of  the  law,  to  allow  this  ac- 
tion; for  no  man  will  venture  to 
take,  if  he  knows  he  is  liable  to  re- 
fund.     Where  there  is  no  temptation 


[<3>]  If  a  party  pawn  goods  on  an 
usurious  loan,  he  cannot  recover  back 
the  goods  on  trover,  unless  he  has  first 
tendered  the  money  really  advanced, 
and,  I  presume,  legal  interest.     Fit> 


roy  v.  Gwillim,  B.  R.  E.  26  Geo.  3. 
1  Term  Rep.  153. 

(a)  Cane.  M.  8  Geo.  2.  Ca.  Temp. 
Talb.  38. 
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Jovfes 

against 

Barklkt. 


1  to  the  contrary/  men 
1  will  always  act  right. 
'  The  jury,  under  his 
'  Lordship's  direction, 
'  found  a  verdict  for  the 
1  plaintiff,  with  £40  da- 
'  mages  (b)* 

After  Buller,  Justice,  had  read  the 
note  of  the  above  case,  Lord  Mansfield 
expressed  himself  to  the  following 
effect. 

Lord  Mansfield,— \  adhere,  and  all 
the  rest  of  the  court  agree,  to  all  the 
doctrine  there  laid  down.  Though 
the  case  in  Peere  WUlwms  should  be 
right,  it  is  different  from  this,  and  is 
not  within  the  letter  of  the  statute,  be- 
cause it  did  not  relate  to  the  signing  of 
the  certificate,  but  to  the  withdrawing 
a  petition  against  allowing  it,  and  there 
bad  been  a  recovery  upon  the  bond  at 
law ;  and  the  report  says,  relief  was 
refused,  because,  where  both  have 
equity,  lie  who  has  the  law  must  p re- 
Tail,  and  that  the  defendant  had  equity, 


because  he  was  a  fair  creditor.  Idoob* 
the  reasoning,  because  a  fair  creditor 
has  no  right  to  take  an  undue  and  ille- 
gal advantage ;  but,  certainly,  so  far 
was  true,  that,  if  the  bond  was  void 
in  equity,  it  was  void  in  law.  Wbil 
struck  me,  in  this  case,  at  Gvildksll, 
was,  that  the  agrcemrnt  was  with  the 
assignees  acting  for  all  the  creditors 
and  the  benefit  to  go  to  all  the  credi- 
tors. I  thought,  befween  a  friend  of 
the  bankrupt  and  all  the  creditors,  any 
agreement  might  be  made;  they  might 
agree  Xq  supersede  the  commission; 
they  might  agree  to  compound.  Bat, 
upon  fuller  consideration,  1  am  satis- 
fied; and  we  are  all  of  opinion,  that 
this  case  is  within  the  letter  of  5  Geo.  I 
c.  30;  and  within  the  reason  of  it. 
Great  corruption  and  oppression  might 
arise  from  a  combination  of  all  the 
creditors,  to  exact  conditions  for  sign- 
ing the  certificate. 

The  rule  was  made  absolute,  for  a 
nonsuit  to  be  entered  [t  146]. 


(b)  In  a  case  of  Clarke  v.  Shee ,  M. 
15  Geo.  3.  [f  147]  Lord  Mansfield,  in 
delivering  the  opinion  of  the  court, 
laid  down,  and  enforced,  the  same 
doctrine  as  in  this  case  of  Smith  v. 


Bromley.     Vide  also,  supra,  p.  472. 

[f  1*46]  Fide  Jacques  ▼.  GoligMj, 
C.  JB.  £.  J  6  Geo.  3.  2  Blackst.  1073. 
Browning  v.  Morris,  B.R.E.  18G*** 
Cowp.  790. 


[t  147]  Since  reported,  Coup.  1ST. 


[J99  ] 

Friday, 
32d  June. 

If  persons  riot- 
ously assembled, 
in  part  demolish 
and  pull  down  a 
dwelling  house, 
and,  at  the  tame 
time,  destroy 
foods  and  furni- 
ture in  the  house, 
although  such 
goods  and  furni- 
ture were  not  de- 
stroyed by  means 
,  of  the  puiling 
down  of  the 
house,  the  Hun- 
dred is  Kable,  un- 
der 1  Geo.  1. 
c.  5.  to  yield  da- 
mages for  the 
destruction  of 
the  furmtarc  as 
wrll  as  of  the 
house. 


Hyde  against  CoGAtt  and  Others. 

T>Y  the  statute  of  1  Geo.  1.  si.  £.  c.  5.  commonly  called 
-*-*  the  riot  act,  it  is  made  felony  without  benefit  of  clergy, 
"  for  any  persons  unlawfully,  riotously,  and  tumultuousl/, 
assembled  together,  to  the  disturbance  of  the  public  peace, 
unlawfully,  and  with  force,  to  demolish  ortpull  down,  or 
begin  to  demolish  or  pull  down,  any  church  or  chapel,  or 
any  building  for  religious  worship,  certified  and  registered 
according  to  the  statute  of  1  W.  &  M.  sess.  1.  c.  18.  or  ay 
dwelling-house,  barn,  stable,  or  other  out-house  (a)" 

And,  by  another  section  of  the  same  statute  (b),  it  « 
enacted,  that,  "  if  any  such  church  or  chapel,  or  any  sock 
building,  #c.  or  any  such  dwelling-house,  barn,  stable,  of 

out-bouse, 


(a)%4. 


r0§6\ 
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oat-house,  shall  be  demolished,  or  pulled  down,  wholly,      1781. 
or  in  part,  by  any  persons  so  unlawfully^  riotously,    and      v^v^s 
tumultously,    assembled,    the  inhabitants  of  the  hundred        Hyde 
ih  which  such  damage  shall  be  done,  shall  be  liable  to  yield      against 
damages~Xo  the  person  or  persons  injured  and  damnified  by      Cog  a  v. 
such  demolishing  or  pulling  down,  wholly  or  in  part,  and 
such  damages  shall  and  may  be  recovered,  by  action  to  be 
brought  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster, by  the  person  or  persons  damnified  thereby,  against 
any  two  or  more  of  the  inhabitants  of  such  hundred ;  such 
action  for  damages  to  any  church  or  chapel,41  to  be  brought 
in  the  name  of  the  rector,  vicar,  or  curate,  of  such  church 
or  chapel,  that  shall  be  so  damnified,  in  trust  for  applying 
the  damages    to  be    recovered,   in  rebuilding  or  repairing 
such  church  or  chapel."      (The  damages  recovered  to  be 
levied  on  the  inhabitants  of  the  hundred,    in  the  manner 
prescribed  by  the  statute  of  27   Eliz.  c.  13.  in  the  case  of 
actions  against  the  hundred,  by  persons  robbed.) 

Jn  consequence  of  the  riots  in  June,  1780  (c),  various 
sxtions  were  brought  on  this  statute,  and  in  several  of  them, 
a  question  arose,  how  far  the  indemnity  was  meant  to  ex- 
tend; whether  it  was  confined  to  the  loss  sustained  in  the 
building  merely,  and  the  necessary  and  direct  consequences 
of  its  demolition,  or  whether  it  was  intended  to  reach,  also,  [  706  ] 
such  damages  as  arose  from  the  destruction  of  furniture,  and 
other  property,  by  the  rioters,  at  the  time  when  they  were 
employed  in  demolishing  the  building  itself.  In  three  of 
those  cases,  special  verdicts  were  found,  with  the  view  of  ' 
bringing  the  question  to  a  solemn  determination.  One  of 
them  was  an  action  in  the  Common  Pleas,  by  Wilmot>  one  of 
the  Justices  of  the  peace  for  Middlesex.  The  two  others, 
viz.  Maberly  v.  ISerfreaunt,  and  this  which  I  am  about  to 
report,  were  in  the  King's  Bench.  Hyde  was  also  a  Justice 
of  the  peace,  and  had  been  one  of  the  most  active  magistrates 
during  the  riots.  The  defendants,  in  all  the  three  actions, 
were  inhabitants  of  the  Hundred  of  Ossulslon,  in  which  the 
city  of  Westminster  is  situated. 

In  this  case  of  Hyde  v.  Cogan,  the  declaration  contained 

Jour  counts.    The  first  charged,  "  That,  after  the  last  day 

of  July,  1715,  (the  day  from  which  the  act  took  effect,) 

and  within  twelve '  months    before   the  exhibiting   of   the 

plaintiff's  bill  [I],  divers  persons,  to  the  number  of  twelve 

and 


(c)  Supra,  p.  435. 
-  [I]  By  §  8.  of  the  riot  act,  "  no 
person  shall  be  prosecuted  by  virtue  of 
this  act,  for  any  offence  or  offences 
committed  contrary  to  the  same,  unless 
juch  prosecution  be  commenced  within 
twelve  months  after  the  offence  com- 


mitted." This  provision  seems  only 
to  extend  to  criminal  prosecutions  for 
the  felony,  yet  the  above  part  of  this 
form  of  the  declaration  is  framed  on 
an  idea  that  the  action  against  the 
hundred  must  be  brought  within  * 
year.     Qv. 
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1781.       and  more  [2],  being,  then  and  there,  unlawfully,  riotouily, 
s^v^/       and  tumultuously,  assembled,  demolished  and  pulled  down 
Hyde        I*11**    t0  wit y  the  walls,  doors,  floors,  tyling,  roof,  timber, 
against      ceilings,    partitions,     windows,     window    frames,   window 
Cogan.       shutters,  hearths,  chimneys,  and. chimney  pieces,  of  a  dwel- 
ling-house of  the  plaintiff,  situate  and  being,  <5fc.  and  in  the 
said  hundred  of  Ossulston,  of  great  value,  to  wit,  of  the 
value,  &>c.  in  contempt  of  his  present  Majesty,  and  to  the 
great  damage  of  the  plaintiff,  and  against  the  form  of  the 
statute,  Sfc.  whereby,  and  by  force  of  the  said  statute,  an 
action  had  accAied  to  the  plaintiff,  being  the  person  injured 
and  damnified  thereby,    to   recover  against  the  defendants, 
then  and  still  being  inhabitants  of  the  said    hundred,  hi 
damages,  by  him  sustained  by  the  demolishing  and  pulling 
down  his  said  dwelling-house,  as  aforesaid*9 

The  second  count  was  for  demolishing  and  pulling  dowa 
part,  to  wit,  fc.  of  a  dwelling-house,  "  together  with  divers 
goods,  chattels,  and  furniture,  to  wit,  #c.  (enumerating 
[  701  j  various  sorts  of  furniture,  bedding,  plate,  cloaths,  honor,  fa.) 
then  and  there  being  in  the  said  last-mentioned  dwelling-boo* 
of  the  plaintiff,  and  wherewith  the  said  last-mentioned  dwel- 
ling-house was,  then  and  there  furnished,  in  contempt,  &e. 
whereby,  fyc.  an  action  hath  accrued,  fyc.  to  recover,  Jrc.  his 
damages  by  him  sustained,  by  demolishing  and  pulling  down 
the  said  part  of  his  said  dwelling-house."  The  third  was,  in 
other  respects,  the  same  with  the  first,  but  concluded  as  the 
second.  The  fourth  was  like  the  second,  except  that  it  con- 
cluded thus,  "  to  recover,  #c.  his  damages  by  nim  sustained 
"  by  demolishing  the  said  part  of  his  said  last-mentioned 
"  dwelling-house,  and  the  said  goods  and  chattels  of  die  said 
"  William,  then  and  there  being  in  the  same  last-mentioned 
"  dwelling-house." 

The  cause  was  tried  before  Ash  hurst,  Justice,  and  the 
special  verdict  found :  That  divers  persons,  to  the  number 
of  twelve  and  more,  fyc.  did  in  part  demolish  and  pull  down 
tfce  dwelling-houses  of  the  plaintiff,  iu  the  second  and  fourth 
counts  mentioned,  and  that  the  said  persons,  being  so  riot- 
ously and  unlawfully  assembled  as  aforesaid,  did  also,  u  at 
the  same  fintc"  demolish  the  goods,  chattels,  and  furniture 
of  the  plaintiff  in  those  counts  respectively  mentioned,  the» 
being  in  the  said  dwelling-houses  of  the  plaintiff  in  those 
counts  respectively  mentioned ;  and,  further,  that  the  wd 
goods,  chattels,  and  furniture  were  not,  nor  was  any  part 

thirty 

[2]  It  fs  not  perfectly  clear,  from  According  to  the  most  obvious  con- 

the  penning  of  the   act,  whether  it  is  strnction,  that  number  is  nor  nec«- 

necessary  that  there  should  have,  l^eu  sary  lo  constitute  the  felony  created. 

twelve  or  more  rioters,  in  order  to  en-  by  §  4. 
title  the  party  injured  to  ihis  adieu. 


Htdx 
against 
Cooak. 
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thereof  destroyed  by  means  of  the  pulling  down  and  destroying  1781. 
of  the  said  dwelling-houses,  or  either  of  them.  Then  tnere 
was  a  general  assessment  of  the  damages,  "  by  reason  of  the' 
"  pulling  down  and  destroying  in  part  of  the  said  dweHing- 
€€  houses  in  the  second  and  fourth  counts,"  at  «£l090 ;  a  spe- 
cial assessment  for  damages  in  respect  of  the  chattels,  the 
goods,  and  furniture  in  the  same  counts,  at  <£883  Ss. ;  and 
a  general  acquittal  on  the  first  and  third  counts. 

The  words  "  at  the  same  time"  in  the  verdict,  had  been 
substituted,  by  consent,  before  the  argument,  on  the  motion 
of  Baldwin,  in  the  room  of  "  then  and  there!9 

The  finding  in  the  case  of  Maberty  y.  Sergeaunt,  was, 
mutatis  mutandis,  the  same  as  here,  except  that,  instead  of 
saying  the  goods  were  not  destroyed  by  "  means  of,  fyc."  it 
was  said  they  Were  not  destroyed  in  consequence  of  pulling 
down  the  house. 

Baldwin,  for  the  plaintiff,  insisted  on  the  authority  of  Hie 
case  of  Radcliffe  v.  Eden,  decided  by  this  court  in  Michael- 
mas Term,  1776  [f  148] ;  and  of  Wilmot  v.  Horton,  in  which, 
after  two  solemn  arguments,  the  court  of  Common  Pleas  had      [  702  ] 
given  judgment,  the  last  term  for  the  plaintiff  [3]. 


[fl48]  Since  reported,  Coup.  485. 

[3]  The  following  i*  a  note  of  Lord 
Loughborough's  argument,  in  deliver- 
ing the  opinion  of  the  court  in  that 
case. 

This  is  an  action  against  two  of  the 
inhabitants  of  the  Hundred  oi  Ossul- 
ston,  in  the  county  of  Middlesex,  to 
recover  damages  for  the  destruction  of 
the  plaintiff's  dwelling-house,  furni- 
ture, and  garden,  by  a  number  of 
persons  riotously  assembled  on  the  7th 
of  June  last,  to  the  number  of  twelve 
and  more.  The  action  is  founded  on 
the  6th  section  of  1  Geo.  l.st.  2.  c.  5. 
The  object  of  that  statute  is  expressed 
in  the  title — "  An  act  for  preventing 
"  tumults  and  riotous  assemblies,  and 
*'  for  the  more  speedy  and  effectual 
'*  -punishing  the  rioters."— As  a  part 
of  this  general  object,  by  the  sixth 
section  an  action  is  given  to  the  per- 
sons whose  houses  shall  be  demolished 
or  pulled  down,  wholly  or  in  part, 
against  the  inhabitants  of  the  hundred, 
who  are  made  liable  to  yield  damages 
to  the  persons  injured  and  damnified  by 
such  demolishing  or  pulling  down, 
wholly  or  in  part.  All  those  damages 
which  may  be  referred  to  the  destruc- 


tion of  the  fabric  of  the  house,  the 
plaintiff  is  admitted  to  be  entitled  to 
recover ;  but  a  doubt  having  arisen, 
whether  he  was  entitled  to  any  damages 
which  did  not  fall  under  that  descrip- 
tion, the  jury  have  found  their  verdict 
specially,  in  these  terms  .-—That,  upon 
the  7th  of  June,  divers  persons,  to  the 
number  of  twelve  or  more,  did  unlaw- 
fully, riotously,  and  tumultuously  as- 
semble themselves  together,  to  the  dis- 
turbance of  the  public  peace,  and, 
being  so  assembled,  did,  then  and 
there,  unlawfully,  and  with  force,  de- 
molish and  pull  down  part  of  the 
dwelling-house  of  the  plaintiff,  and 
did,  at  the  same  time,  break  to  pieces 
and  demolish,  in  the  same  dwelling- 
house,  the  goods  and  furniture  of  the 
plaintiff,  then  being  therein,  to  the 
value  of  £?00,  and  then  carried  the 
same  to  the  public  highway,  and  set 
lire  thereto,  and  totally  consumed  the 
same :  and  there  is  a  similar  finding 
with  respect  to  the  damage  done 'to 
the  garden  of  the  plaintiff,  viz.  that, 
in  pulling  doxsn  and  demolishing  the 
dwelling-house,  they  did  damage  to 
the  garden  of  the  plaintiff,  then  and 
there  occupied  and  enjoyed  by  him  as 

.  parcel 
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1781.  Parcel  of,or  appurtenant 

t^y^j  to,  the  dwelling-house; 

Hyde  anc*  demolished  and  de- 

against  stroyed  the  roots,  plants, 

Cogak.      an<*  t^ees,  °*  ^e  P*1"1** 
tiff,  in  the  said  garden,  of 

the  value  of  £30.— The  case  has  been 
twice    argued   very  ably,  and  great 
difficulties  have  been  suggested  upon 
any  construction  which  the  court  can 
adopt.     It  has  been  urged,  That  much 
inconvenience  would  arise  from  ex- 
tending the  provisions  of  the  statute, 
which  in  express  terms  mentions  only 
the  dwelling-house,  to  damages  aris- 
ing from  the  destruction  of  things  not 
open  and   visible,   and   whose  value 
cannot  easily   be  .ascertained.     That 
the  act  is  penal  in  the  greatest  part  of 
its  provisions,  and  must  be  so  con- 
sidered with  regard  to  those  who  are 
made  liable   to  the  action ;  persons 
innocent  of  every  thing  except  a  sup- 
posed neglect  of  those  exertions  which, 
in  many  cases,  would  be  utterly  in- 
effectual.     That  •  the  legislature,  on 
this  account,  has  guarded  against  the 
construction  contended  foj  on  the  part 
of  the  plaintiff,  by  tying  up   the  da-> 
mages  by  words  of  express  reference, 
**  such  demolishing  or  pulling  down," 
which  necessarily  lead  to  the  considera- 
tion of  what  is  described  in  the  prior 
part  of  the  section.     That  the  case 
there  described  must  be,  that  demo- 
Jishing  or  pulling  down  which  would 
subject  the  authors  of  it  to  the  felony 
created  by  this  statute,  and  such  felony 
can  only  be  committed  in  the  demo- 
lishing or  pulling  down  the  fabric  of 
the  house,  for  if  that  be  left  entire, 
the  destruction  of  the  furniture,  how- 
ever mischievous  to   the  owner,  and 
whatever  intention  it  may  manifest, 
does  not  amount  to  felony.    These  ar- 
guments have  great  force,  and  have 
raised  very  considerable  doubts ;  but, 
upon  a  full  consideration  of  the  case, 
the  court  has  thought  itself  obliged  to 
decide,  that  the  plaintiff  is  entitled  to 
recover,  as  well  for  the  destruction  of 
the  furnittre,  and  the  damage  to  the 
garden,  as  for  the  demolition  of  the 


house  itsejf.    The  grounds  upon  which 
the  determination  turns  are  these.  This 
statute,  though  penal  in  a  great  part 
of  its  provisions,  and  though,  perhaps, 
there  is  something  of  a  penal  nature 
in   transferring   the   action  from  the 
party  committing  the  felony  to  the 
hundred,  yet,  with  respect  to  the  party 
i  nj  ured,  must  be  considered  as  remedial 
Antecedent  to  this  statute,  and  till  the 
trespass  was  turned  into  a  felony,  there 
is  no  doubt,  that,  against  the   r  703  ] 
actors  and  their  abettors,  the   ■■        J 
party  injured  would  have  been  entitled 
to  recover  damages  for  all  his  loss.  Id 
lieu  of  that  remedy,  which  can  no 
longer  be  had,  it  was  thought  better  10 
substitute  an  action  against  the  hun- 
dred, in  analogy  to  the  antient  policy 
of' the  kingdom,  by  which  the  men  of 
each  district  were  bound  to  maintain 
peace  and  order,  and  to  answer  for  tbe 
violation  of  them  within  that  district. 
The  act  does  not  say,  that  damage* 
shall  be  yielded  for  the  injury  done  to 
the  fabric  of  Ate  house,  but,  by  tie  de- 
molishing or  pulling  down  the  hoc*; 
and  it  seemed  to   be  admitted  in  the 
argument,  that,  if  tbe  destruction  of 
the  furniture  in  the  house  were  the 
necessary  conscquenceof  the  demolitioa 
of  the  house  itself,  the  plaintiff  would 
be  entitled  to  recover  the  full  amount 
of  his  loss.     If  the  parties  engaged  io 
tbe  destruction  of  a  house,  had,  by  un- 
dermining it,  thrown  in  the  walk  and 
roof,  so  that  the  furniture  was  crushed 
to  pieces,  all  that  damage,  being  the 
necessary  effect  of  the  demolition  of  the 
house,  must  have  been  made  good  to 
the  party  injured,  as  within  tbe  Terr 
words  of  the  statute;  tit.  "injured 
€€  or  damnified  by  such  demolishing 
41  or  pulling    down."      The  act  of 
felony,  in  that  case,  necessarily  pro- 
duces the  damages  sustained.  But  will 
not  the  principle  extend,  likewise,  to 
those  damages,  which,  though  not  the 
necessary  consequence  of  the  felony 
committed,  yet  are  clearly  the  inm*" 
diate  effect  of  that  cause  ?  If,  in  order 
to  destroy  the  walls,  the  mob  break 
down  the  wainscotting  and  the  glasses, 
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Taylor  argued  for  the  defendants. — Among  other  things* 
he  said,  the  negative  part  of  the  finding  distinguished  this 
case  from  both  the  others.    The  new  felony  created  by  the 
statute,  in  the  fourth  section,  is  clearly  confined  to  the  de- 
struction, 
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or>  if.  by  driving  a  beam  or  joist 
against  the  wall  to  throw  that  down, 
they  orcak  a  glass  fixed  against  the 
wainscot,  it  would  be  strange  to  argue, 
that  such  destruction,  not  being  a  ne- 
cessary, but  only  an  immediate  conse- 
quence of  demolishing  the  house, 
should  not  be  repaired  by  this  action. 
The  case  might  be  different  as  to  con- 
sequences that  are  neither  necessary 
nor  immediate  :  If,  for  instance,  one 
set  of  rioters  had  broken  in  on  the  7th 
of  June,  and  destroyed  the  house, 
leaving  the  goods  in  it,  and,  the  next 
day,  another  party  had  come  to  the 
house  so  left,  and  robbed  it  of  the  fur- 
niture. It  is  here  found  by  the  jury, 
according  to  the  truth  of  the  transac- 
tion, that  the  destruction  of  the  house, 
of  the  furniture,  and  of  the  garden, 
was  done  by  the  same  rioters  at  one  and 
the  same  time ;  that  the  rioters, "  in  de- 
molishing the  house,  did  damage  to  the 
garden,  &fC."  It  seems,  therefore,  to 
be  by  no  means  any  stretch  of  the  act, 
to  give  it  this  construction,  and  the 
condition  of  the  plaintiff  would  not  be 
so  good,  otherwise,  with  respect  to 
furniture,  fyc.  as  it  was  before.  As 
to  the  argument  urged,  with  great  in- 
genuity,— "  Of  the  inconvenience 
which  must  attend  this  construction, 
because  of  the  uncertainty,  in  the  first 
place,  as  to  what  furniture  was  in  the 
house,  and,  in  the  next  place,  the  still 
greater  uncertainty,  what  the  value  of 
that  furniture  was ;  whereas  the 
building  is  visible,  all  know  what  it 
has  been,  there  must  necessarily  be 
persons  qualified  and  competent  to  give 
a  tolerable  estimate  of  it,  and  the' pub- 
lic cannot  be  liable  to  much  impo- 
sition on  that  account."— That  argu- 
ment has,  undoubtedly,1  a  very  speci- 
ous appearance  ;  but  it  amounts  to  no 
more  than  this,  that  a  case  may  hap- 
pen, where  the  wise  and  benevolent  pur- 
poses of  the  law  may  be  perverted  to  a 
Vol.  II.  _     X 


fraudulent  intent.  The  present  in- 
stance, which  has  brought  a  great 
number  of  these  cases  before  the  court, 
has  proved  it  to  be  possible  to  guard 
against  the  hundred's  being  charged 
beyond  the  real  damage;  though  there 
might,  at  first,  be  some  ground  to 
suspect  thai  the  imagination  of  the 
party  and  his  friends  would  exaggerate 
the  amount  of  it.  In  most  of  the  actions 
that  have  been  tried,  the  loss  in  re- 
spect to  furniture  has  been  calculated 
with  tolerable  precision  ;  and,  if  care 
is  taken  on  the  part  of  those  who  are 
to  answer  for  it  (and,  from  the  multi- 
tude of  cases  which  unfortunately 
happened  last  summer,  it  appears 
that  care  may  be  taken,)  there  is  no 
great  reason  to  believe,  that  a  jury 
will  be  deceived  by  an  over-rated  esti- 
mate of  the  injury  which  the  party 
has  sustained  in  that  species  of  pro- 
perty. If  fraud- may  be  practised,  it 
is  a  fraud  of  a  nature  open  to  detec- 
tion ;  and,  by  a  reasonable  diligence 
on  the  part  of  those  affected  by  the 
consequences,  the  effects  of  the  fraud 
may  be  prevented.  This  is  not  like 
the  case  of  an  action  again&t  the  hun- 
dred upon  a  robbery,  where  the  value 
rests  solely  in  the  estimate  of  the  party, 
and  you  are  obliged  to  depend  on  his 
honesty.  The  argument,  therefore, 
has  not  such  weight,  as  at  first  it 
seemed  to  carry  with  it.  Hut,  if  it 
•  had  much  more  than  it  has,  it  would 
not  be  sufficient  to  controul  the  ope- 
ration of  the  act,  in  a  case  which  falls 
within  its  principle.  Therefore,  upon 
the  whole,  we  arc  of  opinion,  that  the 
plaintiff  ought  to  have  all  the  damages 
the  jury  thought  fit  to  give  :  That  he 
is  entitled  to  recover  for  the  destruc- 
tion of  the  furniture,  and  of  the  gar- 
den, as  such  destruction  is  (bund  to 
be  the  immediate  consequence  and  ef- 
fect of  the  destruction  of  the  house, 
and  cjonp  at  the  same  time. 
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1781.       structioo,  in  whole,  or  in  part,  of  tfoe  building  dgwebes, 
v^^^       ancj  the  sixth  section  refers  to  the  fourth,  and  ought  not  lobe 
Hyde        carried  beyond  it.     The  intention  of  the  legislature  was  to 
against       substitute  the  relief  against  the  hundred,  for  the  femedy  by 
Cog a v.       action  of  trespass  against  the  individual  offenders ;  the  mil 
remedy  against  them  being  merged  in  the  felony.    Upon  this 
principle,  the  construction  must  be,  that  the  hundred  is  only 
to  answer  for  such  damages  as  arose  from  the  felonious  part 
of  the  offence.    The  statute  is  to  be  considered  as  penal, 
,  not  only  against  the  rioters,  but  against  the  inhabitants  of  the 
hundred ;  for  it  subjects  them  to  the  damages,  as  a  punish 
merit  for, not  preventing  the  mischief.     Indeed,  to  construe  a 
law  as  remedial  in  one  part,  and  as  penal  in  another,  seems 
inconsistent;   and,    since  this  law  is,  in  many  respects,  so 
highly  penal,  it  ought  to  receive  the  strictest  interpretation. 
It  may  be  said,  that,  unless  the  hundred  were  te  be  heW 
liable  for  the  furniture,  the  sufferer  would  be  in  a  worse  si- 
tuation than  before,  because,  now,  as  the  offender  is  made 
a  felon  for  demolishing  the  building,  the  remedy  against  him 
for   destroying   the    furniture  is  also  goae.     Bat  there  tie 
other  instances  of  a  like  sort,  where  the  remedy  against  the 
hundred  is  not  co-exteusive  with  the  loss  of  remedy  against 
the  offender.     For  instance;  in  cases  of  robbeay,  the  hun- 
dred is  not  liable  if  the  robber  is  taken  within  forty  days 
after  the  crime  was  committed  (a),  nor,  in  cases  under  the 
black  act  (b),  if  the  offender  is  convicted  within  six  months. 
If  the  contents  of  a  house,  furniture,  $c.  had  been  meant, 
they  would  have  been  specially  mentioned  in  the  act. 

Lord  Mansfield  was  present,  but  declined  giving  any 
opinion.  > 

[  705  ]  Willes,  Justice, — According  to  this  verdict,  we  must 

consider  the  demolishing  of  the  goods  and  the  pulling  down 
of  the  house  as  one  transaction,  committed  at  one  and  the 
same  time.  The  jury  go  still  farther,  and  say,  that  the  goods 
were  in  the  house.  Then  comes  the  negative  part  of  the 
finding  ;  but  that  does  not  state  the  destrufction  of  the  furni- 
ture to  have  been  a  separate  act.  It  was  already  found  to 
have  been  the  same.  It  would  be  overturning  the  good  sense 
of  the  statute  to  restrain  it  in  the  manner  contended  for  ty 
the  counsel  for  the  defendants.  The  sixth  clause  I  rather  con- 
sider as  remedial.  It  may  be  said  to  be  penal  as  to  uw 
hundred,  but  it  is  certaiuly  remedial  as  to  the  sufferer,  lb* 
words  are,  that  the  inhabitants  of  the  hundred  in  which 
such  damage  shall  be  done,  shall  be  liable  to  yield  dantf& 
to  the  person  or  persons  injured  by  such  demolishing  or  pul- 
ling down.  What  damages  ?  The  value  of  the  house  is  #* 
the  whole  of  the  damage.  The  furniture  may  be  worth  twte 
iis  much  as  the  building.     The  decision  of  the  court  of  Lo& 

(b)  o  Geo.  I.e.-- 


(a)  13  Ed.  \.st.<2    c.  1.  28  Ed.  3. 
11.  !>7  El.  c  13.  8  Geo.  2.  c.  It). 
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men  Pleas  goes  full  as  far  as  this  case,  (though  there  were  in       1781 
that  case  no  negative  words  in  the  finding,)  for  it  extended  the      S^V/^J 
remedy  to  damages  out  of  the  house.     But  in  Radctiffe  v.        hyde 
Eden,  there  was  what  was  tantamount  to  this  negative  finding,      against 
for  it  was  not  stated,  that  the  house  was  demolished  or  pulled      Cogan. 
down  wholly  or  in  part,  and,  if  any  thing  is  to  be  implied,  it 
is  rather,  that  the  house  itself  was  not  demolished  in  that 
case,    at  least  the  windows,  shutters,  and  doors,  were  only 
specified  in  the  case,  and  it  was  not  even  stated,  that  ihe 
household  goods  were  destroyed  by  means,  or  in  consequence,  * 

of  the  demolition  of  any  part  of  the  house.  It  rather  seems, 
that  the  rioters  merely  broke  open  the  doors  and  windows  for 
the  purpose  of  getting  into  the  house.  In  point  of  policy,  the 
construction  contended  lor  on  the  part  of  the  plaintiff  is 
certainly  to  be  preferred,  if  the  case  were  new,  which  it  if 
not.  I  think  the  plaintiff  entitled  to  recover  for  the  furniture 
as  well  as  the  house. 

Ashhurst,  Justice, — 1  am  of  the  same  opinion.  If  the 
demolishing  of  the  furniture  had  been  a  separate  act,  I  agree 
with  the  counsel  for  the  defendants,  that  it  would  not  have 
been  felony,  and  that  die  sufferer  could  not  have  recovered 
against  the  hundred.  But,  here,  being  done  at  the  same 
time,  and  in  pursuance  of  the  riotous  transaction,  it  is  to  be 
considered  as  part  of  one  and  the  same  act.  It  was  not 
a  necessary,  but  it  was  an  immediate,  consequence  of  the  de- 
molition of  the  house.  The  rioters  got  possession  of  the  fur-  [  706  ] 
niture  by  demolishing  the  house.  The  act  was  so  much  the 
same,  that  if  one  of  them  had  not  been  in  the  house,  but  had 
received  some  of  the  furniture  in  the  street  from  the  others,  I 
think  he  would  have  been  guilty  of  felony,  as  being  concerned 
in  the  riot.  The  two  cases  relied  on  are  not  in  my  opinion 
to  be  distinguished  from  this.  The  purpose  of  the  act  is 
remedial,  and  therefore  it  ought  to  receive  a  liberal  con- 
struction. < 

Buller,  Justice,-— The  statute  is  so  penned,  that  the 
words  might  possibly  admit  of  two  constructions,  and,  there- 
fore, it  is  material  to  consider,  whether  it  is  penal  or  reme- 
dial; because  there  is  a  well-known  difference  in  the  rule 
of  construction,  as  applied  to  laws  of  the  one  sort,  and  of 
the  other.  Where  they  are  remedial,  the  interpretation  is  to 
be  liberal,  so  as  best  to  apply  to  the  end.  But  a  law  may 
certainly  be  penal  in  one  part,  and  remedial  in  another  [4] ; 
and  that  is  the  case  here.  There  is  no  danger  of  the  liberal 
construction  of  the  remedial  part  being  extended  afterwards 
to  the  penal.  The  distinction  has  been  too  long  established 
for  any  apprehension  of  that  sort.  If  the  clause  upon  which 
tliis  case  arises  is  remedial,  which  I  think  it  is,  the  most  ex- 
tensive sense  must  prevail  j  and  it  was  so  held  in  both  die 

cases 

[4]  Bones  v.  Booth,  C.  B.  M.  19  Gco.3.2  Blacht.  1225,  1227- 
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1781        c^ses  c*ted  at  the  bar.     Radcliffe  v.  JSden  was,  I  believe,  die 
first  case  on  the  construction  of  the  statute,  and  it  was  fully 
considered.     Mr.  Justice  Aston   said,  the  sense  of  the  act 
was,  that  the  damages  to  which  the  party  offending  would 
have  been  liable,  at  common  law,  should  be  transferred  to 
the  hundred.     Mr.  Justice  As hhuhst  stated,  as  a  ground 
of  his  opinion,  that  the  whole  was  one  act,  and,  my  Lord, 
after  having  given  a  full  opinion  at  first,  added,  afterwards, 
"  I  do  not  consider  the  demolition  of  the  household  goods 
"  as  consequential,    hut  as  part  of  the  act."    A  mistaken 
idea,  that  the  case  was  not  deliberately  decided,  was  thrown 
out  in  the  Common  Pleas,  and  produced  two  arguments  in  the 
case  of  Wilmot  v.  Horton.    It  is  not  possible  to  disunguiA 
either  of  the  two  from  this,  on  any  fair  principle.    Id  the  last, 
Lord  Loughborough,   in  delivering  the  opinion  of  the 
court,  stated  the  destruction  of  the  goods,  fyc.  as  thetmme* 
diate,  not  the  necessary,  consequence ;  so  that  they  did  not 
decide,  as  has  been  supposed  here  in  the  argument  for  the 
defendants,  on  the  ground  of  the  one  sort  of  damage  having 
been  the  necessary  consequence  of  the  other.    The  destruc- 
tion of  the  furniture  was  not,  in  either  of  the  cases,  the  ne- 

l  707  ]  cessary  consequence  of  the  demolition  of  the  house ;  beeaust 
it  was  part  of  the  same  act.  There  are,  therefore,  two 
prior  decisions  in  point;  and,  if  the  question  were  more 
doubtful,  it  must  be  governed  by  those  decisions.  But,  in- 
dependent of  authorities,  as  the  clause  is  remedial,  it  must 
receive  a  liberal  construction.  As  to  the  supposed  difficulty 
*  there  may  be  in  ascertaining  the  quantum  of  damages  from 
the  destruction  of  furniture  (a),  such  amount  is  more  capable 
of  proof  than  the  value  of  the  house,  where  the  state  of  the 
timbers,  fyc.  is  often  invisible,  whereas  the  quantity  and  qua- 
lity of  the  furniture  must  be  known,  in  most  instances,  to 
many  witnesses ;  and  nothing  more  will  be  to  be  done,  p 
these  cases,  to  estimate  the  loss,  than  what  is  necessary  » 
every  action  of  trover  for  household  goods. 

Judgment  for  the  plaintiff  [f  149]  [4 

(a)  This  was  a  topic  utged  at  the  [t  149]  Vide  Masons.  Satndmry^- 

bar  in  the  argument  here,  and  much  R.  E.  22  Geo.  3,  and  the  London  At 

relied    on  in  the  case    of  Wilmot  v.  surance  Company  \.  Satnsbury,B.R.T' 

Horton.  23  Geo.  3.  £  Cam.  Scacc.  H.  25  Geo.  3. 


[f]  In  Greasley  v.  Higginbottom,  1 
East.  636,  where  the  mob  had  pulled 
down  and  damaged  part  of  the  plain- 
tiff's house,  by  means  of  which  some 
flour  of  the  plaintiff  was  spoiled  and 
destroyed;  and  thoy  then  proceeded 
to  take  possession  of  the  remainder  of 
the  flour,  part  of  which  was  stolen, 


and  part  sold  out  among  themselves  at 
an  under  price;  it  was  held,  that  k 
could  only  recover  for  the  dam*? 
done  to  the  house,  and  that  part  ^ 
the  flour  which  was  spoiled  and  des- 
troyed by  means  thereof.  This  case 
does  not  appear  to  have  been  the« 
cited. 
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Stone  against  Forsyth,  jsaw. 

TSSUE  being  joined  on  a  plea  in  bar  to  an  avowry  for  rent  The  «ui  of  a 
-*•  in  arrear,  the  cause  was  tried  before  Lord  Mansfield,  {^jj<^^,b 
at  Guildhall,  at  the  Sittings  after  last  Hilary  Term,  and  a  case  aUpower  in  7 
reserved,  which  stated ;  v  her  marriage- 

That  Ann  Wilson,  widow,  being  possessed  of  a  leasehold  not  bTg^en^^ 
estate,  for  a  long  term  of  years,  and  money  and  goods,  and  evidence,  to 
having  two  children,  prepared  her  will,  (which  was  set  forth  pJiZtnJp%? 
in  the  case,  in  hoc  verba,)  by  which  she  gave  the,  leasehold  PW»  u»  **  h*» 
estate,  and  her  money  and  goods,  to  her  executors  therein  the^cctoasticai 
named,  in  trust  for  her  children.    The  will  concluded  thus. —  court. 
"  In  witness  whereof,  1  have  hereunto  set  mv  hand  and  seal, 
"  the  2,1th  day  of  March,  1779,  Ann  Wilson.  Duly  attested 
u  by  John  Crouth  and  John  Davies" — That  in  contempla- 
tion of  a  marriage  with  the  defendant,  the  said  Ann*  Wilson 
had  entered  into  articles  to  the  following  effect : — "  Articles 
"  of  agreement  made  the  )7th  of  April,  1779,  between,  #c.w — 
That  the  articles  recited  an  intended  marriage  between  her      r  708  ] 
and  the  defendant,  and  that  it  was  agreed,  that  she  should 
have  all  her  leasehold  estate,  money,  fyc.  for  her  separate  use. 
That,  for  that  end,  the  defendant  covenanted  and  agreed  with 
one  of  the  persons  made  an  executor  by  the  will,  as  a  trustee 
for  the  wife,  that,    notwithstanding  the  intended  marriage 
should   take   effect,  and,  from  and  after  the  solemnization 
thereof,  the  leasehold  estate  should  be  held  and  possessed  by 
such  person,  and  to  such  uses,  as  she  should,  at  any  time 
during  her  life,  limit,  give,  demise,  order,  appoint,  or  dis- 
pose of,  either  by  her  last  will  and  testament,  m  writing,  or 
by  any  other  writing,  purporting  or  intending  to  be  her  last 
will  and  testament,  or  by  any  other  writing,  to  be  signed  with 
her  hand,  or  to  which  she  should  subscribe  her  mark,  in  the 
presence  of  two  or  more  credible  witnesses ;  that  the  defend- 
ant would  permit  and  suffer  her  to  make  such  will,  or  other 
writing,  as  aforesaid,  and  that  he  would  permit' and  suffer 
such  will  thereafter  to  be  made,  to  be  fully  proved  by  the  e.r- 
ecutors  in  such  will  named,  and  probate  of  suck  will  to  be  had 
and  taken  as  usual ;  and" that  the  person  or  persons  to  whom 
the  said  Ann  should  give  and  dispose  of  her  separate  estate, 
by  her  will  or  any  other  writing  that  should  be  signed,  sealed, 
and  executed,  by  her,  in  the  presence  of  two  or  more  ere-  N 

dible  witnesses,  as  aforesaid,  should,  and  might,  peaceably 
enjoy  the  same.  '  That  the  said  will  and  marriage  articles 
were  both  executed  on  the  same  day,  at  the  same  place,  and 
before  the   same  witnesses.      That  the  marriage  was  so- 
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1781.  lemnized  on  the  27th  of  April,  1779,  and  Ann  Wilson  £edon 
the  3 1st  of  December,  1 779.  That  the  said  will  had  not  been 
proved,  but  letters  of  administration  of  the  estate  and  effects 
of  the  testatrix  had  been  granted  to  the  defendant.  That  the 
will. had  been  offered  to  be  proved,  but  probate  was  refused, 
only  because,  upon  the  face  of  the  articles,  the  will  bore 
date  before  the  articles. 

The  question  stated  for  the  opinion  of  the  court  was,  whe- 
ther the  will  was  a  valid  disposition  of  the  effects  of  die  wife. 
If  it  was,  a  verdict  to  be  entered  for  the  plaintiff,  and  ike 
versa. 

This  case  was  to  have  been  argued  this  day,  by  Bo&er,  for 
the  plaintiff,  and  Morgan,  for  the  defendant. 

Bower  stated  the  question  to  be  a  mere  question  of  pre- 
sumption, as  to  the  priority  in  point  of  time  in  the  execu- 
tion of  the  two  instruments,  the  will,  and  the  articles;  for, 

[  709  ]  ^  the  will  was  posterior  to  the  articles,  though  executed  the 
same  day,  it  was  then  valid  [c£?*],  and  the  defendant  had  no 
title;  but  Lord  Mansfield  said,  another  question  would 
first  arise,  viz.  whether  the  court  could  take  any  notice  of  the 
paper  called  a  will,  till  proved  in  the  Ecclesiastical  court. 
Bower,  upon  this,  contended,  that,  though  called  a  will,  yet 
this,  in  truth,  was  not  one,  in  a  strict  legal  sense,  but  an  ap- 
pointment, and,  therefore,  did  not  require  a  compliance  with 
the  rules  respecting  wills  properly  so  called.  But  his  Lord- 
ship said,  it  had  been  settled,  that,  before  you  can  come 
into  Chancery,  on  a  title  to  personal  property,  under  the  will 
of  zfeme  covert  [11,  to  whom  the  power  of  making  a  will  is 
reserved,  such  will  must  be  proved  at  the  Commons ;  and 
that  the  same  rule  must  prevail  in  a  court  of  law :  that,  if  the 
Ecclesiastical  court  would  not  grant  probate,  the  proper 
course  was  to  appeal  to  the  Delegates  [*f  150]. 

The  Postea  to  be  delivered  to  the  defendant  [2]. 


[O]  S.  P.  Taylor  v.  Rains,  B.  R. 
H.  1  Ann.  7  Mod.  147.  In  11  Vin. 
Titje  Executor  D.  pi.  1,  in  marg.  this  is 
supposed  to  be  the  same  case  with  Shar* 
delow  v.  Noylor,  1  Salk.  313,  though 
the  two  reports  differ  in  this  material 
fact,  that  in  7  Mod.  the  will  is  stated 
to  have  been  executed  before,  in  SaUt. 
after,  the  marriage. 

[l]  Though  this  will  was  executed 
before  the  marriage,  yet,  as  the  mar- 
riage, if  there  had  been  no  power  re- 
served by  the  articles,  would  have  re- 
voked it  fa  J,  and  jt  could  only  be  va- 
lid on  the  supposition  of  its  being  exe- 
cuted subsequent  to,  and  authorised  by 


them,  it  must  be  considered  exactly  m 
the  same  light  as  if  made  after  the 
marriage. 

[t  150]  Vide  Ross  v.  Ever,  ft*. 
1744.  3  Atk.  156.  160.  lfc.  Jenkm 
v.  Whitehouse,  B.  Jt  M.  31  Gto.  2. 
1  Bur.  431,  <&  According  to  whick 
cases  and  also  Taylor  v.  Rains,  ci«d 
supra,  p.  708,  note  [<&*],  the  regular 
course,  in  cases  like  this,  is,  for  tk 
Spiritual  court  not  to  give  probated 
the  will,  but  administration,  with  the 
will,  as  a  testamentary  paper,  annexed. 

[$]  There  were  several  avowries  on 
the  record,  and  issues  joined  on  all: 
and,  the  jury  having  found  for  the 

plaintiff 


fa)  Vide  Brady  v.  Cubitt,  M.  19  Geo.  3.  supra,  p.  34  to  40. 
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plaintiff  on  all  but  that  on  which  the 
case  was  reserved,  afterwards,  in  Tri- 
nity Term,  22  Geo.  3.  Morgan  obtained 
a  rule  to  shew  cause  why  the  Master 
should  not  allow  the  defendant  the  full 
costs  on  all  the  issues.  He  contended, 
that  a  defendant  or  avowant  in  reple- 
vin, is  an  actor,  and  to  many  purposes 
considered  in  law  as  a  plaintiff.  That 
different  avowries,  therefore,  ought 
to  be  looked  upon  as  different  counts  in 
a  declaration,  and  that  when  separate 
issues  arc  joined  on  different  counts, 
and  any  one  of  them  is  found  for  the 
plaintiff,  he  is  allowed  the  costs'  of  the 
whole  record.  Vide  supra,  Butchery. 
Green,  E.  21  Geo.  3.  p.  652.  That, 
by  §  5.  of  4  Ann.  c.  16".  if  any  special 
matter  pleaded  by  virtue  of  that  sta- 
tute by  any  defendant,  tenant,  or  plain- 
tiffin  replcxin,  shall  be  judged  insuffi- 
cient cm  demurrer,  or  found  for  the 
plaintiff  or  demandant  on  verdict,  costs 
are  given ;  but  that  it  could  not  be 
supposed,  that,  in  the  general  words 
*'  defendants  or  tenants,"  were  includ- 
ed avowants  or  defendants  in  replevin  ; 
and  if  they  were  not  included,  they 
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ought,upon  general  prin- 
ciples, to  have  their1  fufl 
costs,  in  such  a  case,  be- 
cause, if  any  one  of  ,the 
avowries  is  found  against 
the  plaintiff,  ,  it  shews 
that  he  had  no  cause  of  action.  On 
Wednesday  the  5th*of  June,  1782.  WaU 
lace  and  Bower  shewed  cause;  and 
Lord  Mansfield,  Willes,  and 
Buller,.  Justices,  (Ash hurst,  Jus- 
tice, being  absent,)  were  clear,  that  an 
avowant  is  a  defendant  within  the 
meaning  of  the  act,  and  said,  it  had 
always  been  so'considered  in  the  taxa- 
tion of.  costs. 

Indeed  if  it  were  not  so,  there  would 
be  no  authority  under  §  4.  to  plead 
different  avowries. 

Vide  Coan  v.  Bowles,  B.  R.  H.  2  & 
3  Will,  if  Mary  where  it  was  held,  that 
an  avowant  is  not  a  plaintiff  within 
the  meaning  of  3  Hen.  7*  c.  10.  so  as 
to  be  entitled  to  costs  on  the  affirm- 
ance of  a  judgment  in  his  favour. upon 
a  writ  of  error.  Carth.  122.  4  Mod.  7. 
1  Show.  13.  165.     I  Salk.  95. 205. 


Doe,  Lessee  of  Sir  William  Gibbons,  Bart.     [  7io  ] 


against  Pott  and  Others. 


Tuesday, 
26th  June 


u 


PON  an  ejectment,  tried  before  Lord  Mansfield,  at    if  a  lord  of  a 
the  Sittings  for  Middlesex,  a  case  was  reserved  for  manor  nwwigagt 
the  opinion  of  the  court,  the  iriaterial  part  whereof  was  as  to'^iud  aftcr^ 

follows : —  wards  purchase 

By  lease  and  release,  dated  the  SQtn  and  30th  of  March,  X°^]d 
1754,  the  manor  or  lordship  of  Stanzeelf,  with  the  rents  of  and  take  sur-' 
assize,  rents  of  the  freehold  and  cuirfoftiary  tenants,  and  all  tolSm'seff  in^ 
rights,  privileges,  and  appurtenances,  to  the  said  manor  be-  they  shall  enure' 
longing,  and  divers  freehold  lands,  and  also  the  mafnor  of  *el h^nc ^  .of 
Shepcotts,  alias  Hammonds,  with  (tie  rights,  members,  <  and  and  a  settlement 
appurtenances  thereof,    and  divers  freehold  messuages    and  J}J  J[u  j$°ta1e°f 
lands,  were,  for  a  valuable  consideration,  conveyed  by  the  mortgaged  to  A. 

trustees  8ha"  Pa? lhe 

equity  of  re- 
demption of  such  surrendered  copyholds.— If  a  mortgagor  devises'  the    mortgaged  premises,   and 
aftcruards   pays  off  (lie  mortgage,  and  the  mortgagee  conveys  the  legal  estate  to  a  trustee*  in  trust 
fox  the  mortgagor,  such  a  transfer  of  the  legal  estate  stiaU  not  operate  as  •  revocation  of  the 


will. 
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1781.       trustees  of  the  Earl  of  Dunmore  deceased,  to  Sir  John  Gib- 

v^v^/        bom,  and  his  heirs.     By  indenture,  dated  the  2d  of  April 

Doe         following,  Sir  John  Gibbons  mortgaged  all  the  aforesaid  pre- 

against       mises  to  the  said  trustees,  for  the  term  of  1000  years,  for 

Pott.  securing  £  10,000  and.  interest,  being  the  s&n  he  was  de- 
ficient of  paying  for  his  original  purchase.  By  lease  and  re- 
lease, dated  the  7th  and  8th  of  April,  1755,  Sir  John  Gib- 
bons mortgaged  in  fee,  to  Agatha  Child,  the  manors  and 
premises  so  purchased  by  him  as  aforesaid  of  and  from  the 
trustees  of  the  Earl  of  Dunmore,  and  therein  particularly 
mentioned,  for  securing  .£20,000  and  interest,  out  of  which 
sum  the  c£  10,000  and  interest,  due  to  the  Earl  of  Dunmore  s 
trustees,  was  paid  off,  aud  the  term  of  T00O  years  assigned, 
by  an  indenture,  dated  the  said  8th  of  April,  1755,  to  a 
trustee  for  the  better  securing  the  ,£20,000,  which  was  not 
paid  at  the  time  stipulated  in  the  mortgage.  Between  the 
]  time  of  this  last  mortgage  to  Mrs,  Child,  and  the  year  1 767, 

Sir  John  Gibbons  purchased  several  copyhold  tenements  and 
lands,  (being  part  of  the  premises  in  question,)  held  of  the 
manor  of  Stanwell,  and  the  customary  tenants,  of  whom  be 
purchased  them,  surrendered  them  into  the  hands  of  the  lord 
of  the. said  manor,  by  the  rod,  (some  into  the  hands  of  Sir 
John  himself,  and  some  by  the  hands  and  acceptance  of  the 
steward  of  the  said  manor,)  unto  the  said  Sir  John  Gibbons 
.  (who  was  described  in  the  surrenders  as  lord  of  the  said 
manor  of  Stanwell,)  his  heirs  and  assigns  for  ever.     By  lease 

[  711  ]  and  release,  dated  on  the  17th  and  18th  of  April,  1755,  cer- 
tain freehold  messuages,  lands,  tenements,  and  hereditaments, 
situated  in  Stanwell,  were  sold  and  conveyed  to  Sir  John 
Gibbons,  and  all  and  singular  the  said  last-mentioned  mes- 
suages, lands,  tenements,  and  premises,  were,  by  lease  and 
release,  dated  the  lyth  and  20th  of  April,  1755,  mortgaged 
in  fee  to  Mrs.  Child,  for  the  further  securing  the  ^QOjOfJO. 
'  By  lease  and  release,  dated  on  the  30th  and  31st  of  August, 
1771,  in  consideration  of  a  marriage  then  intended  between 
the  lessor  of  the  plaintiff,  (the  eldest  son  of  Sir  John  Gib- 
bons,) and  his  now  wife,  and  of  her  marriage  portion, — (after 
seeking  that  Sir  John  Gibbons  was  seised  of  all  that  the 
manor,  or  reputed  manor  or  lordship  of  Stanzcell,  and  of  the 
manor  of  Shepcotts,  alias  Hammonds,  and  of  the  capital 
messuages,  and  of  divers  other  messuages,  mills,  lands,  tene- 
ments, and  hereditaments,  which  he  purchased  from  the  trus- 
tees of  the  Earl  of  Dunmore,  subject  to  a  mortgage  thereof 
made  by  him  to  Agatha  Child,) — Sir  John  Gibbons  con- 
veyed* to  William  tiuller  and  Joseph  Pickering,  in  fee,  all 
that  the  manor  or  lordship  of  Stanivell,  with  the  rights,  mem- 
bers, jurisdictions,  privileges,  rents  of  assize,  rents  of  the  free- 
hold and  customary  tenants,  and  all  "other  the  appurtenances 
thereunto  belonging,  and  also  all  that  the  manor  of  Shepcotts, 

albs 
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alias   Hammonds,  with  the  rights,  members,    and   appurte-       1781. 
nances  thereof,  and  all  and  singular  the  messuages,  lands,       v^vw 
tenements,  hereditaments,  and  premises  therein  particularly         Doe 
described,  and  are  the  same  premises  which  he  purchased  of      against 
the  said  trustees  of  the  Earl  of  Dunmore,  and  which  were        Pott. 
conveyed  to  him  by  the  indentures  of  the  20th  and  30th  of 
March,  1754,  and  also  comprised  m  the  mortgage  to  the  said 
Agatha  Child,  of  the  7th  and  8th  of  April,  1755,  to  secure 
an  annuity  of  «£l000  out  of  the  same  to  the  lessor  of  the 
plaintiff,  during. his  and  his  father fs johit  lives,   and  to  the 
intended  wife  of  the  lessor  of  the  plaintiff,  -  after  the  death 
of  her  said  intended  husband,  as  her  jointure,  and,  subject 
thereto,  to  the  use  of  Sir  John  Gibbons  for  life,  remainder 
to  trustees  to  support,  fyc.  remainder  to  the  use  of  the  les-     ' 
sor  of  tlie  plaintiff  for  life,  with  several  remainders  over, 
and  the  ultimate  remainder  to  Sir  John  Gibbons  in  fee.    On 
the  fz2d  of  November,  1772,  Sir  JohnGibbons  made  his  will, 
whereby,  after  reciting  the  last-mentioned  lease  and  release  of 
the  30th  and  31st  of  August,  1771,  he  devised  the  reversion 
in  fee  of  the  said  manors  of  Stanwell  and  Shepcotts,  alias 
Hammonds,  and  all  the  lands,  hereditaments,  and  premise*     «     ^ 
which  he  purchased  of  the  trustees  of  Lord  Dunmore,  de- 
ceased, to  Dr.  Erasmus  Saunders,  (since  deceased,)  and  Jo-      [  712  ] 
seph  Pickering,  in  fee,  upon  certain  trusts  and  to  certain 
uses  not  material  to  be  stated.    The  will  then  recited,  that  he 
had  made  several  very  considerable  purchases  of  several  other 
real  estates  at  Stanwell  aforesaid,  and  elsewhere  in  the  same 
county,  since  the  purchase  of  his  said  manor  of  Stanwell, 
and  other  premises  therein  before  mentioned,  made  of  the 
trustees  of  the  Earl  of  Dunmore,  and  he,  thereby,  gave  to  ' 

the  said  Dr.  Erasmus  Saunders,  and  Joseph  Pickering,  and 
their  heirs,  all  other  his  messuages,  lands,  hereditaments,  and 
real  estates  at  Stanwell,  or  elsewhere  in  the  said  county  (of 
Middlesex,)  with  their  appurtenances,  (except  such  parts 
thereof  as  were  inclosed  witnin  his  gardens  and  park,)  in  trust 
to  sell  and  dispose  thereof,  and,  with  the  money  arising  from 
.  the  sale,  to  pay  and  discharge  all  principal  and  interest  due 
on  any  mortgages,  or  other  incumbrances  affecting  the  said 
estate,  and,  from  and  after  payment  thereof,  to  apply  the 
residue  of  such  purchase-monies  in  paying  and  discharging  the 
fortunes  therein  before  given  to  his  younger  children.  At  the 
time  when  Sir  John  Gibbons  made  his  will,  the  manors  of 
Stanwell  and  Shepcotts,  alias  Hammonds,  were  in  mortgage 
to  Mrs.  Child,  as  before  stated,  and  all  the  copyhold  pre-  > 
mises  before  mentioned  were  purchased  by  him  after  the  mort- 
gage made  to  Mrs.  Child.  By  lease  and  release,  dated  the 
1st  and  2d  of  March,  1776,  in  consideration  of  the  sum  of 
,£20,000  (Mrs.  Chilif*  mortgage-money,)  paid  to  the  persons 
then  entitled  to  the  same,  by  Buller  and  Pickering,  the  trus- 
tees 
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1781.  te€S  m  *he  tnarriage-setdement  of  the  lessor  of  die  plaintiff, 
all  the  said  manors,  and  all  the  other  messuages,  lands,  te- 
nements, and  hereditaments,  contained  in  the  said  mortgage 
of  the  7th  and  8th  of  April,  1755,  and  purchased  by  Sir 
John  Gibbons  of  the  said  trustees  of  the  Earl  of  Dunmore, 
were,  at  the  request  of  Sir  John  Gibbons,  and  of  the  lessot 
of  die  plaintiff  and  his  wife,  released  and  confirmed  to  the 
said  Duller  and  Pickering,  and  their  heirs,  to  the  same  uses 
and  trusts  as  by  the  marriage-settlement  of  the  30th  and  3 1st 
of  August,  1771 ,  Were  limited  concerning  the  same,  freed 
and  discharged  from  all  equity,  terms,  provisoes,  and  condi- 
tions, of  redemption.  By  lease  and  release,  dated  on  the 
same  days  respectively,  and  made  between  the  same  parties 
with  those  last-mentioned, — after  reciting  that  the  ,£20,000 
and  all  interest  had  been  paid,  and  that,  thereby,  the  pre* 
mises  conveyed  for  better  securing  the  payment  thereof  were 
become  released  and  discharged, — all  and  singular  the  capital 
[  713  ]  messuage,  and  all  other  rneasuagetf,  lands,  tenements,  here- 
ditaments, and  premises;  in  the  lease  and  release  of  the  19th 
and  20th  of  April,  1755,  mentioned,  were  duly  granted, 
released,  and  conveyed  to  the  use  of  the  said  Joseph  Pickering, 
his  heirs  and  assigns,  free  from  the  proviso  of  redemption 
contained  in  the  release  of  the  20th  of -April,  1755,  in  trust 
for  Sir  John  Gibbms  in  fee.  Sir  John  Gibbons  died  in  June, 
1776,  without  retokkig  or  altering  hi*  will,  greatly  indebted 
to  many  person*  by  bonds ;  leaving  the  lessor  of  the  plaintiff 
his  heir  ad  law :  And  the  surviving  trnttee  under  the  will,  coo- 
ceiling  himself  entfded  to  the  premises  contained  in  die  dr¥» 
ferent  surrenders  herein  before  mentioned,  and  also  to  the 
freehold  premises  contained  m  the  lease  and  release  of  the 
17th  and  18th  of  April,  1755,  had  agreed  to  self  the  same 
to  pay  Sir  Jpkn'3  debts,-  but  the  lessor  of  the  plaintiff  abo 
conceiving  hitnfelf  entitled  to  the  same  premises,  he  hath 
brought  this  ejectment  fof  (he  recovery  of  the  possession 
thereof. 

Upon  this  ease,  the  quetftictas  stated  for  (he  opinion  of  the 
court,  were; 

1.  Whether  the  feasor  of  me  plaintiff,  as  heir  4t  law  of 
his  rather,  or  as  tenant  for  life  in  possession  of  Ae  estates 
comprised  in  his  marriage-settlement,  is1  entitled  to  the  pre- 
mises contained  in  the  said  surrenders  ? 

$.  Whether  the  lessor  of  th6  plaintiff,  as  heir  at  law  of 
his  father,  is  entitled  to  the  premises  contained  in  the  lease 
and  release  of  the  17th  and  18th  of  April,  1755  i 

Oki  Tuesday,  the  ,19th  of  Jane,  the  case  was  argued,  by 
Lawrence,  for  the  plaintiff,  and  Wilson,  for  the  defendant. 

The  arguments  for  the  plaintiff  were  to  Are  following 
effect.  ' 

1st  Question.— On  this  patt  of  me  case,  it  was  contended; 

1.  That 
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1.  That  the  copyhold  lands  passed  to  Sir  William  Gibbons       1781. 
for  life  by  the  terms  of  the  marriage-settlement;  or,  $.  That       \^^^j 
they  were  not  comprised  in  the  will  of  Sir  John  Gibbons,        doe 
and,    therefore,  descended  to  Sir    William,   as  his  heir  at       a«ainst 
law.      1 .  The  copyhold  lands  were  parcel  of  the  manor  of        Pott. 
Stanwell,  for  they  are  stated  to  have  been  held  of  the  ma* 
nor,  and,  in  contemplation  of  law,   customary  lands  held 
of  a  manor  are  parcel  thereof.    The  freehold  interest  is  in 
the  lord,  for  which  reason  the  copyholder  cannot  prescribe 
in  a  que  estate.    The  forms  of  conveyancing,  as  well  as  those 
of  pleading,  prove*  the  same  position ;  for  copyholds  pass  by 
surrender  to  the  lord,  and,  from  the  nature  of  a  surrender,  it 
can  only  be  made  to  one  who  has  a  higher  interest  in  the 
estate  than  the  person  who  surrenders.    The  copyholder  is,      [  714  ] 
in  point  of  law,  only  tenant  at  will.    These  copyhold  lands, 
therefore,  passed  by  the  original  and  subsequent  deeds.    The 
words  are  certainly   sufficiently  comprehensive  to  include 
them ;  for  they  not  only  mention  "  manor  or  lordship,"  but 
also  "  all  rights,    privileges,   and  appurtenances  thereunto 
"  belonging."    Sir  John  Gibbons,  as  mortgagor  in  posses- 
sion, could  do  no  acts  to  injure  or  diminish  the  security  of  the 
mortgagee  y  though  he*  might  do  such  as  should  tend  to  her 
advantage.     He  might  take  a  surrender,  or  an  escheat,  for  the 
benefit  of  the  mortgagee.    So  it  is  settled,  "  that  if  one  who 
"  has  a  manor  devise  it,  and,  after,  a  tenancy  escheat,  that 
"  shall  pass  by  the  devise  as  part  of  the  manor ;"  Buhter  V. 
Coke  (a).    The  surrenders  to  Sir  John  Gibbons  were  the  mere 
determinations  of  estates  at  will  in  parcel  of  the  manor  mort- 
gaged to  Mrs.  Child.    The  holds  surrendered  became,  after 
the  surrender,  part  of  the  mortgaged  premises  comprised  in 
the  deeds  of  the  7th  and  8th  of  April,  1755,  and  in  the  mar- 
riage-settlemeift  of  Sir  William  Gibbons;  and,   therefore, 
after  the  redemption  of  the  mortgage,  and  the  death  of  Sir 
John,  they  vested  in  Sir  William  as  tenant  for  life. — 2.  But, 
if  the  court  should  think  the  settled  estate  confined  to  such 
lands  as  Sir  John  had  at  the  time  of  the  first  mortgage  to 
Mrs.  Child)  Sir  William  will  be  entitled  to  them  as  heir  at 
law,  if  th%  did  not  pass  by  the  will.     Now,  by  the  will,  no- 
thing is  devised  but  a  reversion  in  the  manors,  and  the  freehold 
estate,  (exclusive  of  the  manors,)  which  he  purchased  after- 
wards. 

2d  Question. — There  are  also  two  grounds  upon  which  Sir 
William' %  claim  to  the  freehold  purchases  of  his  father  may 
be  supported. — 1.  The  purpose  of  the  second  devise  waft,to 
pay  off  mortgages  and  other  incumbrances  affecting  the  lands, 
and  which  were  a  real  lien,  and  would  be  a  charge  upon  them, 
into  whatever  hands  they  might  come.  Now,  after  the  mort- 
gage on  the  freehold  purchase  was  paid  off,  there  were  no 

incumbrances  % 

(a)  B.  R.  J)/.  6  Ann.  1  Salk.  237,  233, 
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1781.       incumbrances  on  the  freehold  estate,  that  would  have  followed 
v^v^       it  into  whatever  hands  it  came.     The  testator  is  not  stated  to 
Doe  have  left  any  bon<Js  which  would  affect  the  land.     Before 

against  the  statute  of  S  W.  Sf  M.  c.  14.  lands  in  the  hands  of  a  devisee 
Pott.  were  not  liable  to  bond-debts,  and,  since  the  statute,  it  has 
been  held  "  that  a  bond  is  not  a  lien  upon  the  land ;"  Par* 
slowe  v.  JVeedon  (b).  If  an  heir  at  law  sell  the  lands^  a  bond- 
creditor  cannot  follow  them.  The  purpose  of  the  devise  to 
[  715  ]  the  trustees  being,  therefore,  fulfilled  before  the  testator's 
death,  the  devise  itself  became,  void. — But,  2.  If  this  con- 
struction should  not  be  adopted,  still,  an  event  happened  after 
the  making  the  will,  by  which  that  part  of  it  which  relates  to 
the  freehold  purchase  was  revoked.  It  is  an  established  rule, 
that,  if  the  nature  of  a~  testator's  interest  is  altered  after  the 
devise,  such  alteration  operates  as  a  revocation  in  law  pro 
tanto.  Thus,  if  a  man,  seised  in  fee,  make  a  will  of  lands, 
and,  afterwards,  make  a  feoffment,  or  levy  a  fine,  to  the  use 
of  himself  in  fee,  though  he  is  in  of  the  old  estate,  yet  this 
is  a  revocation.  1  Rollers  Abr.  614,  6 15.  Now,  in  this  case, 
at  the  time  of  the  will,  the  legal  estate  was  in  Mrs.  Chiid, 
and,  after  the  will,  was  transferred  from  her,  and  coirveyed 
to  Pickering,  and,  though  the  equitable  interest  may  hare 
remaiqed  the  same  after  the  conveyance  to  Pickering,  yet, 
there  having  been  an  alteration  in  the  legal  estate  alter  tfa* 
will,  that  shall  operate  as  a  revocation;  for  it  was  determined, 
in  the  case  of  the  Earl  of  Lincoln  v.  Roils  (a),  that  equitable 
and  legal  estates,  as  to  implied  revocations,  stand  upon  the 
same  footing,  and  are  governed  by  the  same  rules. 

For  the  defendant,  the  substance  of  the  arguments  was 
as  follows : 

1st  Question. — 1.  All  the  interest  which  Sir  Join  Gibbons 
had  in  the  manor  of  Stanwell  at  the  time  of  the  first  mort- 
gage certainly  passed  by  the  marriage-settlement,  to  the  lessor 
of  the  plaintiff;  therefore,  the  freehold  interest  in  the  whole 
passed ;  but  the  copyhold  interest  did  not  pass,  because  that 
was  not  in  Sir  John  at  the  time  of  the  mortgage.  The  copy- 
hold interest  is  a  distinct  permanent  thing,  taken  notice  of  by 
the  law,  and  was,  in  this  case,  in  divers  persons  distinct  from 
the  lord,  at  the  time  of  the  mortgage.  As  soon  as  the  mort- 
gage became  forfeited,  Mrs*  Child  had  an  absolute  estate  in 
fee-simple  in  the  manor,  or  freehold  part;  and  Sir  John,  from 
that  time,  was  only  her  tenant  at  will.  Under  those  circum- 
stances, the  surrenders  were  made  to  him  in  fee.  It  is  not 
true,  when  a  tenant  of  a  manor,  either  for  a  lesser  estate,  or 
in  fee,  takes,  by  surrender  or  forfeiture,  a  copyhold  estate  held 
of  the  manor,  that  the  copyhold  is  thereby  extinguished, 
.  and  blended  in  the  mauor.  In  the  first  case,  the  qualified 
holder  of  the  manor  cannot  extinguish'  it;  for,  if  he  lets  it 

lor 

(b  J  Cane.  Trin.  17 18.  lEq.Ca.  149.     Pari.  Cases  154.     S.  C.  1  Eq.  ft. 
(a)  Dom.  Proc.   T.1695.     Show.     411,  412.  2  Frccm.  202. 
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for  years  by  indenture,  it  will  still  continue  demiseable,  as 
copyhold,  by  the  reversioner.  In  the  other  case,  i.  e.  where 
he  is  tenant  in  fee  of  the  manor,  he  may  extinguish  the  copy- 
hold by  granting  it  out  by  a  deed  or  common-law  conveyance, 
for,  after  that,  it  would  lose  an  essential  quality  of  copy- 
hold, because  it  would  not  have  continued  demiseable  by 
copy  of  court  roll;  but,  in  that  case,  till  he  does,  die  copy- 
hold interest  only  contiuues  suspended,  and  it  may  be  granted 
out  agairi  as  copyhold*  If  Sir  John  Gibbons  had  had  no  in- 
terest in  the  manor  at  the  times  of  the  surrenders  to  him ;  if, 
for  instance,  Mrs.  Child  had,  before  that  time,  taken  posses- 
sion of  it  by  ejectment,  he  might  have  compelled  her  to  ad- 
mit him  as  tenant  of  the  surrendered  copyholds.  Being  te- 
nant at  will  under  her,  at  the  time  the  copyhold  interest  was 
suspended,  he  could  not  admit  himself ;  but,  as  soon  as  his 
tenancy-  at  will  should  have  ceased,  by  a  severance  of  the  pos- 
session of  the  manor,  and  of  the  copyhold,  he  could  have 
obliged  her  to  admit  him ;  and  she  would  have  been  entitled 
to  all  the  incidental  services  from  him.  This  doctrine  is 
clearly  explained  in  Frenches  Case  (a),  and  in  that  of  Co- 
nesbie  v.  Husky  (b). — 2.  If  these  copyhold  lands  are  not 
comprehended  in  the  settlement,  they  must  be  considered  as 
having  passed  by  the  will.  There  are  certainly  words  suffi- 
cient for  that  purpose,  viz.  "  All  other  my  messuages,  lands, 
"  hereditaments,  and  real  estates."  That  general  words  like 
these  will  pass  copyhold,  as  tfell  as  freehold,  lands;- has  often 
been  determined  [1] ;  as  in  Acherley  v.  Vernon  (c),  and  Doe, 
Lessee  of  Pate,  v.  Davy  (d)  [2]  [f  151]. 

It 
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1781. 


Doe 

against 

Pott. 


(a)  B.  R.  M.   18  *  19  EL    4  Co. 
31.  a,  b. 

(b )  B.  R.  E.    38  EL  Cro.  EL  459- 
[1]  The  words   of  the    statute  of 

27  Eliz.  c.  4.  §  2.  against  covinous 
and  .fraudulent  conveyances,  are, 
"  lands,  tenements,  or  other  heredita- 
"  ments  whatsoever."  In  the  Law  of 
N.  Pr.  p.  108,  edition  of  1775,  a  case 
is  stated,  where  Blencowe,  Justice,  said, 
that  copyholds  are  not  within  those 
words ;  but,  in  Doe,  Lessee  of  Watson  ty 
others,  \ \RoutUdge,  B.  R.  M.  18  Geo. 
3.  [tl52]  Lord  Mansfield  said,  that 
dictum  was  of  no  authority,  and  ought 
to  be  rejected  ;  and  Aston,  Justice, 
said,  he  remembered  a  case,  where  ge- 
neral words  of  that  sort  had  been  held 


to  comprehend  copyholds.  The  court, 
however,  in  that  case,  desired  it  might 
be  understood,  that  they  gave  no  deci- 
sive opinion  on  the  point.  j 

By  13  Eliz.  c.  7.  $  2.  commissioners 
of  bankrupt  are  authorized  to  dispose 
of  "  all  the  bankrupt's  lands,  tenements, 
*'  or  hereditaments,  as  well  copy,  or 
u  customary  hold,  as  freehold,"  by 
which  it  should  seem,  that  the  legisla- 
ture, at  that  time,  thought  the  general 
words  as  applicable  to  copyhold  as  to 
freehold. 

( c)  Cane.  M.  10  Geo.  1 .  9  Mud.  68. 
10  Mod.  518.  Coin.  381. 

(d)  B.  R.  M.  15  Geo.  3. 

[2]  That  case  was  as  follows :  Wil- 
liam Davy,  by  his  will,  dated  April, 

W67, 


[t  151]  Since  reported,  Cowp.  158.      [t  152]  Since  reported,  Cowp.  705. 
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1781.  It  is  true,  these  copyholds  were  not  surrendered  by  Sir 

v^vw       John  Gibbons  to  the  use  of  his  will,  but  he  was  in  a  situa- 
Doe         tion,  with  regard  to  them,  at  the  "time  of  making  his  will, 
against       which  rendered  that  impossible ;  for  he  was  tenant  of  the 
Pott.         manor  itself,  under  Mrs.  Child,  and  could  not  surrender  to 
himself.     But  it  will  not  be  denied,  that  the  copyholds  were 
descendible,  and,  if  so,  they  were  deviseable ;  those  terms  be- 
ing convertible,  according  to  the  doctrine  in  Selwin  v.  Sd- 
win  (a),  as  stated  by  Lord  Mansfield,  in  delivering  the 
opinion  of  the  court  in  Roe  v.  Griffiths  (b). 

Qd  Question. — 1.  The  argument  drawn    from    the  word 
"  incumbrances,"  in  the  devise  of  the  freehold  lands,  loses 
1  any  effect  it  might  otherwise  be  imagined  to  have,  when  it  is 

considered,  that  the  object  of  the  devise  to  the  trustee  was 
not  solely  to  pay  -  the  debts ;  fpr  the  residue  of  the  money 
arising  from  the  sale  is  directed  to  be  applied  to  the  payment 
of  the  younger  children's  fortunes,  and  that  trust  is  not  pre- 
tended to  be  yet  satisfied.  This  supersedes  the  necessity  of 
showing  what  however  seems  pretty  clear,  viz.  that  "  other  in- 

'*  cumbrantes* 


1767,  and  attested  by  three  witnesses, 
after  several  general  and  specific  de- 
vises, and  legacies,  made  the  follow- 
ing residuary  devise:  **  And,  as  to 
all  the  rest  and  residue  of  my  estate, 
of  what  nature,  kind,  or  quality  so- 
ever, I  give  and  bequeath  the  same  un- 
to my  brother  William  Pate,  his  heirs, 
executors  and  administrators,  accord- 
ing to  the  nature  of  the  respective 
estates."  On  the  l6th  of  May,  176*8> 
the  testator  purchased,  and  was 
admitted  to,  a  copyhold  estate,  in  fee, 
at  Hampstead,  and,  at  the  same  court, 
surrendered  it  to  such  use  as  he  should, 
by  his  last  will  in  writing,  limit  and  ap- 
point. On  the  18th  of  November,  1769, 
he  made  a  codicil,  attested  by  three 
witnesses,  reciting,  that  he  had  made 
his  will  in  1767,  by  which  he  had  de- 
vised certain  fee-farm  rents,  and  now, 
by  this  codicil,  he  gave  those  rents  to 
Mrs.  Daoy  for  the  term  of  her  na- 
tural life,  and  gave  her  the  house  at 
"Hampstead  for  life,  fyc.  and  some  other 
specific  Legacies,  and  then  followed 


this  clause ;  "  And  I  do  ratify  and 
"  confirm  all  and  every  the  gifts,  de- 
"  vises,  and  bequests,  contained  in  my 
"  said  will,  except  what  I  have  hexe- 
"  by  altered;  and  1  do  desire,  that 
"  the  present  writing  may  be  annexed 
"  to,  accepted,  and  taken,  as  aco- 
"  dicil  to  my  said  will,  to  all  intents 
"  and  purposes."  At  the  time  when 
the  will  was  made,  he  had  uo  copy- 
hold lands.  The  question  was,  if  those 
acquired  afterwards  passed  by  the  will. 
The  court  held,  that  they  did ;  that 
the  words  in  the  will  were  sufficient  to 
pass  copyhold  property,  and  that  the 
effect  of  the  codicil  was  to  operate  as 
a  republication,  and  to*  bring  the  will 
to  the  date  of  the  codicil  [<fc>],  and 
for  this  they  relied  on  Acherly  v.  Ver- 
non, reported  by  Cotnyns,  as  an  autho- 
rity in  point. 

(a)  B.  R.  AT.  1  Geo.  3.  2  Burr. 
1131.  1  Blackst.  222.251. 

(b)  B.  R.  M.  7  Geo.  3.  4  Bmrr. 
1952. 1962.  1  Blackst.  60S,  606. 


[<&]  Copyhold  lands  purchased  af- 
ter the  making  of  a  will,  do  not  pass 
by  suck  will.    Spring  v.  Biles,  B.  R. 


M.  24  Geo.  3, 
Cam.  Scacc. 


1  Term,  Rep.  435,  4 
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"  cwnbrances"  must  be  construed  to  include  bonds.-— 2.  As  to  1781. 
Ihe  supposed  implied  revocation,  Sir  John  Gibbons,  at  the  v^v^s 
time  of  the  will,  had  only  an  equitable  estate ;  the  legal  in-  Doe 
terest  was  in  Mrs.  Child.  In  like  manner,  at  his  death,  as  against 
well  as  during  the  intervening  period  of  time,  he  had  but  an  Pott. 
equitable  estate.  The  legal  title  had  been  shifted  from  Mrs.'  r  yjg  1 
Child  to  Pickering,  but  the  equitable  title  had  remained  un- 
altered in  die  testator.  Now,  mat  a  will  is  not  revoked  by  the 
mere  change  of  a  trustee,  was  directly  and  solemnly  decided 
in  the  court  of  Chancery,  on  a  re-hearing,  and  after  full  ar- 
gument at  the  bar,  in  a  recent  case  of  Watts  $  others  v.  Ftd- 
larton  (c) ;  the  circumstances  of  which  case  were  these :  WUr 
Ram  Watts,  by  his  will,  dated  the  11th  of  May,  176*,  de- 
vised all  his  real  estate  in  Berkshire,  to  certain  trustees,  and  . 
their  heirs,  to  the  use  of  the  first  and  second  sons,  and  first 
and  second  daughters,  successively,  in  strict  settlement,  with 
remainder  to  his  own  right  heirs.  On  the  29th  of  February f 
1 764,  he  made  a  codicil  to  this  will,  reciting,  that,  since  toe 
publication  thereof,  he  had  contracted  with  the  Duke  of 
Kingston  for  the  purchase  of  certain  lands  in  Buckingham' 
shire,  and,  thereby,  directed  the  trustees  and  executors  in  his 
will,  out  of  the  residuum  of  his  personal  estate,  to  pay  the 
purchase-money,  and,  on  payment  thereof,  he  directed,  that 
the  said  purchased  premises  should  be  conveyed,*  settled,  and 
limited,  to  the  same  uses,  and  on  the  same  trusts,  as  by  his 
will  he  had  limited,  and  declared,  concerning  his  estate  ia 
Berkshire.  Afterwards,  the  testator  himself  compleated  the 
purchase  referred  to  in  the  codicil,  and  took  a  conveyance 
of  the  purchased  premises,  to  certain  trustees  therein  named, 
in  fee,  in  trust  for  himself,  and  his  heirs,  soon  after  which 
he  died.  The  bill  was  brought  by  the  younger  children,  to 
have,  (inter  alia ,)  the*  trusts  in  the  will  and  codicil  carried 
into  execution,  as  to  the  new  purchased  estate.  The  Master 
of  the  Rolls  having  omitted  to  give  any  directions  as  to  that 
point,  the  case  came  on,  by  petition  and  appeal,  before  the  Lord 
Chancellor,  and  the  question  was,  Whether  the  convey-  ' 
ance  of  the  new  purchased  lands  to  die  trustees,  subsequent 
jto  the  will  and  codicil,  wa3  not,  pro  tanto,  a  revocation 
thereof?  The  testator  Watts,  at  the  time  of  making  the  co- 
dicil, the  thing  being  in  fieri,  was  in  the  nature  of  a  mortgagor, 
and  the  Duke  of  Kingston  a  trustee  for  him.  Afterwards, 
before  his  death,  the  legal  estate  vested  in  the  new  trustees. 
Yet  Lord  Batuurst  decreed,  that  there  was  no  revocation, 
and  that  the  trusts  should  be  carried  into  execution  [f  153]; 
relying  much  on  the  general  proposition  laid  down  by  Lord  r  tjq  1 
Hardwicke,  in  Parsons  v.  Freeman (a),viz.  "That,  where 

"  a  man 

(c)  Cane.  T.  J4  Geo.  3.  (a)  Canc.9Nov.  1751.  3  Atk.  741. 

[t  1 53  ]  Vide  Grecnhill  v.  Grccnhill,     7*9- 
Cane.  U.  1711.  2  Vtru.  679* 
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1781.       "  *  man  h*8  jan  equitable  interest  in  fee,  in  an  estate,  and 

y^^^      l€  devises  it,  and  afterwards  makes  a  conveyance  of  die  legal 

Dob         "  estate  to  tne  same  u9e8«  tn^  ^  no  revocation." — That  ease 

against       °f  Watts  v.  Fullarton  is  decisive,  being  indeed  strange  than 

Pott.        *he  present,  for  even  the  equitable  interest  had,  there,  been 

in  some  degree  altered. 

Lawrence,  in  reply,  insisted;  1.  With  regard  to  the  cop*- 
hold  lands,  that  it  was  sufficient  for  his  argument,  that  Sir 
John  Gibbons  was  lord  of  the  manor,  in  possession  at  the 
time  of  the  surrender.  That  he  meant  to  benefit  the  manor, 
not  to  keep  the  copyholds  distinct.  If  thai  had  been  his  in* 
tention,  he  would  have  purchased  them  in  another  person's 
name.  He  also  contended,  that,  though  it  was  true  that  the 
settlement  referred  to  the  mortgage,  yet,  if  all  the  words 
were  taken  together,  there  was  enough  to  pass  copyholds 
purchased  after  the  mortgage,  though  they  should  be  held 
not  to  be  subject  to  the  mortgage.  But  if  they  should  not 
be  thought  by  the  court  to  pass  by  the  settlement,  still  they 
could  never  be  included  in  the  will,  since,  after  disposing  of 
the  reversion  of  the  manors,  and  Quitting  that  subject,  it  re- 
cites that  he  had  made  considerable  purchases  of  other  real 
estates,  and  then  disposes  of  "  all  other  his  messuages,  lands, 
"  fa."  words  clearly  calculated  to  exclude  every  thing  belong- 
ing to  the  manors.  £.  As  to  the  freehold  lands,  he  said,  the 
case  of  Watts  v.  Fullarton  was  contrary  to  that  of  the  Earl 
of  Lincoln  v.  Rolls,  and  seemed  a  very  extraordinary  deter- 
mination ;  for  that,  at  the  time  of  the  codicil,  Watts,  had 
no, interest  in  the  land  afterwards  purchased  of  the  Duke  of 
Kingston,  and  nothing  but  a  mere  claim. 

Lord  Mans  pie  ld  said,  that,  in  equity,  they  considered 
such  a  contract  as  that  recited  in  the  codicil  in  Watts  v.  Ful- 
larton, as  compleated,  so  as  to  make  the  seller  a  trustee, 
and  the  buyer  cestui  que  trust;  that,  if  the  parties  had  died 
before  any  conveyance,  the  heir  of  Watts,  (had  there  been  no 
devise,)  would  have  taken  the  land,  and  the  executors  of  the 
<*.-.  Duke  of  Kingston,  the  money.  His  Lordship  then  asked 
Lawrence,  how  the  heir  at  law  could  maintain  an  ejectment 
for  the  freehold  lands,  as  the'  legal  interest  was  clearly  in 
Pickering  ;  to  which  he  answered,  that  he  conceived  it  to  be 
now  settled,  that  the  title  of  a  mere  trustee  shall  never  be  set 
up  to  keep  the  cestui  que  trust  out  of  possession. 
[  720  }  The  court  took  time  to  consider  till  this  day,  when  Lord 

Mansfield  delivered  their  opinion,  as  follows: 

Lord  Mansfield, — Except  Mr.  Justice  Buller, — who, 
for  private  reasons  of  connection  with  one  of  the  parties,  has 
declined  giving  any  opinion,  and  has  had  no  share  in  our  deli- 
berations,— .we  are  all  clear  in  the  opinion  I  shall  now  deJher. 
This  eiectment  is  brought  to  recover  the  possession  of  two 

denominations 
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denominations  of  land ;  1 .  Certain  copyhold  or  customary  te-       1781* 
nements  held  of  the  manor  of  Stanwell,  which  were  surren-      v^v^/ 
dered  to  Sir  John  Gibbons,  prior  to  the  settlement  on  the         Dos 
marriage  of  his  son,  the  present  lessor  of  the  plaintiff;  and,       against 
2.  Certain  freehold  lands  which  were  purchased  and  mort-        Pott, 
gaged  in  fee,  by  Sir  John,  then,  after  the  settlement,  devised 
by  will,  and,  after  that,  the  mortgage  upon  them  paid  oi£ 
and  a  conveyance  of  them  made  by  the  mortgagee  to  a  trustee. 
I  will  take  them  separately ;  because  the  questions  concerning 
them  are  entirely  different,  and  independent. 

1.  As  to  the  copyhold  tenements,  the  facts,  in  substance, 
are  shortly  these :— (Here  his  Lordship  stated  the  material  part 
of  the  case,  as  far  as  concerned  the  copyholds,  and  said,  ho 
thought,  under  the  word  "  manor,"  all  the  consequences  and 
incidents  would  have  passed,  which,  in  these,  as  in  all  the 
common  dragnet  conveyances,  were  specifically  enumerated.)— 
The  question,  on  this  part  of  the  case,  is,  whether  these  co* 
pyhold  tenements  go  to  Sir  William  as  tenant  for  life  under 
the  settlement,  or  whether,  they  pass  by  the  will ;  and  we  art 
clearly  of  opinion  that  they  must  go  to  the  uses  of  the  set- 
tlement.  To  go  by  steps  :  After  the  mortgage,  the  mortgagee 
in  fee  had  a  right  to  the  manor  and  every  thing  held  of  it  as 
parcel  thereof  [f  1].    In  notion  of  law,  the  mortgagor  was 
only  tenant  at  will,  or,  at  most,  from  year  to  year.    He  hacj 
the  lowest  estate  possible*     In  equity,  he  was  lord  of  the  ma* 
nor,  subject  to  the  charge  upon  it ;  but  he  could  do  nothing 
to  weaken  the  security.    In  both  views  it  is  clear  what  he 
could  do  inconsequence  of  the  surrenders.     He  had  the  op- 
tion, if  he  had  been  absolutely  tenant  in  fee,  either  to  con- 
tinue the  copyholds  as  parcel  of  the  manor, — by  granting      $ 
them  out  again  by  copy  of  court  roll,  because  the  custom 
is  not  broken  by  their  merely  having  continued  in  the  lord's 
hand,  but  they  may,    notwithstanding,  be  alleged  to  have 
been  demised  and  demiseable,  by  copy  of  court  roll,  which  i 

is  all  that  is  necessary, — or  to  stver  them  from  the  manor,  by  [  721  ] 
any  common-law  conveyance,  as  a  lease,  fyc.  But  the  ma- 
nor being  mortgaged  in  fee,  he  could  not  sever  them,  because 
that  would  have  diminished  the  security ;  for  the  mortgagee  - 
had  a  right  to  the  services,  quit-rents,  escheats,  forfeitures, 
and  other  casualties.  If  we  consider  his  legal  interest,  being 
only  tenant  at  will,  he  could  not  sever  the  copyholds.  The 
argument  is  stronger  on  the  settlement,  for  the  surrenders  had 

then 


[f  1]  So  in  Roe  v.  Wegg,  6  T.  R.  ments,  parcel  thereof,  which  were  sur- 

708,  it  was  held  that  where  the  lord  rendered  to  him,  those  tenements  passed 

of  a  manor  devised  it  by  will,  and  af-  by  the  wUl. 
terwards   purchased   copyhold    tene- 

Vol.  If.  Y 
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1781.       the*  l*®*1  made,  and  all  is  included  in  the  settlement,  so  that, 
v^^v^f       after  that,  he  could  not  sever,  in  respect  of  the  settlement. 
Doe         The  next  consideration  is,  had  Sir  John  any  idea  of  severing 
against        the  copyholds  ?  Did  he  mean  to  do  it  by  his  will  ?  .It  is  plain, 
Pott.        on  the  face  of  it,  that  he  did  not ;  for,  after  reciting  the  set- 
tlement, he  devises  only  .Me  reversion  of  the  manors,  and  does 
not  mention  die  customary  lands.    Then,  he  devises  "  all 
"  other,  his  messuages,   lands,   hereditaments,  and  real  es- 
"\tates."  Therefore  qudcunque  via,  we  are  clearly  of  opinion, 
that  Sir  William  is  entitled  to  the  copyhold  tenements ;  be- 
cause, 1 .  They  were  settled  as  part  of  the  manor,  and  could 
not  be  severed  by  the  will;  and,  2.  If  they  could  have  been 
severed  by  the  will,  that  was  not  done. 

£•  With  regard  to  the  freehold  estate,. the  facts  are  as  fol- 
lows!— (His  Lordship  then  gave  an  abridgment  of  the  case 
as  to  what  concerned  the  second  question.) — These  lands  are 
claimed  by  the  lessor  of  the  plaintiff  in  this  ejectment,  as  heir 
at  law  to  his  father.  The  objection  to  this  is,  that  he  cannot 
recover  them  in  ejectment  as  heir  at  law,  because,  (inde- 
pendent of  the  devise,)  by  the  lease  and  release  of  the  1st 
and  2d  of  March,  1776,  they  were  conveyed  in  fee  to  a 
trustee,  and  the  legal  estate  is  in  such  trustee.  It  is  answered, 
that  this  is  indeed,  prima  facie,  true,  but  that  it  has  been 
fettled  for  years,  that  a  mere  trust  estate  shall  not  be  set  "up 
against  a  cestui  que  trust  [f  154] ;  and,  the  conveyance  to 
Pickering  having  operated  as  a  revocation  of  the  devise  of 
these  lands,  he  is  a  mere  trustee  for  the  heir  at  law.  Now,  in 
the  first  place,  the  rule  only  is,  (and  I  hope  it  is  so  understood,) 
that  the  trust  estate  shall  not  be  set  up  in  an  ejectment  to 
defeat  the  cestui  que  trust  in  a  clear  case.  In  such  a  cane, 
where  the  trust  is  perfectly  clear  and  manifest,  the  rule  stands 
[  722  ]  upon  strong  and  beneficial  principles,  because,  in  ejectment, 
the  question  is,  who.  is  entitled  to  the  possession.  But,  if 
the  trust  is  doubtful,  a  court  of  law  will  not  decide  upon  it  in 
an  ejectment.  It  must  be  put  into  another  way  of  enquiry. 
But,  in  the  second  place,  there  seems  to  be  no  doubt  here, 
that  the  person  having  the  legal  estate  is  not  a  trustee  for  the 

heir 

[f  154]  Vide  Goodtitle  v.  Knot,  B.  lessee  of  Bristowe  v.  Pegge,  B.  R.  B. 

R.  E.  14.  Geo.  3.  Coop.  43.  46.  Lade  25  Geo.  3."  1  Term  Rep.  758,  n.  (a). 

v.  Holford,  B.  R.  E.  3  Geo.  3.  Law  of  But,  ride  Doe,  lessee  of  Hodsden,  r. 

N.  Pr.  Ed  1775.  p.  1 10.  Bvtterjield  v.  Staple,  B.  R.  M.  29  Geo.  3.  2  Term 

Heath,  B.  R.  H.  23  Geo.  3.  <»  Doe,  Rep.  684  [f  2]. 


'     [f  2]  Ste  also  Doe  d.  Bawerman  v,  text,  that  the  legal  estate  in  a  trustee 

Sybourn,  7  T.  R.  3,   Roe  d.  Reade  v.  cannot  be  set  up  in  ejectment  against 

Reade,  8  T.  R.  1 18,  and  Doe  v.  Wroot,  the  cestui  que  trust,  is  mentioned  w 

5  East.  132,  where  the  doctrine  in  the  long  ago  repudiated. 
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heir  at  law.  Sir  John  Gibbons,  at  the  time  of  the  devise, 
had  merely  the  equitable  fee  in.  him.  Mrs.  Child  was  his 
trustee.  Then,  on  payment  of  the  mortgage  money,  she  con- 
veyed the  legal  estate  in  fee  to  Pickering,  which  was  merely 
transferring  it  from  one  trustee  for  Sir  Johm  to  another ;  and  I 
know  of  no  determination,  or  case,  in  which  a  bare  change  of 
a  trustee  has  been  held  to  revoke  a  will.  On  the  contrary, 
Mr.  Wilson  cited  a  very  strong  case  where  it  was  held,  that 
it  does  not.  All  revocations,  which  are  not  agreeable  to  the 
intention  of  the  testator,  are  founded  on  artificial  and  absurd 
reasoning.  The  absurdity  of  Lord  Lincoln's  case  is  shock* 
ing.  However  fp  3],  it  is  now  law.  But  here,  qudcunque 
via  data,  Sir  William  cannot  recover  these  freehold  lands  ; 
for,  1.  The  trust  is  at  least  doubtful,  which  is  sufficient ;  but, 
2.  We  think  the  will  as  to  them  is  not  revoked. 

The  Postea  to  be  delivered  to  the  plaintiff  [I]. 

[l]  Because  he  was  entitled  to  recover  parr  of  the  premises. 


72* 


1781. 


Dos 

against 
Pott, 


Grant  against  Astle. 


Tuesday 
26th  June* 


r~pHIS  was  a  writ  of  error,  from  the  court  of  Common 
■*-  Pleas,  on  an  action  of  assumpsit  by  Astle,  as  lord  of  the 
manor  of  Great  Tay,  in  the  county  of  Essex,  against  Grant, 
for  the  fines  assessed  by  the  lord,  on  Grant's  admission  to 
eight  different  customary  tenements.  The  declaration  con- 
sisted of  three  counts.  The  first  stated,  that  Astle  was  lord 
of  the  manor ;  That  the  eigjit  tenements^enumerating  and 
describing  them  particularly,  with  their  names,  and  the  names 
of  the  different  parts  of  which* each  consisted,  where  theme 
were  different  parts  of  the  same  tenement  with  distinct  names, 
and  the  number  of  acres  whicji  each  tenement,  or  its  differeat 
parts,  by  estimation  contained)— were,  and,  for  time  amne- 
morial,  had  been,  parcel  of  the  said  manor,  and  customary 
tenements  of  the  said  manor,  demised  and  demiseable  by  copy 
of  court-roll  of  the  said  manor,  by  the  lord  of  the  said  manor, 
or  by  his  steward,  or  deputy  steward  of  the  courts  of  the  same 


One  fine  cannot 
be  assessed  on 
the  admission  to 
several  copyhold 
tenements. — If 
any  count  in  the 
declaration  stale 
on*  fine,  al- 
though the         ' 
others  state  se- 
veral, and  then* 
are  entire  da- 
mages, and 
judgment  for  tint 
plaintiff,  it  is 
error.— A  court 
of  error  may 
award  a  cwnirt 
db  nooo. 

[7*3] 


[r  3]  TiOrd  Mansfield  used  similar 
expressions  with  respect  to  the  Earl  of 
Lincoln's  case  in  Roe  v.  Griffiths,  4 
Burr.  1460,  and  they  are  referred  to 
as  a  strong  authority,  in  support  of  the 


doctrine  of  revocation  by  subsequent 
conveyance,  by  Ashhurst,  J.  in  Good- 
title  v.  Otaay,  7  T.  R.  420,  and  1  B.  $ 
P.  576. 


Y2 
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1781 .      manor  for  the  time  being,  to  any  person  or  persons  entitled 
v^^,       to  take  the  same  in  fee-simple  or  otherwise,  at  the  will  of  the 
Grant       lord,  according  to  the  custom  of  the  said  manor ;  and  that 
against       within  the  manor  there  was  a  custom,  .that  every  customary 
Astle.       tenant,  upon  his  admission  to  any  customary  tenement,  parcel 
of  the  manor,  by  the  lord  or  his  steward,  or  deputy  steward, 
should  pay  to  the  lord,  a  reasonable  sum,  to  be  assessed  by 
him,  or  his  steward,  or  deputy  steward,  for  a  fine  for  such 
his  admission  to  such  customary  tenement:  It  then   stated 
eight  several  admissions  of  Grant,  by  the.  deputy  steward,  to 
each  of  the  bight  customary  tenements  respectively ;  That  the 
first  was  of  a  large  annual  value,  viz.  of  the  annual  value  of 
£iS.  8s.  9 d.  and  that  Astle,  at  the  time  of  the  admission  of 
Grant  to  this  first  tenement,  did  assess  or  appoint  the  sum  of 
£46.  17s.  6d.  as  and  for  a  fine,  for  his  admission  to  that  te- 
nement, to  be  paid  by  Grant  to  Astle ,  at  the  messuage  called 
the  Guildhall,  in  Great  Tay  aforesaid,  being  the  place  where 
the  courts  for  the  manor  were  usually  holden,  at  12  o'clock, 
A.  M.  on  Thursday,  the  20th  of  August,  then  nest  ensuing; 
Hiat  the  said  £46.  1 7s.  6d.  was  a  reasonable  sum  of  money 
to  have  been  paid  to  Astle  by  Grant,  for  his  admission  to 
that  tenement ;    and  then  an   assumpsit  by  Grant  for  die 
«£4().  17s.  6d. ;  Then  similar  separate  allegations  with  regard 
to  the  several  fines  of  £4.  10s. ;  £%.  Vis.  6rf. ;  £l  1.  18s.  Gi; 
£S.  0s.0d.;  £1.  10s.  Oi;  £7.  10s.  Od.;  and  £24.  respec- 
tively, for  the  seven  other  customary  tenements  [1].     Tie 
aecond  count  stated,  That,  "  whereas  Grant,  afterwards,  to 
wity    fa.   was   indebted    to  Astle  in  the  further    sum  of 
£98.  18s.  Ad.  for  a  certain  other  fine  due,  and  of  right  pay- 
able from  the  said  Grant  to  the  said  Astle,  as  lord  of  the 
manor  of  Great  Tay,  for  the  said  Astle*  admission  of  the 
said  Grant,  at  his  special  instance  and  request,  to  certain 
other  customary  tenements,  parcel  of  the  said  manor,  to  be 
held  by  the  said  Grant  and  his  heirs,  of  the  lord  of  the  said 
manor,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor;  by  certain  rents,  services,  and  customs,  there- 
fore formerly  due,  and  of  right  accustomed,  $c."  and  then  an 
[  724  ]      assumpsit  for  the  said  last-mentioned  sum.    The  third  count 
was  for  £  100.  paid,  laid  out,  and  expended.     Grant  pleaded 
the  general  issue,  paying,  at  the  same  time,  £84.  5s.  $d.  into 
court;  and  the  cause  came  on  to  be  tried,  before  Ashhcrst, 
Justice,  at  the  Assizes  for  the  county  of  Essex,  when  a  general 
verdict  was  found  for  Astle,  with  £98.  1 8s.  Ad.  damages,  sub- 
ject to  the  opinion  of  the  court  of  Common  Pleas  co  a 


[l]  Some  of  the  counsel  spoke  of  errors,  as  consisting  of  eight  counts 
what  is  here  called  the  first  count,  and  there  being  eight  separate  asnwpati 
wad  so  described  in  the  assignment  of  alleged. 
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case  reserved  [2].    The  court  having  decided  in  favour  o£  1781. 

*Astk9  he  remitted  the  «£84.  5s.  Srf.  upon  the  record,  and  ^v-^ 

took  judgment  for  the  difference.     Grant  then  brought  this  Grant 

writ  of  error,  and,  (besides  several  on  the  first  count,  which,  against 

not  having  been  insisted  on,  I  omit,)  assigned  the  following  Astle. 

errors  #[  725  ] 


[2]  The  case  reserved  stated,  That 
Astle  was  lord  of  the  said  manor  of 
which  the  tenements  mentioned  in  the 
declaration  were  parcel,  and  that  the 
same  were  held  of  Astle ,  as  lord  of  the 
said  manor^  by  copy  of  court- roll,  at 
the  will  of  the  lord,  according  to  the 
f  custom  of  the  said  manor,  and  that  the 
fine  was  arbitrary;  That  Grant  had 
craved  admission,  on  the  death  of  his 
father,  and  was  accordingly  admitted, 
in  fee,  to  all  the  said  copyhold  tene- 
ments, upon  which  admission,  a  fine  6f 
,£98.  ISj. 4rf.  was  assessed;  That  the 
said  fine  of  £QS.  18*.  4rf.  appeared  to 
be  two  years  impioyed  value  of  the  said 
tenements  to  which  Grant  was  admit- 
ted, after  deducting  £2.  19**  8d.  for 
the  quit-rents,  which  were  £\.  Qs.  lOd. 
a  year  ;  That  Astle  had  not  deducted 
any  thing  out  of  the  said  fine  for  land- 
tax  ;  That  Grant  had  paid  £84. 5s.  8d. 
into  court  upon  the  common  rule. 

The  question  stated,  upon  this  case, 
was,  whether  the  lord  of  the  said  ma- 
nor was  bound  to  allow  any  sum  of 
money  for  land-tax,  out  of  the  said 
fine.  If  he  was^a  non-suit  was  to  be 
entered ;  if  not,  the  verdict  to  stand. 

After  the  case  had  been  argued  at 
the  bar,  Lord  Loughborough  delivered 
the  opinion  of  the  court,  to  the  follow- 
ing effect: 

Lord  Loughborough,—'  This  question 
was  truly  considered  as  of  great  con- 
cern to  the  public  at  large.  It  has 
undergonc*a  very  deliberate  examina- 
tion, and  wc  are  all  of  opinion,  that 
the  lord  of  the  manor  is  not  bound  to 
make  any  deduction,  fpr  the  land-tax, 
out  of  a  fine  due  for  admission  on  a 
descent,  which  is  the  present  case. 

*  The  grounds  which  led  us  to  this 
rlc termination  lie  in  a  very  narrow 
compass. 


'  In  the  first  place,  the  land-tax  is 
annual, and,  however  probable  its  con- 
tinuance may  be,  there  can  be  no  le* 
gal  presumption  as  to  the  future  inten- 
tions of  the  legislature,  and  there  can 
be  no  deduction,  by  anticipation,  of  an 
uncertain  future  burthen. 

'  In  the  second  place,  the  tax,  though 
commonly  called  a  tax  upon  land,  is 
not,  in  its  nature,  a  charge  upon  t'Ve 
land.  It  is  a  tax  upon  the  faculties  of 
men,  estimated,  first,  according  to 
their  personal  estate,  secondly,  by  the  ' 
offices  they  hold,  and  lastly,  by  the 
land  in  their  occupation.  The  land  is 
but  the  measure  by  which  the  faculties 
of  the  person  taxed  are  estimated ;  and, 
where  it  is  intended  by  the  legislature 
that  the  burthen  should  not  ultimately 
rest  upon  the  person  charged,  a  power 
of  deducting  is  given  him  by  the  act; 
as  in  the  case  of  rents,  and  other  cer- 
tain outgoings.  But  no  deduction  is 
allowed  for  fines,  which  are  uncertain. 

'  In  the  last  place,  this  claim  being 
new,  and  there  being  no  precedent  nor 
instance  to  support  it,  the  usage  of  al- 
most a  century  is  a  strong  proof,  that 
no  such  deduction  ought  to  be  made, 
and  amounts  to  a  contemporary  and 
permanent  exposition  of  the  land-tax 
acts,  in  favour  of  the  lord. 

*  These  are  the  reasons  which  have 
weighed  in  the  opinion  of  the  court, 
to  determine  this  case  in  the  manner1 
1  have  stated. 

*  But  the  subject  having  led  to  much 
curious  and  interesting  enquiry  into  the 
nature  of  copyhold  estates,  and  the 
progressive  advancement  of  the  rights 
of  the  tenant,  I  wish  to  state  a  few  cir- 
cumstances that  have  occurred  to  my 
observation,  for  the  inaccuracies  of 
which  I  only  am  answerable.  1  do  it  in 
order  to  excite  the  investigation  of  per- 

3  sons 
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1781.  crtors  on  the  second  count.  1 .  That  no  title  was  alleged,  nor 
>^vw  did  appeal,  to  be  vested  in  Astle,  to  entitle  him  to  a  fine 
Grant  upon  the  admission  of  Grant ;  whereas,  by  the  law  of  the 
against  land,  a  title  ought  to  have  been  stated,  whereby  he  claimed 
Astle.  the  said  fine.  2.  Hat  no  custom  or  prescription  was  therein 
stated  or  alleged,  whereby  such  a  fine  as  was  thereby  chimed 

could 


sons  more  able  and  more  diligent ;  par- 
ticularly of  those  who  are  acquainted 
with  the  antiquities  of  this  country, 
as  well  as  its  laws:  and  I  wish  it  may 
have  the  effect  of  engaging  the  atten- 
tion of  the  plaintiff  in  the  present 
cause,  who,  I  am  sure,  is  very  able  to 
make  an  enquiry  of  the  nature  I  am 
going  to  point  out. 

'  Copyhold  tenures  are  agreed,  by 
all  writers,  to  be  more  ancient  than 
the  Norman  government.  In  some  of 
the  most  approved  authors,  the  copy- 
hold tenure  of  land  is  derived  from 
the  state  of  villenage,  which  now  hap- 
pily forms  a  very  obscure  title  in  the 
law.  It  is  supposed,  that  all  copy- 
holders were  originally  villeins,'  and 
that,  by  the  mitigation  of  villenage, 
and  the  progress  of  enfranchisement, 
the  estate  grew,  by  degrees,  to  be  more 
free  and  permanent,  till  it  came  into 
the  condition  of  a  copyhold. 

*  I  cannot  help  doubting  whether 
that  deduction  is  not  founded  in  mis- 
take. The  circumstance  which  first 
led  me  to  entertain  the  doubt  is,  that, 
in  those  parts  of  Germany  from  whence 
the  Saxons  migrated  into  England,  there 
exists,  at  this  day,  a  species  of  tenure 
exactly  the  same  with  our  copyhold 
estates,  and  that  there  exists  likewise, 


at  this  day,  a  com  pleat  sta£e  of  rillen- 
age  ;  so  that  both  stand  together,  and 
arc  not  one  tenure  growing  out  of  an- 
other, and,  by  degrees,  assuming  its 
place.  In  East  Friezclandy  the  duchy 
of  Brunswick,  and  other  northern  parts 
of  Germany,  there  are  villeins  in  gross, 
and  villeins  regardant,  with  the  same 
rigour  which  our  law  formerly  knew. 
There  are  also  copyhold  tenants,  who 
are  freemen,  but  whose  estates  are 
alienable  only  by  licence,  and  are 
transmissible  by  descent ;  and,  in  both 
instances,  they  must  pass  through  the 
courts  of  the  lord.  Nay,  in  the  an- 
cient seat  of  the  Anglo-Saxons,  there 
exists,  at  this  day,  that  peculiar  de- 
scent to  the  youngest  son,  which  we 
call  Borough-English;  of  which  the 
name  shews  the  original. 

'  What  I  have  stated  I  found  in  a 
very  accurate  treatise  of  German  law 
by  Selchow,  one  of  the  professors  of  the 
university  of  Gottingen,  entitled,  "  JBfc- 
"  menta  Juris  privati  Gernanici." 

*  This  seems  sufficient  to  negative 
the  idea  that  copyholders  sprang  out 
of  villeins.  In  England,  villenage  has 
ceased,  and  copyholds  remain;  but 
here,  as  in  other  countries,  they  both 
prevailed  at  the  same  time[p  1J. 

*  It  is  not  difficult  to  conceive,  that, 

whenever 


[f  l]  The  inference  derived  from  this 
state  of  property  in  Germany,  appears 
a  very  inadequate  ground  for  rejecting 
the  opinion  found  in  our  own.  highest 
lei^al  authorities,  from  the  earliest 
rimes,  that  copyhold  tenure  is  derived 
from  villenage.  Does  it  necessarily 
ibllow,  that  even  in  the  pan  of  Ger~ 


many  here  alluded  to,  the  same  pro- 
cess has  not  taken  place?  May  not 
those  copyholders  in  that  country, who 
me  now  freemen,  have  become  so  by 
the  gradual  mitigation  of  their  base 
tenures  established  by  their  laws,  in 
the  same  manner  that  the  concessions 
and  indigencies  of  the  lords  of  ma- 
nors 
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"  one  gnu  turn  had  been  listened,  and  too*  claimed  a*  a  fine 
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whenever  agriculture  became  an  object 
of  respect  ia  the  northern  and  western 
parts  of  Europe  >  those  who  applied 
themselves  to  the  cultivation  of  land, 
though  inferior  in  point  of  dignity, 
would  be  eojual  in  point  of  freedom,  to 
those  whose  only  profession  was  arms. 
The  copyhold  tenants  were  husband- 
men; their  persons  were  free ;  and,  in 
that  respect,  they  were  as  much  above 
the  villeins,  as,  in  point  of  conse- 
quence, they  were  inferior,  in  a  mili- 
tary age,  to  those  who  had  arms  in 
their  hands.    Their  lands  were  held 


of  a  lord  who  could  defend  them,  and 
who,  in  return  for  that  defence,  was 
entitled  to  certain  profits  and  advan- 
tages, founded  upon  paction  express  or 
presumed. 

'  A  fine  to  be  paid  on  the  change  of 
a  tenant  is  almost  a  constant  incident 
of  a  copyhold  estate,  and  it  does  not 
seem  to  have  been  long  before  the  end 
of  the  reign  of  Queen  Elizabeth,  that 
courts  of  law  interposed  to  moderate 
the  exercise  of  the  lord's  right  to  a 
fine,  where  the  custom  had  left  the 
amount  of  it  uncertain;  for  it  is  pretty 
remarkable, 


nors  have,  as  we  are  told,  grown  into 
law  in  this  country,  under  the  denomi- 
nation of  the  custom  of  the  manor ; 
while  some  remain  in  their  original 
state  of  pure  villenage,  as  they  did 
formerly  in  this  country  ? 

It  appears  clear  from  Littleton's  ac- 
count of  copyhold  and  villenage  te- 
nures, sect.  73,  and  seq.  and  172, 
and  seq.  that  the  same  intermediate 
state  of  amelioration  of  base  tenures, 
was  then  subsisting  in  this  country. 
it  is  indisputable,  that  the  simple 
tenure  in  villenage  once  exibtcd  to  a 
great  extent;  it  also  existed  very  early 
in  a  mitigated  state,  as  described  by 
Bracton,  under  the  denomination  of 
villein-socage,  of  which  the  services 
were  certain  and  limited,  though  base 
in  their  nature.  Is  it  not  then  most 
probable,  that  tenure  in  villenage  has 
grown  into  copyhold  tenure,  through 
the  medium  of  such  gradual  mitiga- 
tions? This  is  the  account  given  by  our 
best  writers,  Co.  Cop.  §  32,  and  there  is 
no  other  history  to  be  given  of  the  fate 
of  the  tenures  in  pure  villenage;  which 
certainly  did  exist,  and  have  not  been 
abolished  at  any  fixed  period,  or  by 


any  precise  law,  as  the  military  tenures 
were  at  the  restoration.  If  the  villein 
tenures  do  not  exist  in  the' shape  of 
copyholds,  where  are  we  to  look  for 
them,  or  how  to  account  for  their  dis- 
appearance? It  seems  too  much, 
therefore,  upon  this  ingenious  specu- 
lation, drawn  from  observations  in  a 
foreign  state,  not  conclusive  in  them- 
selves, to  give  up  the  authority  of  our 
own  law  writers  (who,  living  much 
more  near  the  time,  were  likely  to  be 
much  better  judges  of  the  fact), 
and  the  evidence  of  our  own  history 
and  antiquities:  fur  there  certainly 
exist  many  manors  in  the  country, 
of  which  The  records  are  preserved 
for  four  or  five  centuries,  which  exem- 
plify distinctly  the  change  of  the  villein 
tenure  into  the  copyhold,  by  the  com- 
mutation of  base  services  into  specific 
rents,  either  in  kind,  or  in  money;  as 
well  as  by  furnishing  instances,  appli- 
cable to  lands  now  clearly  copyhold, 
of  the  different  incidents  of  villein 
tenure  (such  as  fines  for  residing  out 
of  the  manor,  for  marrying  a  daugh- 
ter, Sfc.)  once  existing  in  full  force, 
and  gradually  falling  into  disuse. 
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44 for  divers  distinct  and  separate  customary  tenements; 
44  whereas,  by  the  law  of  the  land,  separate  and  distinct  fines 

"ougbt 


remarkable,  that  a  question  on  this 
subject  was  depending  in  the  36th  and 
37th  of  Queen  Elizabeth,  in  the  court 
of  King's  Bench,  and  in  this  court,  at 
the  same  time:  you  will  find  it  in 
1  Rolle's  Abr.  507,  and  in  the  con- 
temporary reporters.  The  question 
was  this :  under  what  circumstances  a 
refusal  to  pay  a  fine  should  amount,  in 
a  court  of  law,  to  a  forfeiture  of  the 

.    copyhold  estate. 

1  It  was  contended,  upon  the  part  of 
the  lord,  that  the  mere  non-payment  of 
the  fine  assessed  would  amount  to  a  for* 
feiture. 

1  That  proposition  appeared  too 
strong,  even  in  a  court  of  law;  how- 
ever, the  court  of  King's  Bench,  in  the 

-  36th  of  Elizabeth,  held,  that,  after  the 
demand  of  a  fine  by  the  lord,  and  the 
refusal  of  the  tenant  to  pay,  though 
the  fine  should  be  unreasonable,  the 

1    estate  should  be  forfeited. 

*  This  court,  a  term  or  two  after- 
wards, in  the  case  of  Jackman  v,  Hod- 
desdon,  reported  in  Cro.  Eliz.  351,  held 
that,  in  such  case,  there  was  no  for- 
feiture. The  court  of  King's  Bench, 
(as  has  been  just  stated,)  had  held  the 
contrary,  but  the  opinion  of  this  court 
prevailed;  and,  in  the  43d  of  Eliza-, 
beth,  in  the  case  of  Hobart  v.  Ham- 
mond, reported  in  4  Co.  27.  b.  the 
court  of  King's  Bench,  referring  to  the 
case  of  Jackman  v.  Hoddesdon,  in  the 
Common  Pleas,  varied  their  idea,  and 
held,  that  the  refusal  to  pay  an  unrea^ 
sonablc  fine  was  no  forfeiture  of  the 
estate.  From  the  manner  in  which 
the  report  of  that  case  is  stated,  and 
the  anxiety  with  which  the  Judges  sup- 
port the,  proposition,  one  would  be  apt 
to  conclude  it  had  not  been  of  great 
antiquity. 


'  A  few  years  afterwards,  in  the  6th 
of  King  James,  in  Willawcs  Case*  13 
Co,  1,  this  point  again  occurred,  and 
the  law  was  not  then  taken  to  be  so 
settled,  as  for  the  court  simply  to  say, 
"  the  point  is  so/'  but  the  report  stales 
a  great  deal  of  reasoning  and  argu- 
ment to  support  the  position,  that  the 
Judges  not  only  might,  but  ought, 
either  upon  the  facts  appearing  upon  a 
demurrer,  or  upon  evidence  to  go  to 
a  jury,  to  determine,  what  was  a  rea- 
sonable fine;  and,  in  that  case,  the 
court  held,  that  two  years  value  was  an 
unreasonable  fine. 

1  Thus  then. the  matter  rested;  the 
fine  was  to  be  assessed  by  the  lord; 
and,  whether  it  was  reasonable  or  un- 
reasonable, was  a  question  for  toe  con- 
sideration of  the  court  and  jury ;  aad 
it  would  obviously  be  subject  to  much 
fluctuation  and  uncertainty.  To  prove, 
upon  a  trial,  the  annual  improved  va- 
lue of  land,  and  then  to  calculate  how 
much  of  that  yalue  should  be  paid  for 
a  fine,  was  likely  to  be  attended  with 
so  much  dissatisfaction,  that  recourse 
would  frequently  be  had  to  the  court 
of  Chancery,  which  had  always  relieved 
against  the  forfeiture,  and  taken  upon 
itself,  without  a  jury,  to  determine 
what  should  be  a  reasonable  fine. 

1  Lord  Keeper  Coventry,  in  the  5th 
of  Charles  I.  and  again,  in  the  1 2th 
of  the  same  reign,  (1  Chan.  Rep.  18. 
or  33.  (a),  and  ibid.  51.  or  90.  (*), 
',  held,  that  one  year's  improved  value 
was  a  reasonable  fine— guarding  the 
decree— that  one  year's  value  should 
not  be  counted  a  fine  certain,  but  re- 
ferable to  the  discretion  of  the  court, 
.  whether  it  was  reasonable,  and  that  the 
payment  was  then  directed,  because  it 
was  reasonable. 

'In 


(a)  Middlcton  v.  Jackson. 


(b)  Popham  v.  Lancaster. 
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"  ought  to  be  set  and  assessed  upon  each  several  and  respective 
u  tenement  [f  155]." 

Wood, 


1781. 


*  In  the  29th  of  Charles  II.  in  the 
year  l677>  Lord  Nottingham,  in  the 
case  in  2  Rep.  in  Chan.  135.  (c),  held, 
that  two  years  value  was  a  reasonable 
fine;  and,  at  the  time  of  this  determi- 
nation, in  L677,  two  years  value  was 
not  a  much  higher  payment ^  than  one 
year's  value  had  been  at  the  time  of 
i-ord  Coventry's  determination.  The 
interest  of  money  had  been  reduced, 
and,  from  that  and  other  causes,  the 
value  of  land  had  risen.  One  years 
value  might  be  nearly  as  large  as  an 
aliquot  part  of  the  selling  price  of  land 
in  the  5th  of  Charles  I.  as  two  years 
value  at  the  time  of  Lord  Nottingham's 
determination.  From  that  time  to  the 
present,  the  idea  of  two  year's  value 
being  a  reasonable  fine,  in  the  case  of 
a  fine  arbitrary,  (or,  in  the  more  pro* 
per  phrase  arbitrable,  (d),)  has  prevail- 
ed uniformly,  and  the  adhering  to  this 
rule  has  been  a  matter  of  very  great 
convenience,  though  it  cannot  be  said 
to  be  a  matter  of  strict  justice. 

4  Two  years  value,  the  interest  of 
money  being  six  per  cent,  as  at  the 
time  of  Lord  Nottingham's  determina- 
tion, is  a  much  larger  proportion  of 
the  selling  price  of  a  copyhold  estate, 
than  the  same  number  of  years  pur- 
chase, the  interest  of  money  being  at 
five,  and  four  per  cent.  But  to  follow 
the  variations  of  price,  would  create 
confusion  in  this  property,  would  oc- 
casion a  depreciation  of  it,  and  is  not 
the  true  interest  of  the  copyholder. 
Public  'convenience,  therefore,  that 
great  source  of  law  and  justice,  has 
established  the  authority  of  the  rule 
laid  down  by  Lord  Nottingham  ;  and, 
it  is  to  be  observed,  that  the  decision 
was  not  above  eighteen  years  prior  to 
the  first  land-tax  act.    From  that  time 


to  the  present  hour, not  an  instance  can 
be  found,  where  there  has  ever  been  a 
deduction  from  the  two  years  value, 
(then  fixe*d  as  the  utmost  amount  of  a 
fine,)  upon  account  of  the  land-tax. 

*  It  seems,  therefore,  to  me,  much 
better  for  the  interest  of  copyhold  te- 
nants, and  for  the  public  advantage, 
as  there  is  a  great  deal  of  that  pro- 
perty in  the  kingdom,  that  the  fine  to 
be  paid  upon  the  renewal  of  a  copy- 
hold estate  should  be  strictly  kept  to 
that  sum  which  has  subsisted  now 
above  a  century,  namely,  two  years 
improved  value,  without  any  deduction 
except  for  quit-rents,  which  can  hardly 
be  called  a  deduction,  for  the  lord 
must  alltfw  that  which  he  has  received, 
or  is  to  receive/ 

[f  155]  The  following  case  has  been 
since  decided,  B.  R.  H.  24  Geo.  3. 


Whitfield  0.  Hunt. 

Assumpsit,  for  copyhold  fines.  The 
declaration  contained,  (besides  several 
special  counts,  in  the  common  form, 
for  so  many  fines  assessed  on  several  te- 
nements,) a  general  indebitatus  assump- 
sit, as  follows: 

And  whereas  also  the  said  defend- 
ant, afterwards,  Spc.  being  a  tenant  of 
divers  other  customary  tenements,  par- 
cel of  the  said  manor  of,  £c.  was*  in- 
debted to  the  said  plaintiff,  then  and 
still  being  lord  of  the  said  manor,  in 
£78.  5s%  for  reasonable  fines  due  and 
payable  by  the  said  defendant  to  the  - 
said  plaintiff,  for  and  on  the  admission 
of  her  the  said  defendant,  according  to 
the  usage  of  the  said  manor,  into  the 
said  last-mentioned  customary  tene- 
ments, with  the  appurtenances,  to  hold 

to 


(c)  Morgan  v.  Scudamore. 


(djCro.El.351. 
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1781*  Wood,  for  the  plaintiff  in  error* — Law,  for  the* 

v^vw        m  error. 

Grant  Wood  insisted,  that  the  second  count  was  bad,  and  that,  if 

against  so,  as  die  verdict  was  general,  the  judgment  must  be  re- 
Astle.  versed. — 1.  In  order  to  support  this  count,  he  said,  a  great 
many  circumstances,  essential  to  entitle  the  plaintiff  to  main- 
tain his  action,  must  be  presumed  and  supplied  by  inteod- 
[  728  ]  ment.  1.  There  is  no  allegatiou  of  any  custom  to  take  tines, 
and,  without  such  a  special  custom,  no  fine  is  payable.  £.  U 
is  not  alleged,  that  the  fine  was  reasonable.  3.  It  is  not 
stated  how  it  was  assessed.  4.  Nor  how  appointed  to  be  paid. 

5.  Nor  that  the  defendant  had  notice  before  the  action  brought. 

6.  It  is  not  sufficiently  shewn,  that  the  tenements  are  copy- 
hold, for  they  are  not  alleged  to  have  been  demised  and  de- 
miseable  from  time  immemorial,  fyc.  They  are,  indeed,  called 
customary,  but  that  they  may  be,  and  yet  not  copyhold,  nor 
subject  to  the  payment  of  lines  upon  admissions.  It  is  not 
denied,  that  indebitatus  assumpsit  will  lie  for  a  copyhold 
fine  [3]  [33*],  but  all  the  circumstances  just  mentioned  are 
necessary  to  raise  the  assumpsit,  and  there  is  no  case  in  which 
the  court  has  presumed  so  many  things,  even  after  verdict. — 
Upon  this  head  of  objection  he  cited  Moore  v.  Lewis  (a), 
which  was  an  action  of  assumpsit,  and  the  declaration  con- 
tained two  counts ;  in  the  first,  the  consideration  of  the  os- 
sumpsit  was,  that  the  plaintiff  had  done  the  defendant  JM&arat 
et  gratissimum  beneficium,  in  the  second,  that  he  had  done 
him  multa  beneficia.  There  was  a  general  verdict ;  and  mo- 
tion iu  arrest  of  judgment,  because  neither  of  the  considera- 
tions 

to  her,  her  heirs  and  assigns,  for  ever,  Touchet,  for  the  plaintiff.— Wood,  for 

of  the  lord  of  the  said  manor,  by  the  the  defendant. 

rents,  customs,  and  services,  for  the  Butler,  Justice,  said,  the  question 

same  customary  tenement  formerly  due,  was  only,  whether  a  general  indebitatus 

audof  right  accustomed,  and,  being  so  assumpsit  will  lie  for  copyhold  fines, 

indebted,  &c  and  that  it  had  been  expressly  decided, 

The  defendant  demurred  specially  ;  that  it  will,  in  a  case  of  The  Duke  of 

and  assigned  for  causes  of  demurrer;  Devonshire  v.  Craddock,  C.  B.  H.  C7 

That  it  was  not  alleged,  that  the  tene-  Geo.  2. 

ments  were,   from  time  immemorial,  Judgment  for  the  plaintiff, 

customary  tenements  dcmiscable,  fyc. ;  [3]  It  was  solemnly  decided  that  c#- 

That  it  was  not  alleged,  that,  within  sumpsit  will  lie,  iu  the  case  of  Shuttle- 

the  said  manor,  there  had  been  a  cus-  worth  v.  Garnet ,  cited  infra,  p.  7?9f 

torn  to  pay  a  fine  on  admission;  That  by  the  opinion,of  Dolben,  Gregory .and 

it  was  not  shewn,  by  whom  the  ad  mis-  Eyres,  Justices,  against  that  of  Holt, 

sion  was  made,  nor  that  any  assessment  Chief  Justice. 

was  made;  That  the  custom  of  the  ma-  [{35r]  So,  a  general  indebitatus  ss- 

nor  was  not  set  out,  nor  how  many  fines  sumpsit  will  lie  for  tolls,  B.  R.  H.  27 

were  due,  nnd  what  each  fine  amount-  Geo.  3.  1  Term  Rep.  6l6. 

ed  to,  nor  how  the  same  were  assessed,  (a J  B.  R,  E.  21  Car.  2.    1  Vattr. 

nor  what  fine  was  due  for  each  tene-  27. 
ment. 
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tions  were  sufficient,  especially  not  the  last,  for  that  some  par- 
ticular service  ought  to  have  been  alleged ;  and  the  court  held 
clearly,  that,  nothing  being  particularly  expressed  in  the  con- 
sideration of  the  second  promise,  and  entire  damages  being 
given,  the  plaintiff  could  not  have  judgment.  He  also  cited 
Elkin  v.  Wastett(b),  where,  upon  a  writ  of  error,  the  court 
agreed,  that  land  could  not  be  intended  to  be  copyhold,  but 
must  be  so  alleged, — But,  2.  He  contended,  that  there  was 
another  objection,  which  was  decisive,  viz.  that  assigned  as 
the  third  error  on  the  second  count.  He  said  he  took  it  to  be 
quite  settled,  that  there  cannot  be  one  gross  fine  for  several 
distinct  tenements  [f  &] ;  and  it  was  impossible  to  read  this 
count  and  not  to  see  that  the  fine  was  for  divers  tenements.  The 
words  are  "  a  certain  other  Jine"  and  "  certain  other  cus- 
u  tomary  tenements;"  not  "  a  certain  other  customary  tend- 
"  went."  This  must  mean  more  than  one  tenement.  It  goes 
on  farther,  and  states  them  to  be  held  by  "  certain  rents,  ser- 
"  vices,  and  customs;'9  and,  if  there  is  a  plurality  of  rents 
and  services,  there  must  also  be  a  plurality  of  holdings.  In 
the  first  count,  th*  words  customary  tenements,  are  manifestly 
used  to  express  several  distinct  tenements,  and  there  cannot 
be  a  better  way  of  explaining  the  meaning  of  one  part  of  the 
declaration,  thqi  by  comparing  it  with  the  other  part. — On 
this  head,  he  relied  on  Hobart  v.  Hammond  (c),  where  it  was 
expressly  resolved,  that,  when  a  copyholder  has  several  lands 
held  by  several  services,  by  copy,  there  die  lord  ought  to 
assess  and  demand  the  fines  severally  for  every  parcel  which 
is  so  severally  held ;  Taverner  v.  Cromwell  (d) ;  and  Hitch  v. 
Wallis,  before  Black  stone,  Justice,  at  the  Lent  Assizes 
for  the  county  of  Cambridge,  1 7  Geo.  3.  * 

Lord  Mansfield  desired  Law  to  confine  himself,  to 
Wood*  second  objection. 

Upon  that  point.  Law  said,  it  6ught  to  be  considered, 
that,  here,  the  objection  was  made  after  the  verdict,  not  on 
a  demurrer,  or  at  the  trial,  as  in  the  case  of  Hitch  v.  Wallis, 
in  which  case  the  plaintiff  would  have  given  evidence  of  one 
gross  consolidated  fine  for  divprs  tenements.  The  court  in 
this  case  will  give  to  the  word  "  tenements,"  such  a  sense,  if 

"  le, 


7«S 


1781. 


Graht 

against 
Astle. 


[  729] 


(b)  B.R.M.  14  Jac.  1.  3  Bulstr.  779,  by  the  name  of  Dalton  v.  Ham- 
23Q.  mond. 

(c)  B.R.M.  42  Sr  43  El.  4.  Co.  (d)  B.  R.  T.  26  EL  4  C#.  27,  * 
27.  b,  S.  C.  Moore,  622,  and  Cro.  EL 


[f  2]  When  a  tenement  has  once  tinct  tenements,  notwithstanding  it  is. 
been  held  by  two,  as  tenants  in  com-  held  afterwards  by  one  person.  Attrct 
mon,  it  remains  divided  into  two  dis-    y.Scutt,  6  East .476. 
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1781.       possible,  as  will  support,  rather  than  overturn  die  count 
s^s^s       "  Tenements,'*  as  denned  in  Coke  Littleton  (e),  means,  any 
Grant      "corporate  inheritances/9  or  any  "  inheritances  issuing  out 
against       "  of  those."    It  may  stand  for  messuages  and  lands,  and,  if 
Astle.       you  translate  the  sign  iuto  the  thing,  the  declaration -will  run, 
"  certain  other  customary  messuages  and  lands,"  which  would 
certainly  be  sufficient,  as  the  tine  may  be  supposed  to  have 
been  assessed  for  one  cop\hold  estate  composed  of  different 
parts,  as  houses,  arable  grounds,  $&      As   to   the   words, 
"  rents,  services,  fyc"  in  the  plural,  one  copyhold  estate  may 
be  held  by  several  different  sorts  of  reuts,  and  services,  to  be 
paid,  and  performed,  at  different  times.     In  Skuttlewortk  v. 
Garnet ,  as  reported  in  several  different  books  (b),  the  decla- 
ration was  on  a  general  indebitatus  assumpsit  for  a  fine,  pay- 
able on  the  death  of  every  lord,  and  assessed  oil  the  defendant, 
as  tenant  quorundum  custumariorum  tenementorum  fc>,aand, 
upon  a  motion  in  arrest  of  judgment,  it  was  determined  that 
[  730  ]      the  action  lay  [3]  [<©].     So,  in  the  case  of  The  Mayor  of 
Exeter  v.  Trimlet  (d),  where — on  a  general  demurrer  to  as 
action  of  assumpsit  for  petty  customs,  in  which  the  declara- 
tion contained  two  counts,  the  first  setting  out  a  prescriptive 
right,  and  the  second  being  a  general  indebitatus  assumpsit, 
for  a  certain  sum  due  for  petty  customs — the  demurrer  was 
over-ruled,  and  Willes,  Chief  Justice,  in  delivering  the 
1  judgment  of  the  court,  said  they,  gave  no  positive  opinion  as 

to  the  second  count,  but  inclined  to  think  it  was  well  enough 
upon  a  general  demurrer,  and  that,  if  the  defendant  had 
pleaded  -non  assumpsit,  the  plaintiff,  at  the  trial,  would  have 
been  obliged  to  shew  his  right  to  the  petty  customs.  Surely 
the  plaintiff,  here,  is  entitled  to,  at  least,  as  much  advantage 
after  verdict,  whatever  might  have  been  the  case  upon  a  spe- 
cial demurrer.  There,  it  is  said,  the  plaintiff  must  haie 
proved  his  right.  Here,  the  court  will  presume,  that  the 
right  was  proved,  and  no  Judge  at  Nisi  Prius  would  have 
suffered  evidence  to  be  produced  of  one  general  consolidated 
fine  for  several  copyholds :  It  must  be  intended  that  the  proof 
was  either  of  one  estate,  or  of  several  assessments.  If  the 
court  should  think  "  tenements"  in  the  plural,  cannot  be  in- 
terpreted to  mean  bne  estate  composed  of  different  parts,  they 
will  reject  the  letter  s,  rather  than  turn  the  plaintiff  round. 

TTic 

-(e)  Co.  Litt.  19>  b.  the  only  point  argued  being  whether 

(b)  B.  R.  M.  1  W.  &  M.  Carth.  90.  assumpsit  was  a  proper  form  of  action. 

3  Mod.  239.  3  Lev.  26 1 .    1  Show.  35.  Vide  supra,  p.  728.  Note  (3) . 

Comb.  151.  [<33*]  Supra.  728.  Note  [<&]. 

*     (c)  Carth.  91.  (d)  C.  2>\  J\  32  &  33  Geo.  2.   2 

[3]  The  present  question  docs  not  Wits.  $5. 

appeur  to  have  been  made  in  thai  case; 
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The  word  "  parcel"  may  assist  to  shew  that  only  one  copy-        1781. 
hold  was  meant.  s^v«^ 

Lord  Mansfield,— I  have  exceedingly  lamented,  that 
ever  so  inconvenient  and  ill-founded  a  rule  should  have  been 
established,  as  that,  where  there  are  several  counts,  entire 
damages,  and  one  count  is  bad,  and  the  others  not,  this  shall 
be  fatal ;  upon  the  fictitious  reasoning,  that  the  jury  has  as- 
sessed damages  on  all,  although,  they  in  truth,  never  thought 
of  the  different  counts,  but  the  verdict  was  so  taken,  from  the  % 
inadvertence  of  counsel  in  the.  hurry  of  Nisi  Prius.     And, 
what  makes  this  rule  appear  more  absurd,  is,  that  it  does  not 
hold  in  the  case  of  criminal  prosecutions ;  for,  when  there  is 
a  general  verdict  of  guilty,  on  an  indictment  consisting  of  se- 
veral counts,  if  any  one  of  them  is  good,  that  is  held  to  be 
sufficient  [f  156].  But,  in  civil  cases,  the  rule  is  now  settled, 
and  we  have  gone  as  far  as  we  can,  by  allowing  verdicts  in 
such  cases  to  be  amended  by  the  Judge's  notes  («)[f  3].  That 
might  have  been  done,  in  this  instance,  in  an  earlier  stage  of 
the  proceeding,  but  cannot  now-after  judgment. 

Buller,  Justice, — The  court  may  grant  a  venire  de 
novo  [f  4].  A  good  cause  of  action  is  shewn  in  the  first 
count ;  and  that  it  is  true,  appears  by  the  verdict ;  but  the 
plaintiff  has  also  had  damages  assessed  to  him  on  a  count  in 
which  he  has  not  shewn  any  cause  of  action.  The  court,  under 
these  circumstances,  may  send  the  case  back  to  have  damages 
assessed  only  on  that  count,  on  which,  in  point  of  law,  he  is 
entitled  to  recover.  , 

The  court  then  said,  there  was  no  doubt  but  a  venire  de 
novo  might  be  granted  by  a  court  of  error :  That  it  had  been 
done  by  the  House  of  Lords,  and  was  not  a  new  practice, 
for,  upon  an  enquiry  made  by  this  court  on'  a  late  case  from 
Ireland,  a  great  many  instances  had  been  found. 

A  venire  de  novo  awarded  [4]  [f  157]. 


[731  ] 


[t  1 56]  Vide  Regina  v.  Ingram,  if. 
13  Ann.  1  Salk.  384. 

(a)  Eddowes  v.  Hopkins,  B.  R.  E. 
20  Geo.  3.  supra,  p.  3/6. 

[4]  The  cause  came  on  to  be  tried, 


on  ^he  venire  de  novo,  before  Ashhurst% 
Justice,  at  the  Lent  Assizes  for  the 
county  of  Essex,  22  Geo.  3.  when  the 
jury,  upon  the  evidence,  thought  that 
the  sum  of  £±6.  17 s.  6d.   stated   to 

have 


[f  3]  Such  amendment  may  he  made 
at  any  time  by  the  judge  who  tried  the 
cause,  though  of  a  different  court, 
even  after  final  judgment,  error 
brought,  joinder  in  error,  and  a  day 
appointed  Cor  argument.  Doe  v.  Per' 
tins,  3  T.  R.  749. 


[f  4]  In  Lickbarrow  v».  Mason,  6  T. 
R.  131,  and  again  in  Bird  v.  Apphton, 
1  East.  Ill,  Lord  Kenyan  referred  to 
the  present  case,  as  establishing  the 
point  there  ruled,  that  on  a  venire  de 
noio,  the  party  succeeding  can  only 
have  the  costs  of  the  last  trial. 
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1781.     have  teen  assessed  as  a 
v^^^z     fine  on  the  admission  to 

Grant     tne  first  of  the  eiSnt  te" 
against     nements,    exceeded     two 

Astle.     vear8  va*uc>  a°d  tnat  ^e 
fine  ought  only  to  have 

been£46.4*.3<i.  Ashhurst,  Justice, was 
of  opinion,  that, the  plaintiff  could  not 
have  a  verdict  for  that  smaller  sum,  and 
must  recovcreither  to  the  exact  amount 
of  the  fine  declared  upon,  or  not  at  all. 
The  plaintiff's  counsel,  however,  in- 
sisting strongly  that  he  might  recover 
according  to  whatever  the  jury  should 
find  the  two  years  value  to  be,  a  ver- 
dict was  found  for  the  plaintiff,  by 
consent,  on  that  ground,  with  liberty 
to  enter  the  verdict  for  die  defendant, 
if  the  court  should  think  the  plain- 
tiff was  bound  to  prove  the  exact  sum 
laid. 

In  Easter  Term,  22  Geo.  2.  this 
question  was  argued,  by  Rous,  Erskine, 
B.  Hunter,  and  Law,  for  the  plaintiff, 
fAstlc,)  and  Peckham,  and  Mingay, 
for  the  defendant ;  and,  in  the  same 
term,  on  Saturday,  the  11th  of  May, 
Lord  Mansfield  delivered  the  opi« 
nion  of  the  court  in  favour  of  the  de- 
fendant, as  follows. 

Lord  Mansfield,— The  only  count  in 
the  declaration  which  is  now  material, 
is  for  several  fines  for  admission  to  se- 
veral copyholds;  the  declaration  states, 
a  custom  for  every  customary  tenant  to 
pay  a  reasonable  fine  upon  his  admis- 
sion, to  be  assessed  by  the  lord,  S?c. ; 
that  the  first  tenemrnt  was  of  a  large 
annual  value,  viz.  of  the  annual  value 
of  j£23.  8s.  Qd.;  that  the  lord  had  as- 
sessed .£46.  17*.  6d.  as  a  fine  for  the 
defendant's  admission  to  this  tenement, 
and  that  this  sum  was  a  reasonable 
fine.  On  the  evidence,  it  appeared, 
that'the  fine  should  have  been  only 
£46.  4$.  3(L  that  being  the  full  amount 
of  two  years  value  ;  and  the  question 


now  is,  whether  the  plaintiff  can, » 
this  case,  recover  a  smaller  sum  thin 
the  fine  assessed.     Two  things  are  ne- 
cessary parts  of  this  custom:  l.The 
fine  must  be  assessed :    2.  It  must  be 
reasonable.    The  lord  says,  in  his  decla- 
ration, that  he  has  assessed  £46.\7t.6d. 
for  a  fine,  and  that  this  sum  was  r«- 
sonablc,  and  brings  his  action  for  that 
precise  sum.      The  question  for  the 
jury  was,  whether  £a6.  17*.  &f.  *** 
a  reasonable  fine,   and  they  found  it 
was  not,  therefore  the  plaintiff  is  Dot 
entitled  to  recover.    He  has  not  asses* 
cd    two  years    value,    but  a  precise 
gross  sum;  and  by  what  rule  he  west 
in  assessing  that  sum  does  not  appear 
upon  the  record.     It  is   true,  he  ha 
averred,  that  the  estate  is  of  a  large 
yearly  value, — viz.  of  the  yearly  va- 
lue of  £23.  8*.  9d. — but  that  is  no 
averment  of  what  the  yearly 
value  really  is.      And  the  [  732  ] 
averment  in  this  case  is  total- 
ly immaterial.      It  would  have  been 
enough  if  the  plaintiff  had  stated,  that 
he  had  assessed  the  sura  of  £46.17t&- 
as  a  fine,  and  that  such  sum  was  rea- 
sonable; and  it  would  then  have  been 
matter  of  evideace,  just  as  it  was  on 
this  record,  whether  die  sum  assessed 
exceeded  two  years  value  or  not,  be- 
cause that  is  the  established  criterion 
whether  it  be  reasonable  or  not.   la 
the  present  case  the  duty  is  numerically 
certain,  for  it  is  not  assessed  with  rela* 
tion,  and  in  proportion,  to  the  annual 
value,  but  is  fixed  at  a  gross  sum.  Tht 
only  case  on  this  precise  subject  is 
Titus  v.  Perkins  (a),  which  is  reported 
in  Skinner   (b),    Cartkew  (c),  !*• 
tinz  (d),   and  3  Modern  (t).   The 
Chief  Justice,  there,  says,  u  If  the  lord 
u  demand  more  than  he  ought,  he  may 
u  make  his  demand  dt  novo,  for  the 
"  Judge,  in  case  of  a  greater  demand 
"  than  is  due,  ought  not  to  adjudge 


(a)  C.  B.  H.  1  4-  2  Jac.  2. 

(b)  Skinn.  247. 

(c)  Carth.  12. 


(d)  3  Lev.  2«.  255. 

(e)  3  Mod.  132.   Imported  &>l* 
Combtrb.  43. 
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"  as  much  as  is  due  to  the  lord,  and 
"  bar  him  for  the  residue,  but  ought 
"  to  adjudge  against  him  for  the 
"  whole,  and  that  his  entry  was  tnr- 
"  tious,  if  he  had  entered,  and  put  him 
"to  a  new  demand  £/*J."  This  goes 
to  the  demand  itself,  and  is  not  con- 
lined  to  the  case  of  a  forfeiture,  and 
there  is  no  such  distinction  made  in 
that  case— (which  had  been  insisted  on 
at  the  bar.) — The  gist  and  foundation 
of  every  action  must  be  proved  as  laid 
in  the  declaration.  This  action  is  for 
a  certain  precise  sum,  and,  under  the 
circumstances  of  the  case,  it  could  not 
be  brought  in  any  other  way.  The 
cases  cited  for  the  plain tiff,— viz.  of 
debt  on  a  foreign  judgment  (g) ;  or 
against  a  tenant'for  double  the  value  of 
the  land,  when  he  holds  over  under  the 
statute  of  4  Geo.  2.  c.  28.  (h) ;  or  for 
treble  the  value  tor  not  sitting  out 
tithes,  under  the  statute  oiEdw.  6.  (i)\ 
or  of  assumpsit  for  a  total  loss  on  a  po- 
licy of  insurance,  when  ttyere  has  been 
only  a  partial  \ossfkJ; — are  not  at  all 
applicable  to  the  present  case;  for,  in 
all  of  those,  the  gist  of  the  action  is 
supported,  and  a  case  proved  consistent 
-with  the  declaration,  those  actions  be- 
ing not  for  a  precise  sum,  but  for  a 
sum  in  proportion  to  what  the  jury 
shall  find  to  be  the  value  or  the  damage. 
We  give  no  opinion,  whether  the  lord 
might  not  have  assessed  a  fine  for  two 
years  value,  and  made  that  solely  the 
foundation  of  his  declaration.  In  Ti- 
tus v.  Perkins,  a  custom  to  have  a 
year's  value,  generally,  for  a  fine, 
was  held  to  be  good.  But  however 
that  might  be,  it  is  very  clear  that  the 
evidence  here  did  not  support  the  dc- 


1781. 


Grant 

against 
Astle. 


claration,  for  the  plaintiff 
has  no  right  to  any  thing 
but  the  sum  assessed;  the 
duty  arises  upon  the  as- 
sessment, and  that,  by 
the  evidence,  is  proved  to 
have  been  illegal,  and  void.  There- 
fore, the  case  stands  as  if  no  assessment 
had  ever  been  made,  and,  consequent- 
ly, the  plaintiff's  right,  to  demand  a 
fine  is  not  yet  complete.  Therefore, 
we  are  all  of  opinion  with  the  defend- 
ant [f  5]. 

There  was,  accordingly,  judgment 
for  the  defendant,  because,  as  the  fine 
for  the  first  tenement. was  to  be  de- 
ducted from  the  damages,  he  had  paid 
more  into  court  than  the  plaintiff  was 
entitled  to  recover. 

[1  157]  Vide  Hanvood  v.  Goodrighf, 
B.  R.  T.  14,  Geo.  3.  Coup.  87.  89-91. 
Qu.  therefore,  as  to  this  point  in  the  case 
of  Street  v.  Hopkinson,  B.  R.  M.  10 
Geo.  2.  2  Sir.  1055.  <£^  In  the 
Mayor  of  Shrewsbury  v.  Kynaston, 
Dom.  Proc.  31st  March,  1737,  2  Str. 
105 1,  A  Br.  Cases  in  Pari.  271,  on  a 
writ  of  error  from  B.  JR.  the  House  re- 
versed the  judgment,  and  ordered  the 
court  of  B.  R.  to  award  a  venire  de 
novo.  In  Trevor  v.  Wall,  B.  R.  E.  26 
Geo.  3-  1  Term  Rep.  151,  the  court 
said  there  was  no  instance  of  a  court 
of  error  granting  a  venire  de  novo, 
when  the  proceedings  had  originated 
in  an  inferior  court.  But  where  they 
originated  in  a  court  of  great  sessions 
in  Wales,  a  venire  de  novo  was  granted 
in  the  case  of  Daries  v.  Pierce,  B.  R. 
M.  28  Geo.  3.  2  Term  Rep.  125.  Vide 
Galbraith  v.  Neville ,  supra,  p.  6\   Note 


(f)  Skinn.  249- 

(g)  Walker  v.  Witter,  M.  19  Geo.  3. 
supra,  p.  1. 

(h)  Vide  Doe  v.  Jackson,  E.  19  Geo. 


3.  supra,  p.  175. 

CO  2  4-3  Edw.6.  c.  13. 

(k)  Gardiner  v.  -Crosdale,   B.  R.  H. 
33  Geo.  2.  2  Burr.  904.  1  Blackst.  198. 


[?  5]  This  doctine  was  confirmed, 
and  carried  still  farther,  in  the  case  of 


Lord  Xorthzvick  v.  Stanway,  3  B.  &  Pm 
346" :  where,  at  the  court,  the  lord  as- 
sessed 
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wSSfSL  Eden  and  Another  against  Parkison. 

Under* war-      HHHE  plaintiffs  insured  the  ship  the  Tonge  Herman  Hii- 
ffaZ!,Cy    X    *«»*  and  her  cai^o,  "  at  ana*  from  VOrient  to  flof- 
thai  the  skip  and   "  terdam ;  warranted  a  neutral  ship  and  neutral  property.* 
pr^rtZ  Tit™1  '^ne  sn*P  b6"1?  captured  in  the  course  of  her  voyage  by  some 
■ufficieot  th»t      English  men  of  war,  the  plaintiffs  brought  this  action  against 
wten*henrilkrtl    tne  defendant,  one  of  the  underwriters  on  the  policy,  stating, 
•ommences.        in  their  declaration,  that  the  defendant  subscribed  the  policy 
[  733  ]       on  the  28th  of  November,  1780,  and  averring,  that  the  ship 
and  cargo  were,  at  that  time,  neutral  property.    The  trial 
came  on  before  Lord  Mansfield,  at  Guildhall,  at  the  Si- 
tings after  last  Easter  Term,  when  a  verdict  was  found  for 
the  plaintiffs,  subject  to  the  opinion  of  the  court,  on  a  a* 
which  set  forth, (as  far  as  is  material,)  as  follows: 

The  ship  in  question  sailed  from  VOrient,  on  the  voyage 
insured/  on  the  11th  of  December,  1780,  having  the  insured 
cargo  on  board,  and  both  the  ship  and  cargo  were  neutral 
property  at  the  time  of  the  ship's  departure  from  V0rmt1 
and  so  continued  until  the  20th  of  December,  1780,  on  which 
day,  hostilities  having  commenced  between  the  English  and 
the  Dutch,  the  Dutch  ceased  to  be  a  neutral  power,  and  the 
ship  and  cargo  ceased  to  be  neutral  property.  They  were 
taken  on  the  25th  of  December,  1780,  and  condemned  as 
lawful  prize,  in  the  Admiralty  court,  on  the  19th  of  Februerjt 
1781. 
Smithy  for  the  plaintiffs, — Howorth,  for  the  defendant 
For  the  plaintiffs,  it  was  contended,  that  the  warranty  was 
complied  with  by  the  neutrality  of  the  ship  and  cargo  at  the 
time  when  the  voyage  commenced.  It  is  a  general  principle, 
laid  down  by  Blackstonb,  Justice,  in  his  Commentaries, 
"  That  a  warranty  can  only  reach  to  things  in  being  at  the 
"  time  of  the  warranty  made,  and  not  to  things  infiiitrti  * 
"  that  a  horse  is  sound  at  the  buying  him,  not  that  he  sill  be 
u  sound  two  years  hence  (a)"  In  the  case  of  Woohwi* 
Muilman  (b),  where  the  warranty  was  in  the  same  words  as 

here, 

(a)  3  Blackst.  Comm.  l65.  (b)  B.  R.  T.  3  Geo.  3.  3  B*r. 

1419.  1  Blackst.  427. 


sesscd  the  fine  at  £  100.  but  of  especial  annum,  and  it  was  held,  that  the  to™ 
favor  remitted  j£40.  thereof;  the  jury  could  not  retain  his  verdict  of  *** 
found  the  tenement  worth  £30.  per    for  the  line. 
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here,  the  judgment  of  the  court  was  for  the  defendant,  be- 
cause the  ship  and  goods  were  not  neutral  from  the  first  [1], 
There  was  no  fraud  upon  the  defendant  in  this -case.  The 
insurer  is  to  inform  himself  "  of  the  probability  of  safety  from 
the  continuance  of  peace  -"  as  was  laid  down  by  Lord 
Mansfield  in  the  case  of  Carter y.-Boehm(c).  If,  in- 
deed, the  property  had  ceased  to  be  neutral  by  the  act  of  the 
party  himself,  the  case  would  have  been  different.  But  he  is 
not  answerable  for  the  consequences  df  a  war  breaking  out 
during  the  voyage.  To  make  him  so,  express  words  ought  to 
have  been  used ;  otherwise  the  construction  is  to  be  in  the 
largest  and  most  advantageous  way  for  the  insured,  according 
to  the  principle  of  the  decision  'in  the  case  of  Gordon  v.  Mor- 
ley(d).  The  plaintiffs  were  ready  to  have  proved,  at  the  trial, 
that  the  premium,  at  the  time  of  this  insurance,  would  have 
been  the  same  if  the  warranty  had  been  "  Dutch  property," 
instead  of  "  neutral  property," 

For  the  defendant,  it  was  said,  that  this  was  a  new  ques- 
tion, and  called  for  peculiar  attention,  as  it  would  affect  a 
great  deal  of  property.  It  is  certainly  a  question  of  construc- 
tion upon  the  face  of  the  policy ;  but,  both  from  the  words, 
and  from  the  nature  of  the  subject,  it  must  be  interpreted  to 
mean  a  warranty  co-extensive  with  the  voyage.  It  is  admitted 
by  the  argument  on  the  other  side,  that,  if  the  neutrality  had 
ceased  before  the  ship  sailed,  the  under-writers  would  not  have 
been  liable.  But  what  expression  of  intention  is  there,  that 
the  warranty  should  not  extend  throughout  ?  There  are  no 
restraining  words.  The  sense  is  the  same  as  if  the 'policy 
had  ran,  "  warranted  neutral  ship,  and  neutral  property  at 
"  L'Orient,  and  from  VOrient  to  Rotterdam."  If  the  words 
were  to  be  thought  equivocal,  yet  the  nature  of  the  thing 
speaks  in  favour  of  this  construction.  The  merchant  proposes 
to  insure  the  ship  and  cargo :  Upon  this  the  under-writer  re- 
quires a  description  of  the  subject-matter  of  the  insurance : 

The 
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pL]  It  does  fiot  appear  very  distinct-. 
ly  from  the  state  of  that  case  in  SBurr. 
£hat  the  ship  and  goods  were  not  neu- 
tral at  the  time  of  the  contract,  or* of 
the  sailing.  It  is  only  said,  "  The 
"  ship,  at  and  before  the  time  she  was 
**  lost,  was  not  neutral  property,  as 
"  warranted  by  the  policy,  (3  Burr. 
41  1420/*)  It  may  be  collected,  how- 
4ever,  upon  taking  Sir  James  Burrow's 
account  of  the  case,  and  Mr.  Justice 
Blackstone's  together,  that  they  were 
not  neutral  at  the  time  of  the  contract. 


The  point  there  made,  as  appears 
fromBlaekstone,  was,  that  the  warranty 
was  tantamount  to  a  warranty  free 
from  capture,  and  that,  the  loss  having 
happened  by  foundering  at  sea,  was 
not  within  the  meaning  of  the  war- 
ranty. But  the  court  held,  that,  as 
the  warranty  was  false,  it  was  no  con* 
tract. 

(c)  B.  ft.  E.   6  Geo.  3.   3  Burr, 
1905.  1910.     Bl&ckst.  593, 594, 

(d)  N.  Pr.  H.  20  Geo.  %.   %  $tr* 
1265. 


Vol,  1L 
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1781.      The  merchant  answers,  "I  warrant  it  neutral"    Tim  pats  a 

v^v^/      end    to  all  enquiry    about  the  country, — whether  Dafci, 

Eden        Swedish,  Norwegian,  Sfc.     Surely,  if  it  had  been  mentiooed 

against       that  the,  property  was  Dutch,  the  under-writers  would  ha« 

Par&ison.   insisted  on  a  much  higher  premium,  for  there  was,  at  the  time 

of  the  insurance,  an  universal  rumour  of  a  war  between  this 

country  and  Holland.    At  the  trial,  this  was'  compared  to  the 

case  of  a  warranty  to  carry  a  stipulated  number  of  men,  or  so 

many  guns.     But  those  instances  do  not  resemble  the.  If 

,    guns  are  thrown  overboard  to  save  the  ship  in  a  storm,  tkat  is 

a  circumstance  arising  out  of  the  very  risk  insured  against, 

[  735  ]      viz.  sea  hazard;  and,  if  some  of  the  crew  die,  it  cannot  be 

supposed  that  the  insured  meant  to  undertake  that  men  should 

be  immortal.    In  the  case  of  Lilly  v.  Uroer  (e),  the  warranty 

was  "  to  sail  with  convoy  from  Gibraltar ;"  and,  because 

there  were  no  restraining  words,  it  was  held  that  die  comoj 

must  be  for  the  whole  voyage.    Suppose  there  bad  been  a 

voyage  for  two  or  three  years— as  to  China,  Sp. — it  cannot  be 

thought  that  the  under-writers  would  have  been  satisfied,  if 

the  property  happened  to  be  neutral  at  the  commencement 

of  the  risk,  and,  without  some  large  addition  of  premhm, 

would  have  taken  the  chance  of  war  during  so  long  a  vojage 

upon  themselves.      It  is  the  understanding  of  all  person 

conversant  with  the  subject,  that,  .unless  there  be  restrain^ 

words,  the  warranty  Extends  to  the  whole  duration  of  the 

voyage.    The  cases  cited  on  tfie  other  side  do  not  apply: 

They  prove. principles  which  the  defendant  has  no  occasion  to 

djspute. 

Lord  Mansfield  told  Smith  he  had  no  occasion  to 
v  reply. 

Lord  Mansfield,— Many  points  have  been  gone  into o§ 
-both  sides,  which  are  not  necessary  for  the  decision  of  nta 
case.  For  instance,  there  is  no  doubt  but  you  may  warrant 
a  future  event.  But  the  single  question,  here,  is,  what  ■ 
the  meaning  of  this  policy.  I  had  not  a  particle  of  doubt  at 
the  trial,  and  I  know  the  jury  had  none ;  but  Mr.  Lee  pressed 
for  a  case,  and  I  granted  one  out  of  respect  to  him.  What  is 
the  case  ?  It  is  an  insurance  upon  a  ship*  and  her  cargo,  at 
and  from  L'  Orient  to  Rotterdam.  Hie  insured  warrant  them 
,  neutral,  and  the  defendant  would  have  the  court  to  add,  hj 
construction,  "  And  so  shall  continue  during  the  whole 
"  voyage."  The  contract  is  not  so.  The  insured  tell  the 
state  of  the  ship  and  goods  theti,  and  the  insurers  take  upon 
themselves  all  future  events,  and  risks,  from  men  of  **r, 
enemies,  detentions  of  princes,  fyc.  The  parties  themsel** 
could  not  have  changed  the  nature  of  the  property ;  but  they 
did  not  mean  to  run  the  risk  of  war.  If  it  made  a  difference 
what  country  the  property  belonged  to,   the  under-writerj 

should 

(e)  H%  19  Geo.  3.  supra,  p.  72. 
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should  have  enquired.  The  risk  of  future  war  is  taken  J>y  the 
under-writer  in  every  policy.  By  an  implied  warranty,  every 
ship  insured  must  be  tight,  staunch,  and  strong ;  but  it  is 
.  sufficient  if  she  is  so  at  the  time  of  her  sailing.  She  may 
cease  to  be  so  in  twenty-four  hours  after  her  departure,  and 
yet  the  under-writer  will  continue  liable.  The  case  of  Lilly 
v.  Ewer  turns  quite  the  other  way.  The  decision  there  was, 
that  the  ship  must  sail  with  convoy  according  to  the  usage  of 
the  trade;  t.  e.  convoy  destined  to  go  as  far  as  usual  in  that 
voyage.  The  present  is  the  clearest  case  that  can  be.  The 
warranty  is,  that  things  stand  so  at  the  time;  not  that  they 
shall  continue. 

Wilms,  and  Ashhurst,  Justices,  of  the  same  opinion. 

BtLLjBR,  Justice, — The  case  of  Lilly  v.  Ewer  is  much 
against  the  defendant,  for  it  was  not  contended,  there, 
that  the  ship  must  continue  with  the  convoy  during  the  whole 
voyage. 

lie  Postea  to  be  delivered*  to  the  plaintiffs  [f  15B][f]. 
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[t  158]  Vide  Salucci  v.  Johnson,  B. 
ft.  H.  25  Geo.  3.      <&  Tyson  v.  Gtfr- 


ney,  B.  JR.  AT,  30  Geo.  3.  %  Term  Hep. 
477. 


Lowe  and  Others  against  Waller. 


Tuesday, 
26th  June. 


THIS  was  an  action  on  a  bill  of  exchange,  tried  before  When,  upon » 
Lord  Mansfield,  at  Guildhall,  at  the  Sittings  after  ^of m^eV, 

last  the  lender  sayt 
he  cannot  ad- 
vance cash,  but.  will  furnish  goods,  which  the  borrower  takes  and  sells  by  the  intervention  of  *> 
broker  recommended  by  the  lender,  if  the  security  given  is  made  payable  at  a  future  day,  for  a 
^um  exceeding  the  value  of  the  goods  and  5  per  cent,  interest,  this  is  an  usurious  loan,  and  the  se- 
curity is  void.— A  bill  of  exchange  given  upon  an  usurious  consideration  is  void,  even  in  tjie  hand* 
of  aft  indorsee,  for  valuable  consideration,  without  notice  of  the  usury  [F  1  J. 


"[?]  This  is  one  of  the  cases  in 
which  the  assured  was  allowed  to  re- 
-cover for  a  loss  by  British  capture, 
the  objection  not  having  been  taker) ; 
but  where  that  defence  has  been  set 
jup,  it  has  been  decided  that  no  in- 
surance can  protect  against  such  loss. 
Sec  Furtado  v.  Rogers,  lB.&P.  191  : 
*nd  other  cases  cited  in  the  notes  to 


Planch}  v.  Fletcher,  supra,  253, «.  - 

[f  1]  But  if  there  is  no  usury 
in  the  inception  of  a  bill,  a  subso 
quent  indorsement  for  an  usurious 
consideration  will  not  avoid  it  in  the 
hands  of  an  innocent  holder.  Parr  v. 
Eliason,  1  T&ast.  92,  and  see  Car  dwell 
v.Martin,  9  East.  191. 


z* 


736 


CASES  IN  TRINITY  TERti 


Lowe 

against 

Waller. 


[  737  ] 


1781.  fast  ffi/ary  Term[\].  Hie  plaintiffs  declared  as  indorsees 
of  Harris  &  Stratton,  to  whom  the  bill  was  stated  to  have 
been  indorsed  by  Lawton,  the  drawer  and  payee.  The  de- 
fendant was  the  acceptor.  The  defence  was,  that  the.  bill 
was  given  upon  an  usurious  contract  between  Harris  &  Strat- 
ton, and  the  defendant.  This  was  controverted  by  the  plain- 
tiffs ;  but,  they  also  insisted,  that  the  bill  was  indorsed  to 
them  for  a  valuable  consideration,  and  without  notice  of  the 
supposed  usury;  and  it  was  argued,  that  although  it  should 
appear  that  the  original  transaction  was  usurious,  still  the  de- 
.  fendant  was  answerable  to  them. 

Upon  the  evidence,  the  case  was  this : 
WaUfr,  a  commissioner  of  the  stamp  duties,  had  employed 
one  Lemon,  a  money-broker,  to  raise  the  sum  of  £200.  upon 
the  bill  in  question.  Harris  &  Stratton,  hearing  of  this, 
sent  their  broker  to  Lemon,  to  enquire  whether  Waller 
wanted  money,  and  he  told  the  broker  he  believed  he  did, 
for,  to  his  knowledge,  he  had  a  bill  to  pay  in  a  few  days. 
Hie  broker  said  his  principal  would  advance  £100.  in  money, 
and  £100.  in  goods,  but  that  the  goods  should  be  choice 
sorts,  and  he  should  not  lose  by  them ;  that  he  should  have 
them  at  the  warehouse  price.  Lemon,  upon  this,  went  and 
informed  Waller,  that  Harris  &  Stratton  s  broker  had  been 
with  him ;  and  Waller  asking  him  how  they  would  deal,  he 
told  him  what  had  passed,  and  that  thex  broker  had  appointed 

,  him  to  go  with  Waller,  to  Harris  &  Stratton**  warehouse, 

the  next  day.  Waller,  agreeably  to  this  appointment,  went, 
along  with  Lemon,  the  next  day,  and  found  Harris  &  Strat- 
ton at  their  warehouse;  who  made  an  apology  to  Waller  for 
not  having  any  money  at  that  time,  but  only  goods  ;  and  de- 
sired the  business  might  be  let  alone  for  a  few  days.  Lemon 
called  several  times  after  this,  to  get  a  day  fixed,  and  told 

'  them,   as  he  had  mentioned  before  to  their  broker,  that 

Waller  wanted  money,  in  order  to  pay  several  .demands.  In 
the  course  of  about  three  weeks,  Harris  &  Stratton  said 
to  him,  that,  if  Waller  would  come  the  next  day,  they  would 
give  him  £50.  and  he  and  Waller  accordingly  went  die  next 
day.  When  they  came,  one  of  the  partners  went  out,  and 
returned  in  a  little  time,  saying  he  could  not  get  any  money, 
but,  if  Walter  would  take  the  whole  in  goods,  he  should  have 
iheni  directly.  Waller  agreed ;  and  the  goods,  (hosiery  ware,) 
were  sorted  out  by  one  Strutt,  a  broker,  who  was  present, 
and  delivered  to  Walter,  and,  at  the  same  time,'  Waller  deli- 
vered to  Harris  &  Stratton  the  bill  of  exchange,  and  also  an 
assignment  of  his  salary,  as  a  collateral  security  in  case  tht 
bill  should  not  be  paid  when  it  should  become  due.    Strutt 

and 

[l]  The  action  was  directed  by  an  order  of  the  Court  of  Chancery,  dated 
the  18th  of  December,  1?80. 
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and  Lemon  carried  the  goods  to  tlfe  shop  of  Elderton,  an 
auctioneer,  who  was  a  stranger  to  Waller,  and  who  was  to 
jell  them,  or  advance  the  value.  He  desjred  two  hours  to 
make  his  calculation,  and,  at  the  end  'of  that  time,  Lemon  and 
Waller  came  to  him,  and  he  offered  £120.  for  the  goods,  say- 
ing, it  was  the  utmost  they  were  worth.  Waller  took  the  .£120. 
it  being  agreed,  that,  if  they  should  sell  for  more,  the  balance 
should  be  accounted  for  by  Elderton,  and,  if  for  Jess,  that 
Waller  should  be  answerable  to  him  for  the  difference.  Af- 
terwards, 'Elderton  delivered  an  account  to  Waller  of  the 
sale  of  goods,  at  £1 17.  2s.  2d.  There  was  no  evidence  that 
the  plaintiffs  knew  of  the  above  transaction,  or  the  circum- 
stances under  which  the  bill  had  been  given. 

The  question,  whether  the  transaction  was  a  loan  of  money 
for  more  than  3  per  cent,  under  colour  of  a  sale  of  goods, 
was  left  to  the  jury.  If  they  should  be  of  opinion,  that  it 
was,  it  was  agreed  that  a  case  should  be  reserved  on  the  other 
point,  being  a  mere  matter  of  law. 

In  summing  up  to  the  jury,  Lord  Mansfield  told  them,  [  738  ] 
that  the  statute  of  usury  (a)  was  made  to  protect  men  who  act 
with  their  eyes  open ;  to  protect  them  against  themselves. 
Upon  this  principle,  it  makes  it  penal  for  a  man  to  take  more 
than  the  fixed  rate  of  interest,  it  being  well  known  that  a 
borrower  in  distress  would  agree  to  any  terms.  "  No 
"  person  shall  take,  directly  or  indirectly,  for  the  loan  of 
"  money,  #c.  above  the  value  of  £5.  for  the  forbearance  of 
"  iJlOQ.  for  a  year,  and  so  after  that  rate  for  a  greater  or 
"  lesser  sum,  or  fpr  a  longer  or  shorter  time  ( b)J*  They  • 
were,  therefore,  to  consider,  whether  the  transaction  between 
the  defendant  and  Harris  &  Stratton  was  not,  in  truth,  a 
loan  of  money,  and  the  sale  of  goods  a  mere  contrivance  and 
evasion.  The  most  usual  form  of  usury  was,  his  JLoidship 
said,  a  pretended  sale  of  goods.  He  then  stated  the  material 
parts  of  the  evidence,  and  made  some  strong  observations  to 
shew,  that  it  was  not  the  intention  of  the  parties  to  buy  and  , 

sell,  but  to  borrow  and  lend,  and  that  the  contract  was,  in 
truth,  for  a  loan  of  money,  though  under  the  mask  of  a  treaty 
for  the  sale  of  goods. 

The  jury  found  the  contract  to  be  usurious,  but  if,  in  point 
of  law,  the  plaintiffs  should  be  entided  to  recover,  they  as- 
sessed the  damages  at  £22,2.  10s.  being  the  amount  of  the 
bill,  with  the  interest  due  upon  it. 

Upon  this,  a  case  was  made  for  the  opinion  of  the  court, 
which, — after  setting  forth  the  bill  of  exchange,  bearing  date 
the  27th  of  October,  1778,  and  payable  in  three  months, 

with 


(a)  12  Jnne,st,2.c.  16) 
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-      Ifrtl         ^*  *°*  ™*HBemeBts,  in  blank,  of  Lawton  and  of  Html 

flV*       Stratton,— stated ;  "  That  the  bill  was  ghren  by  Jfoifer,  the 

LoCx       "  acceptor  to  Harris  &  Stratton,  upon  an  usurious  centred, 

5    t       u  whereby  more  than  legal  interest  was  secured.    That  the 

Wa llbk.     "  Plaint™  tPok  the  bill  from  Harm  &  Station  for  a  valvhk 

"  consideration,  and  without  notice  of  the  umuj." 

In  Easter  Term,  on  Thursday,  the  3d  of  Jfay,  Dwwwg 
obtained  a  rule  to  shew  cause,  why  there  should  not  be  a  new 
trial,  upon  the  ground,  that  the  original  transaction  was  not 
a  loan,  but  a  sale  of  goods,  and,  therefore,  though  it  might 
be  fraudulent,  it  was  not  within  the  meaning  of  the  statute  of 
Queen  Anne. 

The  court  expressed  a  wish,  that  both  questions  should 
come  on  at  once ;  and,  upon  the  first  argument,  the  counsel 
for  the  defendant  went  into  both ;  but,  on  the  other  side,  the? 
[  739  ]  reserved  themselves  on  the  second  point,  in  order  to  argue  it 
separately*  in  case  die  decision  of  the  court  should  be  agaiut 
them  on  the  first. 

On  Friday,  the  11th,  and  Monday,  the  14th,  of  Jby, 
the  Attorney-General,  and  Davenport,  shewed  cause  against 
the  new  trial.  They  cited  Symonas  v.  Cockeril  (a),  where  a 
rent-charge  of  £20.  a  year  for  eight  years,  and  two  jean 
more*  if  A.  and  B.  should  live  so  long,  was  granted  for 
£100.  and,  upon  replevin  against  die  grantee,  who  had  de- 
trained for  the  rent-charge,  die  plaintiff  pleaded  in  bar,  tfat 
it  was  a  corrupt  agreement,  and  the  court  held,  "  Tnat,  if 
"  the  original  contract  was  for  a  rent-charge,  that  is  not 
"  usury,  but  a  good  bargain  and  pennyworth,  but,  if  the  party 
"  had  come  to  borrow  the  money,  and  then  such  a  contract 
"  ensued  by  security,  that  is  usury."  They  also  cited  the 
cases  of  Massa  v.  Vauhng{b)9  and  Richards  v.  B/twmfr) 
[f  159] ;  which  last  case  was  much  agitated  aud  considered 
in  this  court,  and  finally  decided  in  Trinity  Term,  18 
Geo.  S.  [f  160],  and  in  which,  the  real  and  original  treaty 
being  for  a  lqan,  although  it  was  disguised  under  the  appear- 
ance of  selling  an  annuity,  It  was  decided  to  be  within  the 
•  meaning  of  the  statute. 

Dunning,  and  Morgan,  for  the  plaintifis,  contended,  that 
the  transaction  was  really  a  sale  of  goods  ;  at  an  exorbitant 
and  iniquitous  price,  to  be  sure ;  but,  still,  only  a  sale,  the 

price 

(a)  Noy.  151.                        ^  3.  in  the  absence  of  Wilks,  Justice,  as 

{b)  N.  P.  M.    19  Geo.  2.   2  Str.  reported  by  Mr.  Coxoper,  but,  in  Tt* 

1243.  nity  Term,  W tiles y  Justice,  mentioned 

(c)  Vide  an  account  of  a  subsequent  that  he  had  read  a  written  argument 

part  of  that  case,  E.  19  Geo.  3.  supra,  which  Mr.  Hargrove  had  sent  aim  by 

p.  1 1 4.  the  permission  of  the  court,  and  that 

ft  159]  Since  reported,  Coxcp.  770.  it  had  not  altered  his  opinion,  whkn 

[t  160]  The  opinion  of  the  court  was  the  same  with  that  of  the  rot  ^ 

was  delivered  in  Easter  Term,  IS  Geo.  the  court. 
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price  to  be  paid  at  a  future  day,  and  for  which  future  pay- 
ment, the  note  and  the  assignment  of  the  salary  were  given  as 
securities.  The  first  negociation  might  be  for  a  loan;  but, 
in  the  course  of  the  business,  it  came  to  be  merely  a  bargain 
and  sale;  and  as  such,  however  fraudulent  and  culpable,  it 
was  not  usury.  Morgan  observed,  that,  by  the  statute 
37  Hen.  8.  c.  9  (d),  intituled,  "  A  bill  against  usury/'  and 
revived  by  13  EL  c.  8.  (e),  it  was-  made  unlawful  to  sell  mer- 
chandizes or  wares,  and  re-purchase  them  again  within  three 
months,  at  a  lower  price.  This  was  the  only  provision,  in 
the  acts  on  this  subject,  relative  to  the  sale'of  goods,  and, 
therefore,  it  'was  to  be  inferred,  that  the  legislature  did  not 
mean  to  extend  the  penalties  against  usury  to  other  cases  of 
sales,  however  oppressive,  or  unfair.  He  cited  Murray  v. 
Hardinge  (a) ;  where  the'  court  of  Common  Pleas  said,  that 
no  inequality  of  price,  merely  as  such,  will  make  a  contract 
usurious  (6) ;  and  Floyer  v.  Edwards  (c),  Lord  Chesterfield 
v.  Jansen(d)y  and  Lloyd,  qui  tarn,  Sfc.  v.  Williams  (e). 

Lord  Mansfield, — Before  the  statute  of  Hen.  S.(/\ 
all  interest  on  money  lent  was  prohibited  by  the  canon  law, 
as  it  is  now  in  22oma»-catholic  countries.  This  gave  rise  to 
many  shifts  and  devices  to  evade  the  law.  One,  which  was 
then  the  most  common,  was  provided  against  by  that  statute; 
but  the  prohibition  being  confined  to  that  particular  sort  of 
transaction,  usurers  were,  thereby,  put  upon  other  contri- 
vances; and  experience  taught  the  legislature,  in  more  mo- 
dem statutes,  not  to  particularize  specific  modes  of  usury, 
because  that  only  led  to  evasion,  but  to  enact,  generally,  that 
no  shift  should  enable  a  man  to  take  more  than  the  legal  in- 
terest upon  a  loan.  Therefore,  the  only  question,  in  all  cases 
like  the  present,  is,  what  is  the  real  substance  of  the  trans- 
action [f  2],  not,  what  is  the  colour  and  form.  This  is  one 
of  the  strongest  cases  of  the  sort  I  ever  knew  litigated.  It  is 
impossible  to  wink  so  hard,  as  not  to  see,  that  there  was  no 
idea  between  the  parties  of  any  thing  but  a  loan  of  money. 
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[740] 


(d)  §  2. 
W  §  2. 

(a)  C.  B.  H.  13  Geo.  3. 

(b)  Ibid.  395. 

(c)  B.  R<-  T.  14  Geo.  3. 


((f)  Canc.H.  24  Geo.  2.  2  Ves.  125. 
1  Wilt.  286.  295. 
WUs.  390.        (e)  C.  B.  M.  12  Geo.  3.     3  Wils. 
250.  2«1.  2  Blaekst.  722. 792. 
(f)  37  B.  8.  c.9. 


[f  2]  Sec  the  opinion  of  Lord  AU  discounting  a  bill  at  a  very  long  date, 
canlifiC.3.  ace.  in  Marsh  s.  Mart  indole  f  if  it  be  merely  to  cover  a  loan,  is 
3  B.  &  P.  160,  where  it  was  held,  that    usury. 
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1781.      His  Lord^ip  then  recapitulated  the  striking  parts  of  the  eri* 

\^^0^s      deuce,  and  observed,  that  the  whole  complexion  of  the  case 

Lows        shewed,  that,  the  only  purpose  of  Harris  &  Srratto*  was,  to 

against       contrive  how  to  get  more  than  legal  interest.     They  .first  of- 

Waujueu    fered  part  in  cash;  then  less,  playing  the  defendant  oo,  m 

order  to  increase  his  distress ;  and,  at  last,  tempted  him,  by 

an  offer  to  conclude  the  business  immediately,  if  he  would 

take  the  whole  in  goods;  assigning  to  the  last,  as  their  reason 

for  .this,  that  they  could  not  procure  the  money :,  They  <U 

not  act  as  persons  selling  goods  upon  credit,  to  be  paid  for 

at  m  future  day ;  but  as  lending  on  the  security  of  the  note 

and  the  assignment  of  the  salary.    The  jury,  therefore,  had 

done  perfectly  right. 

The  rest  of  the  court  being  clearly  of  the  same  opinion, 
the  rule  for  a  new  trial  was  discharged. 

The  remaining  question  was  argued,  on  the  case  reserved, 
in  this  present  Term,  on  Tuesday,  the  19th  of  June,  or 
Morgan,  for  the   plaintiffs,    and  Davenport,   for  the  de- 
fendant 
t  7*1  1  In  the  case  of  Bowyer  v.  Bampton,  reported  by  Stra*gc(a\ 

k  was  determined,  that,  upon  tne  construction  of  the  statute 
of  9  Ann.c.  14.  $  1.  a  promissory  note,  given  for  money 
knowingly  lent  to  game  with,  is  void  in  the  hands  of  an  in- 
dorsee for  valuable  consideration,  and  without  notice;  for 
the  words  of  that  statute  being,  «  That  all  notes,  hills,  boob, 
"judgments,  mortgages,  or  other  securities  or  conveyances 
"  whatsoever,  fyc.  where  the  whole,  or  any  part,  of  the  cod* 
*  sideration  shall  be,  fyc.  shall  be  utterly  void,  frustrate,  axi 
"  of  none  $ect,  to  all  irtents  and  purposes  whatsoever?  the 
court  held,  that  it  would  be  making  the  note  of  some  use  to 
Ae  lender,  if  be  could  pay  his  own  debts  with  it ;  aad  that 
the  indorsee  would  not  be  without  remedy,  for  he  might  sac 
theindoraor,  on /fak  indorsement. 

This  oase  having  been  much  relied  on  by  the  caonsel  far 
the  defendant,  when  they  argued  the  present  point,  upon  the 
motion  for  .a  new  trial, — because,  as  they  insisted,  the  words 
,  of  1 2  Anne  st.  2.  c.  1 6.  though  not  exactly  the  same,  are  equally 
strong,  with  those  just  cited  from  the  act  against  gaming,  it 
was  now  contended,  on  the  part  of  the  plaintiffs ;  1 .  That  die 
two  acts  differed  essentially  as  to  the  .present  question,  and 
that,  both  before  and  since  the  statute  of  12  June,  marj 
was' no  bar  against  third  persons  not  affected  with  notice; 
fi.  That  the  case  was  contrary  to  other  decisions,  and  not 
law.  1  *  'Notes  and  bills  are  expressly  mentioned  in  the  act  of 
9  Anne,  and  are  omitted  in  the  other.  Such  a  difference,  is 
two  statutes  which  passed  so  recently  die  one  after  the  other, 
must  have  been  intentional,  and  this  being  a  question  on  a 
penal  law,  the  court  will  construe  it  writh<the  utmost  strict* 
.'  oess. 

(a)  B.  R.  T.  14  Geo.  2.  Str.  1155. 
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neea.    It  may,  indeed,  be  aaid,  that  a  bill  comes  under  the 
word  u  a$sura?Ke,"  used  in  12  j&nne ;  but  it  is  fair  to  infer, 
that,  as  the  wor$  "  bill"  itself  was,  (and  as  it  seems  pur- 
posely,) omitted,  the  legislature  could  not  mean  to  include 
the  thing  under  a  general  term,  and  which,  in  common  ac- 
ceptation, is  not  extended  to  bills  and  notes  ;  they  being  ra- 
ther considered  as  cash,  than  as  assurances  for  the  payment 
of  money.     In  all  the  prior  acts  against  usury,  from  the  reign 
of  Queen  Elizabeth— \3  Eliz.  c.  8.  §3.  21  Jac.  1.  c.  17.  §2. 
3jid  12  Car.  &.  c.  13.  §  2. — as  well  as  in  1?  Anne,  st.  2.  c.  i6. 
tfye  words  "bonds,  contracts,  and  assurances,*9  are  used,  and 
yet  there  is  not, a  case  in  the  books,  from  the  13th  of  Eliza- 
beth,  till  this  day,  in  which  it  has  been  determined,  that  the 
innocent  holder  of  a  bill  of  exchange  shall  be  precluded,  on 
account  of  usury  in  the  original  transaction,  from  recovering 
against  the  acceptor.    Kay,  it  was  expressly  and  solemuly 
decided,  even  in  the  case  of  a  bond,  {viz.  in  Ellis  v.  Warnes(a), 
which  was  long  after  the  statute  of  Elizabeth,)  that, — "  Where 
W.  was  indebted  in  £100.  to  A.  upon  an  usurious  contract 
oa  a  bond,  and  A*  being  indebted  to  E.  transferred  the  debt 
to  E.,  and  W.  became  bound  for  the  same'  usurious  debt  to 
£.  whose  debt  was  just,  and  he  ignorant  of  die  usury, — the 
obligation  made  by  n.  to  JE.  was  not  avoidable  for  the  usu- 
rious contract  made  between  W.  arid  AT    Therefore,  though 
bills  should  be  considered  as  within  the  meaning  of  assurances, 
still  the  intention  cannot  have  been  to  make  them  void  in  the 
hands  of  persons  ignorant  of  the  usury.     Indeed  it  should 
seem,  by  die  very  words  of  all  the  acts,  that  the  provision  in 
question  was  only  meant  to  be  applied  to  securities  where  an 
usurious  consideration  appears  on. the  face  of  the  instrument: 
In  all  of  them,  .the  expression  is,  "  whereupon,  or  whereby, 
"  there  shall  be  reserved,  or  taken  more  than,  tyc."    2.  As  to 
the  authority  of  thexase  of  Bowyer  v.  Hampton,  it  is  directly 
contrary  to  the  doctrine  laid  down  'by  Lord  Holt',  in  Hussey 
v.  Jacob  (6){ljJ,  and  which  4s  ajtated  by  him  as  founded  on 
previous  determinations.     "  A.  (says  he)  wins  money  of  JB. 
u  and,  .for  a.dqbt  which  A>  owes  C.  he  appoints  JB.  to  give 
"  C.  a  bond ;  'tis  food,  because  C*  is  an  innocent  person,  and 
"  'twill  be  theaame  Jhing  if  A.  is  bound  with  him  ;"  or,  as  it 
is  expressed  in  the  report  of  the  same  case  by  Comyns,  "  if 
"  a  bill  is  given,  rfqr  money  won  at  play,  to  the  winner,  or 
"  order,  and  the  winner  indorses  it  to  a  stranger,  for  a  just 
u  debt,  and  the  person  upon  whom  the  bill  was  drawn  ac- 

"  cepta 


741 
1781. 


Lowe 

gainst 

Wallu* 


[742] 


(a)  B.  R.  E.  1  Jac. a.  Moore,  752. 
pi  1035.  Cro.  Jac.  32.  pi.  6.  Vclv. 
47. 

(*)  B.  R.  M.  8  Will.  3. 1  Salk.  3**. 
Cotn.  4. 


[1  ]  That  case  arose  upon  the  statute 
of  16  Car.  2.  c.  7.  §  3.  the  worjls  of 
which  are  nearly  the  same  (as  to  this 
point)  witluhose  0(9  Aim.  c.  14. 


742 


CASES  Itf  TRINITY  TERM 


Lowe 

against 

WALLER. 

[743] 


1781.  "cepts  it  in  the  hands  of  the  stranger,  the  acceptor  will  be  < 
"  liable  (c)"  Comyns,  in  his  Digest,  cites  mis  -case  of 
Hussey  v.  Jacob,  and  adopts  the  position  of  Lord  Holt,  as 
law(rf).  A  contrary  decision  would  be  highly  inconvenient 
to  trade.  Bills  circulate  like  money,  but  if  it  become  neces- 
sary for  every  man  to  enquire  into  the  original  consideration, 
before,  he  can  take  one  with  safety,  their  currency  will  entirely 
cease. — Morgan  also  cited  Robinson  v.  Bland  (e),  and  Jfcj 
v.  Sewell{f). 

The  arguments  on  the  other  side  were;  That  the  word 
"  assurances"  comprehends  bills  as  much  as  any  other  sort  of 
security ;  and  to  hold,  that  an  innocent  indorsee  could  make 
use  of  a  bill  given  on  an  usurious  contract,  would  be  against 
the  obvious  meaning  of  the  words  "  utterly  void"  in  me 
statute  of  12  Anne.  Wherever  the  acts  against  gaming  and 
those  againsbusufy  differ,  it  will  be  found  that  the  provisions 
against  usury  are  the  strongest.  Thus,  though  the  statute  of 
U  Anne  makes  all  securities  given  for  money  won  at  play,  or 
lent  to  play  with,  void,  it  does  not  declare  that  the  contract 
itself  shall  be  void;  and  the  prior  act  of  16  Car.  2.  c.7. 
which  says,  that  contracts,  and  all  securities  for  raooej 
fosf  [<2>]  at  play,  shall  be  utterly  \oid(c)f  does  not  extend 
to  money  lent  to  play  with.  Therefore,  in  the  case  of  Batja 
v.  Ifalmsley  (d)t  it  was1  held,  that  an  action  would  lie  on  the 
contract  for  money  knowingly  lent  to  play  with  ;  and,  in  Ro- 
binson v.  Bland  (e)f  the  same  distinction  was  made.  But,  by 
12  Anne,  St.  2.  c.  16.  not  only  the  security,  or  assurance,  bat 
the  contract  itself,  is  made  void.  This  shews  that  the  legis- 
lature was  still  more  anxious  to  prevent  jisury  than  gaming. 
Now,  as  to  gaming,  the  case  of  Boriyer  v.  Bampton  is  a  di- 
rect and  solemn  authority.  The  decision  was  after  two  argu- 
ments; and  Lee,  Chief  Justice,  observed,  that  what  Lad 
Holt  had  said,  in  Hussey  v.  Jacob,  was  extra-judicial,  and 
that  he  had  seen  a  report,  wherein  notice  was  taken,  that  aO 
the  learned  part  of  the  bar  wondered  at  it.  Indeed,  by  the 
report  of  the  case  in  Carthew(f),  the  court  is  only  made  to 
say,  "  that,  if  the  bill  had  been  negotiated  and  indorsed  to 
"  any  other  person,  for  value  received,  then  it  might  hose 
"  been  another  consideration?  It  must  be  admitted,  that  the 
bill,  in  the  present  case,  was  void  at  first.  Now,  how  can  a 
thing  void  in  its  origin,  be  rendered  valid  by  any  thing  done 
to  it  afterwards  f    If  it  were  to  be  held,  that  it  should  appear 


oo 


*    (c)  Com.  6\ 

(</)  5  Com.  Dig  6\0. 

(e)  B.  R.  M.  1  Geo.  3.  2  Burr. 
1077. 

(/)  N.  Pr.  M.  1  Ann.  7  Mod.  118. 

[<3>]  To  the  amount  of  more  than 
£lG0.  at  any  one  time  or  meeting. 


.  (e)  §  3. 
(<*)  B.  R.  H.  19  Geo.  2;.  2  Str.Uft 
(e)  JB.il.  M.   l'Geo.  3.     2  Bvrr. 

1077.    Law  of  N.  Pr.  274.  #.  * 

1775. 
(/)  Carth.  356. 
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rathe  face  of  the  instalment,  tint  more  than  5  per  cent,  is  to       1781. 
be  paid,  the  statute  would  become  almost  a  dead  letter;  for     xV<_^ 
what  usurer  is  so  unskilful  in  his  trade,  as  to  suffer  the  amy     x  LqWE 
to  appear  on  *tbe  face  of  the  security  ?    And  how  easy  will  it       against 
be  for  the  lender  to  pay  away  bills  on  which  he  himself  could    Waller. 
not  recover,  either  bondjide,  to  persons  to  whom  he  is  in-      *£  744  ] 
tfebted,  or  eolourably,  to  some  secret  partner  in  the  business, 
but  whose  knowledge  of  the  usury  cannot  be  traced  ?    It  is 
said,  it  will  be  dangerous  to  trade,  if  third  persons  cannot  re- 
cover.   But  this  supposes  that  usurious  contracts  are  very 
universal ;  and,  if  they  are,  it  is  highly  proper  they  should  re- 
ceive a  check  of  this  sort.     Besides,  what  greater  risk  will 
there  be  than  is  run  every  day,  when  notes  or  bills  are  taken 
from  women  who  may  be  under  coverture,  or  from  young 
persons  who  may  be  minors,  unknown  to  the  persons  taking 
auch  notes  or  bills?    If  Harris  &  Stratton  are  solvent,  the 
plaintifft  will  not  suffer;  and  it  is  the  business  of  indorsees  to 
satisfy  themselves  with  respect  to  the  solvency  of  the  indbrsor. 
In  the  case  of  Ellis  v.  Warnes,  there  was  an  immediate  secu- 
rity given  to  the  third  person ;  and  so  indeed  it  is  suppose4  to 
be,  m  the  case  put  by  Lord  Holt,  in  Hussey  v.  Jacob,  as 
reported  by  Salkeld  (a). 

Hie  court  took  'till  this  day  to  consider ;  and  now  Lord  * 
Mansfield  delivered  their  opinion  to  the  following  effect: 

Lord  Mansfikld, — We  have  considered  this  case  very 
attentively,  and,  I  own,  with  a  great  leaning  and  wish  on  my 
part,  that  the  law. should  turn  out  to  be  in  favour  of  the 
plaintiffs.      But  the  words  of  the  act  are  too  strong  [f  3]. 
Besides,  we  cannot  get  over  the  case  on  the  statute  against 
gaming,  which  stands  on  the  same  ground.    This  is  one  of 
those  instances  in  which  private  must  give  way  to  public  con- 
venience.    It  is  less  mischievous  that  the  law  should  be  as  it 
is  with  respect  to  bills  and  notes,  than  other  securities;  be-  • 
cause  they  are  generally  payable  in  a  short  time,  so  that  the    ♦ 
indorsee  has  an  early  opportunity  of  recurring  to  the  indorsor, 
if  he  cannot  recover  upon  the  bill, 
v  The  Postea  to  be  delivered  to  the  defendant  [f  16 1]. 

(a)  Salk.3t4.  [tl6*l]    Vide  Floyer  v.  Edwards, 

B.  R.  T.  14  Geo.  3.  Cowp.  110. 


[f  33    But  if  notes  are  discounted  the  innocent  holder,  as  a  substitute  for 

for  an    usurious   consideration,    and  the  notes,   the  statute  does  not  avoid 

transferred  to  an  innocent  bolder,  and  such  substituted  security  between  those 

the  indorsor,  who  gave  the  usurious  parties.    Cuthbtrt  v.  Haley,    8  T.  R. 

consideration,  gives  another  security  to  390. 
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Thw«d«y,  Taylor  against  Whjteitead. 

A  motion  may     rpRESPASS  for  breaking  and  entering  the  close  of  tie 
Sfj^dgmen^    X    Pontiff,  at  the  parish  of  Otley,  in  Yorkshire.    The  de- 
ter a  rule  for  a     fend  ant  pleaded:    1.  The  general  issue:  2.  A  right  of  way, 
^d'siha^.  by  prescription,  through  a  lane  of  die  plaintnTs  coBUgnais 
and  at  any  time  to  the  locus  in  quo,  to  Otley  bridge  on  the  river  Wharfe; 
k^cntewi'up!— l  t^ULt  '**  tenan*s  and  occupiers  of  the  locus  in  quo  ©ere,  from 
It  is  not  a  good^time  whereof)  fyc.  by  reason  of  their  tenure,  bound  to  repair 
t^*"*  Tha?      '**  lane,  and  the  banks  thereof  next  to  the  river;  that,  at  the 
the  defendant      several  times  when,  #c.  the  lane  was  out  of  repair  and  over- 
lias  a  right  of      flowed  with  water,  so  that  tlie  defendant  could  not  use  the 
tbcyp^miff%  °    way  without  imminent  danger  of  the  loss  of  his  life,  and 
land,  ami  that    goods ;  and  that  he  necessarily  went  into,  through,  and  ow, 
«^on  ti.c  adjoin-  the  locus  in  quo,  as  near  to  his  said  way  as  he  possihl j  coold, 
ing  land,  be-       as  it  was  lawfal  for  him  to  do  for  the  cause  aforesaid:  S.  Hut 
rato^J^e     t,ie  locus>  &*-  lav  contiguous  to  a  lane  of  the  plaintiff's,  and 
frwu  being  over-,  that  the  said  lane  Mas  adjoining  to  the  river  Wharfe;  that 
xivc^1  by*         tne  defendant  had  a  right  of  way,  by  prescription,  nW# 
and  over  the  lane;    and,  that,  because  the  Jane  and  way 
were  overflowed  with  water  from  the  said  river  so  mwi 
that  the  defendant  could  not  at  the  several  times,  $c.  pes 
.or  repass,  he  did  necessarily  go  out  of  the  said  way  as 
near  to  the  said  way  as  he  possibly  could,  into,  through,  and 
over,  Sfc. 

The  plaintiff  having,  traversed  the  prescription  to  repair 
laid  in  the  first  special  plea,  and  the  right  of  way  laid  in  the 
last,  the  cause  came  on  to  be  tried,  before  Lord  Loughbo- 
kough,  at  the  summer  assizes  for  Yorkshire,  1780;  and  the 
jury  found  for  the  plaintiff,  on  the  general  issue  and  the  fint 
special  pica,  *nd  fox  the  defendant  on  the  last. 

In  Michaelmas  Tern\  (a),  a  rule  was  obtained,  to  she* 
cause,  why  there  should  not  be  a  new  trial  on  the  issue  foond 
for  the  defendant,  as  having  been  found  against  evidence,  which 
rule  was,  upon,  argument,  discharged  (6).    . 

Afterwards,  Fearnley  obtained  a  rule  to  shew  cause,  why 
the  plaintiff  should  not  be  at  liberty  to  enter  up  judgment  oo 
that  issue,  as  well  as  the  others,  notwithstanding  the  tindrag  of 
[  746  ]  the  jury,  on  the  ground;  that,  in  point  of  law,  although  the 
defendant  had  the  right  of  way  through  the  plaintiff's  close, 
he  was  not  entitled  to  go  upon  the  adjoining  land  of  the  plain- 
tiff, when  the  way  was  out  of  repair. 

On  Saturday,"  the  Sd  of  February,  cause  was  to  have  beea 
shevyn  against  this  rule,  and  Lee  objected,  that  it  had  been 

applied 

(«)  Thursday,  gth  Nov.  17*0.         (b)  Friday,  24th  Jfiw  17* 
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applied  for  too  late>  for,  that  it  was  in  the  nature  of  a  motion 
in  arrest  of  judgment;  and,  he  said,  he  had  always  understood 
the  practice  to  be,  that  such  a  motion  could  not  be  made 
after  a  new  trial  had  been  moved  for,  unless  the  court,  upon 
granting  the  rule  for  a  new  trial;  should  have  given  leave,  if 
that  should  be  discharged,  to  follow  it  by  a  motion  in  arrest 
of  judgment.  It  seemed,  he  said,  very  unreasonable,  that  a 
party  should  be  permitted  to  avail  himself,  in  so  late  a  stage 
of  the  cause,  of  an  objection  that  might  have  been  taken  in 
the  first  instance,  by  a  demurrer  to  the  plea,  by  which  mode 
of  proceeding,  if  the  objection  was  founded  in  law,  all  the 
expence  and  vexation  of  the  trial,  and  the  motion  to  set  aside 
the  verdict,  would  have  been  avoided.  In  answer  to  this,  it 
was  observed,  fey  Dunning*  that  it  would  be  extremely  ab- 
surd if  an  objection  should  be  stated  to  the  court,  and  they 
should  be  convinced  that  the  part}'  had  not,  by  law,  a  right 
to  judgment  in  his  favour,  that  they  should  yet  be  necessitated, 
by  amy  nde  of  practice,  to  pronounce  an  erroneous  judgment 
in  his  favour,  and  so  force  the  other  party  to  bring  a  writ  of 
«rror. 

After  some  consideration,  and  conference  with  the  Master, 
the  court  declared  their  opinion,  that  a  motion  in  arrest  of 
judgment  may  be  made  at  any  time  before  judgment  is  entered 
up,  and  that  the  present  motion,  being  of  the  same  nature,  was 
not  too  late. 

It  now  appeared,  that  the  officer,  by  mistake,  had  entered 
a  verdict  for  the  defendant  on  all  the  issues;  upon  which  it 
became  necessary  for  the  plaintiff's  counsel  to  move  for  a  rule 
to  shew  cause,  why  the  Postea  should  not  be  amended,  from 
the  judge's  notes,  agreeably  to  the  finding  of  the  jury,  and  that 
the  rule  then  before  the  court  should,. in  the  mean  time,  be 
enlarged. 

The  Postea  was  afterwards  amended,  and,  this,  day,  the 
question  on  the  validity  of  the  lastplea  was  argued. 

Lee,  Davenport,  and  Wood,  for  the  defendant. — They  ar- 
gued as  follows : — It  is  clear  Taw,  established  by  a  number  of 
cases,  particularly  that  of  Absor  v.  French,  in  Shotcer{a),  [  747  ] 
and  Henns  Case  (b),  that,  where  a  common  highway  is  out 
of  repair,  by  the  overflowing  of  a  river,  or  any  other  cause, 
passengers  have  a  right  to  go  upon  the  adjacent  ground.  So, 
if  the  water  impairs  the  tanks  of  a  navigable  river,  which, 
indeed,  itf  considered  as  a  highway,  it  is  justifiable  to  go  upon 
the  nearest  part  of  the  field  next  adjoining  (c).  No  cases  are 
to  be  found  upon  the  question  as  to  private  ways;  but  there  x 
are  determinations,  the  principle  of  which  is,  that,  where  it 

becomes 


(a).  B.  R.  JJf.  30  Car.  2.     2  Show.        (c)  Young  v 
28.  Lev.  234. 
.     (b)  8  Car.  1.  Sir  W.  Jones,  296. 


Lord  Holt,  1  Ld.  IjLaym.  725. 
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becomes  impossible  for  a  person  to  exercise  his  right  wilbori 
a  trespass  on  the  soil  of  another,  the  law  will  excuse  the  tres- 
pass. Thus,  in  Dike  &  Dunston's  Case  (d)  [?\  it  is 
stated  [1],  from  the  Yearbook  of  6  Edw.  4.  "  That,  if  a 
"  man  is  to  lop  his  tree,  and  he  cannot  do  it  unless  it  fall 
"  upon  the  land  of  another,  /then  he  may  well  justify  the  feB- 
"  ing  it  upon  the  other's  land,  because,  otherwise,  he  eoald 
"  riot  lop  it  at  all/'  So,  in  the  case  of  Miller  v.  Fandrye, 
reported  in  Popham  (e),  "  A  man  may  justisy  chasing  sheep 
"  with  a  dog  upon  another  man's  ground,  if  he  cannot  other- 
"  wise  drive  them  off  his  own."  And,  in  that  case,  there  is 
one  cited  from  22  Edw*  4.  8,  where  it  was  held,  "  That,  for 
"  necessity,  a  man  who  plows  may  turn  his  plow  on  the  land 
"of  another;"— (Bull  er,  Justice,  "There  a  custom  wm 
"  laid.") — And  another  from  8  Edw.  4.  where  it  was  laid 
down,  "  That,  if  a  tree  grow  in  a  hedge,  and  the  fruit  fall 
"  into  another's  land,  the  owner  may  go  upon  the  land  and 
"  fetch  it."  These  are  all  trespasses  occasioned,  as  in  the 
present  case,  by  the  unavoidable  interruption  of  die,  exercise 
of  private  rights  in  the  regular  way.  It  is  of  no  consequence, 
upon  this  issue,  who  is  bound  to  repair  the  road,  because 
the  justification  is  not,  that  the  road  was  out  of  repair  and 
ought  to  be  repaired  by  the  plaintiff,  but  that,  by  (he  over- 
flowing of  the  river,  it  was  impossible  for  the  defendant  to 
pass  along  the  way,  and,  therefore,  he  necessarily  went  out  of 
It.  If  the  question  who  ought  to  repair  is  said  to  be  the 
material  part  of  the  case,  and  that  die  issue  tried  on  the 
second  special  plea  was  immaterial,  the  motion  ought  to  hare 
been  for  a  repleader ;  btjt,  as  the  plaintiff  took  the  issue,  the 

court 


(d)  B.  R.  M.  28  &  2$>  El. 
4.52. 

[1]  By  counsel. 


God.  (e)  fl.  R.  E.  2  Car.  1.  fopk.  tfl. 
—But  that  part  of  the  Reports  is  not 
by  Popham, 


[a]  The  decision  in  that  case  goes  a 
considerable  length  towards  determin- 
-  ing  the  present  in  favour  of  the  plain- 
tiff. It  was  there  held,  that  the  de- 
fendant, being  entitled  to  a  private 
way  over  the  plaintiff's  land,  which 
was  cut  up  with  cart  wheels,  so  that 
he  could  not  so.  well  use  his  way  as 
before,  could  not  justify  filling  up  the 
ruts,  and  cutting  a  trench  to  let  the 
water  off:  And  though,  on  defendant 
demanding  "  what  remedy  he  should 
have,''  Gaudy,  J.  .  observed,  that  he 
ought  to  have  pleaded,  that  he  could 


not  use  the  way  at  all ;  from  whence 
it  might  be  inferred,  that  a  justification 
like  that  which  was  pleaded  in  the  pre- 
sent case,  might  be  supported :  Vet, 
Suit,  J.  gave  an  answer,  which  seem* 
to  leave  the  defendant  in  much  the 
same  situation  in  which  he  is  placed 
by  the  present  case.  .  For,  said  tbsl 
learned  Judge,  in  answer  to  the  en- 
quiry of  the  defendant's  counsel  (« 
the  words  are  given  in  this  reporter) 
"  if  he  we/it  that  way  before  w  *rt 
"  shoes,  let  him  now  pluck  w  «■ 
"  hoots  r 
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court  will  not  grant  a  repleader  on  his  application  (/>  Sup-  1781, 
posing  it  not  to  be  true  in  all  cases,  that  a  person  *  haviug 
a  private  way  over  the  land  of  another,  may,  when  the  way  is 
impassable,  justify  going  on  the  adjoining  ground;  yet,  surely, 
he  may,  where  the  land  over  which  the  way  is,  *nd  the  ad- 
joining laud,  both  belong  to  the  same  person.  He,  or  those 
under  whom  he  claims,  having  granted  a  right  of  way  over 
his  estate,  if  the  usual  tract  becomes  impassable,  the  right 
continues,  and  must  be  exercised  on  the  neighbouring  ground 
belonging  to  the  grantor. 

Lord  Mansfield  mentioned,  that  Blackstone,  in  his 
Commentaries,  expresses  an  opinion,  that  the  law  of  England 
corresponds  with  the  Roman  law,  on  this  point,  extending  the 
right  of  going  on  the  adjoining  ground,  when  a  road  is 
out  of  repair,  to  private  as  well  as  public  ways  (a),  and  that 
Comyns,  in  his  Digest,  seems  to  have  entertained  the  same 
opinion  (6). 

Walker,  Serjeant,  for  the  plaintiff,  insisted,  that,  by  the 
common  law,  the  grantee  of  a  private  way  is  bound  to  repair, 
unless  there  is  an  express  stipulation  for  the  grantor  to  do  it. 
This"  principle,  he  said,  was  clearly  deducible  from  the  ulti- 
mate determination  in  the  case  of  Pomfrdt  v.  Ricroft  (c), 
where  one  having  granted  the  use  of  a  pump,  for  a  term,  to 
another,  and  the  pump  having  fallen  into  disrepair,  the  grantee 
brought  his  action  against  the  grantor,  and,  upon  demurrer, 
the  court  of  Kings  Bench  held,  (three  Judges  against  Twis- 
den,)  that  it  well  lay,  for  that  die  grantor  was  bound  to  re- 
pair; but,  upon  a  writ  of  error  to  the  Exchequer  Chamber, 
their  decisiou  was  unanimously  reversed.  Now,  on  this  re- 
cord, he  said,  it  was  expressly  found,  on  the  first  special  plea, 
that  the  plaintiff  was  not  bound  to  repair,  and,  by  die  second,  , 
no  custom  or  duty  for  him  to  repair  was  alleged.  The  de- 
fendant, therefore,  must  be  considered  as  bound  to  repair  in 
this  case ;  and,  if  the  road  had  become  impassable  by  his 
'  neglecting  to  guard  against  the  overflowing  of  the  river  by 
keeping  up  the  banks,  it  was  his  own  fault,  and  he  could  not, 
on  that  account,  be  entitled  to  trespass  on  the  neighbouring 
ground. 

The  court  stopped  Fearnley,  who  was  to  have  argued  on  the 
same  side.   . 

Lord  Mansfield,, — The  question  is  upon  the  grant  of 
this  way.     Now  it  is  not  laid  to  be  a  grant  of  a  way,  gene- 
rally, over  the  land;  but  of  a  precise  specific  Way.    .The 
grantor  says.  You  may  go  in  this  particular  line,  but  I  do  not      [  749  ] 
give  you  a  right  to  go  either  on  the  right  or  left.    I  entirely 

agree 


(f)  Supra,  ?.  396.  (c) 

(a)  3  BL  Camm.  p.  36.  321. 

(b)  Com.  Dig.  Tit.  Chimin.  D.  6. 
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agree  with  my  brother  Walker,  that,  by  common  hw,  be 
who  has  the  use  of  a  thing  ought  to  repair  it.  Hie  grantw 
may  bind  himself;  but  here  he  has  not  done  it,  He  has  sot 
undertaken  to  provide  against  the  overflowing  of  the  river; 
and;  for  ought  that  appears,  f  Art  may  have  happened  by  the 
neglect  of  the  defendant.  Highways  are  governed  byadif* 
ferent  principle.  They  are  for  the  public  service,  and  if  d» 
usual  tract  is  impassable,  it  is  for  the  general  good  that  people 
should  be.  entitled  to  pass  in  another  line. 

Willes,  and  Ashhurst,  Justices,  of  the  same  opinion. 

Bulled,  Justice9~-It  this  had  been  a  way  of  necessary, 
the  question  would  have  required  consideration,  but  it  b 
not  so  pleaded.  It  does  not  appear  that  the  defendant 
had  no  other  road.  There  can  be  no  ground  for  a  repleader, 
for  the  plea  is  substantially  bad ;  there  is  no  fact  alleged 
in  it  which  it  could  serve  any  purpose  to  deny,  or  go  to  iss* 
upon. 

The  rule  made  absolute. 


Thursday,   , 
£8th  June. 

A  certiorari  can- 
not be  sued  out 
as  of  course,  and 
without  laying  a 
special  ground 
before  the  court, 
to  remove  pro- 
ceedings from 
the  courts  of  the 
counties  pala-  ^ 
tint. 


[  750  ] 


Zink  against  Langton. 

TjC$  last  Easter  Term,  on  Wednesday,  the  2d  of  Ifat, 
•*■  S.Heywood  obtained  a  rale  to  shew  cause,  why  ao  i- 
tachment  should  not  issue  against  the  Prothonotary  of  the 
court  of  Common  Pleas  for  the  county  palatine  of  Laaca&r, 
for  not  obeying  a  writ  of  certiorari,,  which  had  been  directed 
to  him,  to'  remove  the  proceedings  in  this  cause  from  that  court 
into  this[l]. 

The  Attomey^General,  afterwards,  in  the  same  term,  ob- 
tained a  rule  to  shew  cause,  why  a  supersedeas  to  the  writ  of 
certiorari  should  not  issue. 

Both  these  rules  were  enlarged  till  the  present  term,  and, 
this  day,  they  were  spoken  to,  by  the  Attorney-Greneral,iBA 
Wilson,  in  support  of  the  rule  for  a  supersedeas,  and  ty 
X>unning,  on  die  other  side. 

Ik 


[1]  The  writ  of  certiorari  out  of 
this  court  was  directed  to  the  Chan- 
cellor of  the  county  palatine,  and 
commanded  him,  that,  "  by  bur  writ, 
"  under  the  seal  of  our  said  county 
"  palatine/'  he  should  command  the 
Prothonotary  to  certify  the  said  plaint 
to  him,  "  that  you  may  certify  the 
*'  same  to  us  at  Westminster,  $?c"  In 
obedience  to  this,  a  writ  was  made  out, 
directed  to  the  Prothonotary,  in  the 


nature  of  a  certiorari*  (bat  ctlW  * 
mandate  in  the  language  of  that  courtj 
under  the  seal  of  the  county  palatine, 
but  in  the  King's  name,  commawfa^ 
him  to  certify  the  plaint,  4*.  M  to  *» 
"  so  that  the  same  may  appear  to  os 
"  at,  Westminster,  Sfc"  Neither  of  m 
writs  assigned  any  particular  growi 
but  only  said,  "  we  being  willing/wr 
certain  reasons,  to  be  certified  on  » cer- 
tain pfcint,  <4<c« 
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The  circumstances  of  the  case  were  these:  Before  the 
time  to  plead,  in  the  action  below,  was  expired,  the  writ  from 
this  court,  together  with  another  from  the  Chancellor  of  the 
county,  consequent  upon  it,  (as  mentioned  in  note[l],)  were 
delivered  to  the  deputy  Prothonotary.  As  he  had  never  be- 
fore known  an  instance  of  such  a  proceeding,  he  deferred 
returning  the  writ,  and,  at  the  next  Assizes,  Willes,  Justice, 
granted  a  rule  to  shew  cause,  why  the  plaintiff  should  not 
sign  interlocutory  judgment,  notwithstanding  the  certiorari; 
and,  upon  shewing  cause,  and  hearing  the  question,  whether 
the  certiorari  would  lie,  argued,  he  permitted  the  plaintiff  to 
sign  interlocutory  judgment,  but,  on  condition,  that  he  should 
not  take  out  execution,  till  there  should  be  an  opportunity  of 
moving  this  court.  A  writ  of  enquiry  was  afterwards  ex- 
ecuted, and  damages  given,  to  the  amount  of  £67%.  4s.  &/. 
but  iiual  judgment  was  not  signed.  The  affidavits  on  which 
the  rule  for  the  attachment  was  moved  for,  did  not  state 
any  particular  cause,  and  it  came  out,  when  the  case  was 
argued,  that  the  attorneys  on  both  sides  had  agreed,  that  the 
motion  below  should  be  made  for  signing  interlocutory  judg- 
ment. 

It  was  contended,  by  the  Attorney-General,  and  Wilson^ 
that,  as  there  was  no  instance  of  a  certiorari  to  a  county  pa- 
latine to  remove  a  record  before  judgment,  it  must  be  pre- 
sumed, that  the  court  has  no  right  to  issue  such  a  writ;  at 
least,  the  novelty  of  the  attempt  showed  there  was  no  neces- 
sity for  exercising  the  right,  if  it  really  existed.  It  would 
be  highly  inconvenient,  particularly  in  the  county  palatine 
of  Durham,  because,  there,  the  pleadings  begin,  and  the 
cause  comes  to  trial,  at  the  very  same  assizes;  but,  if  a 
rert iorari  could  be  brought,  defendants  would  in  general  come 
provided  with  one  instead  of  a  plea ;  and,  if  the  practice  can 
be  supported  in  the  case  of  the  county  palatine  of  Lancaster, 
it  must  be  equally  valid  in  that  of  Durham.  But,  at  all 
events,  they  said,  the  court  must  have  a  discretion,  and  it  was 
sufficient  reason  to  supersede  the  certiorari  in  this  case,  that 
it  had  been  sued  out  as  of  course,  without  any  special  cause, 
and  obviously  only  for  the  purpose  of  delay;  and  the  court 
would  not  grant  an  attachment  for  not  obeying  a  writ  which 
never  ought  to  have  issued. 

On  the  other  side,  Dunning  stated,  that  there  were  in- 
stance* of  writs  of  this  sort  having  issued,  and,  particularly,  [  751  ] 
one  about  seven  years  ago,  which  could  be  produced,  where 
there  had  been  a  return,  but  the  cause  was  afterwards  made 
up.  The  question,  on  the  rule  for  an  attachment,  was  not, 
he  said,  whether  the  writ  had  issued  properly  or  not.  A  <:er- 
t iorari  had,  in  fact,  been  directed  to  the  Chancellor  of  the 
county  palatine,  who  had  not  taken  upon  him  to  question  the 
propriety  of  it,  but  had  thereupon  issued  his  mandate  to  the 
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1781.       Prothonotary.    The  Prothonotary  ought  to  have  obeyed  k, 

v^v^/       without  examining  Whether  the  defendant  was  right  or  wrong 

Zivck       in  suing  it  out;  and  then,  when  returned,  the  plaintiff  might 

against       have  moved  to  quasi?  it,  if  he  had  been  so  -advised.    The  de- 

Langton.    fendant  had  not  stated  the  reasons  for  suing  it  out,  in  the 

affidavits  he  had  filed,  because  they  were  not  at  all  relenut 

to  his  motion.    As  to  the  agreement  between  the  attorney 

that  did  not  purge  the  contempt  of  the  officer,  which  had 

been  incurred  before  the  assizes  began. 

Lord  Mansfield, — The  only  cousequence  of  the  writ 
would  have  been,  that  the  cause  would  have  gone  bad  to  be 
tried,  six  months  afterwards,  by  a  jury  of  the  same  couatr, 
and  probably  before  the  same  Judge ;  for  records  in  tb 
court,  in  causes  from  the  counties  palatine,  are  sent  to  be 
tried  there.  There  is  no  doubt  but  this  court  may,  index 
particular  circumstances,  as  in  a  case  which  calls  strongly  far 
a  trial  at  bar,  grant  a  certiorari  to  remove  proceedings  froa 
a  county  palatine  [2].  But  such  a  writ  cannot  be  sued  oat, 
without  laying  a  ground  for  it,  and,  as  the  writ  was  sued  cat, 
in  this  case,  without  laying  any  ground,  it  issued  impro* 
r  752  1  dently,  and  must  be  superseded;  and,  as  to  the  officer,  beb 
cleared  from  any  contempt  in  not  obeying  it,  by  the  agree- 
ment betweeu  the  attorneys. 

The  rule  for  an  attachment  discharged,  and  the  other  made 
absolute  [3]  [fl02]. 


[2]  In  Latter  Term,  22  Geo.  3.  on 
Wednesday,  the  1st  of  May,  in  a  case 
of  Williams  v.  Thomas  fy   another,  a 
rule  was  obtained  to  shew  cause,  why 
a  writ  of  certiorari,  which  had  been 
sued  out  by  the  defendant  as  of  course, 
and  without  any  application  to   the 
court,  to  remove  the  proceedings  in  an 
action  depending  is  the  court  of  Great 
Sessions  for  the  county  of  Pembroke, 
should  not  be  superseded.      On  Mon- 
day, the  13th  of  May,  the  last  day  of 
term,  cause  was  shewn,  and  an  affidavit 
of  the  defendant  produced,  by  which 
he  swore  that  from  the  influence  of  the 
plaintiff  in  the  county  of  Pembroke, 
and  hisxbeing  himself  an  entire  strau- 
ger  there,  he  believed  he  could  not 
have  a  fair  trial.     It  was  said  on  this 
occasion,  that   there   were  many  in- 
stances of  certioraris  to  counties  pala- 
tine, and  to  the  court  of  Ely,  and  seve- 
ral, to  remove  indictments  from  the 
courts  of  Great  Sessions  in  Walts.    In 
general,  indeed,  those  were  brought  by 


the  prosecutor,  for  which  there  is » 
sort  of  reason,  viz.  that  it  being  the 
suit  of  the  King,  he  may  try  it  wbw 
he  pleases.  But  there  is  one  at  tk« 
suit  of  a  defendant,  in  the  case  of  fcx 
v.James,  T.  10  W.  3.  12  Mod.  I#. 
—Wallace,  and  Douglas,  fortbefUio- 
tiff. — Bower,  for  the  defendant—Lord 
Mansfield  said,  that  the  writ  w* 
not  of  course,  and  as  it  had  been  sod 
out  in  this  case,  without  laying  aoj 
ground  before  the  court,  it  must  be 
superseded.  <2>  In  all  cases,  where  a 
defendant  applies  for  a  certioriri,  b« 
must  lay  some  ground  for  it,  befoff 
the  court,  supported  by  affidavit  A*- 
Eaton,  M.  2S  Geo.  3.  2  Term  fop  W 
[3]  Final  judgment  was  afterwtiw 
signed,  and  the  defendant  brought  i 
writ  of  error  in  this  court,  upon  which 
the  judgment  below  being  affirmed,  » 
rule  was  obtained  to  shew  cause,  *by 
the  Master  should  not  compute  inte- 
rest on  the  sum  given  by  the  jury  oo  the 
writ  of  enquiry,  from  the  day  of  sifl- 
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ing  final  judgment  below,  down  to  the 
time  of  the  taxation  of  costs,  and  why 
the  same  should  not  be  added  to  the 
costs  taxed  for  the  plaintiff.  In  Easter 
Term,  22  Geo.  3.  on  the  last  day  of 
that  term,  S.  Heywood  argued  against 
the  rule,  and  Wilson  in  support  of  it. 

By  3  Hen.  7.  c  10. — reciting  that 
writs  of  error  were  often  brought  for 
delay, — it  is  enacted,  "  That  when 
"  judgment  shall  be  affirmed,  or  the 
•*  writ  discontinued,  or  the  party  non- 
"  suited,  on  a  writ  of  error  brought  by 
"  a  defendant  or  tenant,  the  person 
"  against  whom  it  is  sued  out,  shall 
"  recover  his  costs  and  damage,  for  his 
"  delay  and  wrongful  vexation  in  the 
"  same,  by  discretion  of  the  Justice  (a) 
"  afore  whom  the  said  writ  of  error  is 
"  sued."  19  Hen.  7.  c.  20.  recites 
this  act,  and  that  it  had  not  been  put 
in  force,  and  enacts  that  it  shall  be 
thenceforth  duly  put  in  execution. 
Heywood  contended,  that  interest 
could  not  be  allowed  under  this  statute, 
because,  at  the  time  when  it  passed, 
and  until  the  following  reign,  all  inte- 
rest was  against  law  (6),  and,  therefore, 
though  the  word  "  damage"  was  used 
in  the  statute,  it  must  be  considered  as 
only  tautology,  and  synonymous  to 
" costs*9  He  cited  Penruddock  v.  Er- 
ringtan/B.  R.  M.  39  *  40  El.  Cro. 
EL  587.  Coan  v.  Bowles,  B.  R.  M. 
2  W.  $  M.  1  Salk.  205.  and  Bowton 
v.  Nicholls,  B.R.  H.  10  Car.  1.  Cro. 
Car.  401,  as  authorities  to  shew  that 
the  statute  of  Hen.  7.  is  to  be  construed 
strictly.  But  he  chiefly  relied  on  the 
case  of  Holroy  v.  Ebizson,  B.  R.  H. 
1  Geo.  1.10  Mod.  274,  as  directly  in 
point.— That  was  an  action  in  C.B.  on 
several  promises;  judgment  by  de- 
fault; writ  of  inquiry;  and  final  judg- 
ment; and  that  judgment  affirmed, 
'  upon  error  brought  in  B.  JR.  Upon 
this  affirmance  the  court  was  moved, 
on  3  Hen.  7.  c.  10.  that  the  defendant 
in  error  should,  besides  his  costs,  have 


interest  allowed  him   for    1781. 
the  sum   adjudged  due  to    ^^^^ 
him,  pending  the  time  of    £inck 
the  writ  of  error,  from  the     affamSf 
judgment.     The  question  LAgNGToy# 
was    fully    argued,    and, 
against  the  application,   the  practice 
of  the  court  of  Exchequer  Chamber , 
which  was  admitted  to  be  not  to  allow 
interest,  was  relied  on,  and  it  was  in- 
sisted,   that  costs  and   damages  are 
often,  in  law,  synonymous  expressions, 
and  ought  to  be  so  understood  in  con- 
struing the  statute  of  Hen.  7.    On  The 
other  side,  it  was  said,  that  the  court 
of  Exohequcr  Chamber,  not  having  been 
erected  at  the  time  of  the  statute,  was 
not  within  the   operation   of  it,  and 
that,  though  the  word  "  damna"  does 
sometimes  signify  costs,  yet  it  never 
does  when  joined   with  "custagia;** 
and  'that  costs  and  damages  are  distin- 
guished in  every  Postea.    The  court 
took  time  to  consider,  and  then  deli- 
vered their  unanimous  opinion ; u  That 
"  the  defendant,  upon  a  writ  of  error 
"  brought  into  B.  R.  should  not  have 
"  interest  allowed  him  by  way  of  da- 
>"  mages  for  the  sum  adjudged  due  to 
"  him  from  the  time  of  the  first  judg- 
"  ment,  pending  the  writ  of  error,  for, 
"  at  the  time  of  making  the  statute  of 
"  3  Hen.  7.  c.  10,  all  interest  was  re- 
"  putcd    unlawful  *    and,    therefore, 
"  that  statute  could  not  give  it.     In 
"  fact,  when  interest  run  highest,  as 
"  at  10  per  cent,  it  had  not  been  al- 
'•  lowed.    In  the  Exchequer  Chamber, 
"  it  had  never  been  allowed,  and  uni- 
"  formity  of  practice  was  to  be  wished 
"  and  endeavoured." — Heywood  then 
observed,    that    it    was    clear,  from 
2  And.  123,  as  well  as  from  the  judg- 
ment of  the  court  in  the  last-mention- 
ed case,  that  the  statute  of  Hen.  7.  ex- 
tends to  the  court  of  Exchequer  Cham- 
ber, and  that  the  practice  of  that  court 
never  to  allow  interest  was  not  only 
admitted  by  the  parties,  and  recognized 
by 


(a)  Supra,  56 1.  Note  (5). 


(b)  Supra,  Low  v.  Waller,  p.  740. 
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1.7  8 1 .  ty  the  court,  in  that  case, 

y^^^.  but  also  stated  by  Lord 

7     r¥  Mansfield,  in  the  case  of 

gainst  BodUy  v. Bellamy,  B.R.M. 

Laxoton  l  Ge0'  3'  2  Burr'  1094- 
Laxgton.   lBlackst    2g7      He  ac- 

knowledged,  that,  in  one  sort  of  ac- 
tion, viz.  quare  impedit,  this  court  had 
allowed  interest,  as  in  the  case  of  the 
Bishop  of  London  v.  The  Mercers  Com- 
pany, B.  it  H.  5  Geo.  2.  2  Str.  925. ; 
an  anonymous  case,  JM.  4  Car.  J .  in 
Cro.  Car.  145.;  and  the  case  of  The 
Earl  of  Pembroke  v.  Bostoclc,  M.  5  Car; 
1.  Cro.  Car.  173,  but,  in  that  action, 
he  said,  the  interest  was  allowed  as  a 
compensation  to  the  party  for  being 
kept  out  of  a  living,  from  which,  at 
the  time  of  Hen.  7,  a  legal  annual 
profit  would  have  been  derived ; 
whereas,  at  that  time,  no  legal  annual 
profit  could  have  been  derived  from  a 
sum  of  money ;  and,  therefore,  to  pre- 
vent a  party  from  making  interest,  by 
keeping  him  out  of  it,  after  judgment, 
by  a  writ  of  error,  was  no  legal  da* 
mage.— -Wilson,  on  the  other  side,  said, 
that  the  only  reason  he  could  see  for 
the  re-enactment  of  3  Hen.  7.  c.  10. 
by  19  Hen.  7-  c.  20,  was,  that  the 
Judges  had  scrupled  enforcing  the  for- 
mer statute,  on  account  of  the  ideas 
entertained,  in  those  days,  about  the 
illegality  and  sin  of  taking  interest. 
But  though  it  might  be  unlawful  to 
take  interest  in  the  reign  of  Hen.  7- 
and,  therefore,  it  might  not,  then,  be 


any  damage  in  the  eye  of  the  law  to  be 
prevented  from  making  interest  of  a 
sum  of  money,  yet,  as  soon  as  the  le- 
gislature permitted  interest  to  be 
taken,  the  loss  of  the  opportunity  of 
making  interest  became  a  legal  da- 
mage, to  which  the  act  of  He*.  7. 
would  apply.  He  admitted,  that  in- 
terest was  not  to  be  allowed  as  of 
course  upon  the  affirmance  of  a  judg- 
ment by  a  court  of  error,  but  inquired 
an  application  to  the  court.  This  had 
been  stated  by  Lord  Mansfield,  in  the 
case  of  Bodily  v.  Bellamy,  and  was  all 
that  there  was  in  that  case  applicable 
to  the  present.— Lord  Mansfield  men- 
tioned, that  what  he  had  delivered  t* 
that  occasion,  was  the  result  of  a  strict 
enquiry  into  the  practice  of  all  the 
courts.  He  said,  the  present  questica 
was  a  matter  of  some  consequence, 
and,  therefore,  the  court  would  think 
of  it  till  the  next  term.  In  T.  25  Gw. 
3.  ( Friday,  the  27  th  of  June  J  hi* 
Lordship  delivered  the  opinion  of  the 
court,  that  "  damage"  in  the  statute 
of  Hen.  7.  must  mean  something  dif- 
ferent from  \  costs,  as  both  words  are 
used :  that  the  question  was,  what  was 
to  be  the  rule  for  assessing  the  damage 
and  that,  in  this  case,  the  inters; 
ought  to  be  the  measure  of  the  damage, 
the  action  being  for  a  debt  (a);  btt 
that,  in  a  case  of  another  sort,  the  nil* 
might  be  different. — The  rule  w* 
therefore,  made  absolute. 
[t  162]  Vide  2  Bulstr.  158. 


(a)  The  actiou  was  indebitatus  as- 
9umpsit.  <3t>  If  by  the  course  of  the 
court  of  error,  interest  is  not  comput- 
ed in  the  allowance  of  costs,  on  the 
affirmance  of  the  judgment,  the  jury 
may  give  interest  by  way  of  damages, 
from  the  time  of  signing  the  original 
judgment.  Entwistle  v.  Shepherd,  B. 
R.M.  28  Geo.  3.  2  TermRep.  78.  But, 
in  debt  on  a  recognizance  against  bail 
-  in  error  in  the  Exchequer  Chamberytho 


bail  are  not  liable  to  pay  interest  be 
tween  the  time  of  the  original  judg- 
ment and  the  affirming  the  words  d 
the  recognizance,  in  that  court  of  error. 
being,  to  pay  the  sum,  S?e.  and  sack 
further  costs,  SfC.  In  B.  R.  the  bad  a 
error  undertake  to  pay  the  sum,  fr- 
/'  as  also  all  such  costs  and  dmstf** 
"  &c."  Frith  v.  Leroux,  B.  R.M** 
Geo.  3.  2  Term  Rep.  57-  $ft  *  *** 


[f]  For  cases,  on  the  allowance  of  interest,    generally,  as  damages,  see  7' 
378,  supra,  note  [f]. 


IN  THE  TWENTY-FIRST  YEAR  OF  GEORGE  III.  753  a 

1781. 


Goodtitle,    Lessep   of   Winckles,    against      r^y, 
Billington  and  Another.  m  Junc- 

*T*HIS  was  anejectment,tried  before  Lord  Loughborough,  By  a  devise,— 
+    at  the  last  Lent  Assizes  for  the  county  of  Buckingham.  {nc£nvn*  ^dfot 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  lhc  life  of  the 
the  court,  on  a  case  reserved,  which  stated,  (as  far  as  is  mate-  ^rvivor,  but,  in 

•    l  x        r  li  case  "'  5noil*d 

Hal, )  as  follows  :  marry  And  have 

Bernard  Chevall,  in  1774,  made  his  will,  in  which,  inter  ^dcathoV*^ 
alia,  there  was  this  devise : — ts  Next,  I  give  and  devise  unto  to  B.  and  her*' 
"my   said  loving  wife,    Elizabeth  Chevall,  and   unto   my  h?n*J*£9  *f B* 
u  daughter  Anne  Chevall,  all  that  my  messuage,  tenement,  gic  and  without 
"  or  farm,  '(fa.  viz.  the  premises  in  question,)  to  hold  the  said  isf«»  then  to  ^. 
u  iriessuage,  tenement,  *or  farm,  fa.  unto  my  said  wife  Eliza-  "  ao?£.C!tak7" 
"  beth  Chevall,  and  unto  my  daughter  Anne  Chevall,  for  and  a  joint  estate  for 
"  during  the  term  of  their  natural  lives,  and  the  life  of  the  JSngdt^Sn- 
*'  longen  liver  of  them,  in  equal  proportions,  share  and  share  dew  in  fee-rim- 
"  alike.       But,   in  case  my  said  daughter  Anne  Chevall  g^^^ 
"  should  happen  to  many  and  have  issue  of  her  body  lazsy 
falty  begotten,  then,  and  in  that  case,  after  the  decease  of     •[  754  ] 
my  said  wife,  I  give  and  devise  all  and  singular  the  said 
messuage,  tenement,  or  farm,  fa.  unto  my  said  daughter 
Anne  Chevall,  and  to  her  heirs'  and  assigns  for  ever.  But, 
if  my  said  daughter  should  happen  to  die  single  and  un*> 
married,  and  without  issue  of  her  body  lawfully  begotten, 
"  then,  and  in  that  case,  I  give  and  devise  all  and  singular  the 
"  aforesaid  premises  last  above-mentioned,  unto  my  said  wife 
u  Elizabeth  Chevall,  and  to  lier  heirs  and  assigns  Jor  ever" — 
The  testator  died  on  the  27th  of  December,  1774,  leaving 
Elizabeth  Chevall,  his  widow,  and  his  daughter  Anne  Chevall, 
who  was  by  another  wife,  his  heir  at  law.    Elizabeth  Chevall 
died  on  the  SOtb   of  June,  1775.    After  her  death,  Anne 
Chevall  suffered  a  recovery  of  the  premises  in  question,  and 
devised  them  to  the  defendants.     She  afterwards  died  unmar- 
ried.    The  lessor  of  the  plaintiff  was  the  brother  and  heir  at 
law  to  Elizabeth  Chevall. 

The  question  was.  Whether  the  limitation  over  to  Elizabeth    . 
Chevall,  and  her  heirs,  was  barred  by  the  recovery  suffered  by 
Anne  Chevall? 

Graham,  for  the  plaintiff,  contended,  that  it  was  not ;  for 
that  it  was  either  an  executory  devise,  and  not  too  remote  in  its 
creation,  or  a  vested  remainder,  after  estates  for  life  to  Eliza- 
beth and  Anne  Chevall  and  the  survivor,  and  a  contingent 
•state-tail  to  Anne  Chevall.    1.  On  the  first  point,  and  which 

A  a  3  was 
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1781.       wai  foMMfod  on  the  supposition  that  the  limitation  to  the 

y^^s      daughter,  in  case  she  should  marry  and  have  issue,  was  in 
Goodtitle  fee-simple»  he  admitted,  that  it  would  be  necessary  for  him 

against  to  distinguish  this  case  from  that  of  Luddington  v.  KtmefaJ, 
Billing-  anc'  other  subsequent  cases  of  the  same  sort,  in  all  those 
ton.  cases,  he  said,  the  limitation  over  was  such,  that,  though  the 
contingency  on  which  it  was  limited  should  happen  before  the 
end  of  the  original  speeified  duration  of  the  particular  estate, 
yet  it  must  await  the  natural  expiration  thereof,  before  it  could 
vest  in  possession.     Thus,  in  Luddington  v.  Kime,  though 

[  755  ]  the  tenant  for  life  might  have  issue-male  in  his  Iife-time,whkk 
was  the  contingency  on  which  the  remainder  to  such  issue- 
male  was  limited,  yet  the  estate  to  such  issue-male  was  not  to 
take  effect  in  possession,  till  after  the  regular  expiration  of  the 
particular  estate  by  the  death  of  the  tenant  for  life.  This  is 
essential  to  the  idea  of  a  remainder,  according  to  the  defini- 
tion in  Coke  Littleton,  viz*  that  it  is  "  a  remnant  of  an  estate, 
*'  in  lands  or  tenements,  expectant  upon  a  particular  estate, 
"  created  together  with  the  same  at  one  time(b)."  So,  in 
Chudleigh's  case  (c ),  it  is  said, — "  The  rule  of  law  is,  that 
"  he  in  remainder  must  take  the  land  when  the  particular 
"  estate  determines,  or  else  die  remainder  shall  be  voidf*/);' 
— In  Cholmley's  case  (e) — "  A  remainder  ought  to  take  effect 
"  in  possession  when  the  particular  estate  ends  (/);"— And, 
in  Boraston's  case  (g),  almost  in  the  same  words,—"  The 
"  remainder  ought  to  commence  in  possession,  when  the  par* 
u  ticular  estate  ends(h)." — In  like  manner,  the  definition  of 
a  remainder  in  Noy's  Maxims  is,  "  That  it  is  the  residue  of 
'  "  an  estate,  at  the  same  time  appointed  over,  and  must  he 

"  grounded  on  some  particular  estate  given  before,  granted 
"  for  years  or  life,  and  so  forth ;  and  ought  to  begin  in  pw- 
u  session,  when  the  particular  estate  enaethijf)?  Tie  same 
principle  is  laid  down  repeatedly  in  the  case  of  Cotihmt  ?. 

,      '        Bejushin,  in  Plowden  (ft)[l].    But,  here,  the  limitation  to 

(a)  C.  B.  Bf  9  W.  3.    1  Ld.  Raym.        [1]  All  the  definitions  here  cited, 

203.     1  Salk.  224.    3  Lev.  431.  and  and  relied  on,  point  only  at  thisef&cn- 

stated  supray  265.  tial  quality  of  a  remainder,  that  »t 

(6)  Co.  Littl.  143,  fl.  must  be  so  limited  as  that  it  may,  by 

(c)  B.  R  H.  31  El.  1  Co.  120,  a.  possibility,  be  capable  of  vesting  in 

(d)  Ibid.  135,  a.  possession,  at  the  latest,  on  the  regular 

(e)  Scacc.  E.  39  El.  2  Co.  50,  a.  and  natural  determination  of  the  par- 
(/)  Ibid.  51,  a.  ticular  estate;  or,  as  it  is  express*!* 
(g)  B.  R.  H.  Q<)El.  3  Co.  19,  a.  though  rather  obscurely,  in  Phsda 
(h)  Ibid.  21,  a.  (25),  "  that  the  particular  estate  fl* 
(a)  Noy's  Maxims,  31.  "  tinues  when,"  (which  word  means 
(*)  C.  B.  E.  4  Edw.  6.  Plowd.  21.  until)  "  the  remainder  vests."  It  A* 

34.  32.  not  cease  to  be  a  remainder,  becauf 
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the  daughter  Anne  ChevaM,  in  case  she  should  marry  and 
have  issue  of  her  body,  was  not  to  wait  till  the  natural  expira- 
tion of  the  first  estate  for  life  to  her,  but  was  to  take  effect  in 
her  life-time,  as  soon  as  the  contingency  on  which  it  was 
limited  should  happen.  It  is,  therefore,  not  a  remainder, 
but  a  conditional  limitation.     As  soon  as  she  had  married, 

and 
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it  may  vest  in  possession  on  an  event 
which,  from  the  terms,  or  from  the 
legal  nature,  of  the  original  limita- 
tion, shall  defeat  the  particular  estate 
before  its  natural  or  regular  expira- 
tion. Every  remainder  limited  after 
an  estate  for  life  may  vest  in  posses- 
sion before  the  death  of  the  tenant 
for  life,  (which  is  the  term  of  the 
natural  expiration  of  the  particular 
estate,)  namely,  in  consequence  of  any 
forfeiture  which  he  may  commit. 
Some  have  been  inclined  to  consider 
conditional  limitations  after  particular 
estates,  (as,  for  instance,  after  an  estate 
for  life,)  but  limited  to  vest  iu  posses- 
sion on  a  contingency  which  may  hap- 
pen before  the  death' of  the  tenant  for 
life,  as  not  being  remainders (/)•  Thus, 
if  an  estate  is  given  to  A.  for  life,  pro- 
vided that,  when  C.  returns  from  Rome, 
it  shall,  from  thenceforth,  be  to  the 
use  of  B.  in  fee,  it  is  said  this  limita- 
tion over  is  not  confined  to  the  remnant 
expectant  on  the  particular  estate  be- 
fore given  to  A.f  but  may  interfere 
with,  and  in  part  defeat  and  supersede, 
that  first  estate,  instead  of  awaiting  its 
regular  determination ;  and,  therefore, 
it  does  not  answer  the  definition  of  a 
remainder  in  Co.  Lit 1 1.  143.  a.  (cited 
supra,  p.  755).  But  this  seems  too 
great  a  refinement.  Every  estate  for 
life  may,  by  the  act  of  the  tenant  for 
life,  be  defeated,  and  abridged,  before 
its  regular  expiration,  and,  thereby, 
let  in  the  remainder  over  in  the  manner 
above-stated,  and  the  only  difference 


between  such  limitations  and  the  others, 
is,  that,  in  the  others,  the  estate  for 
life  is  not  abridged  by  the  act  of  the 
tenant  for  life,  but  by  some  extrinsic 
event  which  happens  also  to  be  the 
contingency  on  which  the  limitation 
over  depends.  But  no  decided  cases 
that  I  am  aware  of,  have  ever  con- 
sidered limitations  of  this  last  sort  as 
not  being  remainders.  They  have  all 
the  legal  incidents  and  attributes  of  re- 
mainders. They  may  be  barred  in  the 
same  manner,  (Page  v.  Hayward,  2 
Salk.  570.)  and  are  limited  to  vest  in 
possession,  at  the  latest,  on  the* regular 
determination  of  the  preceding  estate ; 
for,  in  the  case  put,  if  C.  should  not 
return  from  Rome  till  after  the  death 
of  A.  I  conceive  the  estate  to  B.  could 
not  take  effect.  This,  I  think,  ft  to  be 
collected  from  the  determination  in 
this  very  case  of  Goodtitle  v.  Billing- 
ton;  for  it  seems  that  it  would  hare 
made  no  difference,  with  regard  to  the 
contingent  limitation  over  to  the  daugh- 
ter in  the  event  of  her  marrying  arid 
having  issue,  although  the  joint  estate 
with  the  widow,  and  the  survivorship, 
had  been  given,  not  to  the  daughter, 
but  to  a  stranger.  Indeed,  what  dif- 
ference, more  than  what  is  merely  ver- 
bal, can  there  be  shewn  to  be  between 
an  estate  to  A.  till  C.  returns  from 
Rome,  and  then  to  remain  over  to  B. 
and  an  estate  to  A.  provided  that  when 
C.  returns  from  Rome,  it  shall,  hence- 
forth, be  to  B.  Under  both  forms  of 
expression,  A.  takes  an  estate  for  life 

defeasible 


(I)  Fcarne9  3d  Edit.  p.  9,  10. 
±*4 


is,  therefore,  within  the  principle  of  the  decision  in  Pells  v. 

Brown 


defeasible  on  the  very  same  event, 
and  jB.  a  contingent  interest  depend- 
ing on  the  very  same  event.  The  ex- 
pressions "  till,  &c."  and  "  then,  &c." 
in  the  first  case  seem  to  me  to  be  ex- 
actly convertible  with  "  provided  that 
"  when,  &c."  It  shall  then,  &c.  in  the 
other.  .Now  the  first  is  given  as  an 
example  of  a  species  of  contingent 
remainders,  in  the  very  work  where  the 
supposed  distinction  is  stated  (cQ.  As 
to  the  first  limitation,  in  either  case, 
being  to  A.  indefinitely,  or  to  A.  for 
life,  that  can  make  no  difference,  be- 
cause a  limitation  to  A,  indefinitely, 
carries  a  life  interest,  as  effectually  as 


if  the  words  *'for  life'  were  added. 
The  law  supplies  them  (e).  In  short, 
the  expression  and  idea  of  a  condi- 
tional limitation  was  originally  adopted 
to  evade  the  necessity  of  the  entry  of 
the  heir,  in  order  to  take  advantage  of 
the  defeasance  of  a  prior  estate,  and 
all  conditional  limitations  in  wills  seem 
reducible,  either  to  the  head  of  execu- 
tory devises,  of  which  sort  was  that  in 
Pells  v.  Brown,  or  of  contingent  re- 
mainders, to  which  the  second  limi- 
tation to  the  daughter  in  this  case 
of  Goodtitle  v.  Billington,  seems  to  be- 
long [f]. 


(dj  Fearne,  p.  4.  10. 


(e)  Co.  Littl.  42.  a. 


[f]  This  note  has  been  made  the 
subject  of  very  learned  and  minute 
discussion  in  a  subsequent  edition  of 
Fearne' 's  Essay;  of  which  it  is  not 
possible  to  obtain  an  adequate  idea, 
without  reference  to  the  original  work, 
pp.  8.  &  334,  of  the  fifth  edition. 
Fearne  observes  that,  of  all  the  pas- 
sages referred  to  as  definitions,  only 
two  are  properly  so  denominated,  viz. 
that  from  Co.  Lit t.  143,  a.  and  from 
Noy's  Maxims  ;  and  he  infers  from  the 
usage  of  the  words  remnant  and  resi- 
due in  those  passages  respectively,  that 
they  necessarily  import  something  not 
included  in  the  particular  estate,  and 
by  which  that  estate  is  not  abridged. 
He  argues,  that  the  instance  suggest- 
ed in  the  note,  Of  a  remainder  coining 
into  possessWm  by  forfeiture,  cannot 
apply;  because,  forfeiture  is  no  one 
ot  the  regular  modes  of  determina- 
tion incident  to  an  estate  for  life.  He 
ulbo  disputes  the  position  in  the  note, 


that  the    conditional    limitations   in 
question  "  have  all  the  legal  incidenti 
and  attributes  of  remainders :"  and  he 
quotes  the  case  of  Cogan  v.  Cogan, 
Cro.   Eliz.  360,    as  a   decided  case, 
which  establishes  the  point,  that  they 
are  not  valid    as    remainders,    when 
created  by  deed,  which   case  is  also 
relied  on,  for  the  same  purpose,  by 
Gilbert,  C.  B. :   as  is  mentioned  by 
Fearne,  and  appears  more  fully  from 
Gilbert' sTreatise on  Remainders,  printed 
at  large  in  the  7th   vol.  of  the  8vo. 
(fifth)  edition  of  Bacon's  Abridgment, 
p.  800.     Fearne  (p.   14.)   puts   some 
cases   of  conditional    limitations    by 
will,  where  the  estate  to  arise  upon 
the  contingency  is  not  to  accrue  to  the 
person  entitled  to  the  particular  estate, 
but  to  him  in   remainder,   which  he 
maintains  would  be  valid  limitations, 
to  operate  as  executory  devises ;  but 
which,  if  the  distinction  maintained  by 
him  were  discarded,  would  rank  as  re- 
mainders, 
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Brown  (a).    There,  an  estate  was  given  in  fee,  defeasible  on 
the  event  of  the  devisee  dying  without  #issue,  living  the  devisee       _     _ 
over.     Here,  a  life  estate  is  given,  enlargeable  on  the  event  Goodtitlb 
of  the  daughter's  marrying  and  having   issue.     In  Pells  v. 
Brown,  the  limitation  was  held  to  be,  not  a  remainder,  but 
a  conditional,  limitation,  and  good  by  way  of  executory  devise. 
Here,  in  like  manner,  the  second  limitation  to  the  daughter 
is  not  to  be  considered  as  a  remainder ;  and,  if  it  is  not,  the 
subsequent  limitation  must  be  an  executory  devise.     As  an 
executory  devise,  it  is  not  too  remote,  for  it  is  limited  to  vest, 
if  at  all,  on  the  death  of  the  daughter.     2.  But,  if  the  second 
limitation  to  the  daughter  should  be  thought  to  be  a  remain- 
der, then  it  may  be  necessary  to  consider,  whether  the  testator 
meant  to  give  her  any  thing  more  than  an  estate-tail  by  that 
limitation,    and,    though   the  words   are,  "  Unto  my   said 
"  daughter  and  to  her  heirs  and  assigns  for  ever,"  yet  subse- 
quent words  may  restrain  the  estate  to  a  fee-tail,  as  in  the  case 
of  Doe  v.  Reason  (b).      Here,  there  are   subsequent  words 
which  seem  to  indicate  an  intention  only  to  give  the  daughter 
an  estate-tail;  and,  if  that  construction  should  prevail,  the 
last  limitation  over  to  the  wife  was  a  vested  remainder,  and, 
of  course,  not  barred  by  the  recovery ;  for  it  is  only  contin- 
gent on  the  .supposition  of  the  preceding  contingent  limita- 
tion being  in  fee  ;  it  being  a  rule,  that  all  estates  limited 
after  a  contingent  fee,  must  be  contingent,  on  account  of 
the  established  maxim,  that  a  fee  cannot  be  mounted  on  a 
fee. 

During  Graham's  argument,  Bullet*,  Justice,  observed, 
that,  if  Anne  Chevall  had  married  and  had  issue,  her  life 
estate  would  not  have  merged,  as  contended  by  Graham^ 
because  it  was  not  limited  to  take  effect  till  the  death  of  the 
wife. 

Le 


(a)  B.  It.  M.  lSJac.  1.  Cro.  Jac. 
590. 


(b)  B.  R.  T.  28  Sr  29  Geo.  2.    3 
Wils*  224,  and  stated  supra,  p.  267. 


maindcrs,  and  be,  therefore,  considered 
as  barrable.  And  (p.  338.)  in  a  de- 
tailed statement  and  discussion  of  the 
principal  case,  he  shews,  (in  concur- 
rence with  the  observation  of  Buller,J.) 
that  the  estates  in  fee  here  limited  J 
would  only  vest  in  interest,  and  not  in 
possession,  during  the  continuance  of 
the  estates  for  life ;  and,  therefore, 
could  not  be  said  to  €i  abridge  the 
particular  estate."     Fearne  agrees   to 


the  statement,  that  limitations  of  this, 
nature,  when  created  by  will,  are  re- 
ducible, in  effect,  to  contingent  re-. 
mainders,  or  executory  devices ;  and 
observes,  that  the  point  in  judgment, 
in  the  principal  case,  does  not  militate 
against  his  definition  ;  which  is  indis- 
putably true,  whatever  may  be  thought 
of  the  controversy  arising  from  the 
argument  used  by  the  counsel* 


1781. 

GOODTITLB 

against 
'Billing- 
ton. 
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Le  Blanc,  for  the  defendants,  contended,  that,  whether  the 
daughter  took  at  first  an  estate-tail,  or  only  an  estate  for  life, 
the  remainder  over  to  the  widow  was  barred  by  the  recovery. 
If  she  took  an  estate-tail,  the  case  was  clear;  but,  if  she  only 
took  an  estate  for  life,  then,  he  said,  the  limitation  to  the 
widow  was  upon  a  contingency  with  a  double. aspect ;  it  was 
a  concurrent  remainder  in  fee,  created  in  the  alternative,  with 
a  contingent  remainder  in  fee  to  the  daughter ;  and,  a  reco- 
very having  been  suffered  by  the  tenant  for  life,  every  body 
was  barred  but  the  heir  at  law,  which  the  daughter  herself 
was  in  this  case..  He  insisted,  that  it  was  impossible  to  dis- 
[  758  ]  tinguish  this  case  from  those  of  Luddington  v.  Kime  (a\  Doe 
v.  Holme  (i),  and  Goodright  v.  Dunham  (c),  that  the  second 
x  limitation  to  the  daughter  was  capable  of  taking  effect  as  a 

contingent  remainder  in  fee,  and,  of  course,  mat  to  the  wi- 
dow was  so;  and  it  was  an  established  maxim,  that,  when- 
ever an  estate  can  take  effect  as  a  remainder,  it  shall  not  be 
construed  to  be  an  executory  devise  [2]. — He  also  said,  he 
meant  to  argue,  that,  if  the  limitation  to  the  widow  should 
be  held  to  be  an  executory  devise,  yet  it  ought  to  be  considered 
as  limited  on  an  indefinite  failure  of  issue,  and,  therefore,  too 
remote;  but  Lord  Mansfield  said,  it  was  impossible  to 
maintain  that  position,  for  that  the  words  clearly  confined  the 
failure  of  issue  to  the  time  of  the  daughter's  death. 

Lord  Mansfield, — The  rules  and  principles  laid  down 
by  Mr.  Le  Blanc  are  indisputable.  It  is  perfectly  clear  and 
settled,  that  where  an  estate  can  take  effect  as  a  remainder, 
it  shall  never  be  construed  to  be  an  executory  devise,  or 
springing  use.  Here,  the  first  limitation  is  to  two  persons 
and  the  survivor,  so  that  a  preceding  freehold  will  be  in  die 
survivor,  and  the-  estate  over  is  limited  on  a  contingency  upon 
which  a  remainder  may  depend.  It  is  to  the  daughter  and  her 
heirs,  (not  issue,)  if  she  should  marry  and  have  issue,  and  it 
must  have  taken  effect  after  the  death  of  the  survivor.  There 
is  another  contingency,  on  the  event  of  the  daughter  dying 
unmarried  and  without  issue,  (not  on  failure  of  her  issue,)  and, 
upon  that  event,  the  limitation  is  to  the  widow  in  fee.  But 
-  the  tenant  for  life,  by  the  recovery,  has  barred  the  contingent 
remainders. 

The  Postea  to  be  delivered  to  the  defendants. 


fa)  C.J?.  E.  9*W.  3.  1  Ld.  Raym. 
203.  1  Salk.  224.  3  Lev.  431,  and 
stared  supra,  p.  265. 

(b)  C.  B.  T.  11  $  M.  12  Geo.  3. 
JVils.  237.  241.  2  Blacht.  777,  and 
stated  svpra,  p.  265. 


(c)  M.  20  Geo.  3.  supra,  p.  264. 

[2]  In  Pells  v.  Brown,  the  limitt- 
tion  over  could  not  enure  as  a  remain- 
der, because  it  was  limited  on  the  de- 
feasance of  a  defeasible  vested  fee. 


IN  TtfE  TWENTY-FIRST  YEAR  OF  GEORGE  III. 


Right,  Lessee  of  Mitchell  and  his  Wife,     d^^. 
against  Sidebotham  and  Another. 

ON  an  ejectment,  tried  at  the  last  Spring  Assizes  for  the  By  the  following 
county  of  Oxford,  before  Heath,  Justice,  a  special  1?Vg£ll*i&} 
verdict  was  found,  which  stated:  That  one  William  Spar-  "imexoA.het 
rowhawk,   being  seised  in   fee-simple   of   the  premises   in  11  I^'Sfj^ 
question,  on  the  10th  of  February,  1758,  made  and  duly  ««  aiimyiandi' 
executed  his  will,  and,  thereby,  devised  as  follows: — '*  For  "*•*•  **?Jl 
"  those  worldly  goods  and  estates  wherewith  it  has  pleased  «  ^ueLtTto  a. 
"  Almighty  God  to  bless  me,  I  give  and  dispose  in  manner  "  ■foresaid  «u 
"  following.     Imprimis,  I  give  and  bequeath  to  my  sister  «  c."  *A?£ir 
"  Susannah  Mitchell,  one  shilling.     Item,  I  give  and  be-  *•*«  an  estate 
"  queath  to  John  Mitchell,  son  of  Susannah  Mitchell,  one  C^a^d 
"  shilling,  to  be  paid  by  my  executrix  herein-after  named,  the  reversion 
"  within  three  months  after  my  decease.     Item,  I  give  and  2^2£^]J 
"  bequeath  to  my  loving  wife,  Susannah  Sparrowhawk,  all  the  win  begin 
"  the  rest  of  my  goods  and  chattels,  ann  personal  estate  JuS0Jhe2J^7D' 
"  whatsoever.    Also,  1  dcTgive  and  demise  unto  Susannah  "  For  those 
"  Sparrowhawk,   my  said  wife,  her  heirs  and  assigns  for  "  ™^  estates*** 
"  ever*  all  my  lands  lying  in  the  parish  of  Hampton  in  the  «  wherewith  it 
"  Bushr  in  the  county  of  Oxford,  and  now  in  the  occupa-  \\  ***  P1**??1 
"  tion  of  Mary  Sparrowhawk  of  Aston,  in  the  parish  afore-  ««  mef»  Mdooo- 
4t  said.     And  I  give  and  bequeath  to  my  loving  wife  afore-  ******  *  legacy 
"  said,  all  my  lands,  tenements,  and  houses,  lying  in  the  atUw.t0thCheir 
u  parish  of  Chipping  Norton,  (to  wit)  the  house  I  now  live 
"  in,  the  Sign  of  the  Plough,  standing  between  the  houses 
€t  of  W.  W.  and  T.  A.  and  now  in  my  occupation,  with  the 
"  yard,  garden,  and  out-houses,  and  all  other  appurtenants 
"  thereto  belonging.      Lastly,   I  do  make  and  constitute 
"  Susannah  Sparroivhawk,  my  said  wife,  full  and  sole  exe- 
"  cutrix  of  this  my  last  will  and  testament/' — That  the  testa- 
tor died  seised  in  fee,  on  the  20th.  of  September,  1766,  leav- 
ing the  said  Susannah  Mitchell,  one  of  the  lessors  of  the 
plaintiff,  his  only  sister  and  heir  at  law;  and  that  the  testa- 
tor's widow  married  the  defendant  Sidebotham,  and  died  on 
the  1st  of  November,  1777. 

The  question  upon  this  special  verdict  was,  Whether  the 
last-mentioned  premises  in  the  will,  were,  by  the  true  con- 
struction thereof,  devised  to  the  widow  in  fee,  or  only  for 
life? 

Caldecott,  for  the  plaintiff,  insisted,  that  only  a  life  estate 
in  those  premises  was  given  by  the  will,  and  that  the  rever- 
sion expectant  on  die  death  of  the  widow,  had  descended  to 
Susannah  Mitchell,  the  testator's  sister  and  heir  at  law.    He 

said, 
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1781.  ^d,  it  was  clear,  that,  by  the  words  of  the  devise,  taken  by 
v^vw  themselves,  nothing  was  given  but  an  estate  for  life,  and  the 
Right  court  would  hold  themselves  bound  by  the  legal  operation  of 
against  the  words,  and  not  indulge  uncertain  conjectures  about  the 
Sidebo*  intent  of  the  testator.  The  circumstances  from  which  an 
in  am.  intent  to  give  an  estate  in  fee,  might  be  attempted  to  be  in- 
ferred, on  the  part  of  the  defendants,  were,  first,  the  general 
introductory  words  [f  1]  at  the  beginning  of  the  will,  t?rx.rt  For 
"  those  worldly  goods  and  estates,  fyc"  and,  secondly,  the 
legacy  of  one  shilling  to  the  heir  at  law.  The  first,  it  might 
be  said,  indicated  a  determination  to  dispose  of  the  complete 
interest  in  every  thing  the  testator  had  in  the  world  [OJ  and 
the  other  a  resolution  to  disinherit  his  heir.  But,  as  to  the  intro- 
ductory words,  they  are  almost  of  course  in  wills,  and  are 
merely  descriptive,  and  not  meant  to  relate  to  the  quantity 
of  interest  given  in  the  things  devised ;  and,  as  to  the  sap- 
posed  disinheriting  clause  to  the  heir  at  law,  it  must  be  con- 
sidered, that  the  interest  of  the  heir  at  law,  is,  in  no  case, 
derived  from  the  bounty  of  the  testator,  but  from  me  disposi- 
tion of  law,  and  it  is  sufficient  for  his  title,  if  the  testator 
either  does  not  give  the  whole  to  another  person,  or,  design- 
ing perhaps  to  do  so,  executes  his  design  widi  so  much  un- 
certainty, and  so  insufficiently,  as  that  it  cannot  be  taken 
notice  of  by  a  court  of  law.  The  cases  he  relied  upon  were, 
Denn,  Lessee  of  Gastrin,  v.  Gastrin,  B.  R.  M.  18  Geo.  3. 
[f  163],  and  Roe,  Lessee  of  Calhw  8t  others,  v.  Bolton, 
C.  B.  M.  16  Geo.  3.— The  first  came  on  in  the  form  of  * 
special  case,  which  stated,  that  John  Gastrin,  being  seM 
in  fee,  by  his  will,  after  prefacing,  "  As  to  such  worldly 
i€  estate  as  it  hath  pleased  God  to  endue  me  with,"  demised 
as  follows :  "  I  give  and  bequeath  all  that  my  freehold  mes- 
"  suage  and  tenement  lying  in  G.  in  the  parish  of  D.  to 
"  gether  with  all  liouses,  farms,  edifices,  and  appurtemnts, 
"  reputed  as  part  thereof,  or  belonging  to  the  same,  to 
«  Matthew  Robinson,  George  Robinson,  and  Thorns  Ro- 

•<  tow, 


[<t>]  In  Maundy  v.  Maundy,  B. 
7.  R.  8  Geo.  2.  Lord  Hardwicke  laid 
great  stress  on  similar  words,  viz.  "  In 
"  respect  to  my  "worldly  estate  where- 


"  with  it  hath  pleased  God  to  ble» 
"  me."      Cq.  Temp.    Lord    Hois. 
142,  143.  2  Str.  1020,  1021. 
[t  163]  Since  reported,  Cwf.W'' 


[f1]  That  such  introductory  words 
will  not  enlarge  a  subsequent  general 
devise,  from  a  life  estate  to  a  fee,  Vide 
Doe,  d.  Briscoe  v.  Clark,  2  N.  R.  343. 
Se^e  also  the  same  point,  ace.  by  seven 
J  udges,  Mansfield,  Chief  )  \xstice}contra, 


Doe,  d.  Wright  v.  Child,  1  N.  &  SA 
and  Doe,  d.  Child  v.  Wright,  8  T.  R  .<* 
Also  Doe,  d.  Small  v.  JUen,  tW-  W. 
Goodright  v.  Stocker,  5  T.  R.  1*«* 
Doe,  d.  Spearing  y.  Btchur,  G*'*1 
6io. 
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"  binson,  equally  to  them  my  sister's  sons;1'  That  the  will       1781. 
then   proceeded  to  give  several  pecuniary  legacies,   of  dif-       v,^S/^> 
ferent  amounts,   to  different  relations,  and,    among  others,       Right 
ten  shillings  to  the  lessor  of  the  plaintiff;  That  the  testator       against 
died  seised  in  fee,  and,  afterwards,  Matthew  and   George      Sidebo- 
Robinson  died ;  That  Tliomas  Robinson  was  alive,  and  that       tham. 
the  lessor  of  the  plaintiff  was  the  testator's  heir  at  law.     The      [  ?6l 
main  question  was,  whether  the  three  nephews  took  an  es- 
tate in  fee,  or  only  for  life ;  and  it  was  argued,  for  the  de- 
fendant, that  they  took  an  estate  in  fee,  as  must  be  collected 
from  the  prefatory  words,  and  the  legacy  to  the  heir  at  law ; 
but  Lord  Mansfield  said,  though  he  suspected  the  testa- 
tor's intent  was  to  give  the  whole  interest,  as  he  did  not  ap- 
pear to  have  had  any  other  lands  [1],  and  had  given  a  disin- 
heriting legacy  to  his  heir  at  law,  the  court  could  not  connect 
the  prefatory  with  the  devising  clause ;  and,  in  the  devising 
clause,  there  were  not  any  words  by  which  the  court-  would 
be  warranted  in  construing  it  to  be  an  entire  disposition  of  the 
estate.     YVilles,  Justice,   was    absent;   but  Aston,  and 
As h hurst,  Justices,  concurred,   and  Aston  mentioned  a 
case  of  Right,  Lessee  of  Snow  &  another,  v.  Russell,  in 
the  court  of  Exchequer,  H.  1  Geo.  3.  where  introductory 
words,  like  those  in  the  present  case,  were  held  to  be  mere 
matter  of  form,    and  not  material ;    and  the  day   after  he 
brought  his  note  of  tha^  case  into  court,  and  read  it,  and  it 
appeared,  that  the  will  there  began,  "  As  touching  the  dis- 
"  position  of  such  temporal  estate  as  it  lias  pleased  God  to 
"  bestow  on  me,"  and  then  the  testator  proceeded  to  give  his 
house  to  his  son  Samuel  Russell,  .and  after  his  death,  then  to 
the  two  sons  of  Samuel,  Tliomas,  and  William,  and  tlien, 
at  last,  gave  a  legacy  of  one  shilling  to  the  husband  of  his. 
heir  at  Taw ;  and  the  determination  was,  that  Thomas  and 
William  only  took  for  life,  and  that  the  reversion  descended  ; 
and  Aston,  Justice,  observed,  that  that  was  a  stronger  case 
than  Denn  v.  G  a  skin,  because,  if  Samuel  had  survived  his 
two  sons,  they  would  have  taken  nothing  by  the '  will.     In 
Roe,  Lessee    of  Callow  &  others,  v.  Bolton,    there  were 
these  introductory  words  in  the  will :  "  As  touching  such 
"  worldly  estate  wherewith  it  hath  pleased  Almighty  God  to 
"  bless  me  with."     The  testator  then  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  then  came  this  devise; 
"  Item,  I  give  unto  my  son  Paul  Cardale,  all  that  my  land 
"  lying  and  being  iu  the  parish  of  Dudley,  in  the  couuty  of 
M  Worcester,  near  unto  a  certain  place  called  Tinsli/  Hill, 
u  into  three  parts  divided,  at  or  immediately  after  my  wife's 
i€  decease."     Then   came  several  legacies  of  personal  and 
leasehold  property  to  his  son  Isaac  Cardale,  and  his  daugh- 
ter 

[l]  And  therefore  it  was  not  necessary  to  distinguish  those  devised,  by 
local  description. 


762 


178U 


against 
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THAM. 
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ier  Elizabeth  Mason,  after  his  wife's  death,  and  then  fol- 
lowed this  clause ;  "  Item,  my  will  is,  that  all  my  grand- 
"  children  that  are  living  twelve  months  after  my  wife's  de- 
"  cease  shall  have  five  shillings  each  of  them  as  a  token  of 
"  the  love  that  I  bear  unto  my  generation  [1]."  The  lesson 
of  the  plaintiff  were  the  testator's  heirs  at  law,  being  his 
grand-daughters  by  his  eldest  son  William  Cardale,  and  the 

!|uestion  being,  whether  Paul  Cardale  took  an  estate  for 
lfe  or  in  fee,  the  court  held,  that  he  only  took  an  estate 
for  life ;  yet  in  that  case,  likewise,  there  was  the  same  sort 
of  introductory  clause  as  here,  and  also  a  disinheriting  legacy. 
After  stating  the  two  foregoing  cases,  Caldtcott  observed, 
that  it  appeared,  that  the  testator  knew  the  technical  words 
necessary  to  create  a  fee,  having  used  them  in  the  first  branch 
of  the  devise,  and,  therefore,  he  must  be  considered  as  hav- 
ing designedly  omitted  them  in  the  other;    nay,  that  the 
very  circumstance  of  making   two  branches  of  the  devise, 
showed  a  design  to  give  different  interests,  since,  if  he  had 
meant  to  give  the  same  estate  in  all  the  premises,  one  set  of 
words  would  have  answered  the  purpose. — He  also  cited  the 
cases   of    Swayne  v.   Fawkner    $   another,   Executor*  of 
Mxddleton  (a),  and  Beviston  v.  Hussey  (b). 

Bower,  for  the  defendants,  contended,, that  the  intention 
was  clearly  to  give   the  whole  interest.  '  The  testator  out 
only  begins  by  expressing  the  purpose  of  disposing  of  all  his 
property,  but  uses  the  double  precaution  of  giving  legacies 
both  to  his  heir  at  law  and  her  son.    In  the  case  of  Colt  r- 
Havclinson  (c),  words  sufficient  to  carry  a  fee-simple  in  the 
first  part  of  a  devise,  were  connected   with  a  subsequent 
part,  so  as  to  make  that  an  estate  in  fee,  which  would  other- 
wise  only  have  been  for  life,  by  the  opinion  of  Powell, 
Powys,  and  Gould,  Justices,  against  Lord  Holt.   The 
words  were,   "  I  give,  ratify,   and  confirm   all  my  estate, 
"  right,  title,  and  interest  which  I  now  have,  and  all  the 
u  term  and  terms  of  years  which  1  now  have,  or  may  haw 
u  in  my  power  to  dispose  of  after  my  death,  in  whateierl 
,    "  hold  by  lease  from  Sir  John  Freeman,  and  also  the  hwst 
€€  called  the  Bell  Tavern,  to  John  BiUingtly?    The  copu- 
lative word  "  and,"  in  that  case,  was  held  sufficient  to  canj 

the 


[1]  This  state  of  the  will  in  the 
**•*  of  Roe  v.  Bolton,  was  taken  by 
Mr.  Caldtcott,  (who  favoured  me  with 
"•)  from  an  office  copy  furnished  him 
Dy  his  client.     If  that  copy  was  cor- 

♦?*'  thcre  is  a  snigular  omission  of 
"*e  word  "  my"  in  the  account  of  the 
******  2  Blackst.  1045,  where  the 
«°urt  are  mentioned  to  have  taken  no- 
«ce  of  the  testator's  having  assigned  a 


whimsical  reason,  wz.  u  kit  /off  /* 
"  generation"  for  giving  the  legacies 
to  his  grand-children. 

Co  J  Dom.Proc.  Show.  Parl-Ce-  *  • 
Skinn.  339. 

(h)  B.JL  M.  6  W.  4-  U.  ff* 
385.  562. 

(c)B.R.H.  I  Ann.  1  &*#* 
2  Ld.  Raym.  831. 
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the  preceding  words,  "  all  my  estate,  right,  title,  and  in-      1781. 
"  terest,"  over  to  that  part  of  the  devise  which- respected  the      s^^mS/ 
house  tailed  the  Bell  Tavern.     In  this  present  case  there  are,       Right 
in  like  manner,  words  expressive  of  a  fee-simple  interest  in       against 
the  first  branch  of  the  devise,  and  that  branch  is  connected      Sidebo- 
with  the  other  by  the  same  copulative  "  and."    That  mate-       tham. 
rial  circumstance  was  wanting  in  the  case  of  Denn  v.  Gaskin. 
.  In  short,  if  the  interposing  words  in  the  second  branch  of 
the  devise  in  question,  between  the  copulative  and  the  de- 
scription of  the  premises  thereby  devised,  viz.  "  1  give  and 
*'  bequeath,  Sfc."  were  wanting,  there  could  be  no  doubt.  It 
would  then  be  an  express  devise  in  fee ;  and  the  unnecessary 
use  of  those  words  cannot  have  the  effect  of  defeating  the 
clear  intent  of  the  testator.    As  to  Roe  v.  Bolton,  the  rea- 
soning of  the  court,  as  stated  by  Mr.  Justice  Blackstone, 
is  rather  in  favour  of  the  present  defendants,  for  they  clearly 
thought,  that  a  legacy  to  an  heir  at  law  indicating  an  un- 
equivocal intent  to  disinherit  him,  would  be  sufficient  to  give 
to  words  like  those  in  the  present  case,  the  effect  of  carrying 
a  fee-simple.     No  serious  argument  can  be  drawn  from  any 
supposed  knowledge  this  testator  had  of  the  technical  opera- 
tion of  words,  since,  in  the  first  branch  of  the  clause  in  ques-  - 
tion,  he  uses  the  expression  "  demise,"  instead  of  u  devise" 

Lord  Mansfield, — I  verily  believe,  that,  in  almost  every 
case  whereby  law  a  general  devise  of  lands  is  reduced  to  an 
fstate  for  life,  the  intent  of  the  testator  is  thwarted ;  for  or- 
dinary people  do  not  distinguish  between  real  and  personal 
property  [*  2],  The  rule  of  law,  however,  is  established  and 
certain,  that  express  words  of  limitation,  or  words  tanta- 
mount, are  necessary  to  pass  an  estate  of  inheritance.  "  All 
"  my  estate"  or  "  all  my  interest"  will  do :  But  "  all  my 
"  lands  lying  in  such  a  place"  is  not  sufficient.  Such  words 
are  considered  as  merely  descriptive  of  the  local  situation, 
and  only  carry  an  estate  for  life.  Nor  are  words  tending  to 
disinherit  the  heir  at  law  sufficient  to  prevent  his  taking,  un- 
less the  estate  is  given  to  somebody  else  [<^].  1  have  no 
doubt  but  the  testator's  intention  here  was  to  disinherit  his 
heir  at  law,  as  well  as  in  the  case  of  Denn  v.  Gaskin;  but 
the  only  circumstance  of  difference  between  that  case 
and  thi^  and  which  has  been  relied  on  as  in  favour  of  the  [  7^4  J 
defendants,  if  the  testator,  had  any  meaning  by  it,  (which  I 
do  not  believe  he  had,)  rather  turns  the  other  way,  because 

he 

[«?•]  S.  P.  Ca.  Temp.  Lord  Hardw.  143. 


[  p  2  ]  See  the  same  doctrine  by 
Mansfield,  Chief  Justice,  2  N.  R.  349, 
in   his  judgment  in  Doe  v.   Clarke, 


supra  cit.     Also  in  his  judgm.nt  in 
Doe  v.  Child,  1  N.  R.  3iti. 
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1781*       he  uses  different  words  in  devising  two  different  parts  of  k» 
v^»v^       estate.   I  think  we  are  bound  by  the  case  of  Dam  v.  Gaski*, 
Right       Mid  the  other  cited  in  {hat  case  by  Mr.  Justice  Aston. 
against  Willes,  Justice,— In  Cole  v.  Raxclinson,  (which,  how- 

Sidebo-      ever,   was    decided  against  the  opinion  of  Lord  Holt,) 
thah.       the  whole  devise  was  in  one  sentence :  It  was  all  one  devise. 
Bullek,  Justice,— It  is  impossible  for  us  to  make  this 
only  one  devise,  when  the  testator  has  made  it  two. 

Judgment  for  the  plaintiff  [f  164]. 


[t  164]  Vide  Ibbetso*  v.  Bechmth, 
Cane.  M.  1735.  Ca.  Temp.  Talb.  157. 
Roe  v.  Blackett,  B.R.  H.  15  Ged.  3. 
Cotvp.  235.  Hogan  v.  Jackson,  3.  R.  T. 
19  Geo.  3.  Cowp.  299.  S06.  Loveacres 
y.  Blight,  B.  R.  M.  l6  Geo.  3.  Coxvp. 
352.  Frogmorton  v.  Wright,  C.  B.  E. 
13  Geo.  3.  2  Blacks t.  889*  Stiles  v. 
Watford,  C.  B.H.  14  Geo.  3. 2  Blackst. 
938.  Goodright  v.  AUin,  C.  B.  M.  l6 


Geo.  3.  2  B/oc&f.  1041.  flt>  Usem* 
v.  Ta//f  Gmic.  1753.  AmbL  181.  la/- 
*e//  v.  Page,  Cane.  1740.  2  ML  57. 
Rogers,  lessee  of  Dawson,  v.  Biigj*, 
B.  -R.  J5.  11  Gw.  2.  ^«*r.  210. 
Holdfast  v.  Martin,  B.  K,  3/.  27  Gee. 
3.  1  TVra  ft?.  411.  Fletcher  v.Sm- 
ton,  B.  JR.  Jtf.  29  Geo.  S.  2  Ten 
Rep.  656. 


Friday, 
29th  June. 

The  assignee  of 
a  term,  declared 
cgainst  as  tuck, 
is  not  liable  for 
rent  accruing  af- 
ter he  has  assign- 
ed over,  though 
it  be  stated  that 
the  lessor  was  a 
party  executing 
the  assignment, 
aud  agreed, 
thereby,  that  the 
term,  which  was 
determinable  at 
his  option,  should 
be  absolute. 
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Chancellor  against  Poole. 

A  CTION  of  covenant  for  rent  in  arrear. 
"f*-  The  declaration  stated,  a  demise,  by  indenture,  under 
seal,  from  the  plaintiff,  to  one  Burrough,  his  executors,  ad- 
ministrators, and  assigns,  for  twenty-one  years,  containing  the 
usual  covenant,  by  Burrough,  for  himself,  his  executors, 
administrators,  and  assigns,  for  payment  of  the  rent,  and; 
also,  a  mutual  covenant,  that  the  lease  should  be  determin- 
able at  the  end  of  the  first  seven,  or  first  eleven  years,  at  the 
option  of  either  party,  giving  six  months  notice  to  the  other. 
The  declaration  then  stated,  that,  afterwards,  by  deed-poll,  be- 
tween Burrough,  the  plaintiff,  and  the  defendant,  he,  the 
said  Burrough,  by  and  with  the  consent  of  the  pkin0} 
testified  by  his  executing  the  said  deed-poll,  bargained,  sold, 
assigned,  and  set  over  to  the  defendant,  his  executors,  admi- 
nistrators, and  assigns,  as  well  the  aforesaid  indenture  of  lease, 
and  the  messuage,  fyc.  thereby  demised,  as  all  the  estate, 
right,  title,  interest,  c\c.  of  him  the  said  Burrough  therein, 
to  hold  to  the  said  defendant,  his  executors,  administrators, 
and  assigns,  for  all  the  unexpired  residue  of  the  twenty-one  jears, 
in  as  large  and  ample  a  manner,  and  form,  to  all  intents  ad 
purposes,  as  he  the  said  Burrough,  his  executors  or  admini- 
strators, might,  could,  or  of  right  ought  to  have  held  or  en- 
joyed the  same,  had  the  said  deed-poll  never  been  made,  he 
tbe  said  defendant,  his  executors,  administrators,  or  assign* 
paying  the  rent,  and  performing  the  covenants,  in  tbe  said 

indentoie 
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indenture  of  lease  mentioned,  Mid  indemnifying  him  the  said       1781. 
Eurrough,   his  executors,    and  administrator*,   against  the      \^v^ 
same;  that  it  was,  by  the  said  deed-poll,  agreed  between    Chancel- 
the  plaintiff,  the  defendant,   and  Burrougft,  that  the  said  lo* 

term  of  twenty-one  years  should  be  and  continue  an  absolute       against 
lease  to  the  end  of  that  term,  and,  therefore,  they  did  release  each       Foou* 
ether  from  the  covenant  in  the  lease  contained,  for  the  sooner 
determining  the  same;  that  the  defendant,  afterwards,  by 
virtue  of  the  said  deed-poll,  entered  and  became  possessed,     . 
fa.;  that  the  plaintiff  had  always,  since  the  making  the  said 
last-mentioned  deed,  performed  every  thing  in  the  said  in- 
denture of  lease,  and  in  the  said  deed-poll,  contained,  on 
his  part  to  be  performed.    Then  an  assignment  of  a  breach 
of  covenant,  by  the  defendant,  by  die  non-payment  of  half 
a  year's  rent,  which  became  due  at  Christmas,  1780. 

Plea,  that,  before  die  rent  so  in  anrear,  or  any  part  of  it, 
became  due  and  payable,  viz.  on  the  Sd  of  September, 
1779,  the  defendant  assigned  the  demised  premises,  and  all 
his  estate  and  interest  therein,  to  one  Bucholl,  his  executors, 
jadministrators,  and  assigns,  to  hold,  from  the  29th  of  Sep* 
t ember,  1779,  for  the  reibainder  of  the  said  term,  by  virtue 
of  which  said  assignment,  Bucholl,  afterwards,  and  before 
any  part  of  the  rent  aforesaid  became  due  and  payable,  viz* 
on  die  said  £9th  day  of  September,  1779*  entered  and 
became  possessed,  fyc. 

General  demurrer. 

The  question,  on  this  record,  w*s,  whether,  upon  the 
state  of  die  case  as  set  forth  in  the  declaration,  the  defendant 
was  to  be  considered  as  having  become  an  immediate  lessee 
under  die  plaintiff,  by  the  operation  of  the  deed-poll,  or, 
at  least,  as  having  thereby  covenanted  personally  with  the 
plaintiff,  for  the  payment  of  the  rent;  or  whether  he  was 
only  an  assignee,  with  a  mere  derivative  title  from  Burrougk 
the  first  lessee.  If  the  defendant  was  a  lessee,  or  had  cove- 
nanted personally  with  die  plaintiff,  he  was  liable  for  breaches 
of  covenant  happening  after  the  assignment  of  his  interest; 
because,  though  the  privity  of  estate  was  gone,  die  privity 
of  contract  stUl  remained  between  him  and  the  lessor:  If  he 
was  only  an  assignee,  there  never  was  any  privity  of  contract 
between  them,  and,  therefore,  he  ceased  to  be  liable,  as 
soou  as  his  assignment  to  Bucholl  put  an  end  to  their  privity 
of  estate.    v 

Wood,  for  the  plaintiff,  contended,  that,  from  the  cir-  £  ygg  ] 
cumstances'of  the  plaintiff's  being  a  party  to  the  deed-poll, 
and  his  agreeing,  that  the  term  should  continue  absolute  for 
the  residue  of  the  twenty-one  years,  die  court  ought  to  consider 
this  case  as  very  different  from  that  of  a  common  assignment. 
The  deed-poll  was,  in  truth,  a  new  grant  from  the  plaintiff; 
at  least  the  clause  in  it,  by  which  it  is  declared,  that  the  de- 

Vol.  II.  B  b  fondant 
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1781.       fendant  shall  hold  the  premises  in  as  ample  a  manner  b 
s^v^/       Burrough,  "  he  the  defendant  paying  the  rent,"  ought  to 
Chancel-    be  construed  to  be  a  covenant  from  the  defendant,  personally 
lor         to  the  plaintiff,  for  the  rent.    And  there  is  a  good  considera- 
against       toon,  on  the  face  of  the  deed-poll,  for  such  a  covenant, 
Pooli.       namely,   the  enlargement  of  the  interest  in  die  term,  by 
making  it  absolute  instead  of  defeasible.    Now,  though  an 
assignee,   merely  as  such,    is  not  liable  to  die  covenants 
longer  than  while  he  keeps  the  estate,  yet  he  may  make  him- 
self liable  by  a  new  covenant  with  the  lessor,  inserted  for 
that  purpose  in  the  deed  of  assignment     No  particular  set 
of  words  is  necessary  to  make  a  covenant.    Any  form  of  ex- 
pression amounting  to  an  agreement,  if  under  seal,  is  suffi- 
cient   This  has  been  repeatedly  determined ;  Hill  v.  Carr(a),. 
Brice  v.  Carre,  (b),  Mollis  v.  Carr  (c)[i]. 

Mingay,  for  the  defendant,  insisted,  that  this  was  a  mere 
assignment  The  clause  relied  upon  on  the  part  of  the  plain- 
tiff, if  it  amounts  to  a  covenant,  is  only  a  covenant  with 
Burrough.  Who  is  stated  on  the  record  as  the  party  grant- 
ing to  the  defendant  ?  Not  the  plaintiff,  but,  Burrough.— 
u  He  the  said  Burrough  bargained,  sold,  assigned,  tfc"— 
If  there  had  been  any  intention  of  a  covenant  between  the 
plaintiff  and  the  defendant,  there  could  have  been  no  occasion 
for  stipulating  that  the  defendant  should  indemnify  Burrough 
against  the  payment  of  rent. — Mingay  then  stated  that  that 
was,  in  the  original  lease,  a  clause  restraining  the  lessee 
from  assigning  without  the  consent  of  the  plaintiff,  though 
it  had  not  been  mentioned  on  the  record ;  that  it  was  on 
account  of  that  clause,  that  it  had  not  been  thought  proper 
to  make  the  plaintiff  a  party  to  the  deed-poll;  and,  if  the 
court  should  think  that  a  material  part  of  the  case,  be  would 
move  for  leave  to  amend  the  plea,  by  inserting  it. 
[  767  ]  Lord  Mansfield, — I  think  that  would  make  no  differ- 

ence.   The  question  is,  whether  the  plaintiff  is  a  contract- 
ing, or  merely  an  assenting,  party,  in  the  deed-poll. 

Ash  hurst,  Justice, — The  plaintiff  seems  to  me  to  have 
decided  against  himself,  for  he  has  stated  this  as  an  assign- 
ment. If  he  had  meant  to  avail  himself  of  it,  as  a  contract 
between  the  defendant  and  himself,  he  should  have  stated 
it  according  to  the  legal  operation  [£],  and  as  a  demise  from 
the  plaintiff  to  the  defendant. 

Buller,  Justice,— It  strikes  me,  that,  if  the  plaintiff 
had  considered  the  deed-poll  as  a  new  lease,  and  the  defend- 
ant as  his  immediate  lessee,  he  had  no  occasion  to  state  the 

to 


fa)  Cane.  M.  28  Car.  2.  1  Ca.  in 
Chanc.  294. 

(b)  B.  R.  M.   13  Car.  2.     1  Lev. 

47. 

(c)  Cane.  E.  28  Car.  2.  2  Mod.  86. 


[I]  This  is  the  same  case  with  ff/i 
v.  Carrf  only  in  an  earlier  stage.  1  »e 
name  of  the  plaintiff  is  mistaken  a 
Cases  in  Chancery. 

[2]  Supra,  p.  667* 
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first  lease  in  his  declaration.     He  seems  to  have  concluded  1781. 

himself  wv«J 

Lord  Mansfield,— There  is  A  covenant  by  the  defend-  Chancel- 

ant  for  paying  the  rent  in  the  deed-poll :  but  it  is  with  the  LOR 

lessee.  against 

Judgment  for  the  defendant  Poole. 


June. 


The    Kino    against    the    Inhabitants    o(    5S?jSS 

WlVELINGHAM. 

13  Y  an  order  of  two  justices,  Mary  Bittany,  widow,  and  An  estate  being 
**-*  Mary  her  daughter,  were  removed  from  the  parish  of  tee»"obe°8oidto 
Haddenham  in  the  isle  of  Ely,  to  the  parish  of  Wivelingham  pay  debts,  and 
in  the  county  of  Cambridge  ;  and,  upon  an  appeal,  the  court  jS^^^/bE 
of  Quarter  Sessions  confirmed  the  order,  stating  the  follow-  tween  j*.  jr.' and 

Iim?  rase  •  G ,  >4.  has  an 

•t*.  «.  i      .        .      •        ,     ^  »  «.  ^  equitable  interest 

Robert  Bittany,  the  late  husband  of  Mary  Bittany,  one  of  in  the  estate,  and 
the  paupers,   came,   with  the  said  Mary,  and  Mary  their  ft^f^0* 
daughter,  from  the  parish  of-  Wivelingham,  to  the  hamlet  gains  a  settle- 
of  Aldreth  in  the  parish  of  Haddenham,  with  a  certificate  J^VTibwckm 
from  the  parish  of  Wivelingham,  dated  the  12th  of  Decern-  witnin*9c!».L? 
her,    1 750,  which  acknowledged  him  and  Mary  his  wife,  e-  *• 
and  also  James  and  William  their  children,  to  be  inhabitants 
legally  settled  in  Wivelingham.    Robert  Bittany  continued 
at  Aldreth  between  five  and  six  years,  when  he  returned  to 
Wivelingham,  where  he  remained  between  twelve  and  thirteen 
years.     He  then  went  and  resided  at  Aldreth  upon  an  estate 

he   acquired    in  the  following  manner. One   Elizabeth 

Bittany  being  seised  in  fee  of  a  copyhold  messuage  or  tene-  [  f6S  1 
ment  in  Aldreth  holden  of  the  manor  of  Haddenham,  duly 
surrendered  the  same  to  the  use  of  her  will,  and,  beirig  also 
seised  of  a  freehold  dove-house  and  piece  of  land  in  Aldreth, 
by  her  last  will,  bearing  date  the  13th  of  April,  1768,  de- 
vised in  the  words  following  ; — "  I  give  and  devise  all  that  my 
"  copyhold  messuage  or  tenement  wherein  I  now  dwell,  with 
"  the  appurtenants  thereto  belonging,  also  my  freehold  dove- 
"  house,  and  the  piece  of  land  which  die  same  now  stands 
"  on,  unto  T.  S.  and  R.  W.  and  to  their  heirs,  in  trust,  to 
"  be  sold  as  soon  as  conveniently  can  be  after  my  decease, 
u  for  the  best  price  or  sum  that  can  be  got  for  the  same,  and 
"  the  money  arising  from  the  sale  thereof,  (over  and  above 
"  the  charge  and  expences  of  selling  the  same,)  to  be  equally 
"  divided  between  Robert  Bittany  and  the  three  daughters  of 
u  William  Bittany  deceased,  share  and  share  alike."— 
William  Bittany,  in  the  will  mentioned,  was  the  elder  bro- 
ther, and  Robert  Bittany  a  younger  brother,  and  they  were 
the  nephews  of  the  testatrix.    Upon  her  death,  which  hap- 

B  b  %  pened 
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•  1 78 1.  pened  about  twelve  years  mjo,  Robert  Bittany  took  possession 
of  the  copyhold  messuage.  By  indentures  of  lease  and  re- 
lease, of  the  24th  and  25th  of  May,  1768,  the  release  beng 
made  between  T.  S.  and  JR.  W.  the  two  devisees,  of  the  first 
part9  Jane  Bittany,  spinster,  John  Aungier,  aod  Mary  his 
wife,  late  Mary  Bittany,  spinster,  and  Elizabeth  Bittanv9 
spinster,  of  the  second!  part,  and  Robert  Bittany  of  the 
third  part — Reciting  the  will  of  Elizabeth  Bittany,  and  that 
the  said  Jane  Bittany,  John  Aungier,  and  Mary  his  wife, 
Elizabeth  Bittany,  spntster,  and  Robert  Bittany,  had  agreed, 
with  the  consent  and  approbation  of  T.  5.  and  R  W.  that 
the  said  Jane  Bittany,  John  Aungier,  and  Mary  his  wife, 
and  Elizabeth  Bittany,  should  take,  (and  accordingly  they 
did  take,)  the  ready  money  of  the  said  Elizabeth  3itta*jf, 
the  testatrix,  amounting  to  £60  (after  all  her  just  debts  and 
funeral  expences  were  satisfied,)  for  their  shares,  and  that 
Robert  Bittany  should  take  the  said  dove-house  and  piece  of 
ground  for  his  share. — It  was  witnessed,  that,  in  consideration 
of  the  said  agreement,  T.  S.  and  R.  IV.  did,  thereby,  grant, 
bargain,  sell,  and  convey,  unto  die  said  Robert  Bittany>  the 
said  freehold  piece  of  ground,  with  the  dove-house  thereon 
erected,  to  hold  to  him,  his  heirs  and  assigns  for  ever.  Id  the 
said  release,  there  was  a  covenant  from  2.  5.  and  R-  Wr.  for 
quiet  enjoyment,  and  to  make  further  assurances,  and  a  cove- 
nant from  Jane  Bittany,  John  Aungier,  and  Mary  his  wife, 
[  769  ]  and  Elizabeth  Bittany,  to  Robert  Bittany,  his  heirs  aod  as- 
signs, that,  for  the  further  performance  of  the  said  agreement, 
and  for  quieting  him  in  the  possession,  not  only  of  the  said 
freehold  piece  of  ground,  dove-house  and  premises,  but  also 
of  the  copyhold  messuage  and  premises  with  the  appurtenants, 
and  for  extinguishing  any  claim  they,  or  any  of  them,  might 
challenge  or  demand,  of,  in,  or  to,  the  same,  as  heiresses  at 
law  of  the  said  Elizabeth  Bittany,  or  otherwise  howsocfer, 
they  did  thereby  remise,  release,  and  for  ever  quit  claim, 
unto  the  said  Robert  Bittany,  all  manner  of  right,  title, 
trust,  property,  claim,  and  demand  whatsoever,  of,  in,  to,  or 
out  of,  the  said  freehold  premises,  and  also  of,  in,  to,  or  oot 
of,  all  and  singular  the  said  copyhold  premises ;  and,  thereby, 
severally  promised  to  do  any  further  act  or  deed,  for  continu- 
ing the  said  copyhold  messuage  and  premises  to  the  said  Bo" 
bert  Bittany.  No  farther  conveyance  of  the  copyhold  pre- 
mises was  made  by  the  other  parties  in  the  said  indentures 
named,  to  Robert  Bittany;  but,  at  a  court  holden  for  the 
manor  of  Haddenliam,  on  the  17th  of  April,  1770,  &<&* 
Bittany  was  admitted  in  fee  to  the  said  messuage  or  tene- 
ment, with  the  appurtenants,  as  cousin  and  heir  at  law  [1]  °J 

[l]  He  was  cousin,  but  not  heir  at  law,  the  grand-nieces  being  the  chil- 
dren of  an  elder  brother. 
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Elizabeth  Bittany.     He  resided  in  the  said  messuage,  and       J  781, 
continued  in  the  uninterrupted  possession  and  quiet  enjoyment      \^~j 
of  the  said  freehold  and  copyhold  estates,  to  the  time  of  his     ^p  King 
death,  being  about  eleven  or  twelve  years,  apd  was,  during       against 
that  time,  assessed,  and  paid  to  the  land-tax;  but  the  said    Wivelin*- 
premises  were  not,  at  any  time,  of  the  value  of  £30  and  they        ham. 
are,  at  this  time,  agreed  to  be  sold  (or  £15. 

Howorth  shewed  cause  against  quashing  the  orders.  The 
question,  he  said,  was,  whether  the  residence  of  Robert  Bit- 
tany, the  pauper's  husband,  at  Aldreth,  was  such  a  resi- 
dence upon  his  own  property,  as  would  discharge  die  certifi- 
cate, and  gain  a  settlement.  He  admitted,  that  the  residence 
on  an  estate  in  which  a  man  has  only  an  equitable  interest  is 
sufficient ;  but  he  contended,  that  Robert  Bittany  had  taken 
no  interest  of  any  sort  in  the  lands,  by  the  will,  neither 
legal  nor  equitable.  He  had  only  a  right  to  call  upon  the 
trustees  to  sell  the  estate,  and  distribute  the  money  arising 
from  the  sale.  As  to  what  interest  he  took  by  the  convey- 
ance from  the  trustees  and  the  other  legatees,  that  was  a  pur- 
chase within  the  meaning  of  the  statute  of  9  Geo.  1.  c.  7.  and, 
die  whole  being  under  the  value  of  £30,  he  could  not, 
thereby,  have  discharged  the  certificate,  or  have  gained  a  set- 
tlement. 

A.  Pemberton,  on  the  other  side,  contended,  that  Robert  [  770  ] 
Bittany  had  clearly  an  equitable  title  under  the  will ;  that  all 
the  cestui  que  trusts  had  agreed  that  tie  trustees  should  not 
sell ;  and  that  it  is  clearly  settled,  that  a  residence  on  one's 
own  estate,  coming  either  by  descent  or  devise,  whether  the 
legal  interest  is  coupled  with  die  equitable  or  not[F],  and 
whatever  the  value  is,  will  gain  a  settlement,  and  discharge  a 
certificate  [  1  ].  If  the  certificate  was  discharged  in  this  case, 
that  was  sufficient,  for  then  a  settlement  was  gained  by  the 
assessment  and  payment  of  the  land-tax. 

Lord  Mansfield  mentioned  the  case  of  Roper  v.  Rod- 
ctyffe(a),  to  shew,  that  a  devisee  of  the  surplus  arising 
from  the  sale  of  lands  after  payment  of1  debts  and  legacies, 

has 

[1]  Fide  Rex  v.  Marwood,  H.  29  (a)  Dom.  Proc.  1713.  9  Mod.  167- 

Ceo.  2.  Burr.  Settl.  Ca.  No.  124,  and  18J.  Bac.  Mr.   Tit.  Papists,  vol.  3. 

Rex  v.  Iugleton,  E.  6  Geo.  3.    lb.  p.  795. 
No.  179- 


[r]  S.  P.  R.  v.  Lopen,  T.  R.  577,  money,  and,  after,  to  reconvey ;  and 

where  the  equitable  title  arose  under  nothing    had   been   done  under  the 

a  bond  conditioned  to  convey  thi  pre-  deed ;  the  court  held  the  conveyance, 

raises,    ho  in  R.  v.  Edington,  1  East,  in   substance,  a  mortgage,   and   the 

283,  where  the  legal  estate  had  been  cestui  que  trust  entitled  tm  a  settlement 

conveyed,    in  trust   for   payment  of  by  lesidence. 

fi  b  3 
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1781.      has  an  equitable  interest  in  the  landi  themselves,  it  being 
v^v-w       in  his  option,  to  pay  the  debts  and  legacies,  and  keep  the 
TheKiKo.    land- 

against  Wii.les,  Justice,  said,  the  same  question,  as  m  this  esse, 

Wiveling-   had  occurred  in  Bex  v.  Natland  (b),  which  was  referred  to 
ham.         Gould,  Justice,  when  upon  the  circuit,  who  decided,  that 
a  settlement  was  gained ;  and  that  his  opinion  had  been,  after- 
wards, recognized  by  the  court. 

Both  the  orders  quashed  [f  165}. 

(b)  JU.  15  Geo.  3.  Burr.  Sett  I.  Co.     not  have  vested  for  bis  own  use,  hav- 


No.  247. 

[t  165]  In  Rex  v.  North  Curry,  M. 
22  Geo.  3.  the  court  determined,  that 
a  person  solely  entitled  to  administra- 
tion, but  in  whom  {he  whole  would 


ing  resided  forty  days  on  a  leasehold 
tenement  of  the  intestate,  for  a  term 
of  years  determinable  on  lives,  did  not 
thereby  gain  a  settlement. 


[771  ] 

Saturday, 
30th  June. 


If  the  legal  in- 
terest in  land  de- 
scend in  fee- 
simple  ex  parte 
maternA,  and  the 
equitable  interest 
in  fee-iimple  ex 
parte  paterna,  or 
vice  vend,  the 
equitable  estate 
shall  merge  in 
the  legal,  and 
both  follow  the 
fine  through 
which  the  legal 
estate  descended. 


Goodright,    Lessee  of  Alston,   against 
Wells  and  Others. 

nPHIS  ejectment  was  tried  before  Lord  Mansfield,  ia 
A  Middlesex,  at  the  Sittings  after  last  Easter  Term,  audi 
verdict  found  for  the  plaintiff;  subject  to  the  opinion  of  tht 
court,  on  a  case,  which,  as  far  as  is  material  to  be  stated, 
was  as  follows : 

James  Selby,  Serjeant  at  law,  agreed  for  the  purchase  of 
the  estate  in  question,  and  paid  for  it,  but  died  before  any 
conveyance  was  made  of  it  to  him,  having  by  his  will  [made 
subsequent  to  the  agreement,]  devised — "  All  the  rest  of  my 
"  real  and  personal  estate  whatsoever,  and  wheresoever,  to 
"  my  said  wife  in  trust,  that  she  do  thereout  educate  and 
"  maintain  my  said  son,   until  he  shall  attain  the  age  of 
"  twenty-one  years,  and  until  he  shall  have  sufficiently  set- 
11  tied  and  secured  to,  and  upon,  my  said  wife,  what  is  to  be 
"  settled  upon,  and  given  to,  her  as  aforesaid,  and,  after- 
"  wards,  in  trust,  to  convey  and  dispose  of  all  the  then  rest 
"  of  my  real  and  personal  estate,  and  the  produce  thereof, 
"  to  my  said  son,  bis  heirs,  executors,  and  assigns ;  hut,  in 
"  case  my  said  son  shall  die  without  issue,  before  he  stall 
f '  attain  his  said  age  of  twenty-one  years,  then  in  trust,  fy?— 
After  the  testator's  death,  a  conveyance  by  lease  and  release, 
of  the  estate  in  question,  was  made  to  Mrs.  Selby  the  widow, 
who  died  before  the  son  attained  his  age  of  twenry-ooe  years, 
which  he  afterwards  did  attain,  and  died  in  1772,  b'flag 
been  always  in  possession  of  the  estate  after  the  death  of  ha 
mother,  and  having  devised  it  to  charitable  uses,  which  de- 
vise was  void  by  the  statute  of  mortmain  (a).    The  lessor 

of 

CaJ  9Geo.2.c.36. 
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of  the  plaintiff  was  his  heir  at  law  on  the  part  of  the  mother, 
and  the  defendants  his  heirs  at  law  on  the  part  of  the  father's 
mother. 

The  case  was  argued  on  Friday,  the  29th  of  June,  by 
Wihoiii  for  the  plaintiff,  and  Butt,  for  the  defendants. 

Wilson, — The  question  depends  on  the  manner  in  which 
the  son  took ;  whether  by  descent  from  the  father,  or  from 
die  mother.  He  cannot  have  taken  the  legal  estate  by  de- 
scent from  the  father,  because  he  was  pever  seised.  Suppose 
the  father  had  devised  the  equitable  estate  to  a  stranger,  and 
the  legal  conveyance  had,  afterwards,  been  made,  (as  now,) 
to  the  widow  in  fee,  and  she  had  died,  the  cestui  que  trmt 
must  have  called  on  the  heirs  of  the  mother,  not  those  of  the 
father,  for  a  conveyance  of  the  legal  estate.  Then,  if  the 
equitable  estate  descended  from  the  father  to  the  son,  (which, 
however,  I  do  not  admit,  because  of  the  devise  to  the  mo- 
ther,) both  the  legal  and  equitable  interest  met  in  him ;  and, 
after  his  death,  the  legal  estate  certainly  descended  on  the 
lessor  of  the  plaintiff,  as  his  heir  ex  parte  maternA.  But,  it 
will  be  said,  that  he  is  only  a  trustee  for  the  heirs  ex  parte 
patefna ;  that  the  t>vo  estates  separated  on  the  death  of  the 
son,  and  tpok  different  courses,  the  beneficial  interest  de- 
scending in  the  paternal  line.  I  believe  such  a  doctrine  is 
not  countenanced  by  any  authority.  There  is  no  case  where 
the  legal  estate  and  equitable  interest ,  after  diey  have  both 
vested  in  fee-simple  in  the  same  person,  have  been  held  to 
separate  again,  unless  such  person  has  done  some  positive  act 
(to  sever  thein.  Mr.  Selby,  the  son,  did  no  act  which  could 
have  that  effect.  If  there  were  a  doubt  on  this  subject,  an4 
,  it  could  be  supposed  that  the  lessor  of  the  plaintiff  ought  tp 
be  considered  as  a  trustee,  the  question  is  proper  for  ano- 
ther judicature.  But  how  can  any  trust  be  raised  in  this 
case  ?  There  is  no  conscience  to  turn  the  scale ;  no  intention, 
on  the  part,  either  of  Serjeant  Selby,  or  his  son,  in  favour  of 
one  set  of  heirs,  in  preference  to  another.  The  father  only 
meant  to  give  the  whole  interest  in  the  estate  to  the  son,  and 
did  not  think  about  t)ie  course  of  descent  from  him ;  and  the 
tons  intentioq  was.  that  neither  set  qf  heirs  should  have  it, 
but  a  charity.  The  only  question  then  is,  (supposing  the 
equitable  esjatp  to  have  come  by  descent  from  the  father  to 
the  son,)  whether  equity  shall  follow  the  law,  or  draw  die 
law  after  it.  When  the  court  of  Chancery  had  a  jurisdiction, 
over  uses,  the  Chancellor  used  to  enquire  how  the  legal  es~ 
tate  would  go  in  a  court  of  law,  and  directed  the  use  to  go 
in  the  same  course.  Here  the  legal  estate  goes  ex  parte  ma- 
terna;  and,  therefore,  the  equitable  interest  shall  do  so  like- 
wise. But,  did  the  equitable  estate  descend  from  the  father 
to  the  son  ?  If  the  will  had  stopped  short  at  the  devise  to  the 
mother,  there  would  have  been  no  doubt  that  it  did  not.    As 
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U  now  stands,  the  whole  was  devised  to  her  in  words,  tod  it 
was  necessary  that  she  should  have  the  fee-simple,  to  enable 
her  to  perform  the  trusts.  If  the  son  had  lived  tiH 
twenty-one,  and  the  mother,  on  his  making  the  settlement 
upon  her  required  by  the  will,  had  conveyed  to  him,  he  would 
have  taken  both  the  legal  and  equitable  interest,  by  purchase 
from  her,  and,  as  he  did  not,  and  no  such  conveyance  was 
made,  he  took  both  from  her  by  descent.  I  have  found  no 
decision  on  this  subject  in  the  books,  but  I  have  been  informed 
of  a  case,  viz.  Doet  lessee  of  Batch  v.  Putt  $  others,  which 
was  determined  in  the  court  of  Common  Pleas,  in  Trinity 
T^rm,  8  Geo.  3.  the  circumstances  of  which  were  these  :— 
It  was  an  ejectment  tried  before  Hewitt*,  Justice,  at  the 
assises  for  Somersetshire,  and  a  special  verdict  found,  which 
stated,  that  Mary  Mortimer,  being  seised  in  fee  of  an  es- 
tate of  which  the  premises  in  question  were  an  undivided 
moiety,  on  her  marriage,  conveyed  to  trustees  and  their  heirs, 
Co  the  use  of  them  and  their  heirs,  upon  trust,  to  permit  her 
to  receive  the  rents  and  profits  to  her  separate  use  during  fife, 
and  to  grant  and  convey  the  estate,  or  any  part  thereof,  to  the 
use  of  such  person  or  persons  in  fee,  or  otherwise,  as  she, 
whether  married,  or  sole,  by  deed,  or  will,  should  appoint, 
and,  for  want  of  such  appointment,  to  the  use  of  the  hus- 
band for  life,  remainder  to  her  first  and  other  sons  in  tail,  re- 
jnainder  to  her  daughters  in  tail,  as  tenants  in  common,  re- 
mainder to  her  right  heirs  ;  that  the  marriage  took  effect,  and 
•he  died,  leaving  her  husband  and  an  only  daughter,  an  in- 
fant ;  that  the  husband  afterwards  died,  and  then  the  daughter 
died,  being  still  under  age,  and  without  issue ;  that  the  lessor 
of  the  plaintiff  and  oue  Newton,  were  the  heirs  at  law  of  the 
daughter  ex  parte  materna,)  being  the  sons  of  two  deceased 
sisters  of  the  mother,)  and  that,  on  the  daughter's  death  they 
entered  on  the  estate ;  that  the  lessor  of  the  plaintiff,  and  the 
surviving  trustee  by  lease  and  release,— reciting  as  above,  and 
that  Newton  had,  for  a  certain  sum,  agreed  to  purchase  the 
lessor  of  the  plaintiff's  moiety,— -had,  in  consideration  of  the 
stipulated  price,  conveyed  that  moiety  to  Newton  in  fee; 
that,  on  the  same  day,  by  lease  and  release,  also  reciting  as 
above,  the  trustee  had  conveyed  the  other  moiety  ifl  fee  to 
Newton ;  that  Newton  died  seised  of  all  the  estate,  leaving 
the  lessor  of  the  plaintiff  his  heir  at  law  ex  forte  tnatera&t 
and  the  defendants  hi*  heirs  at  law  ex  parte  wtternL  The 
question  on  the  special  verdict  was,  Whether  the  iwwetyconj 
ireyed  by  the  surviving  trustee  alone  to  Newton,  (for  which 
moiety  only  the  action  was  brought,)  belonged  to  the  lessor  cf 
die  plaintiff,  or  to  the  defendants  [1]  i  The  court  unaiiimoiisfy 

decided 

[l]  I  have  compared  the  above  aftrte    copy  of  the  record  of  the  special  ver- 
of  the  facts  sm  this  case  with  an  office    diet.   Jalck  had  tot  gone  into  Cfc* 
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decided  m  favour  of  the  latter,  though  it  was  contended,  that 
the  legal  estate  should  follow  the  old  use,  which  had  come  to 
'Newton  by  descent  ex  parte  maternd. — This  case  seems  to  be 
directly  in  point,  for  Newton  took  nothing  by  purchase  from 
the  trustee  but  die  mere  legal  estate ;  yet  it  was  determined, 
that  the  whole  should  descend  from  him  in  the  paternal  line, 
as  in  other  cases  of  purchase. 

Batt> — Surely  it  cannot  be  doubted  but  the  equitable 
estate  descended  from  the  father  to  the  son,  notwithstanding 
the  interposition  of  the  estate  devised  to  the  wife,  because, 
on  the  mother's  death  and  his  coming  of  age,  being  both 
devisee  and  heir  at  law,  he  was  in  of  his  better  title.  The 
intent  of  the  creator  of  the  trust  was,  that  the  aon  should 
take  an  estate  to  himself  and  has  general  heirs ;  that  was  a 
trast  proper  to  be  carried  into  execution;  and,  alJiough 
courts  of  law  have  no  direct  jurisdiction  for  the  execution 
of  trusts,  they  take  notice  of  them  to  a  certain  degree,  and 
will  not  adfer  mere  trustees  to  defeat  their  cestui  que  trusts, 
or  recover  against  them  in  ejectment.  Uses  and  trusts  were 
originally  the  same.  Both  rested  on  a  confidence  in  the 
terre-tenant,  and  it  is  supposed,  by  many  respectable  authori- 
ties, that  it  is  only  from  the  great  liberality  which  has  pre- 
vailed in  the  courts  of  equity,  for  the  last  century,  that  any 
distinction  has  been  made  between  them. — (Lord  Mans- 
fielb/*-^  It  was  not  the  liberality  of  the  courts  of  equity, 
"  it  was  the  absurd  narrowness  of  the  courts  of  law,  resting 
"  on  literal  distinctions,  which  in  a  manner  repealed  the 
"  statute  of  uses  fa)  and  drove  cestui  que  trusts  into 
"  equity.")— Before  the  statute  of  uses,  the  use  was  consi- 
dered, in  most  respects,  as  the  complete  ownership  of  the 
land.  The  estate  of  the  feoffee  was  subservient  to  that  of 
the  cestui  que  use,  and  the  former  could  do  nothing  to  defeat 
the  interest  of  the  latter,  unless  by  alienation  for  a  valuable 
consideration  without  notice.  The  statute  completed  the 
subserviency,  by  consolidating  the  legal  estate  with  the  use. 
By  analogy  to  uses  thus  considered,  trust  estates  have  been 
held  to  be  the  solid  and  substantial  ownership  of  the  land, 
and  trustees  the  mere  instruments  of  conveyance.  To  apply 
this  doctrine;  A  trust  was,  here,  created  by  Serjeant  Setby, 
Ike  owner  of  the  estate,  in  his  widow,  for  the  benefit  of  his 
son,  which  he  did  not  live  to  execute.  If  she  had  lived,  the 
eon,  or  rusbeir  ex  varte  peterni,  if  fee  himself  had  died  first,  • 
might  have  compelled  her,  or  her  bar,  (the  present  lessor 

of 
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eery,  and  the  facts  were  stated  in  his 
bHi,  and  -admitted  by  the  defendants 
in  their  answer ;  but  the  Muster  of 
tie  Rolls  would  not  decide  the  ques- 
tion, butjnade  an  order  retaining  the 
.bill  isr  a  twelvemonth,  with  liberty 


to  the  plaintiff"  fa  assert  his  right  hy 
••  an  ejectment,"  in  consequence  of 
which  the  actio*  was  brought.     Vid* 
supra,  p.  344,  N*U*. 
*  (*)  27  £***.  c.  10. 
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estate  m  an  ejectment.  If  she  had  conveyed  to  the  son,  the 
whole  interest  would,  then,  undoubtedly  have  descended  to 
the  paternal  heirs ;  and  shall  the  omission  and  non-feasance  by 
her,  as  a  trustee,  of  an  act,  which,  bad  she  lived,  it  was 
her  duty  to  perform,  work  so  very  material  an  injury  to 
them?  Lex  nemini  facit  injuriam.  Why  should  a  descent 
from  a  trustee  produce  an  injury,  by  operation  of  law,  which 
the  trustee  could  not  have  produced  by  a  conveyance  in  her 
life-time  ?  This  is  contrary  to  the  nature  of  descents,  and  the 
principle  of  remitters  already  alluded  to,  by  which,  if  a  party 
has  two  titles,  the  law  considers  him  as  taking  by  the  best. 
It  is  said,  there  was  no  trust,  after  the  two  estates  united  in 
the  soir;  and  that  they  cannot  afterwards  separate,  and  de- 
scend in  different  lines,  unless  some  act  is  done  to  sever  them. 
But  no  case  has  been  cited  to  prove  that  position ;  the  pa- 
ternal heirs  are  the  more  worthy  in  the  eye  of  the  law ;  the 
father  meant  the  estate  to  go  to  them,  as  being  the  general 
heirs ;  therefore  the  lessor  of  the  plaintiff  ought  to  be  consi- 
dered as  taking  subject  to  a  trust  for  them.  1  have  not  been 
able  to  find  any  account  of  the  reasons  of  the  court  of  Com- 
mon Pleas,  in  giving  judgment  in  the  case  of  Dae  v.  Putt, 
and  it  is  not  easy  to  conjecture  upon  what  ground  they  went. 
According  to  a  note  which  I  have  seen  of  the  arguments  of 
Davy  and  Glynn,  Serjeants,  the  reasoning  of  the  former  on 
behalf  of  the  defendants  was  very  far  from  being  satisfactory  [2,] 
Indeed  the  case  seems  to  me  not  to  be  distinguishable  from 

the 


[2]  I  have  seen  the  note  to  which 
Batt  referred,  and  it  appears,  by  it, 
that  Davy,  Serjeant,  contended,  that 
the  conveyance  of  the  legal  estate  \>y 
lease  and  release  from  the  trustee, 
coupled  with  the  original  conveyance 
to  the  trustees,  operated  in  the  same 
manner  as  a  feoffment  by  a  tenant  ex 
parte  maternd  to  the  use  of  his  ma- 
ternal heirs,  and  a  re-in feoffment  of 
him  by  the  feoffee,  which,  even  though 
expressed  to  be  to  the  use  of  those  heirs, 
shall,  of  necessity,  enure  to  those  ex 
parte  paternd.  He  also  insisted,  that 
there  was  a  manifest  intention  in  New- 
ton to  alter  the  course  of  descent  of  his 
own  moiety ;  the  one,  purchased  by 
him  from  Batch,  clearly  descended  in 
the  paternal  line;  he  could  not  mean 
that  Batch  should  inherit  the  other, 
but  roust    have  designed   that  both 


should  go  in  the  same  course;  nor 
cpuld  any  other  motive  be  assigned 
for  his  taking  the  conveyance  from  the 
trustee.  At  any  rate,  he  said,  the 
lessor  of  the  plaintiff  had  no  legal 
interest,  and,  therefore,  he  must  en- 
force his  right,  if  he  had  any,  in, 
equity. — (This  last  argument  sounds 
a  little  oddly  in  a  case  which,  though 
there  were  no  controverted  facts,  had 
been  sent  out  of  a  court  of  equity  to 
be  decided  at  law.)— Glynn,  Serjeant, 
on  the  contrary,  contended,  that  the 
conveyance  by  the  trustee  enured  to 
the  old  use,  and  operated  as  a  feoff- 
ment by  a  tenant  ex  parte  matemd9 
which  would  enure  to  the  use  of  the 
maternal  heirs  without  any  declaration 
to  that  purpose.  He  admitted  the 
law,  as  to  a  re-infeoffment,  to  be  as 
stated  by  Davy,  but  said  that  case  was 
peculiar.— 
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the  common  one  of  a  legal  estate  called  in  to  complete  a       1781* 
title.     When  a  mortgage  is  satisfied,  but  no  reconveyance  takes      s^v^s 
place  till  after  the  death  of  the  mortgagor,  and  then  his  heir       Goon- 
calls  in  his  legal  estate,  can  it  be  said  that  the  conveyance  to       right 
him  alters  the  course  of  descent  ?  Upon  the  whole,  there  be-      against 
ing,  in  this  case,  a  lawful  trust  created  for  the  paternal  heirs,       Wells. 
by  one  who  had  a  complete  dominion  over  the  estate,  the 
trustee  is  bound  not  to  defeat  it,  and  the  court  will  not  per- 
mit him  to  avail  himself  of  his  legal  title  against  it,  or  to  turn 
the  cestui  que  trust  round  for  relief  to  a  court  of  equity. 

Wilson,  in  reply,— It  is  true,  1  have  not  cited  any  autho* 
rity  to  prove,  that,  when  the  legal  and  equitable  estates  unite, 
some  act  must  be  done  to  sever  them ;  but  it  follows  from  the 
nature  of  the  thing.  The  terre-tenant  has  the  estate  in  con- 
fidence that  he  will  suffer  the  cestui  que  use  to  enjoy  the  pro- 
fits ;  but,  if  he  is  cestui  que  use  himself,  such  confidence 
ceases,  and  the  use,  or  trust,  merges.  There  will  be  no  in- 
jury done  in  this  case.  An  injury  is  whfere  a  person  is  de- 
prived of  a  right ;  and,  here,  the  paternal  heir  had  no  right ; 
neither  complete  nor  inchoate :  Neither  jws  in  re,  nor  ad  rem. 
I  admit,  that,  if  a  conveyance  bad  been  compelled,  the  estate 
would  have  gone  to  the  paternal  heirs,  because,  then,  the  son 
would  have  been  a  purchaser,  in  which  case,  by  a  known 
rule  of  law,  .the  descent  is  always  in  the  paternal  line. — 
(Wi  lles,  Justice, — "  1  should  wish  to  have  it  argued,  whether 
''  the  lessor  of  the  plaintiff  did  not  take  the  legal  estate 
"  charged  with  the  trust,  which  was  for  the  paternal  heirs, 
"  they  being  understood  by  the  word  '  heirs/  Is  there  any 
"  case  to  shew  that  the  trust  is  extinguished  ?  It  seems  to 
"  me,  that  it  would  be  very  unjust.")— I  own  I  can  see  no  in- 
justice, because  it  appears  that  Mr.  Selby,  the  son,  did  not 
mean  that  either  class  of  heirs  should  have  the  estate.  While 
an  ancestor,  tenant  in  fee-simple,  lives,  the  heir  has  no  in- 
terest. The  word  "  heirs'9  in  a  conveyance,  only  means  to 
describe  the  extent  of  the  interest,  and  to  carry  the  complete 
ownership.  Now,  if  cestui  que  trust  of  all  has  also  the  legal 
estate,  there  is  nothing  left  to  be  the  subject  of  a  trust. 

The  court  took  till  this  day  to  consider,  when  they  delivered      [  777  ] 
their  opinions,  to  the  following  effect. 

Lord  M  ansfi  eld,  (after  stating  thecase,) — Serjeant  Sclby, 
after  his  purchase,  was  owner  of  the  equitable  estate,  and 
hud  a  fight  to  go  into  Chancery  to  compel  a  .conveyance. 
.After  his  death,  the  vendor  conveyed  to  the  widow,  which 
conveyance,  on  the  condition  of  die  son's  living  till  twenty- 
one, 


peculiar.— The  authorities  cited  on 
both  sides  were,  Bacon  on  Uses,  1  Inst, 
13,  a.  Martin  v.  Tregonwell,  2  Str. 
1179.  and  1  Wils.  2.  66.  2  Lill. 
Reg.  11.  Nelson* s  Abr.  title  Descent, 
1  r.  Edwards  v.  The  Countess  of  War- 


wick, 2  P.  Will.  171-  Chudleigh's  Case. 
1  Co.  120,  Price  v.  Longford,  1  Show. 
92.  SalL  337-  and  Carth.  140.— -The 
case  had  been  argued  in  the  preceding 
term,  (E.  8  Geo.  3.)  by  Jephson  and 
Lee,  Serjeants. 
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1781.  ODC>  "^  making  a  certain  provision  for  her,  was  to  In 
v^v^/  absolutely  in  trust  for  him.  He  outlived  his  mother,  sad, 
Good-  on  her  death,  the  trust  estate  was  completely  vested  ia  bim, 
eight  (the  subsequent  limitations  in  the  will  being  on  contm- 
against  gencies  which  never  happened,)  and  the  legal  estate  descended 
\Vells.  to  him  from  her.  The  question  is,  To  whom  the  whole 
estate  descended  on  the  death  of  the  son?  for  it  did  descend, 
the  devise  to  charitable  uses  being  void.  If  it  descended 
from  the  mother,  the  lessor  of  the  plaintiff  takes  as  heir  at 
law.  But,  it  was  contended,  that,  though  be  is  heir,  there 
is  a  trust  for  die  paternal  heirs ;  and  it  was  said  to  be  settled, 
that  the  court  will  not  suffer  a  trustee  to  recover  in  ejectment, 
against  the  cestui  que  trust.  When  this  was  mentioned  oo 
the  trial,  1  said,  as  I  did  the  other  day  in  the  case  of  Doe  v. 
Pott  (a),  that  this  rule  [f]  is  subject  to  the  qualification,  of 
its  being  clearly  the  case  only  of  a  mere  trust,  for  then,  by 
taking  notice  of  it,  the  court  prevents  delay  and  eipence; 
bat  it  will  not  decide  when  there  is  a  doubt,  but  leave  the 
question  to  a  jurisdiction  which  regularly  takes  cognizance  rf 
matters  of  trust.  The  counsel  said,  there  sni^it,  perhaps, 
be  cases  on  the  subject,  and  the  parties  wished  to  have  the 
opinion  of  the  court.  Now,  who  is  to  be  considered  as  heir 
at  law  on  this  ejectment?  It  would  be  sufficient,  for  the  judg- 
ment which  I  shall  deliver,  to  say,  that  it  is  not  a  clear  case, 
that  the  lessor  of  the  plaintiff  is  a  mere  trustee,  for,  tint 
point  being  doubtful,  he  is  entitled  to  recover  at  law,  as  be 
certainly  baa  the  legal  right.  But  1  will  go  farther,  and  throw 
out  some  observations,  to  show,  that  it  is  not  only  doubtful, 
but  that  the  inclination  of  my  opinion  is,  that  you  cannst 
support  such  a  trust.  A  case  so  circumstanced,  in  every 
particular,  probably  never  existed  before,  and,  perhaps 
never  may  happen  again.  But,  cases  must  often  have  hap- 
pened on  which  the  general  question  would  arise;  w. 
[  778  ]  Whether,  when  cestui  que  trust  takes  in  the  legal  estate, 
possesses  under  it,  and  dies,  die  legal  and  equitable  estate 
fchall  open  on  his  death,  and  be  severed  for  the  different 
heirs ?  Consider  it,  Jirst,  upon  authority;  and,  secondly, 
upon  principle.  1.  No  case  has  ever  existed  where  it  has 
been  so  held;  none  where  the  heir  at  law  of  one  denonuna* 
tion,  has,  on  the  death  of  the  ancestor,  been  considered  as 
a  trustee  for  the  heir  at  law  of  another  denomination,  who 
would  have  taken  the  equitable  estate,  if  that  and  the  iepl 
tatete  had  not  united.    fi.  On  principle,  it  seems  to  me  ib- 

posfihk, 

(a)  Supra,  p.  721,  732. 


[r]  That  this  rule  he*  been  long  repudiated ;  see  note  [*.  l],  supra,  p.  7& 


1781, 


Good- 

RIGIlT 

against 
Wills. 
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possible;  for  die  moment  both  meet  in  the  same  person, 
there  is  an  end  of  the  trust.  He  has  the  legal  interest  and 
all  the  profits,  by  his  best  title.  A  man  cannot  be  a  trustee 
for  himself.  Why  should  the  estates  open  upon  his  death  i 
What  equity  has  one  set  of  heirs,  more  than  the  other  ?  He 
may  dispose  of  the  whole  as  he  pleases,  and,  if  he  does  not, 
theie  is  no  room  for  Chancery  to  interpose,  and  the  rule  of 
law  must  prevail.  The  case  in  the  Common  Pleas  is  an  au- 
thority, if  it  went  on  this  ground,  and  I  am  told  it  did. 
There,  the  cestui  que  trust  taking  the  legal  estate  as  a  pur- 
chaser, the  descent  was  altered.  Quacunque  via  data  there- 
fore, the  lessor  of  the  plaintiff  is  entitled.  If  the  question 
is  doubtful,  then,  in  this  court,  the  legal  right  must  prevail; 
and,  if  the  weight  of  opinion  and  argument  is,  that  the  legal 
estate  must  draw  the  trust  after  it,  the  case  is  still  stronger 
against  the  defendants. 

Willes,  Justice, — I  entirely  aeree  with  my  Lord  as  to 
the  legal  estate,  but  my  doubt  is,  what  is  become  of  the 
equitable  use.  Let  us  see  how  the  facts  stand.  The  money 
was  paid  by  the  father,  but  he  died  before  any  conveyance, 
devising  as  stated  in  the  case.  Now,  what  was  the  ancient 
use?  It  waa  to  the  heirs  ex  parte  paternd.  I  do  not  agree, 
that  there  is  no  difference  as  to  the  different  heirs.  When 
the  question  is  between  those  of  the  paternal  and  thoae 
of  the  maternal  line,  the  law  always  gives  the  preference 
Co  the  former.  After  the  father's  death  a  conveyance  was 
made  to  the  widow  and  her  heirs,  in  trust.  So,  the 
estate  in  her  was  not  absolute,  but  charged  with  the 
trust.     Suppose  the  son,  in  his  life-time,  had  called  in  the  / 

legal  estate,  and  become  a  purchaser,  there  is  not  a 
doubt,  but,  in  that  case,  the  paternal  heirs  would  have  suc- 
ceeded. There  having  been  ue  such  conveyance  to  him,  the 
legal  estate  descended  to  him  from  the  mother.  But  1  think 
he  took  it  clothed  with  the  trust,  and  subject  to  the  ancient 
use.  1  do  not  say  he  was  a  trustee  for  himself,  but  this  an- 
cient use  remained  uncontrolled,  and  revived,  as  between  the  [  789  ] 
different  heirs,  on  his  death,  no  act  having  been  done  to  alter 
it.  If,  therefore,  the  question  were  to  come  before  me  in 
another  court,  I  should  decree  a  trust  in  the  lessor  of  the 
plaintiff.  But  he  certainly  is  entitled  to  the  legal  estate,  and 
that  is  enough  here. 

Ash  hurst,  Justice, — We  all  agree,  that,  if  there  is  a 
doubt  as  to  the  trust,  the  lessor  of  the  plaintiff  is  entitled 
tp  the  estate  in  this  court,  and,  therefore,  it  is  not  necessary 
to  give  any  opinion  on  the  other  point.  But,  as  it  has 
been  moved,  1  will  mention,  that  I  am  inclined  to  be  of 
opinion,  that  the  trust,  as  well  as  the  legal  estate,  shall  go 
to  the  heirs  ex  parte  paterna.  To  support  the  contrary  posi- 
tion, it  must  be  said,  that  the  son  took  as  trustee  for  himself 
and  his  paternal  heirs,  for  I  do  not  see  how  the  estate  shall 

open 
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1781.  °Pen  for  Ac  heirs,  if  he  was  not  himself  a  trustee.  I  uetet 
s^v^s  knew  any  case  where  the  court  held,  when  an  estate  came  by 
Good-  descent,  that  the  heir  was  a  trustee,  although  the  ancestor 
sight  was  not.  The  case  in  the  Common  Pleas  goes  a  great  way 
against  to  determine  this  question;  for  it  shews,  that,  where  the 
Wells.  trust  and  legal  estates  join,  they  shall  both  go  according  to 
the  legal  estate. 

Buller,  Justice, — I  am  entirely  of  the  same  opinion 
with  my  Lord,  and  my  brother  Ash  hurst,  on  both  points. 
On  the  first,  we  are  all  agreed.  Aa  to  the  second,  it  is  ob- 
servable, that  no  case  has  been  cited,  nor  do  I  believe  any 
ever  existed,  where,  in  a  court  of  equity,  an  heir  of  one 
sort  has  been  determined  to  hold  as  trustee  for  an  heir  of 
the  other  sort.  In  a  court  of  law,  try  the  question  by  the 
principle  stated  by  Mr.  Batt,  viz.  that,  were  two  titles 
unite,  the  party  shall  be  in  of  the  best.  What  is  die  better 
title  here  i  The  clear  fee-simple  estate  which  descended  from 
the  mother.  I  think  there  is  a  mistake  in  taking  the  heirs  on 
either  side  into  consideration.  They  had  no  interest  during 
the  life  of  the  ancestor;  the  whole  was  in  him.  The  only 
person  to  be  considered  is  the  ancestor,  who  was  seised  in 
fee  both  of  the  legal  and  equitable  estate.  A  case  has  been 
put,  which  does  not  in  my  opinion  vary  the  question,  viz. 
the  case  of  the  son's  haying  called  for  a  conveyance.  How- 
ever, as  the  mother  died  before  he  came  of  age,  and  she 
was  not  directed  to  convey  till  then,  that  case  does  not 
apply.  We  are  to  take  the  facts  as  they  stand.  To  be  sure, 
if  he  had  taken  the  legal  estate  by  purchase,  the  paternal  heirs 
would  have  been  entitled,  but,  as  he  took  it  by  descent  from 
his  mother,  (and  the  case  would  have  been  the  same  if  we 
[  780  J  suppose  her  to  have  lived  beyond  his  age  of  twenty-one,  and 
that  he  never  called  for  a  conveyance,)  I  think  the  trust  was 
merged  and  gone. 

The  Postea  to  be  delivered  to  the  plaintiff  [f  166]. 


[t  166]  Vide  Price  r.  Langford,  B. 
R.  E.    2   W.  4-  M .    1  Show. '  92. 


1   Salk.  337.  Cruise  Essay  <w  Fines 

47,  48. 


Monday, 
Sd  July. 


Clegg  and  Another  against  Molyneux  and 
Another. 


On  trespass  for 
breaking  the 
plaiotift's  close, 
and  digging  the 
■oil  upon  the 


TN  Michaelmas  Term,  21 
x  of  November,  Walker,  S< 


cause, 


Geo.  3.  on  Monday,  the  13th 

,  Serjeant,  obtained  a  rule  to  shew 

why  the  Master's  allocatur  of  the  costs  taxed  for  the 

plaintiffs 

carrying  away  the 
-k.il  k._  "^  r — ^ff,  but  with  dam 
■nail  bare  no  moie  ct»tt  ihmu  damages. 


pUce  in  mhich, 

i.  fou^d  SlSS  S*  e.%Tn*  T*  the    9zm9>  i(  the  d«fe»**»nt  Pl«*  not  guilty,  and 
riJnSm^LHLS -^J**  Ti{\  dam»S«  ™der  40*.  and  the  Judge  does  not  certify,  the  plaiattf 
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plaintiffs  in  this  action  should  not  be  vacated,  and  why  he       1781. 
should  not  tax  the  defendants  their  costs  on  the  Postea.  v^v^s 

The  case  had  been  argued  in  the  beginning  of  last  Hilary       Cleg* 
Term,  but  I  was  not  in  court.    It  then  stood  over  till  this       against 
day,  it  being  understood,  that  there  was,  for  pome  time  a  Moltneux, 
difference  of  opinion  among  die  Judges. 

Lord  Mansfield  now  stated  the  case,   and  delivered 
the  unanimous  opinion  of  die  court,  to  the  following  effect. 

Lord  Mansfield, — This  is  an  action  of  trespass  quare 
clausum  f regit.    The  first  count  states,  that  the  defendants 
broke  and  entered  the  close  of  the  plaintiffs,  and  the  grass 
of  the  plaintiffs  there  then  growing,  with  their  feet,  in  walk* 
ing,  trod  down,  spoiled  and  consumed,  and   dug  up,  and 
got,  divers  large  quantities  of  turf,  peat,  sods,  heath,  stones, 
soil,  and  earth,  of  the  plaintiffs,  in  and  upon  the  place  in 
which,  fyc.  and  took  and  carried  away  the  same,  and  con- 
verted and  disposed  of  the  same  to  their  own  use.    There  is 
another  count,    upon  a  similar  trespass,   in  another  close. 
The  defendants  have  pleaded  the  general  issue  to  the  whole 
declaration,  and  two  special  pleas  to  the  second,  cqunt ;  and, 
on  the  trial,  a  verdict  has  been  found  for  the  plaintiffs,  00 
the  general  issue,  with  Is.  damages,  and  for  the  defendants, 
on  the  special  pleas ;  and  the  Judge  has  not  certified.    The 
question,  on  this  record,  is,  Whether  the  plaintiffs  are  in- 
titled  to  any  more  costs  than  damages  under  the  statute  of 
22  &  33  Car.  2.  c.  9.  §  136(a)?  There  is  a  puzzle  and 
perplexity  in  the  cases  on  this  part  of  the  statute,  and  a 
jumble  in  the  Reports;  and,  as  the  question  is  a  general  one,      [  781  } 
we  thought  it  proper  to  consult  all  the  Judges;  and  they  are 
all  of  opinion>  that  this  case  is  within  the  statute,  and  that 
the  plaintiffs  ought  to  have  no  more  costs  than  damages. 
You  will  observe,  that  what  has  been  called  an  asportavtt  in 
this  declaration,  is  a  mode,  a  qualification,  of  the  injury  done 
to  the  land.     The  trespass  is  laid  to  have  been  committed 
on  the  land  by  digging,  Sec.  and  the  qsportavit  as  part  of 
the  same  act ;  and,  on  the  trial  of  the  issue,  the  freehold 
certainly  might  have  come  in  question.    This  is  clearly  dis- 
tinguishable from  an  asportavit  of  personal  property,  where 
the  freehold  cannot  come  in  question,  and  which,  therefore, 
is  not  within  the  act.    Thus,  after  trees  are  cut  down,  and, 
thereby,  severed  from  the  freehold,  if  a  trespasser  comes  and 
carries  them  away,  that  case  is  not  within  the  statute,  because 
the  freehold  cannot  come  in  question.    Here  it  might. 

The 

(a)  Or  st.  t.  c.  5.  §  14§. 
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1781.  Tbe  tale  made  absolutes*  to  vacating  the  allocatur  (A  ^m 

plaintiffi  costs  [f  107]. 


[t  1^7]  Vide  Cockcrdlv.  JUanson,    ToUy,  B.  R.  S.  27  Geo.  5.  1  Taw. 
B.  R.  T.  22  Gto.Z.    Q*  Cottcrill  v.    Bey.  655,  656  [r]. 


•*°w//  Bermon  against  Woodbridge. 


t^pSldmS  O^  **  *"*  *'  of  **  tcrm'  ^  obtained  a  rule  to  Act 
•t  and  from  ^  '  ^^  cause,  wby  there  should  not  be  a  new  trial  in  this  cause, 
&*£  dHndg  w'"c',  'Ul^  come  6°  W*»  I**d  Mansfield,  at  Guildhall, 
tnde thm,  •♦  •*  tbe  Sittings  after  hat  Easter  Term,  when  the  jury  found, 
mndfromtbcnos  verdict  for  tbe  defendant. 

portio/di^rgt      Tbe  eaae  was  this :  It  was  an  action  on  a  policy  of  in- 

id  c.  and  atrnnd  gurance,  on  the  [f  l]  French  ship  Le  Pactole,  and  her  cargo, 

+  a£££*  "*  Aetojage  was  described  in  the  policy  in  the  follows* 

mtirJcontwA,    words :— - "  At  and  from  Honfleur,  to  the  coast  of  Angola, 

blp^i^mnT    "  during  her  stay  and  trade  there,  at  and  from  thence  tohtr 

time  after  the      "  port  or  ports  of  discharge  in  St.  Domingo,  and  at  ad 

S^hc^kTS^  H  from  St.  Domingo  back  to  Honfleur."— The  clause  re- 

ahaii  be  no  ro-     specting  tbe  premium  was  as  follows : — "  Slaves  valued  * 

tarnof/uumwA.  «  ^qq  fa  toUrnois  per  head  ;  tbe  ship  at  £1450  sterling ; 

u  other  goods,  fyc.  as  interest  may  appear;  at  a  premium 

"  of  411  per  cent.99— The  ship  sailed  to  Angola,  and,  from 

thence,  after  staying  some  time  there,  to  the  West  India. 

On  her  way  from  Angola,  she  put  in  at  Cayenne  on  the  coast 

of  America,   and  from  Cayenne  went  to  Martinko,  con- 

[  782  ]      fessedly  out  of  the  course  to  St.  Domingo.    The  only  wknea 

called  by  the  counsel   for    die  plaintiff,  waa  the  captain. 

He  swore,  that,  in  pursuing  the  direct  course  from  J*g& 

to  St.  Domingo,  he  must  have  passed  close  to  Cayenne,  but 

that  bis  putting  in  there  was  unpremeditated,  ana  from  **• 

ceasity; 


[t]  There  is  a  report  of  the  former  wasassault  and  battery,  where  the  sain* 

case  in  Hullock  on  Costs,  p.  86\  and  count  charged  a  beating  and  tearing 

a  short  notice  of   it  in  Bull.  N.  P.  the  plaintiff's   clothes,  and  the  jutf 

p.  330,  which  is  not  quite  correct :  found  that .  the  clothes  were  torn  a 

the  decision  in  the  case  appears  pro-  consequence  of  the  beating,  and  w 

perly  to  have  been,  that  where  there  damages  were  under  40#. ;  icwafbd** 

is  a  plea  of  a  right  of  way  in  certainty,  on  the  authority  of  this  case,  ^ultcc 

by  metes  and  bounds,  a  replication,  plaintiff  was  entitled  to  no  more  co*» 

extra  viam,  rejoinder  not  guilty,  and  than  damages.  m 

verdict  thereon,  and  on  the  general         [f  l]  This  case  has  been  mentioned 

issue  to  the  declaration,  and  damages  as  aruauthority  (sub  silent  i*)  for  an  n* 

given  under  40*.  there  shall  be  no  surance  upon  enemy's  property.   Tfiat 

more  coats  than  damages.    Otherwise  such   insurance  is   illegal,  *&  <&* 

where  the  plea  is  a  right  of  way  ge-  cited  in  the  note  Jo  Planchi  y.Bdckr, 

perally.    In  Cottcrill  v.  Tolly,  which  suprs,  253,  a. 
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ceaaty:  that  his  bow-sprit  was  broken  on  the  passage  from       178L 
Angola  towards  that  place,  by  the  violence  of  the  weather: 
his  provisions,  too,  had  run  short,  although  he  had  been  ori- 
ginally fully  victualled,  owing  to  an  unusual  and  unexpected 
delay  in  watering  on  the  coast  of  Angola,  and  because  his 
voyage  towards  Cayenne  had  been  protracted  by  the  accident 
which  had  happened  to  his  bow-sprit :  that  the  loss  of  time 
in  watering  arose  from  his  being  deprived  of  the  assistance  of 
the  crews  of  the  English  vessels,  an  accommodation  which 
is  constantly  given  in  time  of  peace, /and  which  it  had  not 
been  foreseen  that  he  would  be  deprived  of,  as  the  hostilities 
between  the  two  nations  had  not  taken  place  till  after  his  de- 
parture from  France:  that,  when  he  left  Angola,  he  thought 
he  had  sufficient  provisions  for  the  St.  Domingo  voyage ;  for, 
notwithstanding  the  delay  there,  he  had  enough  to  last  six 
weeks,  which  was  more  than  the  usual  length  of  that  voyage, 
though  it  sometimes  lasts  three  months :  that  some  of  his. 
water-casks  were  staved  on  the  way  from  Angola :  that,  when 
he  left  Angola,  he  did  not  mean  to  put  in  any  where  between 
that  and  St.  Domingo:  that  when  he  was  at  Cayenne,  he 
found  it  necessary  to  proceed  from  thence  to  Martinico,  in 
order  to  get  a  supply  of  provisions  there,  and  that  he  might  ' 
avoid  the  English  privateers,  which  were  very  numerous  in  the 
coarse  of  the  direct  passage  to  St.  Domingo :  that  he  meant 
to  have  pursued  his  voyage  from  Martinico  to  St.  Domingo, 
in  order  to  take  in  his  homeward-bound  cargo  of  sugars  there, 
according  to  his  original  destination ;  but,  that,  after  he  had 
been  there  a  few  days,  an  embargo  was  laid  on,  and  continued 
for  seven  months,  so  that  it  became  necessary  for  him  to  part 
with  his  cargo  of  negroes  at  that  island,  (which  ke  did  for  a 
price  of  £8Q0Q  sterling  under  what  they  would  have  fetched 
at  St.  Domingo})  and  that  he  was  obliged  to  take  sugars  in 
payment,  no  money,  or  good  bills,  being  to  be  had:  that, 
after  the  embargo  was  taken  off,  he  sailed  with  the  convoy  for 
St.  Domingo,  but  not  to  St.  Louis,  his  intended  port  of  dis- 
cbarge, but  .to  Cape  Franfois,  a  port  in  another  part  of  the 
island,  such  being  die  general  orders  for  the  convoy:  that,  at 
the  end  of  four  days,  his  ship  being  a  slow  sailer,  he  lost 
sight  of  the  convoy,  but  still  persisted  for  some  time  in  sailing 
towards  Cape  Franfois;  till  his  officers  represented  to  him, 
in  the  most  urgent  manner,  the  danger  of  pursuing  drat  course 
any  further,  on  account  of  the  swarms  of  privateers,  which 
*vrould  unavoidably  ft)  those  seas,  as  soon*  as  it  should  be 
known  that  the  convoy  was  gone  by :  that,  on  these  represen- 
tations, he  determined  to  alter  his  course,  and  strike  into  the 
direct  way  to  Honfleur,  which  he  accordingly  did,  and  was 
sailing  towards  that  port  when  he  was  taken.    To  corrobo- 
rate the  testimony  of  (he  captain,  besides  reading  his  protest, 
which  was  to  the  same  effect  with  his  evidence,  a  certificate 
Vol.  II.  Cc  from 
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1781.       from  the  directors  of  the  colony  of  Cayame  waiFrmk 
v^v-w'       Guiana  was  offered  to  be  produced,  stating  the  motives  which 
Bermon      had  induced  him  to  put  into  that  port.    Lord  Mansfield 
against       was  clear,  that  this  was  not  admissible  evidence  for  the  plain- 
Wood-       tiff;  but,  having  desired  to  look  at  it,  and  having  himself  read 
bridge,      it,  he  said,  as  it  had  been  offered  on  the  part  of  the  plaintiff, 
it  might  be  read  as  evidence  against  him,  and  it  was  accord- 
ingly read,  and  was  in  these  words: — "We  attest,  that  the 
"  said  captain  touched  here  for  want  of  water,  and  that  it 
"  was  not  possible  for  him  to  find,  in  this  colony,  provisions 
u  to  be  purchased,  of  which  he  was  much  in  want91— this 
certificate,  which  must  be  taken  to  have  been  found  on  the 
captain's  own  account  at  Cayenne,  his  Lordship  thought  in- 
consistent with  his  evidence,  because  it  made  no  mention 
whatever  of  his  bow-sprit  having  been  broken.    The  de- 
fendant called  no  witnesses ;  and  Lord  Mansfield  left  it  to 
the  jury,  to  consider  whether  the  deviation  in  the  voyage  from 
Angola  to  St.  Domingo,  by  putting  into  Cayenne  and  going 
to  Martinico,  was  wilful  or  necessary.    They  were  clearly  of 
ppinion,  that  it  was  not  necessary.    Upon  their  declaring  tint 
opinion,  as  there  was  a  count  in  the  declaration  for  money  had 
and  received,  the  counsel  for  the  plaintiff  contended,  that  the 
voyage  insured  ought  to  be  considered  as  composed  of  three 
distinct  parts,  or  voyages;  viz.  1.  From  Honfleur  to  Angola; 
2.  From  Angola  to  St.  Domingo;  3.  From  St.  Domingo  to 
Honfleur ;  and  that,  as  the  voyage  from  St.  Domingo  to  Hon- 
fleur  had  never  commenced,  the  premium  ought  to  be  appor- 
tioned, and  a  return  made  of  that  part  which  was  paid  to  insure 
the  risk  from  St.  Domingo  to  Honfleur.    Lord  MaNsfieid 
took  the  opinion  of  the  jury  also  upon  that  point,  and  they 
were  clear  therje  ought  to  be  no  return.    Next  day,  however, 
[  784  ]      his  Lordship  said,  he  had  turned  that  question  in  his  mind, 
and  entertained  some  doubts  upon  it,  and,  as  it  was  a  questiou 
of  law,  desired  Lee  to  move  for  a  new  trial  upon  that  ground. 
The  motion  was  made  on  both  grounds,  viz.  1.  On  the  ques- 
tion of  fact,  whether  the  deviation  was  wilful;  2.  Ontbe 
question  of  law,  whether,  supposing  it  wilful,  there  ought  to 
be  a  return  of  premium. 

On  Saturday,  the  SOth  of  June,  the  case  was  argued,  by 
Lee,  Howorth,  and  Douglas,  for  the  plaintiff;  and  the  Attor- 
ney-General, Dunning,  and  Bower,  for  the  defendant. 

In  support  of  the  verdict,  it  was  insisted,  1.  On  the  b* 
point,  mat  the  certificate  produced,  entirely  discredited  .the 
captain,  and  that  it  was  manifest  he  must  have  sailed  m*1 
Angola  with  the  intent  of  going  to  try  the  market  at  Mot- 
tintco ;  for  it  could  not  be  believed,  that  he  had  set  sail  ooi 
yoyage  which  might  last,  according  to  his  own  account,  J* 
three  months,  with  provisions  only  for  six  weeks :  Thai ijb* 
was  a  mere  question,  of  fact  and  credit,  afid  property  1*^ 
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the  jury,  and  their  judgment  upon  it  ought  to  be  conclusive. 
2.  Oil  the  second  point,  it  was  contended,  that  the  description 
iu  the  policy  was  of  one  entire  voyage,  and  one  entire  risk, 
and  that,  in  such  cases,  no  return  is  ever  to  be  made  after  the 
risk  has  once  commenced.    That  this  had  been  decided  in  a 
variety  of  cases,  but,  particularly,  in  Tyrie  v.  Fletcher  (a) 
[t  168],  and  Loraine  v.  Thomlinson(b). — In  Tyrie  v. Fletcher, 
die  policy  was  upon  the  ship  die  Isabella  fu  At  and  from  London 
u  to  any  port  or  place,  where  or  whatsoever,  for  twelve 
"  months,  from  the  19th  of  August,  1776,  to  the  19th  of 
u  August,  1777,  both  days  included,  valued^  ,£1000,  for  ac- 
"  count  df  A.  B.  the  master,  and  others  that  may  be  con- 
"  cerned  with  him,  at  £9  per  cent,  warranted  free  from  cap- 
"  tures  and  seizures  by  the  Americans,  and  the  consequences 
"  of  any  attempts  thereof."    The  ship  was  taken  by  an  Ame- 
rican privateer,  on  the  13th  of  October,  1776,  and  the  plain- 
tiff brought  his  action  for  a  return  of  premium,  in  the  pro- 
portion of  ten-twelfths  of  the  whole,  the  risk  having  ceased 
before  the  expiration  of  the  second  of  the  twelve  months. 
*The  cause  was  tried  before  Lord  Mansfield,  at  Guildhall, 
,and  a  verdict  found,  by  consent,  for  the  plaintiff,  in  order  to 
take  the  opinion  of  the  court,  whether  there  ought  to  be  an 
apportionment  and  return  of  premium ;  if  there  ought  not,  a 
nonsuit  to  be  entered.  -  The  case  was  solemnly  argued,  and 
the  cases  of  Stevenson  v.  Snow(c),  and  Bond  v.  Nutt(d),  re- 
lied on,  by  the  counsel  for  the  plaintiff.     But  the  court  were 
clearly  of  opinion,  that  there  ought  to  be  no  return ;  that  the 
case  was  similar  to  an  insurance  upon  a  life  for  a  year,  with  an 
exception  of  death  by  suicide,  where,  if  the  life  insured  is 
put  an  end  to  by  suicide  within  the  year,  there  never  is  any 
return  of  premium  ;  that  the  contract  was  entire,  and,  when 
so,  whether  for  a  specified  time,  or  for  a  voyage,  there  shall  be 
no  apportionment  nor  return,  if  the  risk  has  once  commenced ; 
and  that  the  opinion  of  the  court,  in  Stevenson  v.  Snot?,  and 
Bond  v.,  Nutt,  went  upon  there  being  two  distinct  risks  [}], 
which  there  certainly  were  in  those  cases,  but  not  in  this. 
In  the  present  case,  if  the  parties  had  chosen  to  do  so,  they 
wight  have  made  three  insurances  in  one  policy,  by  dividing 
the  voyage  into  three  distinct  parts  and  risks.    There  is  no 
long  voyage  where  that  may  not  be  done.    But  this  contract 
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fa)  B.  R.  E.  17  Geo.  $. 

[t  16*8]  Since  reported,  Cowp.  666, 

(b)  /Z.  21  Geo.  3.  supra,  p.  583- 

(c)  B.  R.  M.  2  Geo.  3.  3  Burr. 
1237-  1  Blackst.  315.  318. 

(d)  B.  R.  E.  17  Geo.  3.  wpra,  p. 
267.  Note,  col.  1. 

11}  In  Bond?.  Nutt,  the  reasoning 
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of  the  court  went  upon  there  being  a 
divisible  risk,  or  two  risks  united  in  the 
same  policy ;  but  1  believe  no  question 
was  agitated  in  court  about  a  return 
of  premiums  for  the  defendant, in  that 
case,  had  tendered  the  whole  premium, 
and  it  was  taken  out  of  court  by  the 
plaintiff  before  the  trial. 
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1781.      is  not  so.    It  ia  on  a  voyage  from  Ho»/fettr  back  to  the  nne 
\^v^/      port,  by  Angola  and  St.  Domingo.    Many  of  the  policies  oo 
Bermqw     our  East  India  voyages  run  in  we  same  way,  and  there  a 
against      never  any  return  of  premium  on  them,  in  whatever  part  of  the 
Wood-      voyage  the  loss  happens.    The  difficulty  of  apportioning  the 
9&JDGE.     premium  is  insurmountable.    The  risk  varies  every  day,  ami 
hour,  in  time  of  war;    and  it  is  impossible  to  ascertain 
how  iJDuch  shall  be  appropriated  to  each  different  part  Ik 
premium  is  mentioned  in  the  gross— %£l  1  per  cent.— on  the 
whole  voyage ;  not  in  separate  distinct  sums  for  different  parti 
of  it.— 'Dunning  said,  he  bad  advised  the  action  in  the  cue 
of  Tyrie  v.  Fletcher,  having  then  v*n  i<]ea,  that  Stevenson  f, 
Snotf)  had  been  decided  on  the  broad  ground,  that  there 
should  be  a  return  in  all  cases  where  the  risk  could  be  ascer- 
tained to  have  ceased  before  the  end  of  the  voyage  insured; 
but  that,  on  the  argument  of  Tyrie  v.  Fletcher,  it  came  oat, 
clearly,  that  the  judgment  in  Stevenson  v.  Snow  had  p» 
upon  die  ground  of  there  being  two  voyages. 

For  the  plaiptirT,  it  was  contended,  1 .  Th^t  the  certificate 
[  786  ]  produced  was  not  at  all  inconsistent,  or  incompatible,  with 
the  captain's  evidence.  It  did  not  follow,  because  the  reaaoo 
of  want  of  water  was  there  stated  for  his  putting  into  Goyta*4 
that  be  had  not  also  otter  reasons  for  adopting  that  measvt 
The  captain  alone  was  examined.  He  spoke  to  facts  na1 
motives  within  his  own,  knowledge:  and  the  jury  could  not 
disbelieve  him,  without  imputing  perjury  to  him,  which  they 
Jiad  no  right  to  do  in  a  case  where  there  was  no  incongruity 
in  his  evidence  and  he  was  pot  contradicted,  nor  his  credit 
|mpeached,  by  any  other  witness.  The  verdict  was  founded 
m  part  upon  his  evidence;  for,  as  he  was  the  onlj  vitoen 
cm  either  side,  the  feet  of  the  supposed  deviation  coold  oslj 
fce  gathered  from  what  he  swore;  and,  if  one  part  of  hi*  to* 
timony  was  to  be  adopted,  the  whole  ought.  If  an  affidsflt* 
or  an  answer  in  CJumqtry,  is  read  in  evidence,  it  cannot 
be  mutilated,  and  part  received  and  part  rejected;  but  the 
whole  must  be  taken  together.  2.  As  to  the  return  of  v* 
mium,  it  is  certainly  most  seasonable,  that  there  should  be 
nothing  paid  for  that  part  of  a  voyage,  in  which  bo  riek  » 
run  by  the  underwriter.  This  seems  to  follow  from  the 
very  nature  of  a  contract  of  mere  indemnity,  which  s  poky 
of  insurance  is;  and,  in  Stevenson  v.  Snow,  the  determinate 
went  upon  that  general  principle,  not  merely  on  there  benf 
two  voyages.  The  cases  of  Tyrie  v.  Fletcher,  and  low* 
v.  Thonuinson,  were  upon  time ;  and,  in  such  cases,  the 
reason  why  there  shall  be  no  return,  is,  that,  from  the  a* 
tare  of  the  thing,  it  is  impossible  to  ascertain  the  degree  of 
risk  in  die  different  portions  of  the  time  insured.  But,  where 
the  insurance  is  upon  a  voyage,  consisting  of  different  pert* 

from  port  to  port,  there  is  nothing  so  easy,  hewse.*^ 

ipecwe 
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spective  premiums  for  the  voyage  between  all  die  Afferent 
ports  mentioned  in  the  policy  are  always  known  ami  settled. 
If  there  were  any  thing  m  the  supposed  difficulty  of  appoi^ 
hotting  the  premium  in  time  of  war,  it  ought  to  be  considered, 
that  the  war  had  not  commenced  when  thisr  contract  was  en* 
tered  into.     But,  if  it  were  necessary  for  the  plaintiff  to 
shew,  that,  by  the  very  words  of  the  policy,  there  were  three 
different  voyages  insured!  surely  they  are  distinctly  marked 
out  here,  as  the  two  were  in  Stevenson  v.  Snow,    lire  words 
"  at  and  from,'9  are   repeated  three  times,  which  would 
have  been  unnecessary,  if  one  entire  voyage,  and  one  entire 
contract,  had  been  in  contemplation.    In  short,  the  form  of 
expression  here  is  fully  as  descriptive  of  several  successive 
voyages,  as  the  words  of  the  policy  were  in  Stevenson  v. 
Snow,  and  indeed  much  more  so,  if  they  were  as  stated  in 
Mi.  Justice  Blackstone's  report  of  the  case;  for,  accord- 
ing to  him,  the  woitfe  of  that  policy  run,  "  Warranted  to 
"  depart  with  convoy  for  the  voyage  (a),*  not  as  stated  by 
Sir  James  Burrow,  "  Warranted  to  depart  with  convoy 
"  from  Portsmouth  for  the  voyage  (b)"    In  all  cases  where; 
there  is  an  insurance  on  an  outward-bound  voyage,  and  also 
on  the  homeward-bond  voyage  from  the  ultimate  port  art 
which  die  homeward-bound  cargo  is  to  be  taken  in,  though 
in  the  same  policy,  the  division  into  two  voyages,  and  two 
risks,  is  obvious  and  natural ;  insomuch  that,  by  die  French 
ordinance  of  1681,  which  is,  in  some  measure,  a  digest  of 
the  general  law  of  merchants  relative  to  maritime  causes,  it 
is  expressly  provided,  that  a  fixed  proportion  of  the  premium 
shall  be  retained,  if  the  homeward-bound  voyage  never  com- 
mence.   "  Si  t assurance  est  faite  sur  merchandizes  pour 
"  Faller  6s  le  retour,  et  aye  le  taisseau,  itant  au  lieu  de  sa 
"  destination,  tine  se  fosse  point  de retour,  Fassureur sera 
"  tenu  de  rendre  le  tiers  de  la  prime,  s1il  n'y  a  stipulation 
u  contraire  (c).n  There,  too,  the  words, «  assurance  pour  Faller 
"  %  le  retour,"  are  much  less  expressive  of  a  divisible  risk,  than 
those  used  in  the  present  poKcy. — Lee  mentioned  a  case  of 
Scott  o)  others*.  Roe,  tried  before  Lord  Mansfield,  at 
Guildhall,  as  directly  in  point.    The  insurance  there,  was, 
"  at  and  from  Grenada  to  Boston,  in  New  England,  and 
"  from  thence  back  to  Grenada  and  London?    The  ship 
sailed  from  Grenada  to  Boston,  and  from  thence  to  Golds- 
borough,  in  New  England,  and  from  Goldsborouzk,  directly 
to  London,  and  Lord  Mansfield  held,  that  the  contract 
was  capable  of  being  severed,  that  there  ought  to  be  a  return  of 
premium  proportioned  to  the  risk  from  Gotdsborough  back  to 
Grenada,  and  from  thence  to  London,  and  that  this  proportion 

might 
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to)  1  Blatkst.  315. 
(*)  3  Burr.  1237. 


(c)  Ordonn.  de  la  Mar.  l6S  J.  Art.  6. 
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178 1,  ought  be  ascertained,  and  had  been  proved  by  a  witness  to 
v^v^/  amount  to  £$  per  cent.  [1]. — Howorth  stated,  that  in  the  case 
Bermov  of*  Lavabrev.  Walter  (a),  the  under- writers  were  so  weB 
against  satisfied  that  the  risjc  might  be  apportioned,  that  they  had 
Wood-  voluntarily  made  a  return  of  premium. 
bridge.  Lord  Mansfield  said,  the  reason  why  he  had  denied  the 

#[  788  ]  motion  to  be  made  on  the  point  concerning  the  return  of 
premium,  and  why  he  should  now  direct  that  the  case  should 
stand  over  till  the  court  should  consider  of  their  opinion,  was, 
that,  in  all  mercantile  transactions,  it  b  infinitely  more  im- 
portant that  the  law  should  be  certain  and  uniform,  than 
that,  at  first,  it  should  be  one  way  or  die  other. 

This  day,  his  Lordship  delivered  the  opinion  of  the  court, 
to  the  following  effect : 

Lord  MaKsfielp,— The  motion  for  a  new  trial  in  this 
case,  is  made  upon  two  grounds :  l.That  die  verdict  is  against 
evidence :  2.  That  there  ought  to  be  a  return  of  premium  for 
the  voyage  from  St.  Domingo  to  Honfleur. — 1.  There  *as 
but  one  witness  examined,— the  captain,— and  he  did  gw 
evidence,  that  he  was  forced  to  go  into  Cayenne  and  Marti- 
trico  on  account  of  the  breaking  of  his  bow-sprit,  and  the  de- 
ficiency of  provisions,  and  averred,  'that  the  whole  was  oc- 
casioned by  inevitable  necessity,  if  this  was  true,  there  was 
no  deviation  in  point  of  law ;  but  there  were  many  suspicious 
circumstances  in  his  evidence ;  and  the  jury  expressly  found, 
on  the  specific  question  being  put  to  them,  that  his  going  out 
of  the  direct  course  was  wilful,  not  necessary.  They  thought, 
that,  when  he  sailed  from  Angola,  he  did  not  intend  to  go 
to  St.  Domingo,  but  meant  to  try  die  Martinico  market  It 
is  said,  that,  as  the  case  rests  entirely  on  his  evidence,  jos 
must  take  it  altogether,  and  believe  die  whole ;  but  though 
the  whole  of  an  affidavit,  or  answer,  must  be  read,  if  «7 
part  is,  yet  you  need  not  believe  all  equally.  Yon  may  believe 
what  makes  against  his  point  who  swears,  without  believing 
what  makes  for  it.  It  was  an  extraordinary  circumstance, 
that  the  ship  should  be  so  soon  in  want  of  water,  and  a  wrj 
suspicious  one,  that  she  should  fall  short  of  provisions.  How 
came  the  captain  to  set  out  on  such  a  voyage  so  scantily  pro- 
vided ?  Then,  there  was  a  piece  of  evidence,  which,  though 


[l]  Nobody  at  the  bar  recollected 
this  case.  Lee  cited  what  Lord  M ans- 
field  said,  from  a  note  taken  on  the 
hack  of  the  brief  at  Guildhall,  by  Mr. 
Thoresby,  who  was  attorney  for  one  of 
the  parties,  and  who  has  favoured  me 
with  the  perusal  of  the  brief,  from 
which  it  appears,  that  there  was  a 
warranty  in  the  policy,  that  the  ship 
should  depart/rofli  Grenada/or  London, 


not 

on  or  before  the  1st  of  Jugust,  1772; 
so  that  according  to  the  original  con- 
tract, and  independant  of  the  agree- 
ments ^mentioned  infra,  p.  790*  &** 
were  two  risks,  viz.  one  absolute,  fro* 
Grenada  to  Boston  and  back  ta  Oram* 
and  another  conditional,  «**•  &** 
Grenada  to  London,  in  like  manner  a* 
in  the  case  of  Bond  v.  NfUt. 
(c)  M.  20  Geo.  3.  Wfra,  &  &• 
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not  admissible /or  the  plaintiff,  was  very  strong  against  him. 
That  was  the  certificate,  which  was  obtained  out  of  the.  re- 
gular course  of  business,  and  manifestly  intended  to  be  a  jus- 
tification ;  and  yet  mentions  nothing  of  the  loss  of  the  bow- 
sprit, which  the  captain  stated,  on  his  examination,  as  his 
principal  reason  for  going  to  Cayenne.  There  are  also 
other  strong  circumstances.  But,  if  this  point  was  doubtful, 
who  but  the  jury  were  to  decide  upon  it  ?  No  new  evidence 
is  pretended.  It  is  not  pretended,  that  the  plaintiff  has  any 
of  the  crew  to  produce,  to  explain,  or  corroborate,  the  cap- 
tain's testimony.  If  we  were  to  grant  a  new  trial,  on  the 
ground  of  the  verdict  being  against  evidence,  it  would  be 
sending  the  cause  back  to  a  jury,  with  an  intimation  that  they 
ought  to  believe  the  captain.  We  are  all,  therefore,  against 
granting  a  new  trial  on  this  ground.  £.  If,  however,  the 
plaintiff*  should  succeed  on  the  second  point,  the  determina- 
tion would  virtually  allow  him  a  new  trial  on  the  whole  of  the 
cause,  because  no  special  case  was  reserved.  But,  on  the 
fullest  consideration,  and  after' looking  into  all  the  cases,. 
(though  my  opinion  has  fluctuated,)  we  are,  now,  all  clearly 
of  opinion,  that  there  ought  not  to  be'any  return.  The  ques- 
tion depends  upon  this :  Whether  the  policy  contains  one  en- 


2.  From  Honjieur  to  Angola;  3.  At  Angola,  fyc.  '  The 
principles  are  clear.  Where  the  risk  has  never  begun,  there 
must  be  a  return  of  premium;  and,  if  the  voyages,  in  this 
case,  are  distinct,  die  risk  from  St.  Domingo  to  Honjieur 
never  began.  On  the  other  hand,  if  the  risk  has  once  begun, 
you  cannot  sever  it,  and  apportion  the  premium.  In  an  in- 
surance upon  a  life,  with  the  common  exceptions  of  suicide, 
and  the  hands  of  justice,  if  the  party  commit  suicide,  or  is . 
executed,  in  twenty-four  hours,  there  shall  be  no  return. 
The  case  is  the  same,  if  a  voyage  insured  is  once  begun.  Is 
this  one  entire  risk  ?  The  insured  and  insurers  consider  the 
premium  as  an  entire  sum  for  the  whole,  without  division:  It 
is  estimated  on  the  whole  at  11  per  cent.  And,  which  is  ex- 
tremely material,  there  is  no  where  any  contingency,  at  any 
period,  out  or  home,  mentioned  in  the  policy,  which  hap- 
pening, or  not  happening,  is  to  put  an  end  to  the  insurance. 
Hie  argument  must.be,  that,  if  the  ship  had  been  taken  be- 
tween HonfUur  and  Angola,  there  must  have  been  a  return. 
By  an  implied  warranty,  every  ship  must  be  sea-worthy  when 
she  first  sails  on  the  voyage  insured,  t>ut  she  need  not  con- 
tinue so  throughout  the  voyage ;  so  that,  if  this  is  one  entire 
voyage,  if  the  ship  was  sea-worthy  when  she  left  Honjieur, 
the  under  writers  would  have  been  liable  though  she  had  not 
been  so  at  Angola,  &c. ;  but,  according  to  the  construction, 

C  c  4  contended 
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contended  for  on  the  part  of  the  plaintiff,  she  must  have  been 
sea-worthy,  not  only  at  her  departure  from  HonJUur,  bat  abo 
*wben  she  sailed  from  Angola,  and  when  she  sailed  from 
St.  Domingo.  The  cases  of  Stevensbn  v.  Snow,  and  Bond 
v.Nutt,  were  quite  different  from  this.  Tliey  depended 
upon  this;  that  there  was  a  contingency  specified  in  the  po- 
licy, upon  die  not  happening  of  which  the  insurance  would 
cease.  In  Stevenson  v.  Snow,  h  depended  on  the  contingency 
of  the  ship  sailing  with  convoy  from  Portsmouth  whether 
there  should  be  an  insurance  from  that  place.  This  necessarily 
divided  the  risk  [f2],  and  made  two  voyager.  In  Bond 
v.  Nutt,  it  was  held,  that  there  were  two  risks,  upon  the 
same  principle.  "  At  Jamaica?  was  one.  Hie  other,  n>. 
the  risk  "from  Jamaica?  depended  on  die  contingency  of  the 
ship  having  sailed  on  or  before  the  first  of  August :  That  was 
a  condition  precedent  to  the  insurance  on  the  voyage/ran  Jo* 
maica  to  London.  The  two  cases  of  Tyrie  v.  Fletcher,  and 
Loraine  v*  Thomlinson,  are  very  strong,  for,  if  you  could  ap- 
portion the  premium  in  any  case,  it  would  be  in  insurance* 
on  time.  Therefore,  on  very  full  consideration,  we  think 
this  one  entire  risk ;  one  voyage ;  and  that  there  can  he  no  re- 
turn of  premium. 

The  rule  discharged  [f  16$). 
After  Lord  Mansfield  had  delivered  die  opinion  of  die 
court,  as  above,  he  said  he  had  forgot  to  mention  the  case  of 
Scott  v.  Roe ;  that  he  had  no  recollection  of  it,  but  that  it 
appeared  from  the  brief,  whic^i  Lee  had  brought  into  court, 
that  there  had  been  a  new  agreement  with  the  underwriters, 
that  die  ship  might  go  to  Goldsborough :  that  he  must  have 
looked  upon  that  as  a  new  voyage.  Lee  took  notice,  that 
there  were  two  agreements;  one,  that  die  ship  should  load 


tt  1&9]  Vide  Plantamour  v.  Staples,  B.  R.  M.  22  Geo,  3. 


|v  2]  See  ace.  Rothwel  v.  Cooke, 
1  B.  and  P.  172,  cit.  supra*  588.  In 
Meyer  v.  Gregson.  B.  R.  E.  24  G.  3. 
Marshall,  Ins.  678,  Park,  Ins.  389. 
Upon  an  insurance  at  and  from  Ja- 
maica, with  warranty  to  sail  on  or 
before  the  1st  of  August;  the  ship  did 
not  sail  till  September,  and  was  lost ; 
and  it  was  held  there,  (in  the  absence 
of  evidence  of  usage,)  that  it  was  only 
one  risk,  and  one  premium,  and  that 
nothing  could  be  recovered  by  the 
assured  for  the  risk  from  Jamaica. 
But  in  Gale  v.  MachcU,  B.  R.  E.  25 


G.  3.  Marshall,  659,  Park,  390,  and 
Long  v.  Allan,  B.  R.  E.  25  G.  3.  Marsh, 
660,  Park,  390,  where  these  was  evi- 
dence of  usage  to  estimate  the  risk  at 
Jamaica  separately  from  the  risk  on 
the  voyaged/row  Jamaica,  and  (in  case 
of  the  insurance  on  the  voyage  being 
discharged)  to  return  the  premium, 
deducting  a  certain  sum  for  the  sepa- 
rate risk  at  Jamaica;  the  court  held 
the  assured  intitled  to  recover  th* 
balance  which  remained  as  premium 
for  the  voyage,  according  to  the  usage 
proved. 
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at Goldsborough,  to  which  the  defendant  had  acceded;  an-  1781. 

other,  that  she  should  come  directly  from  that  port  to  London  \^^/ 

without  returning  to  Grenada,  to  which  the  defendant  had  jbermoit 

aot  acceded;  but  Lord  Mansfield  said,  the  first  agreement  against 

vm  sufficient  to  support  the  determination.  Wood- 

BAIDGSl 


The  King  against  Govgh.  t™£  J 

3d  July. 

HnHE  defendant  was  tried  before  Perbyn,  Baron,  at  the  Perjury  being 
A  Spring  Assizes,  in  1777,  at  Gloucester,  on  an  indict-  ^ESwin, 
bient  for  perjury.    The  indictment  was  found  by  die  grand  mithtntketh^u 
jury  for  the  comity  of  Gloucester.    It  stated,  that  on  the  trial  ^JJ^  of 
of  an  action  brought  in  the  King's  Bench,  in  which  the  venue  which  u  a  W 
was  in  the  county  of  Gloucester,  between  Lord  Dude  and  jsn «  !jj*»  °* 
Doctor  Boeworth,  at  the  assises  holden  at  Gloucester,  for  the  «u£before\ 
said  county  of  Gloucester,  the  defendant  was  produced  aa  juryofti*c»*». 
a  witness,  and  falsely,  wilfully,  corruptly,  and  maliciously,  ^SJSSkmS 
did,  among  other  things,  depose  in  substance,  as  follows,  Ifc.  be  found  and 
whereas  in  truth,  %c.  and  so  the  jurors,  aforesaid,  fa,  say  ^e^lt^at 
that  the  defendant,  %c.  at  the  said  assizes  held  at  the  said  Urge.—T»e 
city  of  Gloucester,  in  his  evidence,  committed  rake,  wilful,  ^J^^. 
and  corrupt  perjury.    Then  another  act  of  penury  was  laid  t&riae  the'tnai 
on  the  same  occasion,  and  at  the  same  time  and  place.    The  Jj^JJJJi?1  * 
record  then  stated;  after  the  appearance  of  the  defendant,  where  they  «em 
and  a  plea  of  not  guilty,  that  the  sheriff  of  die  smd  county  JJJJ^SJT^ 
of  Gloucester  was  commanded  to  summon  a  jury  of  the  said  granted  at  any 
4?ounty  of  Gloucester,  for  the  next  assises  and  general  session  fi^jj1* 
of  oyer  and  terminer  to  be  holden  for  the  said  county  of  Jttd<nwa 
Gloucester,  and  that,  thereupon,  such  proceedings  were  had, 
that,  at  the  assizes  and  general  session  of  oyer  and  terminer 
holden  at  Gloucester,  for  the  s/aid  county  of  Gloucester,  on 
the  12th  of  March,  17  Geo.  3.  a  jury  unpannelled  and  re- 
turned by  the  sheriff  of  the  said  county  of  Gloucester,  was 
chosen,  tried,  and  sworn  to  try  the  prisoner. 

Upon  the  trial,  a  medal  verdict  was  found,  which  stated : 
1.  A  charter  to  the  burgesses  of  Gloucester  in  the  first  year 
of  Ric.  3.  whereby  that  King  granted  to  diem,  and  their  sue* 
cessors,  that  the  town  of  Gloucester  should  be  "  unus  integer 
comitatus  per  se  corporatus,  distinctm,  et  penitus  separatus, 
*i  dicto  comitatu  Gloucestriensi,  in  perpetuum,  et  non  pas* 
cellum  ipsius  comitates  Glouceairiensis:  et  mod  idim  com* 
tatm  dc  corporatus,  et  a  ditto  comitatu  Gloucestriensi  <&• 
tinctus  et  separatus,  comitatus  ville  Gloucestrie  pro  joerpetuo 
nominetur;  salvis  tamen  et  seseratis  nobis,  et  fasaredibus  no*- 
trie,   quod  justrtiarij  ad  assies*  ip  comitatu  Gloucestriend 
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capiendas  assignandi,  justitiarij  ad  goalam  in  comitata  G/ou- 
cestriensi  liberaudum  assignandi,  nee  uon  justitiarij  ad  pacem 
in  dicto  comitatu  Glpucestriensi  conservaudam  assignandi,  in 
teuendas  sessioncs  suas,  ac  etiam  vicecomites  comitatus  nostri 
Glozcestriensis,  in  tenendos  comitatus  suos,  libere  poasint, 
et  eorum  quilibet  possit,  ingredi  villam  predict  am,  et  < 
sessiones  et  comitatus  tenere  de  quibuscunque  rebus  et 
terijs  extra  dictum  comitatum  ville  Gloucestrie  et  infra  < 
tatum  Gloucestriensem  einergentibus,  sicut  ante  hsec  tempora 
tenere  consueverunt,  presenti  concessione  nostra  in  ahquo 
non  obstante."  The  charter  then  declared,  that  the  bailifts 
of  the  town  of  Gloucester  should  be  sheriffs  of  the  county  of 
the  town;  that  they  should  hold  county  courts  from  month  to 
month;  that  they  should  exercise  all  the  same  powers,  £r. 
belonging  to  the  office  of  sheriff,  within  the  limits  of  the 
town,  as  other  sheriffs  exercise  in  their  bailiwicks;  that  all 
writs,  fyc.  which  would  have  been  directed  to  the  sheriff  of 
the  county,  if  the  town  had  not  been  made  a  county  in  itself, 
should  be  directed  to  them;  and  that  no  other  sheriff  or  his 
bailiffs  should  enter  the  town  to  do  any  thing  belonging  to 
the  office  of  a  sheriff,  except  the  sheriff  of  the  county  of 
Gloucester  to  hold  his  county  courts  as  aforesaid :  2.  That 
this  charter  had  been  accepted :  3.  That  it  had  been  confirmed 
by  a  charter  of  5  Hen.  7.  and  declared  to  be  by  authority  of 
parliament :  4.  A  charter  in  the  S3d  year  of  Hen.  8.  under 
the  privy  seal,  and  declared  to  be  by  the  authority  of  parlia- 
ment, whereby  Hen.  8.  incorporated  the  burgesses  of  Glou- 
cester, by  the  name  of  the  mayor  and  burgesses  of  the  city 
of  Gloucester,  and  city  of  the  county  of  Gloucester,  and 
made  it  a  city,  and  confirmed  to  the  said  city  the  former 
grants,  making  it  a  county  in  itself:  5.  That  this  charter  was 
accepted :  6.  A  charter  in  the  24th  year  of  Car.  2.  confirm- 
ing all  former  privileges  contained  in  prior  charters  which 
had  been  surrendered;  and  containing  a  clause  in  effect  the 
same,  and  nearly  in  the  same  words,  with  that  above  set  forth 
from  the  charter  of  Bic.  3. :  7.  That  this  charter  of  Car.  2. 
was  accepted:  8.  That,  during  all  the  time  aforesaid,  com- 
missions of  Nisi  Prius,  assize,  oyer  and  terminer,  and  gene- 
ral gaol -delivery,  had  been,  from  time  to  time,  granted  to 
divers  justices,  to  hear  and  determine,  try  and  adjudge  upon, 
the  several  matters  and  things  to  such  commissions  belonging, 
and  arising  in  the  said  city  of  Gloucester,  and  to  deliver  the 
gaols  of  the  said  city;  and  that  other,  and  separate,  commis- 
[  79^  ]  aions,  of  die  same  sort,  had,  from  time  to  time,  during  all  the 
time  aforesaid,  been  granted  to  divers  justices,  to  try  and  de- 
termine, fyc.  upon  the  several  matters  and  things  to  such  last- 
mentioned  commissions  belonging,  and  arising  in  the  said 
county  of  Gloucester,  and  to  deliver  the  gaols  of  the  said 
county:  9*  That  the  commissions  both  for  the  city  and  the 

county, 
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county,  had  been  executed  at  a  place  in  the  said  city  of      1731. 

Gloucester,  called  the  Booth-hall:  10.  That,  during  all  die       ^^ 

time  aforesaid,  the  jurors  for  the  city  had  enquired  and  made    ^hc  Kl  no    - 

presentment  of  such  matters  and  things  belonging  and  given       against 

in  charge  to  the  jurors  for  the  city,  and  arising  in  the  said      Goucn. 

city  of  Gloucester  in  the  said  place  called  the  Bootlirhall, 

and  that  such  matters  and  things  so  presented  by  the  said 

jurors,  when  tried,  had  been  tried  by  a  jury  of  die  said  city 

of  Gloucester:  11.  'That  the  grand  and  petty  juries  for  the 

county  had  exercised*  the  same  jurisdiction  as  to  matters  arising 

within  the  couuty :  12.  That,  during  all  the  time  aforesaid, 

the  sessions  of  the  peace  for  the  county  had  been  held  in  the 

Booth-hall:  lS.  That  the  issue  in  the  indictment  mentioned 

had  been  tried  by  a  jury  of  the  county  in  the  Booth-hall: 

14.  That  the  defendant,  being  then  and  there  sworn,  did  upon 

his  oath,  in  the  said  place  called  the  "Booth-holly  commit  wilful 

and  corrupt  perjury,  in  the  several  matters  charged  in  the  in? 

dictment. 

The  objection  to  this  indictment  was,  that  the  offence  had 
been  committed  within  the  county  of  the  city,  and  that  the  ju- 
ries of  the  county  at  large  had  no  jurisdiction  to  find  or  try  atf 
indictment  for  any  crime  not  committed  in  the  county  at  large. 

It  came  on  to  be  argued,  on  Wednesday,  the  23d  of  May, 
by  Bear  croft y  for  the  prosecution,  and  Baldwin,  for  the  de- 
fendant 

The  court  directed  Baldwin  to  begin. 

He  said,  the  general  position  was  clear,  that  offenders  can 
only  be  indicted  and  tried  by  juries  of  that  county  in  which 
the  offence  was  committed.  This  nicety  was  formerly  carried 
so  far,  that,  till  the  statute  of  Edw.  6.  (a),  if  a  person  re- 
ceived a  mortal  wound  in  one  county,  and  died  in  another, 
the  crime  could  not  be  tried  in  either ;  2  Hale's  PL  Cr.  163. 
2  Hawk.  220.  §  34,  S5,  36.  4  Blaekst.  Coram.  303.  Stedr  L  794  ] 
man's  Case,  Cro.  EL  137-  Richard  Thomas's  Case,  ibid,  (in 
which,  the  indictment  being,  that  the  defendant  at  the  castle 
of  Lincoln  falsely  deposed, /without  shewing  in  what  county, 
he  was  discharged,)  &  1  Salk.  288.  Such  being  the  general 
principle,  the  counsel  for  the  prosecutor  must  endeavour  to 
distinguish  this  case,  by  some  of  the  clauses  in  the  charters 
found  by  the  special  verdict  They  will  probably  rely  on  the 
clause  in  the  charter  of  Ric.  3.  But,  by  that  clause,  the 
justices  for  the  county  at  large  are  only  authorised  to  enter 
into  the  town,  and  to  enquire  of  things  there  which  had  arisen 
out  of  die  county  of  die  town,  lie  true  meaning  of  this  - 
charter  was]*  to  give  the  use  of  the  Booth-hall  to  the  Judges  ■- 
and  juries  for  the  county  at  large,'  and  to  authorise  their  pro- 
ceedings there,  relative  to  matters  within  their  jurisdiction.* 

(a)  2  Sf  3  Edw.  6.c.  24.    Fide  1  Sank.  PL  Cr.  c.  31,  §  13. 
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1781.      At  die  Old  JBosfey,  which  is  within  the  city  of  !>>**>*,  joriej, 
w%*w      for  the  county  of  Middlesex  sit  to  try  offences  committed  in 
The  King    that  county ;  but,  when  perjury  has  been  committed  there  on 
against      a  trial  before  a  Middlesex  jury,  such  perjury  is  nerer  tried  by 
Gough.     a  jury  of  the  county  of  Middlesex,  but  by  one  of  the  city  of 
London*    In  the  celebrated  case  of  Elisabeth  Canning,  after 
a  prosecution  at  the  Old  Bailey  for  a  crane  committed  in 
Middlesex,  the  indictment  of  the  witnesses  for  perjury  was 
laid  in  the  city.    In  like  manner,  on  a  trial  at  bar  m  West' 
minster-kall  from  Yorkshire  for  example,  though  the  cause  is 
tried  by  a  Yorkshire  jury,  if  perjury  bt  committed  by  a  wit- 
ness, he  must  be  indicted  and  tried  by  a  Middlesex  jury.   In 
ft  Hawk.  c.  5.  §  19.  where  this  case  of  Gloucester  is  mentioned, 
and  in  the  authorities  there  cited,  all  that  is  meant  is,  that 
juries  of  the  county  sitting  in  the  city  may  find  and  try  of- 
fences committed  m  die  county.    The  case  in  Pophm  16. 
(also  reported  in  Anderson  691*)  which  will  probably  be 
mentioned  on  the  other  side,  seems  to  be  in  favour  of  the  de- 
fendant, for  the  decision  only  was,  that  die  justices  of  assize 
and  gaoi-defrrery  might  sit  m  the  city  for  things  which  bap. 
fened  within  the  county;  and,  in  a  note  at  die  end  of  die 
case,  it  is  said,  that,  by  the  commission  for  the  county,  a 
tbiqg  which  happens  in  the  town  cannot  be  determined,  albeit 
it  be  felony  committed  in  the  hall  during  the  sessions  (a). 
1795  J      Considerable  pains  have  been  taken  to  enquire  if  there  is 
any  precedent,  or  instance,  in  the  city  of  Gloucester,  like  the 
present  case,  and  none  has  been  found.    No  inconvenience 
will  arise,  if  the  court  should  hold,  that  tins  indictment  cannot 
be  supported,  because  the  verdict  states,  that  there  are  grand 
;uries  m  die  city,  who  may  find  offences  committed  in  the 
Booth-hall. 

Bearer  eft,  for  the  prosecution,  nrgfted,  that  the  perjury 
having  been  committed  on  the  trial  of  a  county  cause,  it  most 
of  necessity  be  taken,  that,  at  die  time,  die  spot  where  die 
offence  took  place  was  part  of  the  county  at  large.  It  is  po 
uncommon  thing  for  the  same  spot  to  be  considered,  for  dif- 
ferent purposes,  as  being  within  different  jurisdictions.  The 
space  between  die  high  and  low-water  marks,  when  dry,  * 
wMrin  the  jurisdiction  of  the  sheriff,  but  when  it  is  ofer- 
flowed,  the  sheriff  and  Admiralty  have  dhisum  impenm 
over  it  [I].  Before  die  charter  of  Ric.3.  this  spot  ** 
dearly  part  of  the  comity  at  large.  By  the  statute  of  (MB& 
&  c.5.  the  justices  of  assise  and  gaoMeihrery  arfe  to  A  ffl 
dm  county  towns  of  the  different  counties;  t>y  lSEfe^ 
c.  9Q*  trials  aa  Nisi  Prius  are  to  he  beM  before  the  hip 
of  Assoc ;  and  the  authority  of  the  Judge  at  Nisi  ?rvn 
x    is  by  the  coramtSBiow  of  Assise,  as  is  laid  down  by  I** 

(a)Popk.  17.  [1]  Vide  5  Co.  10?.   TT 

'     Holt* 
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Holt,  Safk.  454  [t  170}    By  giving  authority  to  the  Justices 
for  the  county  at  large,  to  try  county  causes  within  the  li- 
mits of  the  town,  the  charter  of  Ric.  3.  made  the   place 
where  they  sat  part  of  the  county  at  large  for  that  pur- 
pose.   The  trial  on  which  the  perjury  was  committed  was 
at  Nisi  Prius.    The  whole  proceedings  were  void,  unless  the 
Booth-hall  be  considered  as  being,  at  that  time,  part  of  the 
county.    All  the  Judges  in  Queen  Elizabeth'*  time,  in  the 
case  reported  by  Popham,  agreed,  that  thqy  might  ait  in  the 
city  for  county  causes,  and  that  the  King  might,  in  making 
a  separate  county,  save  and  except  part  of  die  jurisdiction 
within  it  which  the  county  from  which  it  was  taken  had  in 
it  before.     By  the  saving  in  the  charter  of  Bdc.  3.  all  that 
appertains  to,  and  is  connected  with,  the  execution  of  com- 
missions for  the  county  is  necessarily  saved.    It  is  true,  that 
a  felony  committed  in  the  hall  during  the  assbes  for  the 
county,  must  be  tried  in  the  city,   because  such  offence  is 
entirely  unconnected  with  the  execution  of  the  commis- 
sions for  the  county.    The  case'  iu  Popham  is  more  mate- 
rially reported  by  Jndertou,  and  he  states,  that  the  Judges 
were  of  opinion,  that  it  was  the  intent  of  the  charier,  that 
the  town  of  Gloucester  should  continue,  for  the  purposes 
mentioned  in  the  exception,  to  be  part  of  the  county  at  targe. 
It  may  be  true,  that  indictments  for  perjury  before  Middle* 
Hx  juries,  at  the  Old  Bailey,  are  laid  and  tried  in  London, 
but  no  inference  cap  be  drawn  from  thence  with  regard  to 
Gloucester.     There  may  be  some  particular  previsions  for 
that  purpose  n  the  charters  of  London,  which  charters  are 
confirmed  by  act  of  parliament.     Perhaps  the  prosecution, 
in  the  present  case,  might  be  in  either  county.    In  point  of 
law,  the  Booth-hall  was,  at  the  time,  in  the  county  at  large, 
and,  in  point  of  fact,  and  local  situation,  in  the  county  of 
the  city*  and,  therefore,  the  offence  might  be  said  to  have 
Jfeen  committed  either  in  the  one  or  other. 

Lord  Mansfield,— -It  seems  to  me,  as  at  present  ad- 
yised,  to  be  the  better  opinion,  that  the  crime  might  be 
laid  in  either  county :  but  the  question  now  before  us  is,* 
Whether  it  could  be  hud  in  the  county  at  large.  The  doubt 
before  the  Judges,  in  the  case  in  Popham,  was  as  Mr.  Bald- 
win states  it,  (viz.  whether  the  Judges  could  sit  in  the  city 
Jo  trv  matters  arising  in  the  county  at  large.)  But  it  is  ma- 
terial to  see  how  it  was  solved.  In  the  time  of  Ric.  3.  the 
town 'was  part  of  the  county  at  large*  By  his  charter  it 
was  made  a  distinct  county,  but  with  an  exception,  that  the 
Judges  for  the  county  at  large  might  still  try  causes  tliere. 
The  King  cannot  by  his  charter  give  Judges  a  power  to  try 
in  one  county  offences  committed  in  another.  That  was  ad» 
mitted  in  the  case  before  the  Judges  as  reported  by  Anderson. 
Put,  it  ww  answered,  that  he  had  continued  the  city  as  part 
[*  170]  3  piacist.  Comm.  So. 
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1 78 1 .      °'  me  county  at  large-    V  this  i*  so,- the  cause  in  which  the 
v^^^J      perjury  was  committed,  was  tried  in  the  county  at  large,  aid 
The  King     me  witness  wa8  examined,  and  the  crime  committed  in  the 
against       county  at  large.     This  distinguishes  the  present  case  from 
Gough.      that  °f  the  Old  Bailey,  which  struck  me  strongly  at  first. 
Hie  city  of  London  has  many  charters  and  customs  confirmed 
by  act  of  parliament,   and  the  custom  of  trying  offences 
committed  in  Middlesex,  at  the  Old  Bailey,  has  probably 
been  confirmed  by  act  of  parliament ;  for  otherwise  it  would 
be  void. 
[  797  ]  Willes,  Justice, — If  it  had  not  been  for  the  case  of  the 

.  Old  Bailey,  I  should  have  had  no  doubt ;  but,  with  regard  to 
that,  there  is  no  occasion  to  suppose  a  grant  or  custom  con- 
firmed by  act  of  parliament,  because  the  whole  court  seems 
to  think,  that  the  indictment  may  be  laid  either  way,  and,  at 
the  Old  Bailey,  the  usage  has  been,  to  lay  the  indictment  in 
'    the  city. 

-  Ashhurst,  Justice, — No  argument  can  be  drawn  from 
the  practice  at  the  Old  Bailey,  unless  we  knew  more  ex- 
actly  how  the  case  stands ;  there  may  be  an  act  of  parlia- 
ment enabling  the  Judges  to  try  matters  there,  which  arise 
in  the  county  of  Middlesex.  Here,  I  think,  the  indictment 
.  would  have  been  good  either  way.  The  King  cannot,  with- 
out an  act  of  parliament,  give  the  Judges  a  power  to  try  in 
one  county,  facts  arising  in  another.  Therefore,  die  mean- 
ing of  the  charter  must  have  been  to  continue  the  town  as 
part  of  the  county  at  large  for  the  purpose  of  trying  county 
causes. 

Bulleb,  Justice, — I  am  of  the  same  opinion.  There  is 
iao  way  of  supporting  the  judicial  proceedings  at  Gloucester, 
from  the  time  of  Bit.  3.  but  by  considering  them  as  baring 
been  had  in  the  county  at  large ;  because  1  take  the  law  to 
be  clearly  as  my  Lord  and  my  brothers  have  stated  it.  We 
have  no  authority. to  compel  a  jury  to  come,  or  to  adminis- 
ter an  oath,  out  of  the  county  where  the  matter  arises. 
Therefore,  the  meaning  of  the  charter  must  have  been,  to 
leave  the  place'  as  part  of  the  county  at  large.  I  am  very 
strongly  inclined  to  think  the  indictment  might  be  laid  in 
either,  but,  if  there  is  a  difference,  I  think  this  the  most  pro* 
per  way  [<S>]. 

The  defendant  was  this  day  brought  up  for  judgment,  when 
Bull 3$,  Justice,  read  the  report  of  the  evidence,  and  Dun* 
ning9  was  heard  on  his  behalf;  after  which,  the  court  observ- 
ed, that,  from  the  state  of  the  evidence,  die  conviction  ap- 
peared extraordinary,  and  hinted  that  a  new  trial  would  be 

proper. 

»  - 

[<2^]  In  Bullock ,  v.  Barrow,  B.R.E.    enquiry.    But  the  court  held,  that  if 

27  Geo.  3.  it  was  objected  that  the    there  was  a  foundation  for  the  objec- 

Booth-hall  was  not  part'  of  the  county    tipn,  £he  party  tiajjl  waved  it  by  af* 

for  the  purpose  of  executing  writs  of  pearing  there. 
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proper.  Dunning  said,  he  should  have  made  a  motion  for 
that  purpose,  if  he  had  thought  it  was  competent,  after  such 
a  long  interval  of  time  since  the  conviction.  Upon  this, 
Lord  Mansfield  declared,  that  it  was  still  competent,  be- 
cause the  report  of  the  evidence  coming  regularly  now  before 
the  court,  if  enough  appeared  to  raise  an  inclination  in  them 
to  think  the  defendant  ought  not  to  have  been  convicted, 
they  could  only  grant  a  new  trial,  or  postpone  for  ever  pro- 
nouncing judgment ;  for  that  there  would  be  an  absurdity  in 
a  judgment  on  a  conviction  for  perjury,  where  a  fine  of  a 
shilling  should  be  imposed  as  the  punishment. 

A  new  trial  awarded  (a)  [r]. 

(a)  Vide  Birt  v.  Barlow,  E.  J  9  Geo.  3.  svpra,  p.  171. 
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[f]  In  it.  v.  Bolt,  5  T.  R.  436,  and 
the  cases  there  cited,  it  appears  to  be 
clearly  established,  that  the  party 
cannot  claim  of  right  to  be  heard  ou 
motion  for  a  new  trial,  after  the  four 
first  days  of  term;  but  if,  upon  the 
case  being  brought  before  the  court, 
on  motion  in  arrest  of  judgmcut,  or 
otherwise,  the  court  sec  rca&on  to  be* 


lieve  the  defendant  has  been  impro- 
perly convicted,  they  will  interpose  of 
themselves,  and  grant  a  new  trial.  So, 
if  the  court  see  a  ground  for  arresting 
the  judgment,  they  will  do  so,  though 
the  defendant  desire  to  waive  any  such 
objection.  JR.  v.  (Haddington  9  1  East. 
H6. 
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A. 

ABATEMENT. 

l.TF  an  attorney  is  sued  by  oru 
ginal,  in  any  action  he  may 
plead  his  privilege  in  abatement; 
Comerford  v.  Price,  H.  20  G.  3. 
Page  312  to  314 
2.  Vide  Indictment,    No.  2.  In- 
formation,  No.   I.    f  Attor- 
ney, No.  14. 
Vol.  II. 


ABANDONMENT. 
Vide  Insurance,  No.  10, 12. 

ACCEPTANCE,  ACCEPTOR. 

Vide  Bill  of  Exchange,  No.  1,  2, 
3,  6,  7,  8,  9,  10,  15,  17,  23. 

ACKNOJVLEDGMENT. 

1.  Evidence  of  the  acknowledgment 

of  the  debt  by  an  obligor,  does 

DD  not 
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not   supersede    the    necessity  of 
producing  the  subscribing  wttnm . 
io  the  bond,  in  an  action  on  the 
bond.       -       •       P«ge  216, 21/ 

2.  Nor  in  an  actio*  by  the  amgnces 
of  a  bankrupt,  when  the  petition- 
ing creditor's  debt  arises  on  a 
lend;  Abbot  v.  Plumbe  T.  9 
G  3.  -  210,217 

3.  An  acknowledgment  by  one  of 
several  drawers  of  a  joint  and  se- 
veral promissory  note,  will  take  it 
out  of  tbe  statute  of  limitations  as  , 
against  any  of  tbe  otber  drawers, 
in  a  separate  action  on  the  note 
against  him;  Whitcomb  v.  Whit- 
hg,E.2lG.$.  652,653 

ACT  of bankruptcy. 

Vide  Bankrupt,  No.  3,  4,  5,  7, 
27;  so. 

ACT  of  Parliament. 
Vide  Statutb. 

ACTIO  nony  fa. 

1.  Actio  non  goes,  in  every  case,  to 
tbe  time  of  pleading,  not  to  tbe 
commencement  of  tbe  action;  &**- 
Uvan  v.  Montague,  H.  19  G.  3. 

<8>  2.  But  quere,  as  to  tbat  point, 
since  Evans  v.  Prober,  B.  JR.  E. 
29  G.  3.     -     112,  113,n.[t47], 

ACTION. 

1 .  An  action  on  the  case  will  lie  for 
suppressing  material  facts  in  a  «- 
turn  to  a  mandamus.        158,  159 

2.  And  if  tbe  return  is  false  in  sub- 
stance though  it  be  true  in  words. 

3.  And  against  tbe  Bank,  &c.  for 
refusing  to  transfer  stock;  Rex  v. 
The  Bank  of  England,  M.  21  G.  3. 

524  to  527 

4.  An  action  will  not  lie  for  a  mali- 
cious prosecution,  without  shew- 


ing, in  the  declaration,  that  the 
original  suit  is  terminated ;  Fitto 
y.Bristow,T.  19  G.  3.  PageM 

5.  An  action  will  not  lie,  against  a 
peace-officer,  for  arresting  a  per- 
son bond  fide  on  a  charge  of> 
tony,  without  a  warrant,  although 
it  turn  out  that  no  felony  was 
committed ;  Samuel  v.  Payne,  E. 
20  G.  3.        -        -         359,360 

6.  Nor  against  the  captor,  for  impri- 
sonment in  consequence  of  a  cap- 
ture as  prize,  although  the  cap- 
tured ship  has  been  acquitted;!* 
Caux   v.    Eden,    H.   21    G    3. 

594  to  613 

'  7.  Nor  for  goods  taken  on  shore  as 

prize  by  the  joint  operation  of  a 

fleet  and  army ;  Undo  v.  Rod*q> 

B.  K.  H.  22  Geo.  3. 613  n.  to6*20n. 

8.  Nor  against  a  shriff  or  his  fter 

for  having  arretted  a  eertificaM 

bankrupt,    a  discharged  tHSohnt 

debtor,  a  peer,  a  party  to  a  cause, 

or  a  witness,  eundo  vet  redentoi 

Tarlton  v.  Fis/ter,  £.21  0- 3; 

671  to  67/ 


Pi* 


t  ACTUAL  ENTRY. 
l.In  what    cases    necessary, 
S.  FWe  Assiokmeht,  No.  *,  5- 

t  ACTUAL  Possestio*. 
t  Vide  Assignment,  No.  4, 5. 

ADMINISTRATION,  ADME* 
TRATOlt. 

l.An  administrator,  oaring  "*»; 
vered  a  .;arfgm«rf  for  »  **£ 
to  the  infcrfafc,  ne«d  nol t  **J 
as  administrator  in  an  «w»" 
the  judgment;  Crmrf0^^. 

2.  If  he  does,  it  is  «r^$V<  <U 
fordY.Whittal,B.R.HA3b* 

3.  And  it  is  no  objection  on  » «j*£ 
demurrer,  in  such  case,  tt^ 
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has  not  made  prqfert  of  the  let- 
ters of  administration;  Cravford 
v.  IVkitial,  B.  R.  H.  13  G.  3. 
Page  4,  n.  [l],  5,  n. 

4.  The  effects  of  an  intestate  having 
vested  in  the  King,  by  &  forfeiture 
for  felony,  if  the  ordinary  grant 
,  letters  of  administration  to  A.  in 
consequence  of  a  tear  rant  from 
the  King,  and  they  run  in  the 
usual  form,  viz."  to  pay  debts,  &c." 
though  with  this  additional  clause, 
"  for  the  use  and  benefit  of  his 
Majesty,"  A.  may  be  sued  by  the 
intestate's  creditors,  and  shall  not  be 
permitted  to  impeach  the  validity 
of  the  letters  of  administration  ; 
Megit  v.  Johnson,  Af.  21  G.  3. 
542  to  548 

6.  Vide  Amendment,  No.  4.  Ap- 
prentice, No.  1.  Costs,  No. 
5,  6.  VtMZ  Covert,  No.  5.  Li- 
mitation of  Actions,  No.  5. 
Pleading,  No.  14.  Settle- 
ment, No.  3,  4,  19,  20.  Stock, 
No.  2. 

ADMIRALTY. 

1.  The  judge  of  a  court  of  Admi- 
ralty in  the  Plantations  may 
grant  a  certificate  that  there  was 
probable  cause  for  the  seizure  of  a 
ship  as  a  smuggler,  after  the  sen- 
tence; Sullivan  v.  Montague,  H. 
19  G.  3.        -       -      ,106'  to  109 

2.  Such  certificate  may  be  granted 
by  the  judge  of  an  appellate  court 
of  Admiralty;  Sullivan  v.  Mon- 
tague, H.  19  G.  3.   -   106  to  109 

3.  The  sentence  of  a  foreign  court  of 
Admiralty  is  conclusive  against 
all  the  world,  in  all  civil  suits,  as 
to  all  matters  within  its  jurisdic- 
tion, and  decided  by  the  sen- 
tence; Bernardi  v.  Mottevx,  H. 
21  G.  3.        -       -       575  to  580 

4. The  jurisdiction  over  all  matters 
of  prize,  and  every  thing  conse- 
quential to  a  capture  as  prize,  be- 
longs exclusively  to  the  court  of 


Admiralty;  Le  Caux  v.  Eden,  JET, 

21  G.  3.  Pag*  594  to  6l3.  Undo 

v.  Rodney,  B.  R.  H.  22  G.  3. 

613,  n.  to  620,  n. 

5.  The  court  of  prize  in  the  Admi- 
ralty is  a  different  jurisdiction 
from  the  ordinary  court  of  Admi- 
ralty, called  the  Instinct  court, 
and  is  governed  by  different  rules. 

614,  n. 

6.  Of  the  origin,  nature,  and  juris- 
diction,   of   tha   court  of  prize* 

6l3,  n.  to  620,  n. 

7.  Qu.  Whether  questions  on  ransoms 
do  not  belong  exclusively  to  the 
prize  court.      -      6*49,  n.  650,  n. 

8.  Vide  Prize,  No.  3, 4,  5,  £,  7.  . 

ADMISSIBILITY  of  Evidence. 
Vide  Corporation,  No.  6.  Evi* 

DBNCJE. 

ADMISSION  of  Corporators. 
Vide  Stamps,  No.  t. 

t  ADMISSION  of  Parties. 

t  Instances  where  such  admission  is 
not  sufficient  evidence.     Vide  Ac- 

KNOWLEDGMEXT,  No,  1,  S. 

AFFIDAVIT. 

l.Two  or  more  defendants  in  dif* 
fervtU  actions  cannot  be  held  to 
bail  on  one  affidavit;  Gilby  v. 
Uckyer,  T.  19  G.  3.   -  217,  218 

1.  Qu.  If  such  affidavit  is-  not  good 
against  the  first  person  mentioned 
in  it.  217 

t  3.  The  same  defendant  cannot  be 
held  to  bail  in  an  action  of  debt, 
and  an  action  of  assumpsit  on  one 
affidavit.  -        218,  n.  [t  64] 

t  4.  And  if  he  has  been  so  held  to 

bail  (No.  3).  he  will  be  discharged 

on  common  bail  in   both  actions. 

218,  n.  [t64] 

5.  A  defect  in  an  original  affidavit 
DD2  to 
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to  hold  to  bail  cannot  be  cured  by 

a  supplemental  one.  Page  467, 

and  n.  [t  106] 

<&  6.  But,  by  the  present  practice 
of  C.  B.  it  should  seem  that  it 
may;  Hobson  v.  Campbell,  C.  B. 
T.  29  G.  3.      467,  n.  [t  106  <»] 

7.  It  is  not  sufficient,  in  an  affidavit 
to  hold  to  bail,  for  the  plaintiff  to 
swear,  that  the  defendant  is  in- 
debted to  him,  in  so  much,  upon 
promises;  Cope  v.  Cooke,  M.  21 
G.3.        -        -        -     467,468 

O  8.  Nor  in  so  much  in  trover; 
Hubbard  v.  Pachcco,  C.  B.  E.  29 
G.3.       -        -      467,  n.[<»>«] 

9.  Vide  Bail,  No.  3,  6,  7-  Bank- 
rupt, No.  22. 

"  AFORESAID." 

The  word  "  aforesaid?9  implies  and 
binds  the  party  to  an  exact  re- 
cital. -       97 

"  AFTER." 

If  a  statute  limits  a  proceeding 
against  a  party  to  six  months,  a 
year,  fyc.  after  an  act  done,  the 
day  on  which  the  act  was  done  is 
to  be  reckoned  in  the  six  months, 
year,  &c. ;  Rex  v.  Adderley,  M. 
21  6.  3.        -       -        463  to  465 

AGENT. 

1.  An  agent's  bill  to  an  attorney  in 
the  country  may  be  taxed  by  the 
Master;  Dixon  v.  Plant,  M.  19 
G.  3.  199t  n.  [1],  200,  n. ;  Ex 
parte  Bearcroft,  C.  B.  JS.  7  G.  3. 

200,  n. 

2.  Payment  to  the  agent  for  the  at- 
torney of  a  party,  is  not  payment 
to  the  party  ;  Yates  v.  Frecileton, 
H.21G.3.      -       -      623,624 

O  3.  But  if  the  agent  in  town 
take  money  out  of  court  which 
the  defendant  has  paid  in  under  a 
judge's  order,  but  irregularly, 
thai  shall  bind  the  plaintiff,  and 
be  a  waver  of  the  irregularity; 


Griffiths  v.  Williams,  B.  B.E.27 
G.  3.         -         Page  624,  n.  [<&] 
4,  Vide  Sheriff,  No.  S.  t  Usdei 
Sheriff,  No.  2. 

AGREEMENT. 

1.  An  agreement  to  accept  a  bMof 
exchange  may  amount  to  an  ac- 
ceptance.       -  299 

2.  Several  owners  of  different  ships 
having  entered  into  a  bond  to  & 
trustee,  binding  themselves  and 
their  assigns,  to  indemnify  each 
other,  to  a  certain  amount,  if  any 
of  their  ships  should  be  lost,  and 
one  of  them  having  sold  his  ship, 
and  she  being  afterwards  lost,  the 
others  are  not  liable,  under  the 
bond,  unless  thevendor  has  sold, 
together  with  the  ship,  his  interest 
in  the  agreement  of  indemnity; 
Ayres  v.    Wilson,    E.  20  G.  3. 

385, 386 

3.  But,  if  the  vendor  had  agreed 
with  the  vendee  to  pay  him  so 
much  if  the  ship  should  be  lost 
within  a  given  time,  and  the  ship 
had  been  lost  within  that  time,  it 
should  seem  that  the  vendor 
might  sue  the  others.  386,  n.  [17] 

4.  Government  having  contracted  to 
furnish  forage  for  a  certain  num- 
ber of  horses  to  be  kept  by  a 
suttler,  and  the  contractor  for 
forage  having  agreed  not  to  com- 
mute the  forage  for  money,  an 
agreement  between  the  sattler  and 
contractor  for  forage,  that  the  lat- 
ter shall  allow  the  former  a  sum 
of  money  for  each  ration  of 
forage  allowed  for  the  whole 
number  of  horses,  and  shall  retain 
the  forage,  is  void;  Willis  v.  Bm- 
win,  M.  21  G,  3.       -      450*451 

5.  An  officer  or  sailor  who  has 
agreed  to  serve  on  board  a  letter 
of  marque,  for  certain  **£«  dur- 
ing the  voyage,  and  a  share  of  all 
prizes,  is  not  entitled  to  any  part 
of  the  wages,  if  the  ship  is  wa 

1      before  she   complete  her  voyage, 

although 
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although  he  shall  have  been  sent 
from  the  ship,  before  thq  cap- 
ture, as  prize-master  on  board 
a  prize,  taken  by  her  in  the 
course  of  the  voyage;  Abernethy 
v.  Landale,  M.  21   G.  3. 

Page  539  to  542 

6.  In  an  action  on  an  agreement  10 
deliver  possession  of  certain  pre- 
mises, subject  to  the  forfeiture,  of 
a  stipulated  sum  on  failure  by 
either  party,  the  person  who  was 
to  deliver  possession  cannot  sup- 
port an  action  for  the  forfeiture, 
although  he  aver  that  he  was 
ready  and  willing  to  deliver  the 
possession,  ore.  without  shewing 
in  his  declaration  a  possessory 
title  in  himself;  Luxton  v.  Ro- 
binson, H.  21  G.  3.    -     620,  621 

7.  An  agreement  to  pay  a  sum  of 
money  to  the  assignees  of  a 
bankrupt  when  his  certificate  shall 
be  allowed,  whereby  a  creditor  is 
induced  to  sign,  (although  the 
money  to  be  paid  is  for  the  be- 
nefit of  all  the  creditors,)  is  void 
under  5  G.  2.  c.  30.  §  1 1 ;  Jones 
v.  Barkley,  B.  R.  M.  22  G.   3. 

695,  n.  to  698,  n. 

8.  Vide  Annuity,  No.  3.  A$- 
signek,  No.  8.  Assumpsit,  No. 
10.  Bill  of  Exchange,  No.  8. 
Bond,    No.    1,   2.     Covenant, 

/  No.  2,  20,  21.  Demand,  No. 
3.  Equity,  No.  2.  Option, 
Usury,  No.  1,  4. 

ALDERMAN. 

1.  Qu.  Whether  non-residence  is  a 
forfeiture  of  the  office  of  alderman. 

157 

2.  An  alderman  of  London  is  uot 
compellable  to  serve  the  office  of 
constable.         ...     538 

ALIEN  Enemy. 

1*  It  has  been  held  to  be  no  de- 
fence in  an  action  on  a  ransom 


bill,  (at  least  on  the  plea  of  non 
assumpsit  J  that  the  plaintiff  is  an 
alien  enemy  ;  Cornu  v.  Blackburne, 
E.  21  G.  3.    -     Page  641  to  649 

f2.  But  that  point  (No.  1.)  was 
afterwards  determined  otherwise; 
Fisher  v.  Anthon,  Cam.  Scacc.  M. 
25  G.  3.    -     -     650,  n.  [t  i32] 

1 3.  An  alien  enemy  cannot  by  the 
municipal  law  of  this  country  sue 
for  the  recovery  of  a  right  claimed 
to  be  acquired  by  him  in  actual 
war;  Fisher  v.  Anthon,  Cam. 
Scacc.       -      -       650,  n.  [t  132] 

ALLEGATION. 

1.  Allegations  of  facts  impertinent 
to  the  cause  are  surplusage,  and 
need  not  be  proved.    -        -    667 

2.  Such  allegations  will  be  struck 
out,  upon  motion,  and  costs  al- 
lowed.      -  667 

3.  Allegations  of  facts  immaterial 
but  relative  to  the  title  of  the 
party,  though  not  necessary,  yet, 
when  introduced,  must  be  proved, 
otherwise  the  plaintiff  will  be 
nonsuited;  Bristow  v.  Wright,  E. 
21  G.  3.    -    665  to  669,  668,  n. 

<33»  4.  But  that  rule  holds  only  in 
cases  of  records,  and  written 
contracts.  -    669,  n.  [t  138  <b*l 

ALTERNATIVE. 

Of  limitations  which  can  only  take 
effect  in  the  alternative. 

504,  n.  &>5,  n. 

AMENDMENT. 

1.  The  name  of  the  attorney  in  the 
plaintiff's  warrant  may  be  altered 
so  as  to  make  it  correspond  with 
that  in  his  declaration,  alter  eiror 
brought,  and  the  variance  be- 
tween the  warrant  and  declara- 
tion assigned  for  error ;  Richards 
v.  Brown,  £,  19  G.  3.     1 14,  1J5, 

*n.[l] 

2.  So,  a  mistake  in  the  addition,  in 
DD3  the 
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At  warrant  of  attorney  may  be 

amended    after     error    brought 

Page  115 

9.  So,  the  simame  of  the  attorney 

in  die  declaration  nay  be  amended 

and  made  to  correspond 'with  that 

in  the  warrant  after  error  brought. 

115,  Sr  n.  [13 

4.  A  judgment  may  be  amended  by 

changing  ir  from  "  de  boms  pro- 

?'  prtW  to  "  de  bonis  testatoris 

"  ji,   4*.M    after  error  brought. 

115,  n.[l].  1)0,  n. 

4>  So,  if  the  judgment  do  not  say 
that  the  damages  occasione  dctcn- 
tumU  iebki  were  awarded  e*  as- 
sent* mo,  it  may  be  amended 
though  that  has  been  assigned  for 
error.        -         -        -    110,  n. 

$.  Amendments  of  omissions  in 
matters  of  form  may  be  made 
after  error  brought.    -        •?    *15 

(3>  7.  And  even  after  the  record 
has  been  sent  back  from  the  Ex- 
chequer Chamber;  Green  v.  Ben- 
netty  £.  R.  E.  2?  G.  3. 1 15,  n.  [<&] 

<3^a.  There  is  no  difference  be- 
tween civil  and  penal  actions  as  to 
amendments  at  common  law; 
Goff  (qui  turn,  Sfc.)  v.  ropple- 
wetf,  B.  JR.  M.  Z9  G.  3.     114, 

'        D.  [«*] 

<&  9.  But  the  court  will  not  per- 
mit the  sums  and  dates  in  the 
declaration  to  be  amended  in 
such  actions  (No.  8.)'  **  in  **><"" 
for  usury,  after  the  time  limited 
for  trying  the  action  is  expired. 
114,  n.[<Gt] 

JO.  A  clerical  mistake  in  a  return 

to  a  mandamus  may  be  amended 

after  the  return  has  been  filed; 

gjex  v.  Lyme  Regis,  E.  19  G.  3. 

135  to  137 

}1.  When  there  has  been  a  general 
verdict  and  entire  damages  on  se- 
veral counts,  some  of  which  are 
bad,  and  evidence  was  only  given 
that  applied  to  the*  good  counts, 
the  verdict  may  be  amended  by 
the  Judge's   notes,   and  entered 


for  the  plaintiff  only  on  the  good 
counts;  Eddmes  v.  Hopkins,  £. 
20  G.  3.  Page  370  to  37*.  730, 
731.  Taylor  v.  Whit*,  T.  21 
G.3.~     .:       -        -        -   746 

AMOTION. 

Vide  CoKPOftATioar,  No.  1,  2,  3, 
♦,  5,  6. 

ANCIENT  Demesne. 
Vide  Tbhast. 

ANCIENT  Mill 
Yidt  Declaration,  No.  I. 

ANNUITY, 

1.  If  an  annuity  is  secured  by  a 
bond,  and  also  by  a  deed  of  csct- 
nant,  though  the  bond  has  been 
forfeited  prior  to  the  discbarge  of 

,  the  grantor  under  an  insaht** 
act%  he  shall  be  liable  to  an  actio* 
on  the  covenant,  for  payment* 
accruing    after    the    discharge; 

Cottrel  v.   Hookc,    $.  19  ft  *; 
97  to  101 

2.  But  grantors  of  annuities  dis- 
charged nnder  the  insolvent  at 
of  18  Geo.  3.  c'52,  are  pro- 
tected from  future  payments  by 
§  30,  of  that  act       -       -    ^° 

3.  By  an  express  agreement,  the 
obligee  of  an  annuity  bond  may 
wave  a  forfeiture  for  non-payment 
on  the  day,  *o  as  to  be  entitled 
to  recover  future  payments,  al- 
though the  obligor  has  been  dis- 
charged under  an  insolvent  »■ 
between  the  time  of  the  tor- 
ture, and  the  action  hrottg"; 
Webster  v.  Bannister r  E.  20  G.< • 

393  to  W 

4.  If  an  annuity  bond  has  been  /*"• 
fcited    before  a   bankruptcy,  U* 

annuity  may  be  valued,  and  we 
value  proved  under  the  comma^ 
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5.  If  an  annuity  bond  has  been  for- 
feited by  slipping  the  day  of  pay- 
ment, the  debt  is  completely  ex- 
tinguished by  a  bankruptcy  and 
certificate  subsequent  to  the  for- 
feiture, although  the  arrears  shall 
have  been  poid  previous  to  the 
bankruptcy;  Willie  v.  Wilkes,  M. 
21  G.  3.  Page  5iy  to  524 

6.  Qu.  Whether  a  bond  for  securing 
an  annuity  is  within  4  4*  5  Ann. 
c.  16.  §  12,  giving  the  pica  of 
solvit  post  diem.  520  to  524 

7.  Fide  Power,  No.  2. 

APPARITOR.      ' 

1.  An  apparitor  cannot  sue  in  the 
spiritual  covrt  for  his  fees ;  Pear- 
son v.   Campion,   £.21    Geo.   3. 

6*29 

2.  Vide  Prohibition,  No.  3. 

APPEAL. 

1.  The  justices  are  bound  to  re- 
ceive an  appeal  from  an  order  of 
removal,  if  tendered  at  the  next 
quarter  sessions  although  no  notice 
of  an  appeal  has  been  given ; 
Rex  v.  The  Justices  of  Gloucester- 
shire, E.  19  G.  3.       -  191 

2.  If  the  parish  to  which  a  pauper 
has  been  removed,  is  at  such  a 
distance,  that  there  is  not  time  to 
lodge  an  appeal  at  the  quarter 
sessions  immediately  subsequent  to 

-  the  removal,  the  justices  ire  bound 
to  receive  it  at  the  sessions  next 
ensuing,  such  being  the  true  con- 
struction of  13  «$•  14  Car.  2.  c.  12 ; 
Rex  v.  The  Justices  of  the  East 
Riding  of  Yorkshire,  E.  19  O.  3. 

192 

3.  No  appeal  lies  from  an  order  of 
justices  for  the  relief  of  a  pauper  ; 

Rex  v.  North  Shields,  II.  20  G.  3. 
331  to  333 

4.  An  appeal  lies  from  the  Inns  of 
court,  m  matters  relative  to  calls 
to  the  bar,  to  the  twelve  Judges  at 


Serjeant's  Inn  ;  Rex  v.  Gray's  Inn, 

E.  20  G.  3.    Page  353  to  357, 

Sr  357,  n.  [5] 

5.  A  judge  of  appeal  from  the  Ad- 
miralty jurisdictions  in  the  Plan- 
tations may  certify  probable  cause 
of  seizure.  Vide  Admiralty, 
No.  2. 

6.  Appeals  to  the  commissioners  of 
appeals  from  judgments  by  the 
commissioners  of  excise,  and  to 
the  quarter  sessions  from  judg- 
ments by  justices,  in  causes  and 
prosecutions  for  forfeitures  and 
offences  against  the  excise  laws, 
are  saved  by  1  G.  2.  c.   1 6.  §  3. 

551,  552 

APPORTIONMENT. 

1 .  Apportionment  of  premium.  Vide 
Insurance,  No.  42,  43,  44,  45, 
46,  47. 

2.  Of  the  produce  of  prizes  taken 
by  two  or  more  privateer*.  Vide 
Privateer. 

APPRENTICE,   APPRENTICE- 
SHIP. 

1.  An  apprentice  is  not  assignable, 
nor  transmissible  to  personal  re- 
presentatives.       -        -    70,  71 

2.  Settlement  by  apprenticeship.  Vide 
Sbttlimekt,  No.  3,  4. 

i.  Vide  Cove*  akt,  No.  11. 

ARBITRARY  Fine. 
Vide  Fust  on  admission,  S^c. 

ARREST. 

Vide  AcTroN,  No.  5,  8.  Peace- 
Officer.  Pkactice,  No.  8.  f 
Bail. 

ARTILLERY. 

Horses   employed    in   drawing    the 

artillery  are.  billetable  under  the 

mutiny  act,  whether  they   belong 

to  the  ordnance  ox  are  furnished 

D  D  4  for 
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for  the  service  by  contract;  Read 
v.  TVtllan,    T.  20  G.  3. 

Page  422  to  126 

ASPORTAVIT. 

Tide  Costs,  No.  19* 

ASSIGNEE,     ASSIGNOR,      AS- 
SIGNMENT. 

1.  An  assignee  of  a  bankrupt,  a  de- 
visee, and  a  personal  representative, 
are  assignees  in  law  to  the  pur- 
pose of  being  liable  to  actions  on 
a  covenant  for  rent  in  a  lease  to 
the  bankrupt's  devisor  or  intestate. 

184 

&•  Qti.  If  the  transfer  to  them  is  an 
assignment  which  will  occasion  a 
forfeiture  under  a  proviso  not  to 
assign.  184;  Denn  v.  Skeggs, 
B.  R.  T.  521  G.  3.       184,  n.  [20] 

3-  A  lease  may  be  assigned  to  a 
feme  covert,  and  is  good  unless 
the  husband  disagree;  Bamf other 
v.  Jordan,  M.  21  G.  3.      -     452 

4.  If  a  term  is  assigned  by  way  of 
mortgage,  with  a  clause  of  re- 
demption, the  lessor  cannot  de- 
clare against  the  mortgagee  in  co- 
venant as  assignee  of  all  the  es- 
tate, right,  title,  interest,  fyc.  of 
the  mortgagor,  even  after  the 
mortgage  has  been  forfeited,  un- 
less the  mortgagee  has  taken 
actual  possession;  Eaton  v.  Jacques, 
M.  21  G.  3.    -        -    455  to  461 

5.  But  under  an  absolute  assign- 
ment of  a  term,  the  assignee  may 
be  sued  on  the  covenants,  before 
he  has  taken  actual  possession; 
Walker  v.  Reeves,  B.  R.  M.  22 
G.  3.     46l,  n.  [1],  to   463,    n. 

6.  An  assignee  takes  the  thing  as- 
signed, subject  to  all  the  equity 
to  which  the  original  party  was 
subject.  -  636 

7.  Difference  between  an  under-lease 
and  an  assignment,  Vide  Lease, 
No.  5,  8,  10. 

8.  The  assignee  of  a  term,  declared 
against  as  such,  is  not  liable  for 


rent  accruing  after  he  has  as- 
signed over,  though  it  be  stated 
that  the  lessor  was  a  party  exe- 
cuting the  assignment,  and  agreed, 
thereby,  that  the  term,  which 
was  determinable  at  his  optioi, 
should  be  absolute;  Chancellor  v. 
Poole,  T.  21  G.  3.  Page  7& 
to  7«7 

t  ASSIZE. 

fThe  authority  of  the  judges  it 
Nisi  Prius  is  by  the  commission 
of  assize.         -  -        -79* 

ASSUMPSIT. 

1.  Indebitatus  assumpsit  will  lie  on 
the  judgment  of  a  foreign  court, 
without  declaring  upon,  or  prov- 
ing the  grounds  and  cause  of  ac- 
tion on  which  the  judgment  went; 
Crawford  v.  Whittal,  B.  R  H.  13 
G.  3.  4,  n.  [1],  5.  n.  Plaistau 
v.  Van  Uxem,  Cam.  Scacc.  T.  18 
G.  3.  5,  n. 

2.  Assumpsit  is  a  proper  form  of 
action,  although  there  has  been 
an  express  warranty;  Stuart  v. 
JVilkins,  M.  19  G.  3.      18  to  21 

3.  And  although  the  warranty  is  of 
somethiug  past  or  then  existing. 

18  to  SI 

4.  Assumpsit  for  money  had  and  re* 
ceived,  will  not  lie,  when  the 
money  has  been  paid  on  a  can* 
tract  which  the  other  party  coo- 
tends  to  be  still  open ;  Weston  v. 
Downes,  M.  19  G.  3.  23, 24,  &n. 

5.  Indebitatus  assumpsit  lies  upon 
an  order  to  pay  money  made  voder 
the  authority  of  an  act  of  parbar 
ment;  Rann  v.  Green%  B.  &•  M 
G.  3.  10,  n.  402,  403,  &  n.(«), 
jBrotwi    v.    Bullcn,  E.  20  G.  3. 

407  to  410 

6.  Assumpsit  for  money  had  and  re- 
ceived, will  lie,  if^.  having  ob- 
tained possession  of  goods  en- 
trusted to  B.  by  C.  to  be  sold  at  a 
fixed  price,  refuses  either  to  t* 

turn 
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turn  them  to  B.  or  to  pay  tht 
fixed  price,  and  B.  being  threat- 
ened with  an  action  by  C.  pays 
him  the  price,  for  A.  shall  be  pre- 
sumed to  have  sold  the  goods; 
Longchamp  v.  Kenny,  E.  19  G.  3. 
Page  1S7  to  139 

7.  But,  in  such  a  case  (No.  6.)  the 
plaintiff  must  have  given  the  de- 
fendant notice  of  the  nature  of  his 
demand,  because  a  party  shall 
not  be  permitted  to  avail  himself 
of  the  generality  of  a  declaration 
for  money  had  and  received,  to 
surprize  the  defendant.      -      138 

8.  Qu.  If  assumpsit  for  money  laid 
out  and  expended  would  lie  in 
the  above  case  (No.  6.)   138,  139. 

9.  Assumpsit  will  lie  against  the  as- 
signees of  a  bankrupt  for  a  credi- 
tor's share  under  an  order  of 
the  commissioners  for  a  dividend ; 
Brown  v.  Bullen,    E.   20  G.  3. 

407  to  410 

10.  If  the  declaration  contain  a  count 
on  a  special  agreement,  and  aflso 
general  counts,  though  the  plain- 
tiff fail  in  proving  the  special 
agreement,  he  may  go  into  evi- 
dence on  the  general  counts; 
Payne  v.  Bacomb,  E.  20  G.  3. 

651 

1 1 .  Assumpsit  will  not  lie  for  a  fine 
assessed  on  admission  to  a  copy- 
hold estate.        -        728  &  n.  [3] 

12.  In  such  action  (No.  11.)  you 
must  prove  that  the  sum  laid  to 
have  been  assessed,  does  not  ex- 
ceed two  years  value  of  the  estate, 
(wide  Fine  on  admission,  fyc. 
No.  1.)  because  you  cannot  re- 
cover a  less  sum  than  that  laid  in 
the  declaration.  731,  n.  [4],  732,  n. 

13.  Qu.  Whether,  in  such  action 
(So.  11.)  you  may  declare  that 
two  years  value  was  assessed  as 
a  reasonable  fine,  without  specify- 
ing aparticular sum.  73 1 ,  n. 732,  n. 

1 14.  The  declaration  in  such  ac- 
tion, (No.  11.)  may  state  gene- 
rally, that  the  defendant  was  in- 


debted to  the  plaintiff  in  such  a 
sum,  (viz.  the  amount  of  all  the 
fines  due,)  for  reasonable  fines  due 
and  payable  to  him ;  Whitehead  v. 
Hunt,  B.  JR.  H.  24  G.  3. 

Page  727,n.[tlS5 
<2>  15.  So,  a  general  indebitatus  as- 
sumpsit viiWhe  for  tolls.  728,n[<3?*] 

16.  In  assumpsit  on  a  policy  of  in- 
surance, as  for  a  total  loss,  An 
average  loss    may  be    recovered. 

732,  n.  &  n.  (k) 

17.  Vide  Bill  of  Exchange*  No.  20. 

CONSIDEUATION.   RANS0M,No,l. 

Title,  No.  4. 

ASSURANCE,     ASSURED,    AS- 
SURER. 

Vide  Insurance. 

t  "  AT." 

1 1.  Under  the  words,  "  At  and  from 
"  Jamaica,"  in  a  policy  of  insurance 
the  ship  is  protected,  (till  her  de- 
parture on  her  voyage,)  in  going 
all  round  the  island.     -      370,  n. 

t  2.  Qu.  If  "  all  my  estate  at  such 
"  a  place,"  are  words,  in  a  will, 
descriptive  of  local  situation  only, 
or  of  a  fee-simple  interest.       434 

t  3.  Qu.  If  there  is '  any  difference 
in  that  respect  between  the  words 
"  a*"  and  "  in."        -        -     434 

ATTACHMENT. 

1.  Attachment  of  money  in  the  Plan- 
tations, Vide  Bankrupt,  No.  19. 

2.  The  custom  of  foreign  attach* 
ment  in  the  city  of  London  has 
been   certified    by   the  Recorder. 

379,  380 
f  3.  And  therefore  the  court  must' 
take  notice  of  it.        -        -    384 

4.  The  form   of    proceeding  on  a 
foreign  attachment.         -         363 

5.  In  what  cases  the  proceeding 
against  a  sheriff  after  he  has  gone 
out  of  office  shall  be  by  attach- 
ment, and  when  by  distringas.  464 

6.  Vide 
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6.  Vide  Practick,  No.  9,  She- 
riff, No.  4,  5.  Witness,  No.  3. 

ATTORNEY. 

1.  If  an  attorney  has  been  struck  off 
the  roll,  (though  at  his  own  re- 
quest,) and  called  to  the  bar,  the 
court  would  not  permit  him  to  be 
put  on  the  roll  again ;  at  least  not 
unless  he  has  been  disbarred  upon 
application  for  that  purpose  to 
the  Inn  of  Court  where  he  was 
called  ;  Ex  parte  Cole,  J5.  19  G. 
&  -  -  Page  114 

f  2.  The  court  will  lay  an  attorney 
who  has  been  struck  off  the  roll  at 
his  own  instance,  and  applies  to  be 
restored,  undcVthe  terms  of  taking 
no  advantage  of  his  privilege  in 
any  action  then  depending.  114,41. 

[+49] 

3.  A  warrant  of  attorney  may  be 
entered  at  any  time,  pendente  lite. 

115 

4.  If  an  attorney's  bill  has  been  deli- 
vered a  month  and  not  referred  for 
taxation,  the  defendant,  (in  an  ac- 
tion brought  upon  it,)  shall  not  be 
permitted  to  question  the  reason- 
ableness of  the  items  at  Nisi  Prius, 
nor  before  the  sheriff;  Williams  v. 
Frith,  T.  19  G.  3.  198.  Hooper 
v.Till,T.19G.3.  19ft.  199 

<f  5.  It  is  not  necessary  that  an  at- 
torney's bill  should  have  been  de- 
livered a  month,  to  entitle  him  to 

.  set  it  off  in  an  action  brought 
against  him,  it  being  sufficient  for 
that  purpose,  if  it  has  been  deli- 
vered long  enough  to  hare  been 
taxed.  -  199,n.[t63] 

6.  If  part  of  an  attorney's  bill  is  for 
business  done  in  court,  and  the  rest 
for  conveyancing  or  parliamentary 
business,  the  Master  hm  power  to 
tax  the  whole.  199,  n.  [l] 

7.  But  not  if  the  whole  is  for  cod> 
veyancing,  $c.        -      199>n.[l] 

.8.  A  party  cannot  change  his  at- 
torney without  the  leave  of  the 


court ;  Matphenon  v.  Rarison,  T. 

19  G.  3.  -  Page  217 

9.  An  attorney  baa  a  lien  on  bis 
client's  deeds,  papers,  or  money, 
for  his  bill.       -      104,105,233 

10.  And  may  obtain  an  order  to  stop 
his  client  from  receiving  money  re- 
covered in  a  suit  in  which  he  was 
employed  for  him,  till  his  bill  is 
paid.  *  -  238 

11.  Qn.  If  he  give  notice  to  the  other 
party  not  to  pay  the  money  over 
to  his  client,  because  he  has  bo 
other  security  for  his  bill,  whether 
he  can  recover  against  such  other 
party,  if  he  pay  the  money  over 
after  the  notice.  238,  259 

12.  Unless  such  notice  is  given,  the 
parties  may  compromise  the  debt 
and  costs,  and  the  plaintiff  release 
the  defendant,  without  the  inter- 
vention of  the  plaintiff's  attorney, 
who  in  such  case  will  have  no 
remedy  for  his  bill  against  the  de- 
fendant; Welsh  v.  Bole,  M.  20 
T?.  3.  -  236,239 

13.  An  attorney  cannot  be  sued  by 
original;   Comerford  v.  Price,  U* 

20  G.  3.  -  312  to  314 
1 14.  But  if  he  is,  he  is  not  entitled 

to  be  discharged  on  serving  tbc 
sheriff  with  a  writ  of  prkilfg* 
but  must  plead  his  privilege  in 
abaten/ent.  514,n.|t65] 

15.  The  jurisdiction  of  the  cwrsfy 
covrt  of  Middlesex,  does  not  ex- 
tend to  attorneys  ;  Wiltshire  v. 
Uoyd,  E.  20  G.  3.  381,382 

f  lo\  And  a  defendant  who  resides 
within  the  jurisdiction  of  that 
court,  is  not  entitled  to  the  benefit 
of  the  statute  of  23  G.  2.  c.  33.  if 
the  plaintiff  is  an  attorney ;  //«**? 
v.  Jordan,  E.  it  T.  25  G.  3. 
382,n.[tJ7] 

17.  But  the  jurisdiction  of  tbccmtrt 
of  conscience  for  IVeMmnderaU^ 
extend  to  attorneys.  -    3&1 

18.  An    attorney    cannot  be  fc'l 

466,  a.  [i] 

19.  Nor  the  clerk  to  be  defend** 

attorney; 
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attorney?  Boulogne  v.  Vautrin, 
B.  R.T.  18  G.  3.  Page  467,  n. 
C&  20.  But,  in  a  criminal  case,  the 
attorney  for  the  defendant  may  be 
his  bail :    Rex  v.  Bowes,   467$  n. 

81.  An  attorney  cannot  be  lessee  in 
an  ejectment.     466,  n.  [l],  467,  n. 

22.  And  is  not  compellable  to  serve 
as  constable.  -  538 

?3.  Payment  to  the  attorney  is  pay- 
ment to  t|ie  principal.  624 

94.  Vide  Aoent.  Amendment, 
Nq.  1,  2,  3. 

ATTORNEY  General 

Vide  Information  ex  <#ciflt. 

ATTORNMENT, 

1.  Attornment  is  not  necessary  in 
any  case  since  the  statute  of  4  Ann. 
c.l6.§9.  -  982,283 

2.  Yide  PlbadJHGi  No.  8,  9. 

AVERAGE  Lost. 

Y'x do  Insvuancs,  No.  10.  12.  20. 
52.  53. 

AVERMENT. 

1.  Averment  of  facts.  Vide  Alle- 
gation. 

2.  T*he  conclusion  of  a  j?/ea  by  aver- 
ment or  verification.     Vide  Veri- 

•  flCATION. 

AVOWANT. 

fide  CflSTij,  No.  14,  14. 

AVOWRY. 
Vide  Pleading,  No.  £f. 


B. 


BAIL. 

1.  The  bail  will  bo  discharged,  opon 
motion,  if  the  defendant  become  a 
a  peer  pending  the  action ;  Trinder 
v.  Shirley,  M. 19  G.  3.     Page  45 

2.  If  notice  of  justification  has  been 
given  by  a  new  attorney,  not  al- 
lowed by  the  court,  the  bail  will 
not  be  permitted  to  justify ;  Mac- 
phcrson  v.  Roriton,  T.  19  G.  3. 

•      217 

3.  Bail  to  the  action  are  not  liabU 
beyond  the  sum  sworn  to,  and  the 
costs,  whatever  the  amount  of  the 
damages  recovered  may  be ;  Jack- 
son v.  Hassell,  H.  20  G.  3.      330 

<3>v  4.  But  bail  to  -the  sheriff  are 
liable  to  the  extent  of  the  penalty 
in  the  bail-bond t  to  satisfy  the  full 
debt  and  costs,  although  by  12 
G.  1.  6.  29,  the  bond  cannot  b© 
taken  in  a  penalty  of  more  than 
double  the  sum  sworn  to ;  Mitchell 
v.  Gibbous,  C.  JB.  M.  29  G.  3. 
330,  n.  [<£>■] 

<&  5.  To  the  sheriff  on  an  attach- 
ment for  not  bringing  in  the  body, 
is  liable  to  the  whole  debt  and 
costs;  Fowlis  v.  Mackintosh,  C- 
B.  E.  29  G.  3.  330,  n.  [«>] 

6.  In  debt  on  a  bond  conditioned  for 
an  indemnification,  4c.  the  de- 
fendant ought  not  to  be  held  to 
bail  for  the  penalty,  but  only  for 
the  amount  of  the  damages  incur- 
red ;  Kirk  v.  Strickland,  AT.  21 
G.  3.         -  -  449,  450 

7.  The  court  will  never  go  into  the 
merits  on  a  motion  to  discharge  a 
party  on  filing  common  bail  but 
will  take  the  fact  as  sworn  to  in 
the  affidavit  to  hold  to  bail.      450 

8.  The  keeper  of  a  prison  cannot  be 
bail ;  Hawkins  v.  Magnall,  M.  21 
G.  3.  -  -  466 

9.  Nor  an  attorney*      .     466,  467 

10.  Nor 
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10.  Nor  the  clerk  to  the  defendant's 
attorney;  Boulogne  v.  Vautrin, 
B.  JR.  T.  18  G.  3.       Page  4&7,  n. 

<3>  11.  But,  in  a  criminal  case,  the 
defendant's  attorney  may  be  his 
bail ;  Rex  v.  Bowes.    46Z,  n.  [<t>] 

12.  But  if  a  person  disqualified  from 
being  bail{  No.  6,  7,  8,)  is  put  in, 
and  not  excepted  to,  the  plaintiff 
cannot  proceed  on  the  b&i\-bond 
as  if  no  bail  had  been  put  in ; 
Thomson  v.  fyubell,  B.  R.  E.  22 
G.  3.  -  -         466,  n. 

13.  The  proper  form  of  a  replication 
to  a  scire  facias  against  bail.  Vide 
Verification,  No.  1. 

<3^  14.  Vide  Apiidavit. 


<2>  BAIL  in  Error. 
O  Firfe  Ikterbst  of  Money,  No.  5. 

BAILIFF. 
TiVfe  Sheriif. 

<3>  BANKER. 
Ct^  FWe  Usury,  No.  9- 


BANKRUPT. 

1.  Though  a  prior  commission  has 
been  superseded  by  consent,  a 
certificate  under  a  second  bank- 
ruptcy does  not  protect  future  ef- 
fects, unless  the  bankrupt  pay  15*. 
in  the  pound  under  the  second 
commission ;  Thornton  v.  Dallas, 
M.  19  G.  3.  -        46  to  49 

t  2.  If  a  trader  draw  a  bill  of  ex~ 
change,  which  is  afterwards  pro- 
tested for  nan-acceptance,  and  be- 
come a  bankrupt  before  the  return 
of  the  bill,  the  debt  is  discharged 
by  the  bankruptcy  (and  certifi- 
cate). -  55,  n.  [28] 

3.  An  assignment,  by  deed,  of  a  lease, 
part  of  a  bankrupt's  estate,  in  con- 


templation of  a  bankruptcy,  is  it- 
self an  act  of  bankruptcy  ;  Dew* 
v.  Watts,  H.19G.3. 

Page  86  to  89 

4.  So  is  an  assignment  of  off  a  tra- 
der's stock,  though  only  by  way 
of  security,  and  for  valuable  com* 
deration.  -         -        -     87 

5.  So,  though  such  assignment  (No. 
4.)  is  only  of  one  third  of  his 
stock.  -  -  87 

6.  A  parole  assignment  of  onlyj*rf 
of  a  trader's  stock,  and  though  by 
way  of  security,  if  done  in  con- 
templation of  a  bankruptcy,is  v<nd. 

87 
1 7.  If  a  trader,  owner  of  a  copyhold, 
house  worth  £400,  and  personal 
estate   worth  upwards  of  £800, 
having  borrowed  £200  on  a  joint 
bond  of  himself  and  ^f.-r-execute 
a  deed  purporting  to  be  intended 
as  an  indemnity  to  -4-  and  thereby, 
1.  covenant  to  surrender  the  bouse 
three  months  after  the  date  there- 
of, %o  the  use  of  A.  and  his  exe- 
cutors for  500  years ;  and,  2.  bar- 
gain and  sell  to  A .  all  his  house- 
hold furniture  and  effects  enume- 
rated in  a  schedule,  and  all  other 
his  personal  estate,  the  said  deed 
to  be  void  if  the  £200  and  interest 
should  be  paid  when  due  by  the 
bond,  <viz.  six  months  afterwards, 
and  formal  possession  of  the  personal 
estate  is  given  by  the  delivery  of 
a  silver  spoon  in  the  name  of  the 
whole, — this  is   an   act  of.  W- 
ntptcy  under  1  Jac.  1.  c.  15.  §2  I 
although  such  trader  should  be  in 
full  credit  at  the  time  and  so  con- 
tinue for  three  years  afterwards, 
and   although*  it   do  not  appear 
whether  he  was  or  was  not  then 
indebted  in  any  farther  sum  than 
the  £200  and  £100  to  the  peti- 
tioning creditor ;  Hassells  v.  Simp- 
son, B.  R.  H.  24  G.  3.       -    » 
n.  [t  39]  to  93,  [tJ 
1 8.  A  trader  may  be  insolvent  with- 
out being  a  bankrupt.    9-,  n.  ft 
6  fM*1 
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.+  9*  And  a  trader  may  be  a  bankrupt 
though  solvent.      Page  92,  n.  [+] 

10.  A  demand  against  a  bankrupt 
cannot  be  set  off  in  an  action  by 
his  assignees,  for  trover  and  con- 
Version,  subsequent  to  the  bank- 
ruptcy, of  effects  belonging  to  the 
bankrupt  estate ;  Wilkins  v.  Car- 
mkhael,  H.  19  G.  3.     101  to  105 

+  11.  A  demand  in  trover,  if  for  a 

liquidated  amount,  may  be  proved 

under  a  commission  of  bankruptcy. 

168,  n.  [f] 

12.  On  a  general  plea  of  bankruptcy 
under  5  G.  2.  c.  30,  to  an  action 
on  a  bond,  the  plaintiff  may  give  in 
evidence  the  condition,  (without 
having  set  it  out  on  the  record,) 
to  shew  that  the  action  is  not 
barred  by  the  certificate;  Alsop 
v.  Price,  £.  19  G.  3.     160  to  l65 

13.  Where  a  bond  conditioned  for  the 
repayment  of  a  sum  of  money,  by 
a  principal  and  surety,  has  not  been 

forfeited  till  after  the  bankruptcy 
of  the  surety,  the  debt  cannot  be 
proved  under  his  commission,  and 
therefore  he  may  be  sued  upon  it 
notwithstanding  his  certificate,  the 
debt  as  to  him  being  contingent, 
and  not  within  7  G.  1-  c.  31.; 
Alsop  v.  Price,  E.  19  G.  3. 

160  to  165 
+  14.  And  if  A,  at  the  instance  of 
a  trader,  accepts  a  bill  payable  to 
his  order,  not  having  any  effects 
of  the  trader  in  his  hands,  and  the 
trader  becomes  a  bankrupt  before 
the  bill  becomes  due,  and  A.  pays 
it  when  due  to  an  indorsee,  it  is 
not  a  debt  against  the  trader  till 
actually  paid,  and  therefore  is  not 
discharged  by  his  certificate;  Hes- 
kuyson  v.  Woodbridge,  B.  R,  M. 
24  G.  3.  166,  n.  [+55] 

,  O  15.  So,  if  a  principal  and  surety 
join  in  a  bond  for  the  payment  of 
money  by  instalments,  and  the 
principal  give  the  other,  by  way  of 
counter-security,  a  bond  condi- 
tioned for  the  payment  of  the 
amount  of  the  instalments,  on  a 


day  previous  to  that  on  which  the 
first  instalment  is  to  be  payable, 
and  the  principal  becomes  a  bank- 
rupt on  a  day  subsequent  to  that 
in  the  condition  of  his  bond  to  the 
surety,  though  previous  to  that  on 
which  the  first  instalment  is,  pay- 
able, and  after  the  bankruptcy  the 
surety  pays  the  instalments,  he 
may  prove  the  debt  under  the 
commission,  and  cannot  sue  the 
principal  after  he  obtains  his  cer- 
tificate ;  Toussaint  v.  Martinnant, 
B.  R.  M.  28  G.  3. 

Page  168,  n.  [«>] 

<£>  16.  And  the  same  rule  holds 
where  a  counter-bohd  is  given, 
though  the  principal  become  a 
bankrupt  previous  to  the  day  of 
payment  in  such  counter-bond, 
and  before  the  surety  has  been 
called  upon  to  pay  the  original 
debt;  Martin  v.  Court,  B.  R.  T. 
28  G.  3.  168,  n.  [«>) 

+  17.  If  a  trader  underwrite  a  policy 
of  insurance  on  a  life,  and  after- 
wards, and  before  the  loss  by  the 
death  of  the  party,  become  a 
bankrupt,  the  demand  is  dis- 
charged by  his  certificate,  under 
19  G.  2.  c.  32.  §  2.;  Cox  r. 
Loitard,  B.  R.  H.  24  G.  3. 

l66,n.[+55],  l66,n.[+] 

t  18.  If  A.  give  his  promissory  note 
to  a  trader,  and  also  an  ordnance 
debenture  as  a  collateral  security, 
and  the  trader  pledge  the  deben- 
ture, and  the  note,  being  indorsed 
by  him,  is  paid  by  A.  when  due, 
and  afterwards  the  trader  becomes 
a  bankrupt,  and  then  A.  redeems 
the  debenture  and  brings  an  action 
against  the  bankrupt  for  what  he 
pays  for  such  redemption,  the 
bankrupt's  certificate  may  be 
pleaded  in  bar  to  the  action; 
Johnson  v.  Spiller,  B.  R.  H.  24  G. 
3.  I67,n,[+],l68,[+l 

1 9.  Bonds  payable  at  a  future  day, 

are  within  7  G.  1.  c.  31,  though 

not  given  for  goods  sold  by  a  trader. 

165,  n.  [9] 

20.  Debts, 
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20.  Debts,  which  at  the  time  of  the 
bankruptcy  may  never  become 
due,  (and  which  are  not  within  19 
G.  2.  c.  32.)  cannot  be  proved 
under  the  commission,  and  there- 
fore arc  not  discharged  by  the  cer- 
tificate. Page  165,  n.  [oj 

521.  Money  owing  out  of  England, 
(as  in  the  Plantations,)  to  a  bank- 
rupt, may  be  attacked  by  the  law 
of  the  place,  after  the  bankruptcy, 
for  a  debt  due  before  it;  LeChe- 
vaUerv. Lynch, EA9G.3. 170,171 

22.  Qu.  If  a  bankrupt  after  his  cer- 
tificate pay  interest  on  a  bond  con- 
ditioned for  the  repayment  of  mo- 
ney granted  before  the  bankrupt- 
cy, whether  this  will  amount  to  a 
new  contract  for  the  principal  in 
the  bond,  so  as  to  make  him  liable. 

l£)2 

23.  When  the  petitioning  creditor's 
debt  is  by  bond,  it  is  not  sufficient 
in  an  action  by  the  assignees  for 
them  to  prove  an  acknowledgment 
of  the  debt  by  the  bankrupt,  but 
they  must  produce  the  subscribing 
witness  to  prove  the  execution  of 
the  bond ;  Abbot  v.  Plumbc,  T.  19 
G.3.  -  216,217 

24.  If  some  of  the  bankrupt's  credi- 
tors are  induced,  by  money,  to  feign 
the  certificate,  though  the  bank- 
rupt does  not  know  of  it  at  the 
time  of  their  signing,  nor  even 
when  he  makes  the  necessary  affi- 
davit in  order  to  obtain  the  allow- 
ance by  the  Chancellor,  yet,  if  he 
knows  it  before  the  actual  al- 
lowance, the  certificate  is  void; 
Robson  v.  Calze,  T.  19  G.  3. 

228  to  231 

25.  If  money  is  given  without  the 
bankrupt's  privity,  to  induce  cre- 
ditors to  sign,  in  order  to  deprive 
him  of  the  effect  of  his  certificate, 
and  sufficient  in  number  and  va- 
lue have  signed,  exclusive  of 
those  who  have  taken  money, 
the  certificate  shall  be  valid. 

230 


26.  But  if,  in  such  case  (No.  23.) 
the  necessary  number  and  value 
is  not  complete  exclusive  of  those 
who  have  taken  money*  it  is  void. 

Page  230 

27.  The  depositions  of  the  act  if  bank- 
ruptcy, when  recorded  according 
to  5  G.  2.  c.  30.  $  41.  (or  copies 
thereof,)  are  evidence  in  an  action 
at  law,  to  prove  the  precise  time 
of  the  act  of  bankruptcy,  if  such 
time  is  specified  in  them;  Jan- 
son  v.  Will&on,  M.  20  G.  3. 

257  to  260 

28.  An  inaccuracy  in  5  G.  '2. 
c.  30.  relative  to  the  method  of 
attesting  the  record  of  proceedings 
before  commissioners  of  bankrupt. 

258,  n.  [1] 

29.  A  debt  contracted  before  the 
party  entered  into  trade  may  be 
the  ground  of  a  petition  for  a  com- 
mission of  bankruptcy ;  Butcher  v. 
Easto,  if.  20  G.  3.     295.  <$•  n.  (*) 

30.  If  a  trader  execute  a  bill  of  sale 
of  all  his  stock  and  effects  to  pay 
certain  creditors,  the  overplus,  if 
any,  to  be  accounted  for  to  him- 
self, this  is  an  act  of  bankruftci ; 
Butcher  v.  Easto,  M.  20  G.  3. 

295  to  297 

31.  If  a  bankrupt,  after  he  has  ob- 
tained his  certificate,  and  who 
trades  again  for  himself,  is  left  for 
several  years  in  possession  of  his 
house,  household  goods  and  fur- 
niture, in  order  to  assist  in  settling 
the  affairs  of  the  bankrupt  estate, 
the  assignees  repeatedly  stating 
the  goods,  Sec.  in  their  accoanis 
with  the  creditors,  as  part  of  the 
estate,  such  possession  docs  not 
fall  within  21  Jnc.  1.  c.  19>)il 

*  so  as  to  vest  the  goods  in  assipees 
under  a  new  commission ;  Walker 
v.  Burnell,  U.  20  G.  3.      3l7to 

S20 

32.  Assumpsit wi\\  lie  for* creditors 
share  under  an  order  foratfffJ* 
dend;  Brownv.Buticn,E&G.X 

407  to  410 
33.  And 
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33.  And  in  such  action  (No.  30.) 
the  proceedings  under  the  commis- 
sion are  conclusive  evidence  of  the 
debt ;  Brawn  v.  Bulk n,  E.  20  G.  3. 

Page  407  to  410 

34.  And  the  assignees  cannot,  in 
such  action  (No.  30.)  set  off* 
debt  due  to  the  bankrupt  estate 
by  the  plaintiff;  Brovm  v.  Bullen, 
E.  20  G.  3.         -        407  to  410 

35.  If  a  creditor  has  taken  money 
for  signing  a  bankrupt's  certificate, 
it  shall  be  recovered  back  in  an 
action  for  money  had  and  received, 
because  of  the  oppression,,  and 
that  there  is  not  par  delictum; 
472.  Smith  v.  Bromley,  N.  Pr. 
cor.  Ld.  Mansfield,  E.  I  G.  3. 

696  to  698,  u.  &  n.  (b) 

36.  An  agreement  to  pay  money  to 
the  assignees  of  a  bankrupt  on  his 
certificate  being  allowed,  though 
for  the  benefit  of  all  the  creditors, 
is  void  under  5G.  2.  c.  30.  §  11.; 
Jones  v.  Barkley,  B.  R.  M.  22  G.  3. 

695,11.  [3],  10698,  n. 

37*  Bankruptcy  is  no  pica  in  bar  to 
an  action  of  trespass  for  mesne  pro- 
fits, because  the  damages  are  un- 
certain ;  Goodtitle  v.  North,  II. 
21  G.  3.  -  584, 585 

<£>  38.  But  where  a  demand,  though 
sounding  in  damages,  is  such  as 
can  be  liquidated  and  ascertained, 
without  the  intervention  of  a  jury, 
it  is  a  debt  that  may  be  proved; 
Utterson  v.  Vernon,  B.  R.  H<  30 
G.  3.  -  584,  n.  [<0>  l]. 

39  Vide  Excise,  No.  1.  Extent, 
No.  1.  Lease,  No.  15.  Scot- 
land. 

BAR. 

Trial  at  bar.  Fitfc  Treason,  No.  3. 
Trial,  No.  6,  7. 


«J-  BARBADOES. 
<&  Vide  Jamaica,  No.  2. 


BARGAIN  and  Sale. 
Vide  Evidence,  No.  5. 

BARON. 
Vide  Husband. 


BARRISTER. 

1.  A  barrister  cannot  be  admitted  an 
attorney ;  Ex  parte  Cole,  E.  19 
G.  3.  -  Page  114 

2.  A  mandamus  will  not  lie  to  com* 
pel  the  admission  to  the  degree  of 
barrister ;  Rex  v.  Gray's  Inn,  E. 
20  G.  3.  -  353  to  357 

3.  The  only  remedy  in  case  of  an 
arbitrary  refusal  by  the  Inn  of 
Court  to  which  the  party  belongs, 
is  by  appeal  to  tho  twelve  Judges; 
Rex  v.  Gray's  Inn,  E.  20  G.  3. 

353  to  357 


BASTARD. 

1.  A  bastard  living  with  its  mother 
for  nurture  at  the  place  of  her  set- 
tlement must  be  maintained  by  its 
own  parish,  and  not  by  the  mo- 
ther's; Simpson  v.  Johnson,  M. 
19  G.  3.  •  7  to  9 

2.  When  a  bastard  dies  intestate  the 
king  takes  his  effects,  subject  to 
his  debts.  -  -         548 

3.  An  original  order  of  bastardy  may 
be*  made  at  the  Quarter  Sessions  ; 
Rex  v.  Greaves,  E.  21  G.  3. 

632,  633,  &  n.  [2] 

4.  An  order  of  bastardy,  stating, 
"  whereas  it  hath  appeared  to  us, 
**  SfC."  without  an  express  adjudi- 
cation, that  the  person  charged  is 
the  putative  father,  is  void;  Rex 
v.  Pitts,  E.  21  G.  3.     66%  to  664 

<3>  5.  An  action  will  lie  on  a  bas- 
tardy bond,  at  the  suit  of  parish 
officers,  who  have  advanced  mo- 
ney for  the  bastard,  if  settled  in 
their  parish,  though  no  order  lor 

that 
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that  purpose  has  been  made  upon 
them :  Hays  v.  Bryant,  C.  B.  T. 
29  G.  3.  Page  6,  n.  [<*>] 

BILL. 

f  I.  Where  there  is  no  special  mc 
morandum,  the  bill,  by  fiction,  is 
held  to  be  of  the  first  day  of  the 
term.  -  62,  n.  [f  30] 

t  2.  The  bill,  not  the  latitat,  is,  in 
general,  considered  as  the  com- 
mencement of  the  suit  in  B.  R. 

62,  n.  &  [t  30] 

1 3.  But  where  one  of  the  statutes  of 
limitations  is  pleaded*  the  plaintiff 
may  reply  a  latitat  sued  out  of  the 
preceding  term,  and  the  defendant 
may  rejoin,  that  the  latitat  was 
not,  in  fact,  sued  out  till  the  va- 
cation after  such  preceding  term, 
and  after  the  expiration  of  the 
time  limited  for  bringing  the  ac- 
tion. -  62,  n.  [t  30] 

f  4.  So,  if  the  defendant  plead  a  ten- 
der before  the  exhibiting  of  the 
bill,  and  the  plaintiff  reply  a  latu 
tat  previous  to  the  tender,  the  de- 
fendant may  rejoin  that  there  was 
no  cause  of  action  when  the  lati- 
tat issued.         -         62,  n.  [t  30] 

1 5.  So,  if  there  is  no  special  memo- 
randum, and  the  cause  of  action 
arose  after  the  first  day  of  the 
term,  a  latitat  sued  out  after  the 
first  day  may  be  given  in  evidence 
to  shew  that  the  commencement 
of  the  suit  was  subsequent  to  the 
cause  of  action  ;  Pugh  v.  Martin, 
B.  R.  H.  24  G.  3. 

62,  n.[f30] 

6.  An  attorney  must  be  sued  by  bill ; 
Comerford  v.  Price,  H.  20.  G.  3. 

312  to  $14 

7.  A  bill  against  an  attorney  may  be 
filed  in  vacation  to  save  the  sta- 
tute of  limitations;  Lane  v.  Wheat, 
A  JR.  M.  23  G.  3.  313,  n. 

[t84],314,n.[t] 


t  BILL  of  Costs. 

t  Vide  Attorney,  No.  4,  5,  6, 7, 
9,10,11,12. 

BILL  of  Exchange. 

1.  If  a  bill  of  exchange  is  not  «- 
cepted,  an  action  will  immediately 
lie  against  the  drawer,  before  the 
time  when  it  is  made  payable ; 
Milford  t.  Mayor,  H.  19  G.  3. 

Page  55 

2.  Nothing  but  an  express  declara- 
tion by  the  holder  will  discharge 
the  acceptor ;  Dingwall  v.  Du*- 
star,  M.  20  G.  3.  247  to  250 

t  3.  Though  the  payee  receives  part 
of  the  money  from  the  drawer 
when  the  bill  becomes  due,  and 
takes  an  undertaking  from  him  in- 
dorsed on  the  bill,  by  which  the 
drawer  promises  to  pay  the  re- 
mainder at  a  future  time,  that 
does  not  discharge  the  acceptor ; 
'Ellis  v.  Galindo,  B.  R.  M.  24  G.  3. 
250,  n.  [t7lj 

1 4.  Nor  although  the  payee  in  such 
case  (No.  3.)  should  suffer  several 
years  "to  elapse  before  he  sue  the 
acceptor;  Ellis  v.  Galindo,  B.  R. 
M.  24  G.  3.  250,  n.  [t7l] 

5.  A  bill  of  exchange  given  for  mo- 
ney won  at  play  is  void  even  in  the 
hands  of  an  indorsee  for  rateable 
consideration  without  notice.    247, 

n.  [1],  636,  741  to  744 

6.  An  agreement  to  accept  may 
amount  to  an  acceptance.       299 

7.  Such  agreement  (No.  6.)  may  be 
so  expressed  as  to  put  an  indorsee 
in  a  better  situation  than  the 
drawer.  -  Q99 

8.  An  agreement  to  accept  on  certain 
conditions  is  discharged  if  the 
conditions  are  not  complied  with ; 
Mason  v.  Hunt,  M.  20  G.  3. 

297  to  300 

9.  If  there  is  a  virtual  acceptance  in 
consideration  that  goods  shall  be 

consigned 
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consigned  to  the  acceptor  to  an- 
swer the  bill,  together  with  a  po- 
licy on  them,  the  holder  of  the 
bill,  by  taking  to  the  goods  and 
selling  thenr  himself,  discharges 
the  acceptor ;  Mason  v.  Hunt,  M. 
20  G.  3.  Page  297  to  300 

C^  10.  The  parole  acceptance  of  in- 
land  bills  of  exchange  is  good,  (as 
well  as  of  foreign),  notwithstand- 
ing 9  &  10  W.  3.  c.  17.  §  1.  and 
3  &  4  ^««.  c.  9.  §  5. ;  Lumley  v. 
Palmer,  B.  R.  M.  8  G.  2, 

299,  n.  [«?■] 

11.  An  attorney  sued  by  original  on 
a  bill  of  exchange,  and  declared 
against  as  having  accepted  it  ac- 
cording to  the  custom  of  mer- 
chants, may  plead  his  privilege  in 
abatetnent ;  Comerford  v.  Price,  #. 
20  G.  3.  -  312  to  314 

12.  A  bill  of  exchange  given  upon 
an  usurious  contract  is  void  in  the 
hands  of  an  indorsee,  though  for 
valuable  consideration*  and  without 
notice  of  the  usury  ;  Lowe  v.  WaU 
ler,T.2l  G.3.  736  to  744 

13.  An  indorsement  written  on  a 
blank  note  or  check  in  the  form 
of  a  bill  of  exchange  or  promissory 
note,  will  bind  the  tndorsor  for  any 
sum  and  time  of  payment  which 
the  person  to  whom  he  entrusts  the 
note  so  indorsed  shall  insert  in  it ; 
Russell  v.  Langstaffe,  M.  21  G.  3. 

514  to  516',  &  n.  [1] 

14.  And  the  holder  may  declare 
against  such  an  tndorsor,  as  in- 
dorsor  of  a  bill  of  exchange  or 
promissory  note  ;  Russell  v.  Lang- 
staffe, M.  21  G.  3.         514  to  516 

15.  What  shall  be  reasonable  notice 
to  the  tndorsor  of  non-payment  by 
the  acceptor  of  a  bill  of  exchange, 
or  drawer  of  a  promissory  note, 
is  for  the   decision  of  the  jury. 

515 

16.  A  bill  of  exchange  with  a  blank 
indorsement  being  stolen  and  ne- 
gotiated, an  innocent  indorsee  for 
valuable  consideration  shall  recover 

Vol.  II. 


upon  it  against  the  draper;  Pea* 
cock  v.  Rhodes,  E.  21  G.3. 

Page  633  to  636 

17-  So,  the  innocent  holder  of  a 
forged  bill  of  exchange  for  which 
he  hast  given*  valuable  considera- 
tion, shall  recover  against  the  ac- 
ceptor who  accepted  it,  not  know- 
ing of  the  forgery.  635 

18.  A  bill  of  exchange  being  drawn 
by  A.  ou  B.  payable  to  C.  or  or- 
der, and  indorsed  by  C.  in  these 
words,  "  the  within  must  be  cre- 
dited to  D.  value  in  account,"  and  ' 

D.  being  indebted  to  B.  and  the 
bill  sent  to  B.  and  accepted  by  him, 
and  he  having  given  D.  notice  that 
he  had  received  it  and  placed  it  to 
D.'s  account,  this  is  such  a  spe- 
cial indorsement  as  restrains  the 
negotiability  of  the  bill ;  Ancher  v. 
The  Bank  of  England,  £.  21  G.  3. 

637  to  641 
19-  And  if  afterwards  a  forged  in- 
dorsement, purporting  to  be  by  D. 
to  pay  to  E.  or  order,  is  written 
upon  such  bill  (No.  17*)  and  the 
bill  discounted,  the  person  dis- 
counting it  shall  stand  to  the  loss ; 
Ancher  v.  The  Bank  of  England, 

E.  21  G.  3.  -  637  to  641 
20.  And  if  an.  agent  of  A.  (B.  hav- 
ing become  insolvent),  pay  the 
money  for  A.  and  take  up  such 
bill  (No.  17.)  A.  may  recover  back 
the  money  in  an  action  for  money 
had  and  recetveo\;  Ancher  v.  The 
Bank  of  England,  E.  2 1  G.  3. 

637  to  641 
1 21.  If  a  bill  is  drawn  by  two,  pay- 
able to  "  us  or  our  order,'*  and  sub* 
scribed  by   both,  though  not  in 
partnership,  they  make  themselves 
partners  by  the  form  of  the  bill,  to 
the  effect  of  making  an  indorse- 
ment by  one  of  them  valid ;  Car- 
<uick  v.  Vickery,  B.  R.  H.  23  G.  3. 
653,  n.  [tl34],  654,  n.[f] 
f  22.  But  an  universal  mage  and 
understanding  of  merchants  and 
bankers  may  render  such  an  in- 
£  e  dorsement 
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dorscment  (No.  20.)  void ;  Car- 
vick  v.  Vickery,  N.  Pr.  after  H. 
23  G.  3.  Page  654,  n.  [t] 

23.  In  an  action  against  an  indorsor, 
if  the  declaration  do  not  alledge  a 
demand  on  the  acceptor,  and  re- 
fusal by  him  on  the  day  when  the 
bill  became  payable,  it  is  error t 
and  not  cured  by  verdict ;  Rush- 
ton  v.  Aspinall,  T.  ?1  G.  3. 

679  to  684 

24.  So,  if  the  declaration  do  not  al- 
ledge notice  to  the  defendant  of 
such  demand,  and  refusal  (No.  22.) 
by  the  acceptor;  Rushton  v.  Aspi- 
nall, r.2l<J.3,  6?9  to  684 

BILL  of  Middlesex. 
Vide  Practice,  No.  8* 

BILL  of  jlansom. 
Fide  Ransom, 

t  BILL  of  Rights. 

f  Vide  Table  of  Statutes  after  Title 
Statute. 

BILL  of  Sale. 
Vide  Bankrupt,  No.  3Q. 

BLACK  Act. 

If  the  offender  under  this  act  (9G.  1. 
c.  22. )iscouvicted  within  six  months, 
the  Hundred  is  not  liable.        704 

BOND. 

J.  A  bond  for  performance  of  cove- 
nants or  agreements  is  only  a  secu- 
rity (under  8  &  9  IV.  3.  ell.)  to 
thcextentofthe  penalty  ;  White  v. 
Sealy,  M.  19  G.  3.  49,  50 

<2>  2.  But  «/?<fc  Lord  Lonsdale  v. 
Maw*,  B.  it.  £.  28  G.  3. 

50,n.[20],[«>] 


3.  If  the  condition  of  a  bond  is  that 
a  servant  shall  not  embezzle  any 
money  that  shall  come  to  his  hands 
on  account  of  his  master,  it  is  ne- 
cessary for  the  obligee,  in  an  ac- 
tion on  the  bond,  to  shew  in  his 
replication,  some  particular  sum  or 
sums  embezzled,  and  how  or  from 
whom  received;  Jonesv.  fftilums, 
T.  19  G. 3.  Page2\*>2\$ 

4.  Evidence  of  the  acknowledgment  of 
the  debt  by  the  obligor  is  not  suf- 
ficient to  support  an  action  on  a 
bond  conditioned  for  the  payment 
of  money,  but  the  execution  must 
be  proved ;  Abbot  v.  Plumbs,  T. 
19  G.  3.  -  216,  2/7 

5.  The  condition  of  a  bond  being  to 
render  a  fair,  just,  and  perfect  ac- 
count, in  writing,  of  all  sum  re- 
ceived, if  the  obligor  neglect  to  pay 
over  such  sums  it  is  a  breach  of 
the  condition;  Backe v. Proctor, 
£.20.  G.  3.  3S2toSS4 

6.  Vide  Annuity,  No.  1,  2, 4, 5,  6. 
Bail,  No.  4,  5.  Bankkuft, 
No.  12,  13,  14,  15,  16,  22,  23. 
Insolvent  Debtor,  No.  6. 

t  BOYS. 

t  1.  Where  a  certain  number  of  wjm- 
men  besides  passengers,'*  is  speci- 
fied in  a  warranty  iu  a  policy  of 
insurance,  the  warranty  is  com- 
plied with,  if  there  is  the  speei/ied 
number  including  boys;  oen  *. 
Stupart,  M .  19  G.  3.         1 1  to  14 

\  2.  A  fortiori,  this  seems  to  hold 
(No.l.)  in  the  case  of  a  frprr**fo- 
tion.  -  -        12,  n. 


t  BRIDGES. 

t  1.  Construction  of  §  4.  of  the  rf«- 
tutc  of  bridges  and  highways. 

8  *     189,  ISO 

t  2.  Fide  Table  of  Statutet  alter 
I7f/e  Statute. 


<&-  BRIBERY. 
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<»  BRIBERY. 
<&■  Fit/e  Mis-recital,  No.  4. 


f  CAPIAS. 

i  1.  The  plaint,  not  the  capias,  is  -the 
commencement  of  the  suit  in  the 
Marshahea  court;    Ward  v.  Ho- 

'    neywood,  H.  VS  G.  3.  Page  6l,-62 

f  2.  But  the  capias  is  now  considered 
as  the  commencement  of  the  suit 
inC.  B.  -         62,  n.  [t3l] 

f  3.  And  though  the  declaration  state 
an  original  sued  out,  the  capias  is 
sufficient  evidence  thereof. 

62,n.[t3l] 

CAPITAL  Burgess. 

t  Qu.  Whether  non-residence  is  a 
forfeiture  of  the  office  of  a  capital 
imrgess.  •  157 

CAPTOR,  CAPTURE. 

Vide  Insurance,  No.  10,  12,  15., 
41,42,43,50.     Prize. 

CASE. 

1.  Action  on  the  case.  Vide  Action, 
No.  1,  2, 3,  4.    Assumpsit. 

3.  A  case  cannot  be  sent  by  the  com- 
mittee of  appeals  of  the  privy  coun- 
cil for  the  opinion  of  a  court  of 
law.  .  -  -  344,  n. 

3.  Nor  by  the  Master  of  the  Rolls. 

344,  n.  • 

f  4.  Though  in  the  case  of  Coulson 
v.  Coulson,  that  (No.  3.)  seem*  to 
have  been  done.        344,  n.  [f  90] 

i  CAUSE  of  Action. 

Vide  Bill,  No.  4,  5.  Latitat. 
Plea  pleaded.  No.  3,  4. 


CERTAINTY. 

1.  The  different  sorts  of  certainty. 

Page  158  to  159,  158,  n.  [f53] 

2.  Certainty  to  a  certain  intent  in  ge- 
nera} is  all  that  is  requisite  in 
founts,  replications,  and  indictments, 
And  returns  to  writs  of  mandamus, 
and  habeas  corpus.  -  159 

3.  Such  certainty  (No.  2.)  means 
what,  upon  a  fair  and  reasonable 
construction,  may  be  called  cer- 
tain, without  recurring  to  possible 
facts.  .  -  ^59 

4.  Certainty  to  a  common  intent  is 
sufficient  in  pleas  in.  bar.  158 

5.  Certainty  to  a  certain  intent  in  every 
particular  is  necessary  in  estoppels. 

159 

CERTIFICATE  by  a  Judge. 

1.  The  certificate  of  the  Judge  or 
court  that  there  was  probable  cause 
for  seizing  a  ship  or  goods  as  con* 

.  traband,  shall  protect  the  person 
making  the  seizure  and  prosecut- 
ing for  a  condemnation,  although 
the  ship  or  goods  should  be  ac- 
quitted. -  107,  108 

2.  Or,  when  an  action  is  brought  for 
seizing  a  ship  or  goods,  although 
there  is  a  verdict  lor  the  plaintiff", 
if  the  Judge  or  court  grant  such 
certificate  (No.  1.)  the  plaintiff 
shall  not  have  more  than  nominal 
damages,  besides  his  ship  or  goods, 
and  shall  not  have  costs.  107 

3.  Such  certificate  (No.  U)  may  be 
granted  after  the  trial  or  sentence  ; 
Sullivan  v.  Montague,  U.  19  G.  3. 

106  to  109 
f  4.  And  although  no  suit  /has 
been  commenced  in  the  Exche- 
quer for  the  condemnation  of  the 
ship  or  goods  ;  Renallt  v.  Cooper, 
B.  R.  E.  22  G.  3. 

,108,  n.  [f45] 

5.  And    by  a  court  of  appeal  from 

the  Admiralty  jurisdiction   in  the 

E  e  2  Plantations  ; 
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Plantations;    Sullivan    v.    Mon- 
tague, H.  IS  G.  3. 

Page  106  to  109 
6.  Vide  Costs,  No.  2,  7,  8, 1£>. 

CERTIFICATE  of  a  Bankrupt. 

Fide  Bankrupt,  No.  1,  2,  12, 13, 
14,  15,  16,  20,  24,  25,  26,  31, 
35,  36,  37,  38. 

CERTIFICATE  of  a  Pauper. 

1.  Instance  where  it  shall  not  ope- 
rate to  prevent  the  pauper's  son 
from  gaining  a  settlement  in  the 
certifying  parish ;  Rex  v.  Framp* 
ton,  T.  20  G.  3.  418,  419 

2.  A  residence  on  the  pauper's  own 
estate,  whatever  the  value  is,  dis- 
charges a  certificate. 

770,  &n.[l] 

CERTIFICATE  of  a  Custom. 

1.  If  the  Recorder  of  London  has  cer- 
tified a  custom  as  part  of  the  cus- 
toms of  London,  the  court  must 

•    take  notice  of  it.  -  380 

2.  And  it  cannot  be  certified  again. 

380 

CERTIORARI. 

1.  A  certiorari  will  not  lie  to  remove 
a  conviction  by  commissioners  of 
excise  for  the  double  duties  on 
beer;  Rex  v.  Whitbread,  M.  21 
G.  3.  -.  549  to  553 

t  2.  But  a  certiorari  will  lie  to  re- 
move conviction  under  st. 1 1  G.  1 . 
c.  30.  §  16.  for  harbouring  tea  and 
spirits,  either  by  justices  of  peace 
or  commissioners  of  excise  ;  Rex  v. 

■    Abbot,  B.  R.  H.  23  G.  3.      553  n. 
[f  113],  to  555,  n.[t] 

+  3.  But  such  certiorari  will  not  be 

granted  on  an  objection  to  the  con- 

vidian  founded  on   the    merits; 

Rex  v.  Abbot,  B.  R.  H.  23  G.  3. 

553  n.[t  113],  to  555,  n.[t] 


4.  A  certiorari  cannot  be  sued  out 
as  of  course,  and  without  laying  1 
special  ground  before  the  coon,  to 
remove  proceedings  in  an  act'm  in 
the  courts  of  the  counties  paktat;  « 
Zinck  v.  Langton,  T.  21  G.  3. 

Page  749  to  75C 

5.  Nor  to  remove  such  proceedings 
(No.  4.)  in  the  courts  of  Gmt 
Sessions  in  Wales ;' WV&am  v. 
Thomas,  B.  R.  E.  22  G.  3. 

751,  a.  [2] 
<3^  6.  In  all  cases  where  a  defend- 
ant applies  for  a  certiorari,  be 
must  state  a  special  ground  by 
affidavit;  Rex  v.  Eaton,  M.n 
G.3.  -  751,h.[2<&] 

7.  Vide  CoixviCTiox,  No.  3. 

CESTUI  que  Trust. 

Vide  Equitable  Estate.  Eject* 
sient,  No.  3. 

CESTUI  que  Use. 
Vide  Use. 

CHANCERY. 

Vide  Exchequer  Chamber,  No.  5. 
Practice, 
No.  2. 


No.    10.      Leas^ 


CHARTER. 

1.  A  charter  creating  a  new  corpora- 
tion must  be  accepted  in  Moittt 
all.  -  535,n.[l] 

2.  Qu.  Whether  a  charter  granted  to 
an  existing  corporation  may  not  be 
accepted  in  part.      535,  &  d.  [0 

3.  Vide  Corporation,  No.  U 
Cousty,  No,  1. 

CHARTERJVr}. 

1 .  Freighters  of  ships  under  the  char- 
ter-parties of  the  East-India  Com- 
pany are  not  answerable  for**- 
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mage  or  loss  to  the  cargo  happen- 
ing by  the  act  of  God ;  Hotkam  v. 
The  East-India  Company,  M.  20 
G.  3.  Page  272  to  278 

2.  **  Ship-damage?  in  those  charter- 
parties  means  damage  from  negli- 
gence, insufficiency,  or  bad  stow- 
age in  the  ship,  exclusive  of  what 
is  occasioned  by  storm  or  other 
sea-hazard  ;  Hot  ham  v.  The  East- 
India  Company,  M.  20  G.  3. 

272  to  278 

CHILDREN. 

1.  Children,  whether  legitimate  or 
bastard,  living  with  their  mother 
for  nurture,  but  having  a  different 
settlement  from  her,  are  to  be  main-* 
tained  by  their  own,  not  their  mo* 
ther/s  parish  ;  Simpson  v.  Johnson, 
M.  19  G.  3.  7  to  9-  Rex  v.  Hem- 
ling  ton,  H.  17  G.  3. 

9,  n.  [0,  10,  n. 

2.  Operation  of  the  word  "  children," 
in  a  mil.  Vide  Will,  No.  19, 
21. 

%  CLERGYMAN. 

1.  A  clergyman  is  not  liable  to  serve 
on  juries.        -         190,  &  n.  («i) 

2.  Vide  Marriage,  No.  4. 


t  COMMENCEMENT  of  Action. 

t  Vide  Bill,  No.  2, 3, 4,  5.  Capias. 
Latitat.  Marshalsea  Court. 
Plea  pleaded,  No.  3, 4. 


COMMISSION. 

1.  What  debts  are  provable  under 
a  commission  of  bankrupt.  Vide 
Bankrupt,  No.  2, 11,15, 17. 

2.  What  debts  are  not.  Vide  Bank- 
rupt, No  13,  14, 16,  18. 

3.  K«fc  Assize.  NwiPrtW.  0OOJ- 
»URY,No.  9. 


t  COMMISSIONERS  of  Excise. 

f  1.  Their  powers  as  to  the  excise 
laws  within  the  bills  of  mortality, 
and  those  of  justices  of  the  peace 
in  all  other  places  are  co-ex  ten- 
sive. -  P°gc  55,  n.  [t] 

t  2.  Vide  Certiorari,  No.  1,  2, 
3. 

t  COMMON  BAIL, 

f  Vide  Affidavit,  No.  4.  Bail, 
No.  7. 


COMMON  PLEAS. 

Vide  Oyer,  No.  2.  Trial,  No.  3. 
f  Capias,  No.  2,  3. 

<£>■  COMMONS. 
<Q*  Vide  House  of  Commons. 

COMPETENCY. 

Competency  of  evidence.  Vide  Evi- 
dence. 

CONCLUSION. 

When  the  conclusion  of  %plea  should 
be  to  the  court,  and  when  to  the 
coun  try.  Vide  Pleading,  No.  2.* 
13, 14.  Traverse.  Verifi- 
cation. 

CONCLUSIVE. 

What  evidence  shall  be  conclusive, 
and  in  what  cases.  Vide  Admi- 
ralty, No.  3.  Bankrupt,  No. 
33.  <&  Foreign  Judgment, 
No.  2, 3. 

CONCURRENT. 

1 .  What  remainders  arc  said  to  be 

concurrent.     265^  487,  n.  483, 11. 

£  e  3  i-  2.  The 
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£  The  inaccuracy  of  that  expres- 
sion*        •  -     Page  488  n. 

CONDEMNATION. 

Condemnation  in  a  foreign  court  of 
Admiralty.  Vide  Admiralty, 
No.  3.    Insurance,  No.  41. 

CONDITION. 

Vide  Agreement.  Bail,  No.  6\ 
Bono,  No.  1,  2,  3,  4,  5. 


CONDITION  Precedent. 

1.  Instance  where  the  vesting  of  a 
prior  limitation  is  not  a  condition 
precedent  in  a  will ;  Bradford  v. 
Foley,  H.  19  ft  3.  63  to  66 

2.  Instance  where  it  is ;  Doe  v.  Shipp- 
kard,  H.  \9  ft  3.  75  to  79 

3.  Where  the  performance  of  one 
covenant  is  a  condition  precedent  to 
another  ;  Kingston  v.  Prat  on,  B. 
R.E.  13  ft  3.  689  to  691 

4.  Instances  of  conditions  precedent 
in  policies  of  insurance.  Vide  In- 
surance, No.  45,  46.  Lease, 
No.  6. 

CONDITIONAL  Imitation. 

In  wilU conditional  limitations  are  all 
either  contingent  remainders  or  exe- 
cutory devises.       755,  n.  [1],  756 

f  CONFESSION  of  Parties. 
f  Vide  Acknowledgment. 

CONSCIENCE, 
Via]e  Court,  No.  1. 

O  CONSIDERATION. 

$y  1 .  There  is  a  sufficient  considera- 
tion, in  conscience,  to  support  an 


action  for  a  promise  to  pay  a  W, 
discharged  by  an  insolvent  dtkm 
act ;  Best  v.  Barter,  B.R.M.% 
G.3.  Page  t01,n.[tU2] 

O  2  S.  P.  (No.  1.)  as  to  a  dis- 
charged by  bankruptcy ;  Trwam 
v.  Fenton,  B.  R.  II.  17  ft  3.  C«* 
skott  v.  Bennett,  B.  R.  M.  29  C.  3. 
101,  n.  [t42<2?] 

CONSTABLE. 

1.  When  entitled  to  double  cwfj. 
Fide  Costs,  No,  J. 

2.  \V,hen  a  constable  may  plead  the 
general  issue,  and  give  matter  01 
justification  in  evidence.  307 

3.  Qtf.  Whether  an  inhabitant  of  the 
city  of  Oxford,  but  entitled  to  the 
privileges  of  the  University ,  is 
liable  to  serve  the  o#rce  of  con- 
stable for  the  city.         531  to  538 

4.  An  attorney  is  not  compellable  to 
serve  as  a  constable.  -53S 

5.  Nor  an  alderman  of  London.    53S 

6.  Vide  Indictment,  No.  7.  Lect, 
No.  1.     PEACE-O^rcer. 


CONSTRUCTION. 

1.  All  mercantile  contracts  ought  \o 
have  a  liberal  construction.    277 

2.  Subsequent  words  in  azwtfordeed 
may  qualify  the  extent  of  prior  ge- 
neral words.  -  525 

3-  Instances  where  they  have  been 
held  to  d6  so.  -  323 

5.  The  palpable  mistake  of  a  word  in 
a  deed  shall  not  defeat  the  mani- 
fest intent  of  the  parties.        5S4 

5.  When  the  computation  of  time  is 
from  or  after  an  act  done,  the  dsj 

when  the  act  was  done  is  to  be  «- 
eluded;  %  Rex  v.  Addcrlq,  M.  21 
ft  3,      '      -  403  to  4^5 

6.  Observations  on  the  rule  io 
Shelly's  case.  489,  4$J,  401 

501, 506,  n.  50S 

7.  That  rule  does  not  hold  where  the 
est  ate  for  life  is  in  one  conveysn^ 

ana 
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And  the  limitation  to  the  heirs  in 
another;  Doe  v.  Fonnereau,  M.Ql 
G.  3.  Page  487,  to  509 

8.  Vide  Equity,  No.  2.  Maxims, 
No. 2,  9.  10,  Hi  17,  18.  Power, 
No.  3,  8. 

CONTEMPT. 

Vide  Attachment,  No.  4.  Wit- 
mess,  No.  3. 

CONTINGENCY. 

The  meaning  of  the  terms  "  double 

contingency,"  or  "  contingency  with 

a  double  aspect.*9        66,  494,  499, 

502,  503,  504,  &  n.  [2],  505,  n. 

CONTINGENT  Debt. 

Vide  Bankrupt,  No.  13,  14,  15, 
16,17,  18,  19,120. 

CONTINGENT  Remainder. 

Vide  Remainder,  No.  6.  Will, 
No.  36. 

CONTRABAND. 
Vide  Smuggling. 

CONTRACT. 

1 .  Mercantile  contracts  ought  to  have 
a  liberal  construction.  277 

%  Vide  Agbeement.  Allega- 
tion, No.  4.  Artillery.  As- 
sumpsit, No.  4.  Bankrupt, 
No.  22.  Court,  No.  5.  Exe- 
cutory,.^. 1.  Gaming,  No.  1, 
2.  Indemnity.  Insurance, 
No.  41,  42,  43,  45,  46,  47. 
Partner,  No.  1.  Privity. 
Usury,  No.  4. 

t  CONVEYANCE, 
t  A  Jine  and  the  deed  to  lead  the 


uses,  arc  to  be  considered  as  one 
conveyance.  -  Page  45 

CONUSEE,  CONUSOR. 
Vide  Fixe,  No.  1. 

CONVICTION. 

1 .  A  conviction  by  &  justice  of  peacd 
is  void,  unless  it  set  forth  the  evi- 
dence ;  Rex  v.  Read,  M.  21  G.  3. 

486,  487 

2.  Difference  between  convictions 
and  orders  of  justices.       1 16,  663 

3.  Every  conviction  may  be  re- 
moved into  the  court  of  King's 
Bench  by  certiorari,  unless  where 
the  power  is  expressly  take* 
away  by  statute.  -  549 

4.  A  conviction  by  the  commis- 
sioners of  excise  under  12  Car.  2. 
c.  24.  §  33,  cannot  be  removed  by 
certiorari ;  Rex  v.  Whitbread,  M. 
21  G.  3.  -  549  to  553 

5.  A  conviction  for  using  a  gun; 
"  being  an  engine  for  the  destruc- 
tion x)f  game,'9  without  adding 
that  the  party  used  it  for  the  de- 
struction of  game,  is  void;  Rex  v. 
Hunt,  E.  15  G.  3.       682,  n.  [l]. 

6.  The  information  in  a  conviction 
for  killing  game  must  negative  all 
the  qualifications  in  22  &  23  Car. 
2.  c.  25.;  Rex  v.  Wheatman,  E. 
20  G.  3.  -         -         345,346 

7.  Vide  Order,  No.  2. 

CONVOY. 

Vide  Insurance,  No.  8,  9,  20,  21, 
33,  34,  46. 

COPE. 

Cope  and  lot,  in  lead  mines,  are 
rateable  to  the  poor;  Rowlls  ▼. 
Cell,  B.  R.E.16  G.  3.  304,  n.  [l] 

COPY. 

1.  The  copy  of  a  marriage  register 

is  good  evidence.    -     174,  594,  n. 

Ee4  2.  And 
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f .  And  of  depositions  before  commis- 
sioners of  bankrupt,  when  recorded 
according  to  5  G.  2  c.  30.  §  41. 
Page  258,  n.  [l] 
5.  And  of  entries  in  the  journals  of 
parliament;   Rex  v.  Lord  George 
Gordon,  H.21G.  3.  593,  6r  n.  [3], 
59*,  n. 

4.  And  of  the  transfer  books  of  the 
East-India  Company.    593,  n.  [l]t 

&  594,  n. 

5.  And  wherever  the  original  is  of  a 
public  nature,  though  not  a  re- 
cord.       •  594,  n. 

COPYHOLD. 

1.  Qtf.  If  copyhold  estates  are  in* 
eluded  in  the  word  hereditaments 
in  27  Eliz.  c.  4.  §  2.      716,  n.  [l] 

2.  One  gross  fine  cannot  be  assessed 
on  the  admission  to  several  copy- 
hold tenements ;  Grant  v.  Astle, 
T.  21  G.  3.         -         722  to  731 

3.  And  if  it  is  so  stated  (No.  2.)  in 
the  declaration  in  an  action  for 
the  fine,  (Vide  Assumpsit,  No. 
1 1 .)  it  is  error,  and  not  cured  by 
verdict;  Grant  v.  Astle,  T.  21  G. 3. 

722,  731 

4.  Qu.  Whether  copyhold  tenures  arose 
out  of  villenage.      724,  n.  725,  n. 

5.  Vide  Fine  on  admission,  &c. 
No.  1.  Hereditament.  Mort- 
gage, No.  14.  Que  Estate. 
Will,  No.  34,  35. 

CORONER. 

A  coroner  is  not  liable  to  serve  on 
juries.         -  190 

CORPORATION. 

1.  The  power  of  amotion  is  inciden 
tal  to  the  body  at  large  in  every 
corporation,  unless  where  it  is  ex- 
pressly confined  to  a  select  part, 
by  shorter,  bye-law,  &c.  Rex  v. 
Lyme  Regis,  E.19G.  3.  149  to  160 

2.  Therefore,  in  a  return  to  a  man- 
damus to  restore,  if  it  is  stated 


that  the  party  was  amoved  by  the 
body  at  large,  it  is  unnecessary  to 
aver  that  the  power  is  vested  in 
them ;  Rex  v.  Lyme  Regis,  E.  1§ 
G.  3.  -  Page  149  to  160 

3.  If  the  party  means  to  contend 
that  it  is  confined  to  a  select  part, 
he  must  alledge  it  in  reply  to  the 
return.        -  -  159 

4.  Where  non-residence  is  a  good 
ground  of  amotion,  it  is  unneces- 
sary, before  proceeding  to  amove 
the  party,  to  summon  him  to 
come  and  reside;  Rex  v.  Lyme 
Regis,  E.  19  G.  3.   -    149  to  !<&> 

<&*  5.  But  the  non-residence  does 
not  actually  determine  the  office, 
till  a  judgment  of  amoral  has 
been  pronounced  by  the  corpora- 
tion ;  Rex  v.  Heaven,  B.  R.  M.S9 
G.3.        -        -      157,n.[<&l] 

6\  Qu.  If  the  same  nicety  is  re- 
quired in  a  charge  to  ground  a 
disfranchisement  as  in  an  indict- 
ment.        -        -         -         -     182 

7.  To  prove  the  existence  of  an  ag- 
gregate corporation  consisting  of 
different  incorporated  trades,  en- 
tries of  admission  into  the  dif- 
ferent trades,  as  into  the  company 
of  carpenters,  the  company  of 
plasterers,  &c.  arc  admissible  evi- 
dence ;  The  Company  of  Carpenters 
v.  Hayward,  E.  20  G.  3.  3?4,  375 

8.  The  court  will  not  decide  the  va- 
lidity of  the  election  of  a  corpora- 
tor if  the  question  is  new  or  doubt- 
ful, on  a  rule  to  shew  cause  for 
an  information  in  the  nature  of 
quo  warranto  ;  Rex  v.  Godwin,  E. 
20  G.  3.         -         -       397  to  401 

9.  Vide  Chart**.  Custom,  No.  1. 
Information,  No.  4.  Stamps, 
No.  1. 

CORPORATOR- 

Vide  Corporation. 

COSTS. 

1.  The  plaintiff  in  an  action  for  tak- 
ing 
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ing  his  ship  or  goods,  shall  not 
have  costs,  although  a  verdict 
should  pass  for  him,  if  the  judge 
or  court  certify  that  there  was 
probable  cause  of  seizure  as  con- 
traband. -  -  Page  107 
f  2.  A  certificate  that  a  trespass 
was  wilful  and  malicious  under  8 

6  9  W\  3.  c.  1 1.  §  4,  made  out  of 
court  is  void,  and  does  not  entitle 
the  plaintiff  to  full  costs.    108,  n. 

[t46] 

3.  To  entitle  a  defendant  to  costs 
under  3  Jac.  1.  c.  15.  5  2.  &  4, 
when  the  damages  arc  under  40*. 
lie  must  shew  that  he  is  resiant  in 
the  city  of  London.    245,  &  n.  [2] 

4.  Qtf.  If  he  must  not  also  shew  that 
the  plaintiff  is.       -      245,  n.  [2] 

5.  If  the  damages  are  under  40*.  in 
assumpsit  against  an  inhabitant  of 

.  Middlesex,  the  defendant  shall  have 
double  costs,  whether  the  plaintiff 
sue  in  his  own  right,  or  as  per* 
tonal  representative ;  Wast  v.  Wy- 
burd,  M.  20  G.  3.      -     246,  247. 

€.  But  a  personal  representative 
cannot  be  sued  in  the  county 
court  of  Middlesex,  and  shall 
therefore  pay  costs,  though  the 
damages  are  under  40*.;  Ailway 
v.  Burrows,  M.  20  G.  3.  263,  264 

7.  To  entitle  a  constable,  justice  of 
peace,  &c.  to  double  costs  under 

7  Jac.  I.e.  5,  it  must  be  certified 
by  the  judge  who  tried  the  cause, 
that  the  defendant  acted  by  virtue 
or  reason  of  his  office ;  Grindley 
v.  Nottoway,  H.  20  G.  3.  307, 308 

t  8.  Unless  (No.  7*)  upon  a  special 
verdict,  it  appears  by  the  facts 
there  found,  that  the  defendant 
was  acting  by  virtue  of  his  office  ; 
Bonn  v.  Pick™,  B.  R.  M.  23  G.  3. 
308,  n.  [t  82] 

9.  On  a  rule  for  an  information, 
though  the  court  may  think  a 
ground  is  laid,  yet,  if  under  the 
circumstances  the  payment  of  the 
prosecutor's  costs  appears  an  ade- 
quate punishment,  they  will  dis- 


charge the  rule,  on  the  defen- 
dant's undertaking  so  to  do ;  Rex 
v.  Morgan,  H.  20  G.  3.  Page  314 

10.  In  taxing  costs,  the  contingent 
losses  which  witnesses  may  Lave 
suffered  by  obeying  the  subpama 
cannot  be  allowed ;  Thellvson  v. 
Staples,  T.  20  G.  3.  438,  439 

11.  If  there  is  a  plea  of  tender  as  to 
part  and  non  assumpsit  as  to  the 
residue,  and,  the  issue  on  the  ten- 
der being  found  for  the.  defendant, 
the  balance  proved  is  under  40*. 
yet  the  defendant,  though  within 
the  jurisdiction  of  the  county 
court  of  Middlesex,  is  not  entitled 
to  costs  under  23  G.  2.  c.  33. 
§  19;  Heaward  v.  Hopkins,  AT. 
21  G.3.  -  448,  449 

12.  Nor  if  the  debt  is  reduced  under 
40*.  by  a  set-off.        -      448,  449 

13.  Where  there  are  issues  joined  on 
several  counts,  and  on  some  a 
verdict  is  found  for  the  plaintiff, 
and  on  others  for  the  defendant, 
the  defendant  shall  not  have  costs 
on  the  part  of  the  record  on 
which  the  verdict  is  found  for 
him  ;  Butcher  v.  Green,  E.QlG.  3. 

677,  678 

14.  Where  the  issue  is  found  for  the 
plaintiff  on  a  special  plea,  or  he 
has  judgment  on  demurrer  to 
such  plea,  he  is  to  have  costs,  by 
4  Ann.  c.  l6.  4  5.    -      678,  n.  [2] 

15.  Qu.  If  that  clause  of  4  Ann. 
(No.  14.)  extends  to  cases  where 
there  is  judgment  for  the  plaintiff 
on  a  demurrer  to  a  special  plea, 
and  afterwards  a  verdict  for  the 
defendant  on    the  general   issue. 

678,  n.  [2] 
<t>  16.  If  there  are  several  issues 
on  several  special  pleas  of  justifi- 
cation, and,  on  the  general  plea 
of  not  guilty,  all  arc  found  for 
the  plaintiff,  except  one  of  the 
special  justifications,  which  is 
found  for  the  defendant,  but  af- 
terwards held  insufficient  in  point 
of  law,  so  that  the  plaintiff  has 
judgment, 
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judgment,  the*  plaintiff  shall  not 
have  the  costs  on  such  issue 
found  for  the  defendant ;  Kirk  v. 
Nowill,  B.  R.E.  26  G.  3.  • 

P<?gf678,  n.  [Q<»] 

17.  An  avowant  shall  pay  costs  on 
the  special  avowries  found  against 
him;  Stone  v.  Forsyth,  B.  R.  T. 
22  G.  3.        -        -      709,  n.  [2] 

18  And  shall  not  have  costs  on  the 
affirmance  of  a  jodfnwnt  in  his 
titvoar  on  a  writ  of  error. 

709,n.[2] 

19.  On  trespass  for  breaking  the 
plaintiff's  close,  and  digging  up 
the  soil  upon  the  place  in  which, 
&c.  and  taking  and  carrying  away 
the  same,  if  the  defendant  plead 
not  guilty,  and  a  verdict  is  found 
for  the  plaintiff,  but  with  damages 
under  40#.  and  the  judge  docs 
not  certify,  he  shall  have  no  more 
costs  than  damages;  Clegg  v. 
Molyneux,  T.  21  G.3.    780,781 

20.  Vide  Agekt,  No.  1.  Allega- 
tion, No.  2.  UusBAKft,  No.  4. 
Prohibition,  No.  2.  Trial, 
No.  7,  8. 

COUNCIL. 

The  law  committee  of  the  Privy  Conn* 
vii  cannot  send  a  case  to  a  court 
of  law  for  their  opinion.       344, 11. 

COUNSEL. 
Fide  Barrister. 

COUNT. 

1.  What  certainty  is  necessary  in  a 
count.     Fide  Certainty,  No.  2. 

2.  Vide  Costs,  No.  13.  Vbiidict, 
No.  6,  7. 

'  COUNTRY. 

When  a  plea,  &c.  should  conclude  to 
the  country.  Vide  Pleading, 
No.  12.    Traverse. 


COUNTY. 

1.  The  King  cannot  by  charter  au- 
thorize the  trial  of  crimes  out  of 
the  county  where  they  were  com- 
mitted ;  Bex  v.  Goitgh,  T.  21  G.  3. 

Page  791  to  ?33 

2.  Vide  WALts,  No.  4. 

COUNTY  Palatine. 

A  certiorari  does  not  lie  to  remote 
civil  proceedings  from  the  courts 
of  the  counties  palatine  without 
special  cause ;  Zinck  v.  IaBgton, 
T.  21  G.  3.  -         749  to  732 

COURT. 

t  1.  Instances  of  what  the  court 
will  take  notice  of.  Vide  Cus- 
tom, No.  10.  Parliament, 
No.  1,2. 

t  2.  What  they  will  not  Viit 
Custom,  No.  11.  Private  Sta- 
tute, No.  2. 

t  3.  Instances  of  what  is  within  the 
province  of  the  court,  and  what 
within  the  province  of  the  jury. 
Fide  Damages,  No.  5.  Iksur* 
autce,  No.  28.  Interest  of 
Money,  No.  1,  2.  Jury,  No.  3. 
Witness,  No.  1. 

4.  An  action  for  use  and  occupation 
does  not  lie  in  the  court  of  con- 
science for  the  city  of  London; 
Woolley  v.  Cloutman,  M.  20  G.3. 

244  to  246 

5.  Nor  any  action  for  rent,  or  any 
real  contract,  or  for  any  debt  aris- 
ing by  reason  of  any  cause  con- 
cerning a  testament,  matrimony, 
or  any  thing  concerning  or  be- 
longing to  the  ecclesiastical  covrt. 

6.  Nor  for  any  such  matters  (No.  5.) 
in  the  court  of  requests  for  the 
Tower  Hamlets.  -  2*5 

7.  An  inferior  court  cannot  grant  » 
new  trial.  -  .380 

8.  A  court  of  error  may  award  a 

vinirt 
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venire  de  novo ;  Grant  ▼.  Astle, 
T.21G.3.  -  Page  722, 731 
<t>  9.  But  not,  it  should  seem,  to 
an  inferior  court;  Trevor  v.  Wall, 
B.  R.  E.  26  G.S.  732,  n.  [t  157 <&] 

10.  Court  Lett.    Vide  Lect. 

11.  Vide  Attorney,  No.  15,  17. 

COVENANT. 

1.  No  set  form  of  words  is  necessary 
to  constitute  a  covenant.    27,  766 

2.  Any  words  amounting  to  an 
agreement,  if  under  seal,  are  suffi- 
cient. -  -  766 

3.  If  there  is  a  power  for  husband 
and  wife  jointly  to  declare  the 
uses  of  a  fine  of  the  wife's  estate, 
and  the  husband  covenants  with 
a  lessee  for  quiet  possession  against 
any  person  claiming  under  the  hus- 
band, his  executors  shall  be  liable 
if  the  lessee  is  evicted  by  a  re- 
mainder-man claiming  under,  a ' 
joint  execution  of  the  power; 
Hurd  v.  Fletcher,  itf.   19  G.  3. 

43  to  45 

4.  A  covenant  for  rent  in  a  lease 
does  not  bind  an  under-tenant', 
Holford  v.  Hatch,  E.  19  G.  3. 

183  to  137 
t  5.  If  the  whole  of  a  term  is  made 
over  by  the  lessee,  although  in 
the  deed  he  reserves  the  rent  and 
a  power  of  entry  for  non-payment 
to  himself  and  not  to  the  original 
lessor,  and  although  he  introduce 
new  covenants,  the  person  to 
whom  it  is  made  over  may  sue 
the  original  lessor  or  his  assignee 
of  the  reversion,  or  be  sued  by 
them,  as  assignee  of  the  term,  on 
the  respective  covenants  in  the 
original  lease ;  Palmer  v.  Edwards, 
B.  R.  E.  23  G.  3.  1 87,  n.  [+  59], 
188,  n.[t] 
t  6.  Qu.  If  such  new  covenants 
(No.  5.)  are  good.  -  1 88,  n.  [t] 
7-  If  one  covenant  to  do  a  certain 
act  in  consideration  of  a  reward, 
and  the  other  party  prevent  the 


stipulated  thing  from  being  li- 
terally done,  and  accept  some- 
thing else  as  an  equivalent,  he 
may  be  sued  for  tnc  reward,  and 
the  reason  of  the  non-compliance 
with  the  literal  terms  averred  in 
the  declaration;  HUkam  v.  The 
East  India  Company,  M.  20  G.  3. 
Page  272  to  278.  684  to  695 

8.  Covenant  will  lie  against  an  ori- 
ginal lessee  before  he  takes  actual 
possession.        -        -  46 1 

9.  And  against  an  assignee  wider  an 
absolute  indefeasible  assignment 
of  the  whole  interest  in  the  term  ; 
Watktr  v.  Reeves,  B.  A.  AT.  22 
G.3.       -      46l,n.[l],to463tn. 

10.  But  not  against  a  mortgagee  of 
the  term,  even  after  the  mortgage 
is  forfeited  till  he  takes  actual 
possession;  Eaton  v.  Jaqiies,  Af. 
2a  G.  3.  -  455  to  46l 

11.  In  a  common  indenture  of  ap- 
prenticeship under  5  Eliz.  c.  4,  be- 
tween the  father,  the  son,  and  the 
master;  the  father  is  answerable 
in  covenant  for  what  is  to  be  per- 
formed by  the  son;  Branch  v. 
Ewington,  M.  21  G.  3. 

518  to  519,  *  n.  [2] 

12.  In  a  declaration  in  covenant,  it 
is  only  necessary  to  state  as  much 
of  the  deed  as  will  shew  the  plain- 
tiffs title.  -  -  667 

13.  And  that  need  not  be  done  m 
heec  verba,  but  according  <o  the 
legal  effect.  6l>7  to  669 

14.  Where  something  is  covenanted 
or  agreed  to  be  done  by  each  of 
two  parties  at  the  same  time,  he 
who  was  ready  and  offered  to  per- 
form his  part,  but  was  discharged 
by  the  other,  may  maintain  an  ac- 
tion against  the  01  her  for  non- 
performance of  his  part ;  Jones  v. 
Barkley,  T.  21  G.  3.      684  to  695 

<3>  15.  So,  if  he  was  prevented  by 

the   neglect  and   default  of    the 

other  party;    Hot  ham  v.  The  East 

India  Company,  B.  It  H.  27  G.  3. 

69*,n.[0] 

16.  Where 
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16\  Where  there  are  mutual  and  in- 
dependent covenants,  either  party 
may  recover  damages  for  a  breach 
by  the  other,  and  it  is  no  excuse 
for  the  defendant  to  alledge  a 
breach  by  the  plaintiff  of  the  co- 
venants to  be  performed  by  him. 
Pag€  690 

17-  Where  covenants  are  conditional 
and  dependant,  the  performance 
of  the  one  is  a  condition  precedent 
to  the  performance  of  the  other ; 
Kingston  v.  Preston,  3.  JR.  E.  13 
G.  3.  689  to  691 

18.  Instances  where  covenants  or 
'  agreements  arc  conditions  precedent, 
and  where  not.  684  to  695 

<£>>  19.  Where  a  covenant  goes  to 
the  whole  of  the  consideration  on 
both  sides,  it  is  a  condition  prece- 
dent; Duke  of  St.  Alton's  v. 
Shore,  C.  B.  T.  29  G.  3. 

1  690,n,[<&] 

20.  Instances  where  a  party  has  done 
*    enough  to  entitle  himself  to  an  ac- 
tion of   covenant,    or    upon    an 
agreement.  685  to  689 

21.  Instances  where  he  has  not. 

685  to  693 

22.  Vide  Equity,  No.  2.  Hus- 
band, No.  I,  2. 

COVENTRY. 
Vide  PooR-rrfc,  No.  10,  11. 

COVERT,  COVERTURE, 
tfrrfe  Husband. 

CREDITOR. 
Vide  Bankrupt.    Decree,  No.  1. 

CRIMINAL  Contention. 

1.  An  action  for  criminal  conversa- 
tion is  the  only  civil  case,  where 
the  actual  celebration  of  a  mar- 
riage must  be  proved.  174 

2.  Vide  Evidekce,  No.  17. 


CROSS  Remainder. 
Vide  Remainder,  No.  1,2. 

CROWN. 

Vide  Administration,  No.  4. 
Bastard,  No.  2.  Excise,  Ex- 
tent, Forfeiture,  No.  1.  Na- 
vigable River. 

CRUISE. 

Sense  of  the  word  "  cruise,"  in  poTt- 
cics  of  insurance.  Page  528 

CUSTOM. 

1.  A  corporation  being  entitled  to  a 
customary  duty  on  com  imported, 
a  custom  that  factors,  free  of  the 
corporation,  shall  receive  to  their 
own  use,  that  part  of  tbe  duly 
which  arises  from  corn  consigned 
to  them  as  factors,  is  good  in  lav; 
Cockstdge  v.  Fanshaxv,  E.  19  G.  3. 

119  to  134 

2.  Instances  of  customs  good  in  law. 

126. 203 

3.  Of  customs  void  in  law. 

204  to  506" 

4.  A  custom  that  tenants,  whether 
by  parole  or  deed,  shall  have  the 
nay-going  crop  after  the  expira- 
tion of  their  term,  is  good  in  law; 
JVigglcsworth  v.  Dallison,  T.  19 
G.  3. 

201  to  207,  &  n.  [7],  n.  [S] 

5.  So  is  a  custom  that  tbe  inhabit- 
ants of  a  manor  shall  grind— all 
their  corn,  grain,  and  malt,  which 
by  them,  or  any  of  them,  shall  be 
used  or  spent,  ground  within  the 
manor-— at  certain  mills ;  Cort  f. 
Birkbeck,  T.  29  G.  3. 

218  to  225 

6.  But  if  it  were,  that  they  shall 
grind—all  their  grain  whatsoever 
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by  them  spent  or  sold — at  certain 
mills,  it  would  be  'void.  Page  221 

7*  A  decree  to  establish  a  custom 
binds  all  persons  in  the  same  cir- 
cumstances with  the  original  de- 
fendants ;  the  case  of  Manchester 
Mills,  Due.  Lane.  E.  36  G.  2. 

222,  &n.  [13] 

8.  In  case  of  a  direct  breach  of  the 
custom,  such  decree  (No.  7.)  may 
be  revived  by  scire  facias. 

222,  n.  [13] 

p.  But  where  it  is  only  evaded,  the 
proceeding  must  be  by  supple- 
mental bill.  s      222,  n.  [13] 

10.  The  court  takes  notice  of  such 
customs  of  London  as  have  been 
certified  by  the  recorder  ;  Blaquiere 
v.  Hawkins,  E.  20  G.  3. 

37S  to  380 

11.  But  will  not  take  notice  of  the 
custom  in  London,  that  an  action 
shall  lie  for  calling  a  woman 
"  whore,"  because  it  has  not  been 
certified.  330,  n.  [U].  Staunton 
v.  Jones,  N.  Pr.  after  M.  23  G.  3. 

380,  n.  [t<X>],381,n.  [t] 
+  121  But  the  city  court  takes  notice 
of  the  customs  of  the  city. 

381, 11.  [f] 
13.  Fide  Evidence,  No,  18.  20. 


D. 

DAMAGES. 

1.  The  plaintiff  in  an  action  for  tak* 
ing  his  ship  or  goods,  shall  not 
recover  more  than  two-pence  da- 
mages, if  the  judge  or  court  cer- 
tify that  there  was  probable  cause 
of  sei  z u  re  fo r  smuggling.  1 07 

2.  A  jury  may  give  interest  on  book- 
debts  in  name  of  damages. "      376 

3.  A  court  of  error  may  give  interest 
as  damages  on  the  sum  recovered 
by  the  original  judgment,  on  the 


affirmance     thereof  ;      Zinck    v. 
Langton,  B.  R.  T.  22  G.  3. 

Page  752,  n.  [3],  to  753,  n. 

4.  Where  there  are  entire  damages 
on  several  counts,  some  of  which 
are  bad  in  law,  it  is  error. 

377,  730.  731 

5.  Qu.  If  the  court  may  not  assess 
the  damages  in  all  cases  where 
there  is  judgment  by  default. 

.  3l6\n.[l] 
<3>  6.  Instance  where  this  was  done 

in  an  action  on  a  promissory  note  ; 

Rashleizh  v.  Salmon,  C.  B.  T.  29 

G.3.    *  3l6,n-[G>l] 

7.  Vide  Bankruptcy,  No.  37,  38. 

Demurrer  to  Evidence,  No.  3. 

Prize,  No.  4.     Verdict,    No, 

2,  3. 

DEBT. 

l.'An  action  of  debt  will  lie  on  a^b- 
reign  judgment,  and  withott  stat- 
ing in  the  declaration,  or  proving 
the  ground  of  the  judgment; 
Walker  v.  Whitter,  M.  19  G.  3. 

1  to  7 

2.  Debt  will  lie  wherever  indebitatus 
assumpsit  will.  6 

3.  Instances  of  actions  of  debt,  in 
which  it  is  not  necessary  to  prove 
the  exact  sum  laid  in  the  declara- 
tion. 6.  732,  n- 

4.  What  evidence  is  sufficient  in  debt 
upon  a  bond,  where  the  subscrib- 
ing witness  cannot  be  produced ; 
Coghlan  v.  Williamson,  H.19G.  3. 

93 

5.  What  debts  are  proveable  under  a 
commission  of  bankrupt,  and  dis- 
charged by  the  certificate.  Vide 
Bankrupt,  No.  2.  11.  15,  iff. 
19-38. 

6.  What  are  not.  Vide  Bankrupt, 
No.  13,  14.  17.  20. 

7.  Vide  Witness,  No.  2. 

DECLARATION. 

1.  In  a  declaration  in  case  for  breach 
of  a  custom  for  inhabitants  to  grind 

at 
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at  the  plaintiff's  mill,  it  is  not 
necessary  to  state  that  the  inha- 
bitants "  hud  and  ought,  from 
time  whereof,  &c."  nor  that  the 
mill  is  an  ancient  mill. 

Page  5218,  n.  [ll] 
2.  Vide  Allegation.  Amend- 
ment, No.  1.  3.  Assumpsit, 
No.  7.  13.  Bill  of  Exchange, 
No.  14.  23.  24.  Copyhold, 
No.  3.  Covenant,  No.  5.  7. 
12.  Debt,  No.  I.  3.  Husband, 
No.  1,  2.  Malicious  Prosecution. 
Nul  ticl  Record.  Pleading,  No. 
6,  7,  8.  20,  21, 22.  <&  Mis-re- 
cital, No.  4.     Sheriff,  No.  6. 

DECREE. 

1 .  If  any  one  knowing  of  a  decree 
purchase,  though  for  a  valuable 
consideration,  the  purchase  is  frau- 
dulent and  void  as  against  the 
creditor  under  the  decree.  SS 

2.  Decree  to  establish  a  custom. 
Vide  Custom,  No.  7f  8. 

3.  A  decree  which  only  recites  part 
of  the  proceedings  cannot  be  read 
in  evidence  without  the  bill  and 
answer.  -  -  580 

t  DEED. 

t  1.  A  deed  to  lead  the  uses  of  a 
fine,  and  the  fine  are  to  be  consi- 
dered as  the  same  conveyance.  45 

+  2.  A  mere  trustee  may  prove  the 

execution  of  the  deed  to  himself. 

141,n.[t51] 

<&  DEFAULT. 

O  1 .  Where  there  is  judgtnent  by 
default  on  a  bill  of  exchange,  or 
promissory  note,  they  must  be  pro- 
duced before  the  inquiry  jury. 

3l6,n.  [2] 
<&■  2.  But  need  not  be  proved. 

316,  n.  [Qjr2] 
O  3.  Fide  Damages,  No.  5,  6. 
NoN-Paos,  No.  3. 


DELIVERY. 
Vide  Mortgage,  No.  8. 

DEMAND. 

1.  A  demand  is  necessary  before  a 
landlord  can  enter  for  non-paj- 
ment  of  rent.  Page  483. 4&6 

2.  Unless  where  six  months'  rent  is 
in  arrear,  and  there  is  not  a  suffi- 
cient distress  on  the  premises. 

483.  4*6 

3.  Or  unless  the  necessity  of  a  de- 
mand is  waved  by  the  tenant,  by 
express  agreement.  4$o 

O  4.  In  the  case  of  land  the  de- 
mand may  be  on  the  most  noto- 
rious part  of  the  land,  and,  of  a 
house,  in  the  house. 

485,  n.  [c<&] 

5.  A  demand  must  be  made  on  the 
acceptor  before  an  indorsor  can  be 
sued  on  a  bill  of  exchange  ;  &»*- 
to*  v.  Aspinall,  T.  21  G.  3. 

679  to  ft4 


DEMESNE. 

Tenant   in   ancient  demesne,     Fife 
Tenant,  No.  1. 


DEMURRER. 

1.  Examples  of  good  causes  (oTspt- 
cial  demurrer.* 

94  to  97,  329  to  330,  683,  n.[JJ 

2.  Instance  of  what  is  not  a  cause 
for  special  demurrer. 

4,  n.[l],5,n. 

f  3.  Qu.  How  far  it  is  good  cause 
that  the  special  plea  amounts  to 
the  general  issue.  6*49» n-  W 

DEMURRER  to  Evidence. 

1 .  A  demurrer  to  evidence  admits  to* 
truth  of  every  conclusion  of  W* 
whiq)*  the  jury  could  have  inferred 
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from  the  evidence  demurred  to ; 

Cocksedge  v.  Fanshaw,  E.  19  G  3. 

Page  119  to  134,  224 

2.  On  a  demurrer  to  evidence  the 
party  cannot  take  advantage  of 
any  objection,  to  the  pleadings  ; 
Cort  v.  Birkbeck,  T.  19  G.  3. 

218  to  225 

3.  When  evidence  is  demurred  to,  the 
jury  may  assess  the  damages  con- 
ditionally. -         222,  n.  [14] 

4.  If  they  do  not,  and  judgment  on 
the  demurrer  is  given  for  the  plain- 
tiff, there  shall  be  a  writ  of  in- 
quiry; Cort  v.  Birkbeck,  T.  19 
G.  3.  -  222  to  224 

5.  And  after  the  execution  thereof 
the  party  must  move  in  arrest  of 
the  final  judgment,  on  any  objec- 
tion to  the  pleadings  ;  Cort  v.  Birk- 
beck, T.I9G.  3.  222  to  225 


DEPUTATION/or  killing  Game. 
Fide  Game,  No.  1. 

DEPOSITION. 

Depositions  before  commissioners  of 
bankrupt,  when  recorded,  or  copies 
thereof,  are  evidence  to  prove  the 
time  of  the  act  of  bankruptcy  if 
specified  in  them  ;  Janson  v.  Will- 
son,  M.  20  G.  3.  257  to  260 


DEVIATION. 

Vide  Insurance,  No.  7.  22,  23, 24, 
25,  26, 


DEVISE,  DEVISEE. 

1.  A  devise  is  not  a  purchase  within 
the  meaning  of  9  G.  1.  c.7;  Rex 
v.  Wivelingham,  T.  21  G.  3. 

767  to  770. 

2.  Vide  Executory  Dev we.  Mort- 
gage, No.  16.    Will.     > 


DISCONTINUANCE. 
Vide  Penal  Action,  No.  J. 

«>  DISCOUNT. 
<3>  Vide  Usury,  No.  9. 

DISCRETION. 

Instances  of  the  exercise  of  the  dis- 
cretionary power  of  1  lie  court.  Vide 
Allegation,  No.  2.  Costs, 
No.  9.  Information.  Over- 
seer.  Practice.  Release, 
Trial. 

DISFRANCHISEMENT. 

Vide  Corporation,  No.  1,  2,  3, 
4,  5,  6. 

DISTRESS. 

1 .  In  the  notice  for  the  sale  of  a  dis- 
tress under  2  W.  &  M.  c.  5,  it  is 
not  necessary  to  mention  when  tho 
rent  became  due,  for  which  the 
distress  has  been  made;  Moss  v. 
Gallimore,  M.  20  G.  3. 

Page  279  to  283 

2.  A  grantee  or  mortgagee,  since  4 
Ann.c.  16.  §9,  may  distrain  be- 
fore he  has  turned  his  right  into 
actual  possession  by  the  attorn- 
ment of  the  tenant ;  Moss  v.  Gal- 
limvre,  M>  20  G.  3.       279  to  283 

3.  If  a  candle-maker  or  maltster/br- 
feit  the  single  duties,  and  then  be- 
come a  bankrupt,  and  is  convicted 
after  the  assignment  of  his  estate, 
the  double  duties  may  be  distrain- 
ed for,  on  the  candles,  malt,  uten- 
sils, and  materials  in  the  hands  of 
the  assignees ;  Stracey  v.  llulse, 
T.  20  G.  3.  41 1  to  41 6.  The  At- 
torney-General v.  Senior,  Scacc. 
1739.  415,  416,  n,[i].  iter  v. 
Fouler,  Scacc.  19  G.  3. 

415,  416,  n.  [2],  417,  n. 
4.  Distress 
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4.  Distress  is  not  incident  to  *  fee- 
farm  rent  as  such,  unless  the  case 

is  brought  within  4  G.  2.  c.  28. 
6  5.  Bradbury  x.  Wright,  II.  2! 
G.  3.  -  Page  624  to  628 

5.  Vide  Demand,  No.  2.  Plead- 
ing, No.  9, 10.  PooR-rff/e,  No. 
14. 

DISTRINGAS. 

When  the  proceeding  against  the  for- 
mer sheriff  is  by  distringas,  and 
when  by  attachment.        -        464 

DIVIDEND. 
Vide  Bankrupt,  No.  32,  33. 

DIVIDING  Point. 
Fide  Insurance,  No.  6. 

DOWER. 
Vide  Settlement,  No.  19. 

DRAWEE,  DRAWER. 
Vide  Bill  of  Exchange. 


E. 

EAST  INDIA  Company. 

1.  Several  resolutions  on  the  con- 
struction of  the  charter-parties  of 
the  East  India  Company. 

272  to  278 

2.  Copies  of  the  transfer  books  of  the 
East  India  Company  are  evidence. 

593,  n.  [3],  594,  n. 

ECCLESIASTICAL  Court. 

Vide  Apparitor.  Probate.  Proc- 
tor.  Prohibition.  Register. 


ECCLESIASTICAL  Lease. 

Ecclesiastical  leases  can  only  be  of 
lands  formerly  lctten.      Page  573 

EJECTMENT. 

1.  Ejectment  will  lie  for  a  mine. 

305 

2.  An  attorney  cannot  be  lessee  in  an 
ejectment.  -  466,  n.  [l] 

3.  Where  it  is  clear  that  the  person 
in  whom  the  legal  estate  is  vested, 
is  a  mere  trustee,  he  shall  not 
avail  himself  of  his  title  to  defeat 
his  cestui  que  trust  'from  recover- 
ing in  ejectment.      721,  722. 777 

<0*4.  But  quoere  as  to  that  point; 

vide  Doe ,  Lessee  of  Hoddesden,  1. 

Staple,  B.  R.  M.  29  G.  3. 

721,  n.  [t  154  O] 
5.  Vide  Mortgage,    No.  1,  2,  3, 

4,  5.     Notice,  No.  1. 

ELECTION. 

1.  Vide  Corporation,  No.  8.  In- 
formation, No.  4.     Mayor. 

2.  Vide  Option. 

ELEGIT. 

1.  The  sheriff  on  an  elegit  is  not 
bound  to  deliver  a  moiety  of  each 
particular  tenement  and  farm,  but 
only  certain  tenements  and  farms 
making,  in  valut,  a  moiety  of  the 
whole;  Den  v.  The  Earl  of  Abing- 
don, M.2\  G.3.  473to47jS 

2.  The  land  extended  under  an  elegit 
must  be  set  out  by  metes  and 
bounds.         -  -         476,  &  *•  W 

EMBARGO. 

The  effect  of  an  embargo  on  policiet 
of  insurance.  Vide  iNsuRAJfC*, 
No.  30.  32,  33, 34,  35,  & 


EMBLEMENTS. 
Vide  Mortgage7  No.  11 


ENEMY. 
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ENEMY- 
Vide  Alien  Enemy.    Taizb. 

ENQUIRY. 

1.  A  writ  of  enquiry  is  not  necessary 
where  the  action  is  on  a  covenant 
for  the  payment  of  a  liquidated 
sum.  -  Page  3l6 

2.  On  the  execution  of  a  writ  of  en- 
'      quiry  in  an  action  on  a  written 

instrument,  the  instrument  must 
be  produced.  3l6,  &  n.  [2] 

3.  Vide  Damages,  No.  5,  6.  De- 
murrer to  Evidence  f  No.  4. 

ENROLMENT. 

1.  What  is  evidence  of  the  enrolment 
of  a  bargain  and  sale.  Vide  Evi- 
dence, No.  4. 

2.  Of  leases  in  the  Duchy  of  Lancas- 
ter.    Vide  Evidence,  No,  5. 

ENTRY.   * 

1.  Actual  entry  is  necessary  to  avoid 
*finc.        483,  &  n.  [l],  485,  486 

2.  Qu.  If  it  is  not  necessary  to  pre- 
vent the  operation  of  the  statute  of 
limitations  t        -  485,  n.  [l] 

<*>  3.  So  held,  on  a  trial  at  bar, 
unless  there  be  some  special  rea- 
son to  the  contrary;  Ford  v. 
Grey,  B.  R.  H.  2  Ann. 

48,  n.  [1  «>] 
O  4.  Actual  entry  is  also  necessary 
to  support  trespass  for  mesne  pro- 
Jits  against  one  who  was  occupier 
when  the  title  accrued,  but  not  at 
the  time  of  the  ejectment. 

485,  n.  [1  <Qr] 

EQUITABLE  Estate. 

1.  Residence  for  forty  days  on  an 

equitable  estate  gains  a  settlement; 

631,  632.  Rex  v.  Wvoelingham,  T. 

21  G.  3.  -  767  to  770 

Vot.  II. 


2.  A  devisee  of  the  surplus  arising 
from  the  sale  of  land  afterpay- 
ment of  debts  and  legacies,  has  an 
equitable  interest  in  the  land,  and 
may  keep  the  land,  paying  the 
debts  and  legacies.  Page  77 0 

3.  If  the  legal  interest  in  land  de- 
scend in  fee-simple  ex  parte  ma- 
ternd,  and  the  equitable  interest 
in  fee-simple  ex  parte  paternd,  or 
vice  versa,  the  equitable  shall 
merge  in  the  legal  estate,  and  both 
follow  the  line  through  which  the 
legal  estate  descended ;  Goodrigkt 
v.  Wells,  T.21G.  3.     771  to  780 

4.  Vide  Ejectment,  No.  3. 


EQUITY. 

1.  In  all  cases  of  a  purchase  for 
.valuable  consideration,  equity  must 
follow,  not  lead  the  law.  21 

2.  The  construction  of  covenants  and 
agreements  must  be  the  same  in 
equity  and  at  law.  -         277 

3.  So  must  the  construction  of  powers. 

293 
f  4.  In  the  case  of  an  usurious  con- 
tract equity  will  assist  the  debtor 
to  retain  all  above  legal  interest  if 
not  paid.  -  697,  n. 

f  5.  Or  to  recover  back  what  has 
been  paid  above  the  principal  and 
legal  interest.  -  698,  n. 

6.  Vide  Assign  be,  No.  6.  Lease, 
No.  2. 

EQUITY  of  Redemption. 

Instance  where  a  court  of  law  takes 
notice  of  the  equity  of  redemption 
of  a  mortgagor \  after  the  mortgage 
has  been  forfeited.  Vide  Assig- 
nee, No.  4.    Mortgage,  No.  1o\ 

ERROR. 

1 .  If  error  is  assigned  on  a  mistake  in 

form,  the  mistake  may  be  amended 

in  the  court  below,  pending  the 

Ff  writ 
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writ  of  error ;  Richards  v.  Brown, 
E.  15  G.  3. 
Page  114  to  115,  &  n.  [l],  U6,  n. 

2.  And  in  this  a  penal  action;  Richards 
v.  Brown,  E.  19  G.  3.     11*  to  1 15 

3.  An  avowant  is  not  a  plaintiff 
within  3  Hen.  7.  c.  10,  and  is  not 
entitled  to  costs  or  damages  on  the 
affirmance  by  a  court  of  error  of 
a  judgment  in  his  favour. 

709,  n.  [2] 

4.  Vide  Amekdmewt,  No.  1.  3,  4. 
5,  6.  Court,  No.  S.  Damages, 
No.  3,  4.  Excheouer  Chamber. 
f  NoH-Pitw.  No.  8. 

ESTATE. 

1 .  When  general  words  in  a  will  pass 
an  estate  for  life,  and  when  an 
estate  in  fee. 

417,  418.  759  to  764 

2.  A  devise  of  "  all  my  estate,"  or 
<c  all  my  interest,  passes  an 
estate  in  fee-simple.        -        763 

3-  But  "  all  my  lands  in  (or  at)  A." 
are  words  descriptive  of  locality, 
and  pass  only  a  /t/e-estate. 

434,  763 

4.  And  this,  although  the  testator 
should  have  marked  his  disappro- 
bation of  his  heir  at  law  by  a 
legacy  of  Is. ;  Right  v.  Sidebotham, 
T.21G.3.        -  759  to  764 

5.  In  general,  if  an  estate  is  given 
indefinitely  without  words  of  limi- 
tation, an  interest  for  life  passes. 

756,  n. 

6.  Settlement  by  estate.  Vide  Set- 
tlement, No.  18, 19i  20,  21, 22, 
23.26,27,28,29. 

7.  Vide  Equitable  Estate.  Legal 
Estate.    Limitation. 

ESTOPPEL. 

What  certainty  is  necessary  in  estop- 
pels.    Vide  Certainty,  No.  5. 

EVIDENCE. 
1.  Parole  evidence  is  admissible  to 


rebut  the  resulting  use  to  the  co- 
nusor  of  a  Jma  ;  Roe  v.  Popkm% 
M.  19  G.  3.  Page  25  to  26 

2.  An  implied  revocation  of  a  will 
may  be  rebutted  by  every  sort  of 
evidence.  .         -  39 

3.  The  writ  of  execution  is  not  evi- 
dence of  the  judgment,  unless 
against  the  party  to  the  action  in 
which  the  judgment  was  given. 

41  &  n.  (») 

4.  The  certificate  of  the  auditor  of 
the  Duchy  of  Lancaster  is  suffi- 
cient evidence  of  the  enrolment  of 
a  Duchy  lease  ;  Kinnersley  v.Orpt, 
H.  190.3.  -  56.5$ 

5.  So  the  indorsement  by  the  proper 
officer  is  sufficient  evidence  of  the 
enrolment  of  a  bargain  and  sale. 

57,58 

6.  In  debt  on  a  bond,  if  it  is  proved 
that  the  defendant  admitted  the 
debt,  and  that  the  attendance  of 
the  subscribing  witness  could  not  be 
procured,  it  is  sufficient  to  prove 
the  hand-writing  of  the  defendant, 
and  of  the  witness ;  Cogkkn  v.' 
Williamson,  H.  19  G.  3.  93 

<&>  7.  By  stat.  26  G.  3.  c.  57-  §38. 
deeds  executed  in  the  East  India, 
when  the  subscribing  witnesses  re- 
side there,  are  made  evidence  in 
Great  Britain  on  proof  of  the 
hand-writing  of  the  parties  and  of 
the  witnesses.  92,  n.  [<&] 

t  8.  In  an  action  by  the  assignees  of 
a  bankrupt,  if  the  petitioning  credi- 
tor's debt  arises  by  bond,  proof  of 
the  acknowledgment  of  the  bank- 
rupt, (the  obligor)  that  he  owed 
that  debt,  does  not  supersede  the 
necessity  of  calling  or  accounting 
for  the  absence  of  the  subscribing 
witness;  Abbot  v.  Plumbe,  T.  19 
G.  3.  -  216,  217 

t  9.  Nor  is  such  acknowledgment 
sufficient  in  the  case  of  an  action 
on  the  bond  against  the  obligor. 

*  216,  air 

10.  Matter    of   defence  happening 
after  the  action  brought,  but  be- 
fore 
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tore  pka  pleaded,  may  be  given  in 
evidence,  in  those  actions  where 
special  matter  may  be  proved  on 
the  general  issue;  faUnany.  Mon- 
tague, H.  19  O.  3. 

Page  106  \q  113 

11.  An  executor  who  takes  no  hene- 
Jicial  interest,  is  a  competent  •wit- 
ness to  prove  the  testator's  sanity; 
Goodtitle  v.  Weljori,  E.  19  G.  3. 
139  to  141 

O  IS.  Or  any  other  matter  concern- 
ing the  will.        141,  n.  [151  <£>] 

t  13.  So  is  a  bate  trustee  to  prove 
the  execution  of  the  deed  to  him- 
self. -  141  [f  51] 

14.  If  a  person  interested  execute  a 
surrender  or  release,  he  is  an  ad- 
missible witness,  although  the  sur- 
renderee, &c.  should  refuse  to 
accept  the  surrender  or  release; 
Goodtitle  v.  Welford,  E.  19  G.  3. 

139  to  141 

15.  It  is  no  objection  to  an  executory 
testimony,  that  he  may  be  liable 
to  actions  as  executor  de  son  tort. 

141 

16.  When  copies  are  evidence.  Vide 
Copy. 

17.  The  minister  and  subscribing 
witnesses  to  the  register  are  not 
the  onty  competent  witnesses  to 
prove  the  identity  of  the  persons 
married;  Birt  v.  Barlow,  £.19 
G.  3.  -  171  to  175 

18.  One  who  has  acted  in  breach  of 
an  alleged  custom  is  not  a  compe- 
tent witness  to  disprove  the  cus- 
tom ;  The  Company  of  Carpenters 
v.  Hayward,  JE.  20  G.  3- 

374,  375 
19*  To  prove  the  manner  of  con- 
ducting a  particular  branch  of 
trade  at  one  place,  evidence  may 
be  given  of  the  manner  of  con- 
ducting the  same  branch  at  an* 
other  place ;  Nobis  v.  Kennoway, 
M.2XG.3.  -  510  to  513 
20.  Evidence  of  the  custom  of  one 
manor  is  not  admissible  to  prove 
the  custom  of  another. manor.  513 


91.  Instance  where  evidence  of  opt* 
mou  is  not  admissible;  Syers  v. 
Bridge,  U.  SIX  G.^. 

Page  597  to  531 
:  £?•  A  witness  is  not  bound  to  an- 
swer whether  he  is  a  papist ;  Rex 
v.  Lord  George  Gordon f  U.f.\ 
G.3.  -  -  593 

S3.  The  acknowledgment  of  one  out 
of  several  drawers  of  a  joint  and 
several  promissory  note  may  be 
given1  in  evidence  on  a  separate 
action  against  any  of  the  others* 
and  will  take  the  case  out  of  the 
statute  of  limitations;  WUteomb 
v.  Whiting,  E.  91  0.3. 

652,  653,&  n.  [1]  ' 

24.  Instance  where  a  party  offering 
what  is  not  the  best  evidence,  it 
shall  be  read  if  it  make  against 
him;  Bermon  v.  JVoodbridgc,  T.  21 
6.  3.  -  791  >o  788 

25.  Vide  Barkrvpt,  No.  13.  27- 
Capias,  No.  3.  Corporation, 
No.  7*  Decree,  No.  3.  De- 
mur r  br  to  Evidence.  Fbm r  Co* 
vert,  No.  3.  Game,  No*  3.  IN- 
DICTMENT,  No.  4.      OPlMION. 

EXCHANGE. 

Vide  Bill  of  Exchange. 

EXCHEQUER  Chamber. 

1.  A  writ  of  error  from  the  King's 
Bench  to  the  Exchequer  Chamber, 
cannot  be  quashed  in  the  King's 
Bench;  Lloyd  v.  Scutt,  E.  20  G.  3. 
350  to  353 
1 2.  Nor  in  the  court  of  Chancery ; 
Lloyd  ▼.  Skutt,  Cane. 

353,  n.  [toj] 
3.  Qu.    If  a  writ  of  error  lies  from 
the  King's  Bench  to  the  Exchequer 
Chamber  in  4  qui  tarn  action  of 
debt.  -  351,  352 

f4.  Resolved,  that  it  dues;  Lloyd 
v.  SJmtt,  Com.  Scacc. 

353,  n.  [+  91] 

5.  Qu.  If  ia  aay  case  when  the  action 

is  by  origjnaL  £53,  &  n.  [3] 

Ff2  6.  It 
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6.  It  does  not  lie  in  actions  de  scan- 
dalis  maguatum.  Page  351 

7.  On  a  writ  of  error  from  tbe  King's 
Bench,  only  a  transcript  of  the 
record  is  sent  into  the  Exchequer 
Chamber.  -         352,  n.  [3] 

8.  The  statute  of  3  Hen.  7.  c.  10. 
extends  to  the  court  of  error  from 
the  Kings  Bench  to  the  Exchequer 
Chamber.  -         752,  n.  [3] 

9.  Yet  the  practice  of  that  court  has 
been  not  to  allow  interest  on  tbe 
money  recovered  by  the  judgment 
below,  when  affirmed.    752,  n.  [3] 

1 10.  But  such  practice  has  been  de- 
parted from,  and  interest  allowed 
there,  in  some  late  cases. 

75S,n.[f] 

EXCISE. 

1.  A  penalty  for  not  paying  the  ex- 
cise duties  upon  candles,  incurred 
before  a  bankruptcy,  but  not  sub* 
stantiated  by  conviction  till  after, 
continues  a  lien  upon  the  estate 
in  the  hands  of  the  assignees,  and 
may  be  distrained  for;  Stracy  v. 
Hulse,  T.  20  G.  3.      411  to  4l6 

2.  So  in  tbe  case  of  malt ;  Attorney- 
General  v.  Senior;  Scacc.  1739. 
415,  416,  n.  [1].  Rex  v.  Fowler, 
Scacc.  19  G.  3. 

415,  416,  n.  [2],  417,  n. 

3.  Vide  Certiorari,  No. 5.  Com- 
missioners of  Excise. 

EXCLUSIVE. 

When  a  time  specified  is  to  be  ex- 
clusive, and  when  inclusive.  Vide 
"After."   "From."    Hue  and 

Cry. 

EXECUTION. 

1 .  If  a  plaintiff  cannot  find  sufficient 
effects  to  satisfy  hh  judgment,  the 
court  will  order  the  sheriff  to  re- 
tain for  his  use  money  which  he 
has  levied  in  an  action  at  the  suit 


of  the  defendant;  Armisteai  ▼. 
Philpot,  T.  19  G.  S.  Page  231 
2.  Vide  Elegit.  Evidence,  No.  3. 
Extent.  Husband,  No. 3.  In- 
solvent Debtor,  No.  7*  Judg- 
ment, No.  8,  9.  NoN-Proi.  No. 
6,  9.  Partner,  No.  2.  She- 
riff, No.  1,4, 6,  7« 

EXECUTOR. 

1.  An  executor  cannot  be  sued  in 
the  county  court  of  Middlesex; 
Ailway  v.  Burrows,  M.  20  G.  3. 

263, 264 

2.  Vide  Administration.  <&  Evi- 
dence, No.  11,  12. 

EXECUTORY. 

If  money  is  paid  on  an  illegal 
contract,  while  the  contract  re- 
mains executory  the  money  may 
be  recovered  back,  in  an  action 
for  money  had  and  received.  471 

EXECUTORY  Devise. 

1.  An  executory  devise  of  a  real 
estate  to  B.  after  one  to  the  heirs 
of  tbe  body  of  A.  is  not  too  re- 
mote, because  it  must  vest  either 
in  possession  or  as  a  remainder  on 
the  death  of  A.;  Doe  v.  Fonntrtes, 
AJ.21G.3.        -         4S7to509 

2.  Vide  Remainder,  No.  3,  4,  5. 
Will,  No.  27,  28,  29. 

EXEMPTION. 

1.  Prescriptive  exemptions  from  serv- 
ing on  juries  are  not  taken  awaj 
by  any  of  the  statutes  concerning 

•  juries ;  He*  v.  Pugh,  E.  19  G> 3' 
188  to  191 

2.  Vide  Constable,  No.  3, 4,5. 

EXTENT. 
1.  An  extent  of  the  Crom  in  case  of 


a  bankruptcy  does  not 


attach  if 


issued  after  the  assignment    41* 

2.  Nor 
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2.  Nor  in  the  case  of  actions,  if  after 
judgment.  -  Page  415 


FEE-FARM. 

1.  A  fee-farm  rent  is  a  rent  granted 
in  fee,  of  at  least  one-fourth  the 
Talue  of  the  land  at  the  time  of 
the  grant.        -         627  4*  n.  [l] 

2»  It  may  either  be  a  renl-service, 
rent-seek,  or  rent-charge. 

627,n.[l] 

t  3,  Though  some  think  the  term  is 
properly  only  applicable  to  rents- 
service.         -         627,  n.  [f  128] 

FELON,  FELONY. 

Vide  Forfeiture,  No.  1.  Pbace- 
Qfficer.    Riot,  No.  4,  6. 

FEME  Covert. 

1.  A  ferae  covert  is  capable  of  pur- 
chasing of  others,  without  the  con- 
currence of  her  husband,  subject 
to  disagreement,  which  will  divest 
the  estate ;  Barnf other  v.  Jordan, 
M.  21  G.3.  -  452 

2.  Hence,  in  covenant  for  rent  against 
an  assignee,  an  assignment  over  be- 
fore the  rent  accrued  is  a  good 
plea  though  the  plaintiff  reply  that 
the  assignee  over  is  a  feme  covert ; 
Bam/ather  v.  Jordan,  M.  21  G.  3. 

452 

3.  A  feme  covert's  will  of  personal 
estate,  authorized  by  a  power  in 
a  marriage  settlement,  cannot  be 
given  in  evidence  till  proved  in  the 
ecclesiastical  court;  Stone  v.  For- 
syth, T.21G.  3.  707  to  7Q9 

O  4.  But  the  regular  course  in  such 
cases  is  for  the  spiritual  court  not 
to  grant  probate  of  the  will,  but 
administration  with  the  will  (as  a 
testamentary  paper  J  annexed. 

709,n.[tl50«>] 

5,  Vide  Husband. 


FEOFFMENT. 

If  tenant  ex  parte  materna  make  a 
feoffment  to  the  use  of  his  maternal' 
heirs,  and  the  feoffee  re-enfeoff  him 
expressly  to  the  use  of  those  heirs, 
yet  the  re-infeofftnent  shall  enure 
to  the  paternal  heirs ;  Doe  v.  Putt, 
C.  B.  T.  8  G.  3. 

Page  773,  *  n.  [l],  775, 
*  n.  [2].  776,  a. 

FICTION  of  Law. 
Vide  Bill,  Ho.  1.  Maxims,  No.  5. 

FINE. 

1.  Parole  evidence  is  admissible  to 
rebut  the  resulting  use  to  the  co- 
nusor in  favour  of  the  conusee; 
Roe  v.  Popham,  M.  19  G.  3. 

25  to  26 

2.  The  fine  and  deed  to  lead  the 
uses  are  to  be  considered  as  one 
conveyance.  -  45 

3.  Actual  entry  is  necessary  to  avoid 
a  fine.  483,  It  n.  [l],  485 

FINE  on  Admission  to  a  Copyhold. 

1.  Two  years  rent,  without  any  de- 
duction for  the  land-tax,  is  fixed 
as  the  sum  assessable  for  an  arbi- 
trary fine  on  admission  to  a  copy- 
hold estate;  Astle  v.  Grant,  C.  B. 

724,  n.  [2],  to  727,  n. 

2.  Vide  Assumpsit,  No.  11, 12, 13. 

FISHERY. 

1.  Qu.  Whether  there  can  be  a  se- 
veral fishery  without  the  owner- 
ship of  the  soil*  -  56 

2.  A  person  who  fishes  in  the  fishery 
of  another  for  the  avowed  purpose 
of  giving  rise  to  an  action  to  try 
the  right,  is  not  liable  to  a  penalty 
under  5  6.  3.  c.  14. ;  Kinnersley 
v.  William  Orpe,  M.  21  G.  3. 

517,518. 


Ff  3 


FOREIGN 
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FOREIGN  Attachment. 
Vide  Attachment,  No.  2, 3,  4. 

Q>  FOREIGN  Bdl  <tf  Exchange* 
<&  Fide  Bill  of  Exchange,  No.  10. 

FOREIGN  Judgment. 

<J>  i.  Vide  AstUMJSJT,  No.  1. 
Debt,  No.  I. 

<&>  2.  Qu.  Whether  foreign  judg- 
ments are  not  conclusive,  in  this 
Country,  on  the  patties  ?  Galbraith 
v.  Neville,  B.  R.  E.  29  G.  3. 

Page5,n.[<»2] 

<&  3.  Judgments  of  a  foreign  court 
of  admiralty  certainly  are ;  JBer- 
nardi  v.  Motteux,  H.  21  G.  3. 

5,  n.  [«*  l] 

FOREIGN  Skips  and  Property. 
Vide  Isstf  rah**,  No.  31, 41, 50,51. 

FORFEITURE. 

1.  The  goods  of  a  felon  vesting  in 
the  Crown   by  forfeiture  or  not 
subject  to  the  debts  of  the  felon. 
545,  54,6 

t.  Forfeiture  of  a  penalty  in  an  agree- 
ntent,  bond,  6cc.  Fide  Agree- 
teENT,  No.  6.  AfcrwuiTY,  No.  1, 
3,  4, 5.  Rail,  No  6.  Ix  solvent 
Debtor,  No.  1.     Lease,  No.  6,  8. 

3.  Forfeiture  of  an  office.  Fide  Al- 
derman, No.  1.  Capital  Bur- 
gets. 

4.  Forfeiture  under  the  excise 
laics.    Fide  Distress.  No.  3. 

FORGERY. 

FwfcBiLL  of  Exchange,  No.  17, 19. 
Indictment,  No.  4.  Limita- 
tion of  Actions,  No.  4. 

FRAUD. 

1.  There  may  be  cases  which  fraud 
will  take  out  of  the  statute  of  /mm-  i 
tations.  -  -  6$6  j 


2.  Fide  Bankrupt,  No.  3,  4,  5,6, 
24,  25,  26,  30,  35,  36.  Decree, 
No.  1.  Insurance,  No.  13. 
Judgment,  No.  7  Limitation 
of  Actions,  No.  5,  6.  Maxims, 
No.  6.  Pleading,  No.  18. 
Power,  No. 9.  Ransom,  No.  5. 
Release,  No.  2.  Settlemext, 
No.  IS. 

f  3.  The  statute  of  frauds  and  perju- 
ries. Fide  the  Table  of  Statutes 
after  title  Statute. 

FREIGHT. 

1.  The  freight  is  a  lien  on  the  cargo 
of  the  ship.  -         Page  104 

2.  No  freight  is  due  unless  the  ship 
arrive.        •  -         541,542 

"  FROM.** 

1.  Instance  when  "  from  such  a 
day"  includes  the  day ;  Pugh  v. 
The  Duke  of  Leeds,  B.  R  M.  18 
G.  3.  53,  n.  [15]  $  [<&] 

3>  2.  Instance  where  "  from  a 
place'*  is  exclusive;  Rex  v.  Gam' 
lingay,  B.  R.  U.  30  G.  3. 

53,n.[\5][<&} 


ill  III  1*    IIM.'.i 


G. 

GAME. 

1.  A  lord  of  a  hundred  or  vapenteh 
cannot  grant  a  deputation  to  kill 
game ;  The  Earl  of  Aylesbury  *. 
Pattuon,  M.  »9  G.  3.      28  to  30 

2.  In  a  conviction  for  killing  game 
the  information  must  negatife 
every  one  of  the  quali/icatum 
mentioned  in  22  or  23  Car.  2. 
c.  25  ;  Rex  v.  Wheat  man  f  E.  SO 
G.  3.  -  345,346 

<3>3.  But  the  evidence  needs  *W; 
Rex  v.  Crawther,  H.  26  0.  3. 

346,n.p?] 
4.  A  conwtm 
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4.  A  conviction  for  using  a  gun, 
"  being  an  engine  for  the  destruc- 
tion of  game,"  it  void,  unless  it 
add  that  the  party  used  it  for  the 
destruction  of  game ;  Rex  v.  Hunt, 
E.  15  G.  3.         Page  663,  n.  [1] 


GAMING. 

1.  Contracts  as  well  as  securities  for 
money  lost  at  play  are  void.    743 

2.  Securities  but  not  contracts  for 
money  lent  to  play  with  are  void 

741,743 

3.  A  bill  of  exchange  or  promissory 
note  for  money  lost  at  play  is  roid 
in  the  hands  of  an  indorsee,  though 
for  valuable  consideration,  and  with- 
out notice.  -  6sSt  743 

GENERAL  Issue. 

Vide  Constable,  No.  2.  Costs, 
No.  15, 1$;  Mis-recital,  No.  2. 
Pleading,  No.  10, 11,  12. 

GLOUCESTER. 

Perj  ury  being  committed  in  the  booth- 
hall  within  the  limits  of  the  county 
of  the  city  of  Gloucester,  on  the 
trial  of  a  cause  before  a  jury  of 
the  county  at  large,  the  indict- 
ment may  be  found  and  tried  by 
juries  of  the  county  at  large ;  Rex 
v.  Gough,  T.ZlG.  S.  791  to  797 

GRACE. 

Qu.  Whether  the  drawer  of  a  pro- 
missory  note  in  entitled  to  days  of 
grace  ?        -  63,  &  n.  [2] 

GREAT  Sessions. 
Vide  Walks,  No.  1, 3,  5. 

GROATS. 
Vide  Lord's  Act. 


t  GROSSE  Atentmre. 

t  What  is  a  coutract  a  la  grosse 
aventvrCy  explained. 

Page29hn.[}l 


H 

HABEAS  Corpus. 

1.  The  court  will  not  grant  a  habeas 
corpus  ad  testificandum  to  bring 
up  a  prisoner  of  war ;  Furly  v. 
tfevmham,  T.  20  G.  3.    419,  420 

2.  What  certainty  is  required  in  re- 
turns to  writs  of  habeas  corpus. 
Vide  Certainty,  No.  2. 

HEIR. 

Words  in  a  will  tending  to  disinherit 
an  heir  at  law,  will  not  have  that 
effect  unlets  the  estate  is  com* 
pktely  devised  to  another.       763 

HEIRS. 

1.  Instances  where  the  word  "  heirs" 
shall  be  construed  to  mean  heirs 
of  the  body.     266,  ^67 9  &  n.  [l] 

$3r  2.  They  may  be  so  restrained, 
by  subsequent  words,  in  the  case 
of  a  deed  as  well  as  of  a  will. 

266,  n.  [<»] 

3.  When  "  heirs  of  the  bod/'  are 
words  of  limitation.      340  to  345 

4.  When  words  of  purchase. 

487  to  509,  506,  n. 

5.  Where  maternal  shall  be  pre- 
ferred to  paternal  heirs.  Vide 
Equitable  Estate,  No.  3. 

6.  Where  the  paternal  heirs  shall  be 
preferred.     Vide  Feoffment. 

HERBAGE  and  Tannage. 

1.  What  passe*  by  a  grant  of  herb- 
age and  pannage.  «        303 

2.  Qu.  Whether  herbage  and  pan- 
nage are  rateable  to  the  poor. 

.302  to  305 

<&  3.  The  ranger  of  a  royal  park 

is  not  rateable  for  herbage  and 

F  f  4  pannage ; 
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pannage;     Lord  Bute  v.  Grin- 
doll,  B.  R.  T.  26  G.  3. 

Page  305,  n.  [</«>] 

♦-  Ejectment  or  trespass  will  not  lie 

for  herbage  and  pannage.        304 

HEREDITAMENT. 

Qu.  If  copyholds  are  included  in  the 
word  •'  hereditament!!"  in  27  Eliz. 
^  4.  §2.        -        -      716,  P.  [1] 

HIGH  Treason. 
Vide  Treason. 

HIGHWAY. 

1.  If  a.  parish,  consisting  of  two  dis- 
tricts which  are  bound  to  repair 
separately,  be  convicted  for  not 
repairing  the  road  in  one  of  the 
districts,  the  other  having  notice 
of  the  indictment,  the  court  will 
consider  it  as  being  substantially 
the  conviction  of  the  district  which 
ought  to  have  repaired,  and,  if 
the  fine  has  been  levied  on  an  in- 
habitant of  the  othery  will  grant  a 
special  mandamus  for  a  late  on 
the  district  bound  to  repair;  Rex 
v.  Townshend,  T.  20  G.  3. 

421,  422 

2.  When  a  highway  is  .overflowed 
Grout  of  repair,  passengers  may 
justify  going  on  the  adjoining 
lanA        -        -      74fi>7±7,749 

1  3.  Statute  of  bridges  and  high- 
ways.  Vide  Table,  of  Statutes 
after  title  Statute. 

HIRING. 

Settlement  by  hiring  and  service. 
Vide  Settlement,  No.  8,  9,  10, 
11,  12,  13,  14,  15,  24. 

HORSES. 

1.  Unsound  hordes.  Vide  War- 
ranty. 

2.  lioiscs  employed  in  drawing  the 


artillery  are  billetable  under  the 
mutiny  act,  whether  they  belong 
to  the  ordnance  or  are  furnished 
by  contract;  Read  v.  ff'i/to,  T. 
20  G.  3        -       Page  422  to  426 

HOSTAGE. 
Vide  Ransom,  No.  1,  4. 


«>  HOUSE  ofd 
(&  Vide  Journals. 


HOUSES. 

How  tp  be  rated  Tor  the  poor.  Vtdc 
PopR-rafe,  No.  15. 

HOVERING. 
Hovering  act.     -    609,  &  n.  f«J 

HUE  and  Cry. 

Proceedings  against  the  hundred  on 
the  statutes  of  hue  and  cry  must 
be  commenced  within  a  year  after 
the  robbery  committed,  and  the 
day  on  which  it  was  committed  is 
to  be  included  in  computing  tJK 


year. 


465 


HUNDRED. 


1.  A  lord  of  a  hundred  cannot  ap- 
point a  game-keeper ;  The  Early 
Jyletbtiry  v.  Pattisont  M.  19  &3- 

J    '       *  28  to  30 

3.  The  hundred  is  not  liable  if  d* 
robber  is  taken  within  40  dap 
aite?  the  crime  was  committed. 
J  704 

3.  Vide  Black  Act.  Hub«**GJ- 
Riot,  No.  1,2,3,5. 

HUSBAND. 

1.  In  an  action  of  covenant  by  $* 
husband  of  tenant  in  fee,  he  jbw* 
declare  on   a  seisin  in  their  a* 

mesne  as  of  fee,  in  bim*»  *■■ 

jus 
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his  wife,  in  right  of  his  wife; 
Poli/blank  v.  Hawkins,  H.  20  G.  3. 
Page  329,  330 
?.  If  he  declare  on  a  seisin  in  his 
demesne,  as  of  freehold,  in  right 
of  his  wife,  it  will  be  had  on  spe- 
cial demurrer;  Polyblank  v.  Haw- 
kins, H.  20  G.  3.      -      329,  330 

3.  The  husband  cannot  have  execu- 
tion for  the  costs  on  a  plea  of  co- 
verture found  for  the  defendant, 
without  a  scire  facias;  Worthy  v. 
Rayner,  E.  21  G.  3.        -       637 

4.  Vide  Covenant,  No,  3.  Set- 
tlement, No.  1,  2* 


-    I.  J. 

JAMAICA. 

1.  Qu.  Whether  the  statute  offrauds 
extends  to  Jamaica.  38 

,<&  2.  It  does  not  to  JZarhadoes. 

38,  n.[<3>] 

IDENTITY. 

What  shall  be  evidence  of  identity 
in  a  question  of  actual  marriage. 
Vide  Evidence,  No.  15. 

t  IMMATERIAL, 

Immaterial  allegations  in  pleading. 
Vide  Allegation,  No.  3. 

IMPERTINENT. 

Impertinent  allegations  in  pleading. 
fade  Allegation,  No.  1,2. 

IMPLICATION. 

1.  When  an  estate  shall  be  raised 
by  implication,  in  a  will. 

492,  498,  501,507,  n.  [3] 

2.  Vide  Prrsumptiqn.  Remain- 
der, No.  1,  2.  Return,  No. 
4,5. 


INCLUSIVE. 

When  a  time  speci6ed  is  to  be  in- 
clusive and  when  exclusive.  Vide 
"ArrER."  "From."  Hue  and 
Cry. 

INDEBITATUS  Assumpsit. 

Vide  Assumpsit,  No.  1,  4,  5,  6,  7, 
8,  9.  H,  12,  13,  14,  15,  lo. 
Bankrupt,  No.  32,  33,  34,  35. 

INDEMNITY. 

A  mercantile  policy  of  insurance  is 
a  mere  contract  of  indemnity. 

Page  470,  78« 

INDENTURE. 

Indenture  of  apprenticeship.  Vide 
Covenant,  No.  11. 

INDICTMENT. 

1.  An  indictmentis  insufficient  where- 
ever  all  the  facts  charged  may  be 
true,  and  yet  the  party  be  inno- 
cent -  -  -   *     153 

2.  Another  prosecution  depending 
for  the  same  crime  cannot  be 
pleaded  in  abatement  to  an  indict- 
ment. -  240,  &  n.  [1] 

3.  The  court  will  not  quash  an  in- 
dictment on  the  motion  of  the 
prosecutor  unless  on  the  ground 
of  insufficiency.        -         240, 241 

4.  The  words  "  purporting  to  be  a 
bank-note/1  in  an  indictment,  mean 
that  the  note,  upon  the  face  of  it, 
appears  to  be  a  bank-note,  and 
the  want  of  such  appearance  can- 
not be  supplied  by  evidence  of  re- 
presentations of  the  party  when 
he  disposed  of  it;  Rex  v.  Jones, 
M.  20  G.  3.         -         300  to  302 

.  An  indictment  for  obstructing 
the  execution  of  a  power  granted 
by  statute,  lies  at  common  law, 
and  ought  not  to  conclude  "  con* 

tra} 
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tra  formam  statuti?  Rex  v.  Smith, 
T.  20  G.  3.  Page  441  to  446 

6.  But  an  indictment  for  an  offence 
created  by  statute,  is  bad,  unless 
it  conclude  "  contra  formam  sta- 
tuti."  ...        445 

7.  An  indictment  for  not  serving 
the  office  of  constable  under  an 
appointment  by  a  corporation, 
without  shewing  a  right  in  the 
corporation  to  appoint  by  grant 
or  prescription,  is  bad. 

534,  536,  538 

8.  Vide  Certainty,  No.  2.  Glou- 
cester. Murder,  No.  2.  Trea- 
son, No.  1.  Variance,  No.  1. 
Verdict,  No.  7- 

INDORSEE,      INDORSEMENT, 
INDORSOR. 

Vide  Bill  of  Exchange,  No.  5,  IS, 
13,  14,  15,  16,  17,  19,20,21,22. 

INFORMATION. 

1.  Another  prosecution  depending 
cannot  be  pleaded  in  abatement  to 
any  other  but  qui  tarn  informa- 
tions. -  240,  &  n.  (1] 

2.  It  is  a  general  rule,  that  in  order 
to  obtain  an  information  for  a 
private  libel,  charging  a  specific 
offcace,  the  party  libelled  most 
deny  the  charge  upon  oath;  Rex 
v.  Milles,  M,  20  G.  3.  284 

3.  The  above  rule  (No.  2.)  is  invari- 
able, unless  the  party  is  abroad 
at  a  great  distance,  or  the  charge 
is  of  criminal  language  held  in 
parliament ;  Rex  v.  HasxoeU,  and  v. 

%    Bate,  E.  20  G.  S.         387  to  391 

4.  In  what  cases  the  court  will 
grant  an  information  against  jus- 
tices of  peace  or  magistrates  of  a 
corporation,  on  a  charge  of  ^bus- 
ing their  office  to  serve  election 
purposes.  -  588  to  5§0 

5.  Vide  Costs,  No.  9.  Overseer, 
No.  3. 


INFORMATION  ex  offiav. 

1.  The  court  will  not  give  leave  to 
quash  one  filed  by  the  Attonq- 
General;  Rex  v.  Stratum,  M.  h 
G.  3.  -  Page  239  to  241 

2.  But  he  may  enter  a  noli  prmsri 
upon  it,  and  file  another;  Rex*. 
Stratton,  M.  20  G.  3.  239  to  2*1 

INFORMATION  m  the  Katun  of 
Quo  Warranto. 

Vide  Corporation,  No.  8. 

INFORMATION  for  killing  Gem. 
Vide  Game,  No.  2. 

INHABITANT. 

1.  Inhabitants  of  market  towns.  Vide 
Market  Tmams. 

2.  Vide  Highway,  No.  I-    |  SKr* 

TLEMENT,  No.  6. 

INJUNCTION. 

Vide  Trial,  No.  2. 

<&  INLAND  Bill  of  Exchange. 
<»■  Vide  Bill  of  Exchange,^  1& 

INN  of  Court. 
Vide  Barrister,  No.  2,  3. 

INQUIRY. 
Vide  Enquiry. 

INROLMENT. 

Vide  Enrolment. 

INSOLVENCY. 

1.  The  insolvency  of  a  **wjj"j[ 
since  the  action  brought,  is  gp<# 
cause  against  Judgment  as »»  CM&e 
of  a  nonsuit;  BaUly  v.  W&**»> 
E.  21  G.  3.  -         -      $} 
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2.  Fide  Bill  of  Exchange,  No.  %o- 
Settlement,  No.  18. 

INSOLVENT  Debtor. 

1.  A  discharge  under  the  insolvent 
act  of  \6  G.  3.  c.  38.  docs  wot 
protect  tke  party  against  a  cove- 
nant for  payment  of  an  annuity, 
as  to  payments  accruing  after  his 
discharge,  although  a  bond  to  se- 
cure the  annuity  was  forfeited 
before  the  discharge;  Cotterel  v. 
Hooke,  H.  19  G.  3. 

Page  97  to  101 

ft.  But  a  discharge  under  18  G.  3. 
c.  52.  does  (by  §  30.)  protect  the 
grantor  of  an  annuity  from  pay- 
ments accruing  after  his  discharge. 

100 

t  3.  A  trader  may  be  insolvent  with- 
out being  a  bankrupt.     92,  n.  [i] 

t  4.  If  a  person  who  has  been  dis- 
charged by  an  insolvent  act,  give 
a  note  for  a  debt  which  accrued 
before  his  discharge,  there  is  a 
sufficient  consideration  to  support 
an  action  on  the  new  promise; 
Best  v.  Barber,  B.  R.  M.  23  G  3. 
101,  n.  [f42] 

5.  If  a  person  who  has  been  dis- 
charged by  an  insolvent  act, 
brings  an  action  and  recovers  on 
a  promissory  note  made  to  him 
before  his  imprisonment,  bat  not* 
due  till  after  his  discharge,  and 
which  was  not  inserted  in  his 
schedule,  he  shall  hold  the  money 
as  a  trustee  for  his  assignees; 
Broun  v.  Rivers,   If.  21   G.  3. 

472,  473 

6.  By  18  G.  3.  c.  52.  the  insolvent 
is  protected  against  bonds  exe- 
cuted before,  though  not  payable 
till  after,  the  day  in  the  act; 
Paget  v.   Wheat*,  E.   21  G.   3. 

669  to  671 

7.  An  action  will  not  lie  against  the 
sheriff,  or  his  officer,  for  taking  a 
discharged  insolvent  in  execution  ; 
Tarlton  v.  Fisher,  £.  21  G.  3. 

671  to  677 


<3t>  INSTALMENTS. 
$&  Vide  Bankeupt,  No.  15. 

INSTANCE  Court . 

Difference  between  the  instance  court 
and  the  prize  court  of  Admiralty. 
Vide  Admiralty,  No.  5. 

INSURANCE,  INSURED,  IN- 
SURER. 

1.  A  stipulation,  though  written  on 
the  margin  of  the  policy,  is  a 
warranty;  Bean  v.  Stvpart,  M.  19 
G.  3.  II  to  14.  Kcnyon  v.  J5er- 
thon,  N.  Pr.  19  G.  3. 

Page  12,  n.  [4] 

2.  But  if  on  a  separate  paper, 
though  pinned  or  wafcred  to  the 
policy,  it  is  only  a  representation  ; 
Pamon  v.  Barnevelt,  N.  Pr.  T. 

18  G.  3.  12  n.  4.  Bize  v.  Fletcher, 
N.  Pr.  19  G.  3.  -  13, 11. 

3.  Difference  between  representations 
and  warranties.       11  to  14,  260, 

26l,  262,  285,  289 

4.  Warranties  in  policies  must  be 
strictly  complied  with,  but  repre- 
sentations need  only  be  fair  and 
substantially  true.     11  to  14,  11, 

n.  [3],  12,  n. 

5.  The  word  seamen,  in  a  policy,  ex- 
tends to  all  the  crew,  including 
boys,  cook,  &c.  Bean  v.  Stupart, 
M.19G.  3.    11  to  14,  II,  n.  [3], 

12,  n.  [4] 

6.  If  a  ship  sail  on  a  voyage  dif- 
ferent from,  although  coinciding 
in  part  with,  that  insured,  the  po- 
licy is  discharged,  although  the 
loss  happen  before  the  dividing  * 
point ;  Wooldridge  v.  Boydell,  M. 

19  G.  3.         -         -         16  to  18 
7*  A  deviation  intended,  if  the  loss 

happen  before  it  take  effect,  does 

not  discharge  the  policy,  18.  Thcl- 

lusson  v.  Fergusson,  E.  19  G.  3. 

36l  to  366 

8.  A  warranty  "  to  sail  with  cow 

toy" 
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•uoy"  means  the  usual  convoy  for 
the  voyage,  and  not  a  mere  de- 
parture* with  coijvoy;  Lilly  v. 
Ewer,  H.  19  G.  3.  Page  72  to  74, 
&  n.  [7],  735,  736 

<).  But  in  such  a  case  (No.  8.)  an 
unforeseen  separation  is  no  breach 
of  the  warranty.        74,  271,  73(5 

10.  A  ship  and  goods  being  insured 
for  a  voyage,  if  the  ship  is  taken 
and  recaptured,  and,  after  the  re- 
capture, the  captain,  acting  fairly 
for  the  benefit  of  his  employers, 
bells  the  ship  and  cargo,  and 
thereby  puts  an  end  to  the  voy- 
age, the  insured  may  abandon, 
and  recover  as  for  a  total  loss; 
Millet  v.  Fletcher,  T.  19  G.  3. 
231  to  235 

t  H*  An  insurance  upon  a  life  is 
within  the  statute  of  1$  G.  2.  c. 
32.  §  2.  and  therefore  provcable 
under  a  commission  of  bankrupt, 
though  the  loss  happen  after  the 
bankruptcy;  Cox  v.  Liotard,  B.  R. 
H.  24  G.  3.    166,  n.  [+  55],  167, 

12.  If  the  voyage  is  lost,  j>t  not 
worth  pursuing,  if  the  salvage  is 
high,  if  further  expence  is  neces- 
sary, if  the  underwriter  will  not 
at  all  events  undertake  to  pay 
that  expence,  tiro  insured  may 
abandon,  notwithstanding  a  re- 
capture; Milks  v.  Fletcher,  T.  19. 
G.  3.  -  -        231  to  235 

13.  If  goods  are  insured  on  board  a 
ship  from  London  to  Nantz,  with 
liberty  to  call  at  Ostend,  and  she 
is  cleared  only  for  Ostend,  but 
sails  directly  for  Nantz,  that  be- 
ing the  known  course  of  the  trade, 
in  order  to  save  certain  duties 
both  here  and  in  France,  there  is 
no  fraud  on  the  under -writer,  so 
as  to  discharge  the  policy ;  Planchi 
v.  Fletcher,  M.  20  G.  3. 

251  to  254 

14.  If  an  insurance  is  made  before 
the  commencement  of  hostilities, 
but  when  an  immediate  war  is 


universally  expected,  the  iaiwcJ 
is  not  bound  to  give  the  nkr* 
writer  notice  though  the  ship  don 
not  sail  till  after  the  war  com- 
mences ;  Planchi  v.  Fletcher,  Jf. 
20  G.  3.      -         Page  251  to  !54 

15.  In  such  case  (No.  14.)  npoa 
a  policy  in  the  usual  form,  rbe 
vnder-writer  will  be  liable  fcr 
a  loss  by  capture;  Planckt  <• 
Fletcher,  M.  20  G.  3.  251  lo  254 

16.  An  insurance  on  a  <voyagtt\- 
pressly  prohibited  by  tbe  laws  of 
this  country  is  void;  Johnston. 
Sutton,  M .  20  G.  3.        254,  255 

17.  On  a  representation  that  a  ship 
was  seen  safe  on  such  a  dav,  at  1 
certain  latitude  or  point  in  tk 
voyage,  if  it  turn  out  that  she  tai 
got  safe  to  the  point,  represented, 
but  was  lost  two  days  before 
the  day  mentioned,  the  difference 
(though  by  mistake)  is  tnstervl, 
and  discharges  the  pokey;  Met- 
dowcll  v.  Fraser9  M.  20  G.  3. 

sfiotoefc 

18.  If  the  insured  represents  mete- 
rial  facts,  without  knowing  theia 
to  be  true,  he  takes  the  risk  rf 
their  being  so  on  himself.       '^l 

«>  19.  Sb,  if  the  agent  of  tki 
under-writer  does  so,  his  pracip* 
is  liable ;  Fiizherbert  v.  Mstker, 
B.  R.  M.  26  G.  3.    26l,D.[#] 

20.  In  a  policy  on  goods  shipped  ob 
board  a  certain  ship,  to  nhn 
part  of  the  premium  M  if  stik  with 
convoy  and  arrives,"  the  arrival  of 
the  ship  is  what  is  meant,  and  tf* 
full  return  is  to  be  made  oa  tfce 
whole  sum  insured,  though  tbfl« 
should  be  an  average  loss  on  tw 
goods ;  Simond  v.  Boydell,  M>  » 
G.'3.  -         -        26'* » $* 

21«  It  is  not  necessary  under  such* 
policy  (No.    20.)  that  the  *P 


the  convoy;  Simond 


should   arrive   in  company  *'£ 

Jtf.  20  G.  3.         -       2ft  »*£ 

22.  If   an   insured    ship  f*r 

course  described   in  the  pw 

from 
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Item  necessity,  she  must  pursue 
the  new  voyage  of  necessity,  in 
the  direct  course,  and  in  the 
shortest  time,  otherwise  the  policy 
will  be  discharged;  Lavabre  v. 
Wilson;  Bize  v.  Fletcher;  Lava- 
bre v.  Walter,  M.  20  G.  3. 

Page  284  to  291 
23.  On  an  East-India  voyage,  under 
a  policy — u  At  and  from  Port 
L'Orient  to  Pondicherry,  Madras, 
and  China,  and  at  and  from 
thence  hack  to  the  ship's  port  or 
ports  of  discharge  in  France,  with 
liberty  to  touch,  in  the  outward  or 
homeward  bound  voyage,  at  the 
Isles  of  France  and  Bourbon,  and 
at  all  or  any  other  place  or 
places,  what  or  wheresoever,  and 
that  it  shall  be  lawful  for  the  said 
ship,  in  this  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at 
any  ports  or  places  whatsoever,  as 
well  on  this  side  as  on  the  other 
side  of  the  Cape  of  Good  Hope, 
without  being  deemed  a  devia- 
tion"— The  general  words  are  qua- 
lified and  restrained,  by  the  expres- 
sions, "  in  the  outward  or  home- 
ward hound  voyage"  and,  "  in 
this  voyage,9'  to  mean  all  places 
in  the  usual  course  of  the  voyage 
to  and  from  the  places  mentioned 
in  the  policy ;  Lavabre  v.  Wilson ; 
Lavabre  v.  Walter,  M.  20  G.  3. 
284  to  286 

24.  Under  such  a  policy  (No.  23.) 
it  is  a  deviation  to  go  to  Bengal; 
Lavabre  v.  Wilson;  Lavabre  v. 
Walter,  M.  20  G.  3.  284  to  291 

25.  A  policy  being—"  At  and  from 
VOritnt,  to  the  isles  of  France 
and  Bourbon,  and  to  all  or  any 
ports  and  places,  where  and  what- 
soever, in  the  East-Indies,  China, 
Persia,  or  elsewhere,  beyond  the 
Cape  of  Good  Hope,  from  .place  to 
place,  and  during  the  ship's  stay 
and  trade,  backwards  and  for- 
wards, at  all  ports  and  places, 
and    until    her    safe    arrival    in 


France" — although  the  insured* 
by  a  representation,  wafcred  to 
the  policy  at  the  time  of  under- 
writing, state— "  that  the  ship 
intends  to  sail  in  September  or 
October,  and  to  go  to  Madeira, 
the  isles  of  France,  Pondichertyy 
China,  the  isles  of  France*,  and 
VOrient"—  if  the  insured  really 
intended  that  the  ship  should  sail 
as  early  as  represented,  and  that 
she  should  go  to  China,  the  policy 
is  not  discharged,  though  he  af- 
terwards change  his  intention, 
and  the  ship  does  not  sail  till  De- 
cember, and  goes  to  Bengal,  and 
not  to  China;  Bize  v.  Fktcker, 
N.  Pr.  after  E.  20  G.  3v 

Page  284  to  289 

26.  A  deviation  from  necessity  must 
be  justified,  %both  as  to  substance 
and  manner.  -         -        291 

27-  A  representation  made  to  the 
first  underwriter  extends  to  all 
the  others;  Barber  v.  Fletcher,  M. 
20  G.  3.         -        -         305,306 

28.  A  representation,  that  a  ship  i* 
expected  to  sail  on  such  a  day 
from  the  coast  of  Africa,  is  not 
material  so  as  to  discharge  the  po- 
licy, though  it  turn  out,  that  she 
actually  sailed  six  months  before; 
Barber  v.  Fletcher,  M.  20  G.  3. 
305,  306 

t  29*  If  facts  not  disclosed  by  the 
broker  for  the  insured,  in  a  repre- 
sentation of  the  state  of  the  ship, 
appear  material  to  the  jury  >  though 
they  did  not  to  the  broker,  who, 
merely  on  that  account,  abstained 
from  mentioning  them,  the  insur- 
ance is  void;  Shirley  v.  Wilkin- 
son, B.  R.  M.  22  G.  3. 

306,  n.  [f  81} 

30.  Where  there  is  a  stipulation  in  a 
policy,  on  a  foreign  ship,  that  the 
policy  shall  be  sufficient  proof  of 
interest,  and  there  is  judgment  by 
default;  the  plaintiff,  on  the  writ 
of  enquiry,  need  only  prove  the 
defendant's  subscription,  without 

giving 
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giving  any  evidence  of  interest; 

Thellusson  v.  Fletcher,  H.  SO  O.  3. 

Page  3lS,3l6 

31.  Policies  an  foreign  ships  and  pro- 
perty  are  not  within  the  statute  of 
19  G.  2.  c.97.  -  316 

32.  On  a  warranty  to  sail  from  Ja- 
maica, on  or  before  a  day  certain 
if  the  ship  departs  from  her  port 
of  loading  on  that  day,  with  all 
her  cargo  and  clearances  on  board, 
and  proceeds  to  the  pjaee  of  ren- 
dezvous in  the  island,  expecting  to 
find  a  convoy  and  proceed  imme- 
diately, but  is  detained  there  by 
an  embargo  till  after  the  day,  the 
departure  is  a  compliance  with 
the  warranty,  though  the  captain 
knew  of  the  embargo  when  he 
sailed,  the  embargo  being  only  till 
convoy  should  be  ready ;  Eark  v. 
Harris,  E.  20  G.  3.     357  to  359 

33.  So,  a  French  ship  being  war- 
ranted to  sail  from  Guadaloupe  on 
or  before  a  day  certain,  if  she  take 
in  all  her  cargo  and  clearances, 
and  leave  her  port  of  loading  be- 
fore the  day,  and  sail  to  another 
part  of  the  island,  in  the  direct 
course  of  her  voyage,  merely  in 
the  hopes  of  joining  convoy,  and  to 
take  the  governor's  dispatches  for 
France,  the  warranty  is  complied 
with,  though  the  governor  there 
should  detain  her  beyond  the  day, 
and  although  it  should  be  a  con- 
dition inserted  in  one  of  her  clear- 
ances, "  that  she  should  pass  that 
"  way  to  take  the  orders  of  go- 
vernment;" Tkellnsson  v.  fVr- 
gusson,  E.  20  G.  3.  36 1  to  366 
Thellusson  v.  Staples,  N.  Pr.  after 
JE.  20  G.  3.      366,  n.  [9],  367,  n. 

34-.  So,  if  a  ship  is  insured  at  and 
from  Jamaica,  warranted  to  sail, 
or  to  have  sailed,  on  or  before  a 
day  certain,  if  she  sail  on  the  day, 
from  her  port  of  loading,  with  all 
her  cargo  and  clearances  on  board, 
to  another  pari  of  the  island,  for 
the  sake  of  joining  convoy,  that 


being  th*  usual  place  of  nusVj- 
vou*»  the  warranty  is  .complied 
with,  although  such  place  be  ocr 
of  the  direct  course  of  the  voyage, 
and  the  ship  is  detained  there,  by 
an  embargo,  till  after  the  day; 
Bond  v.  Nutt,  B.  R.  E.  17  G.  3. 
Page  366,  n.  [9],  to  370,  n. 

35.  Yet  the  ship  in  such  case  (No. 
34.)  would  be  protected  under  tk 
words  "  at  Jamaica,"  in  sailing 
between  the  two  places.     370»  s. 

36.  If  a  ship,  warranted  to  sail  on  a 
day  certain,  gets  under  sail  oo  the 
day,  with  intent  to  pursue  kt 
voyage,  the  warranty  »s  complied 
with,  though  she  shoe*  be  obliged 
to  put  back  instantly  by  an  «- 
bargo,  before  she  gets  out  of  the 
harbour  ;  Thellusson  v.  Ftrgwo*, 
N.Pr.  369,  n.  3/M  »•* 

37*  An  insurance  being  made  with- 
out interest,  and  the  premium  paid, 
the  insured  shall  not  recover  it 
back ;  Lowry  v.  Bounties,  M.  ?1 
G.3.  -  468  to  472 

<9»  38.  So,  in  the  case  of  s  * 
assurance*  void,  by  19  G.  2.  c.  37; 
Andres  v.  Fletcher,  B.R.E-% 
G.  3.  -  471,  a.  [«M 

39.  Aa  undcr-wriier  is  prtsmd  to 
know  the  nature  and  peculiar  cir- 
cumstance* of  the  branch  of  trade 
to  which  the  insurance  Jeltt^; 
Noble  v.  Kenwoway,  M.  21  && 
510  to  313 

4a  An  insurance,  "  with  KkrtJj0 
cruise  six  weeks,"  means  six  veets 
successively,  from  the  cmmum* 
roent  of  the  cruise;  Sycr$v.Brti§t> 
Jtf.  21G.3.        -         b*7to& 

41.  The  ship  and  goods  being  **• 
ranted  neutral,  a  condemn***  b7 
^foreign  court  of  Admwdlf'*1*1 
conclusive  evidence  that  they  were 


not  neutral,  unless  it  appear 


tha< 


the  condemnation  weal  on  that 
ground;  Bernards v. MstHuh  *• 
21  G.  3.  -  M»& 

42.  When  a  ship  is  insured  ajtiost 
capture  for  twelve  month*  * ' 


rate 
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rate  of  so  much  per  month,  making 
a  specified  gross  suns  though  the 
risk  cease  before  the  end  of  two 
months,  by  the  loss  of  the  ship  in 
a  storm,  there  shall  be  no  appor- 
tionment nor  return  of  premium, 
the  contract  being  entire;  Loraine 
v.  Thomtinson,  H.  21  <?.  3. 

Page  585  to  588 

43.  So,  if  a  ship  is  insured  for  twelve 
months,  at  a  gross  sum,  warranted 
free  from  captures,  there  shall  be  no 
apportionment  nor  return,  though 
the  risk  cease,  by  the  capture  of 
the  stf.p,  before  the  expiration  of 
the  twHve  months.    587, 784, 785 

44.  So,  ^there  is  an  insurance  on  a 
ship  ahd  goods— at  ana  from  A. 
to  £.,  during  her  stay  and  trade 
there,  at  and  from  thence  to  her 
port  or  ports  of  discharge  in  C, 
and  at  and  from  thence  back  to 
^.— it  is  an  entire  contract,  and,  if 
the  loss  happen  at  any  time  after 
the  commencement  of  the  risk, 
there  shall  be  no  apportionment  nor 
return;  Bermond  v.  Woodbriidge, 
T.21G.S.         -         781  to  789 

45.  So,  if  there  is  an  insurance  upon 
a  life  for  a  year,  with  an  exception 
as  to  suicide  and  the  hands  of  jus- 
tice, if  the  party  die  in  either  of 
those  ways  within  the  year,  there 
shall  be  no  apportionment  nor  re- 
turn. -  785,  789 

46.  But  if  the  policy  is — "  at  and 
from  London  to  Halifax  in  Nova 
Scotia,  warranted  to  depart  with 
convoy  from  Portsmouth" — the  risk 
and  contract  are  diviseable,  and, 
if  the  ship  depart  from  Portsmouth 

\  without  convoy,  there  shall  be  an 
apportionment  and  return  of  so 
much  asvwas  paid  for  the  voyage 
from  Portsmouth  to  Halifax,  to  be 
ascertained  by  the  jury,  the  com- 
mencement of  any  risk  from  Ports- 
mouth  depending  on  the  condition 
precedent  of  a  departure  from  thence 
with  convoy.  587,  786,  790 

47.  So,   if  the  policy  is—*'  at  and 


from  A.  warranted  to  sail  on  a  day 
certain/'— the  risk  and  contract 
are  diviseable,  the  risk  from  A.  de- 
pending on  the  condition  precedent 
of  a  departure  on  the  day,  and,  if 
there  is  no  departure  on  the  day, 
there  shall  be  an  apportionment  and 
return.     Page  785,  4"  *•  [l],  790 

48.  It  is  a  general  principle,  that, 
where  the  risk  has  begun,  though 
it  should  cease  immediately,  there 
shall  be  no  return  of  premium. 

588,  789 

49.  And,  in  all  cases,  when  the  risk 
never  has  begun,  there  shall  be  a 
return.        -  -         588,  789 

50.  Under  a  warranty,  that  the  ship' 
and  cargo  are  neutral  property,  it     ^ 
is  sufficient  if  they  are  so  when  the 
risk  commences;  Eden  v.  Parkuon^ 
T.21G.3.         -        732to73S 

51.  If  such  a  warranty  is  false,  though 
the  loss  should  not  happen  in  con- 
sequence of  the  property  not  being 
neutral,  the  policy  is  void. 

733,n.[l] 

52.  In  assumpsit  for  a  total  loss,  an 
average  loss  may  be  given  in  evi- 
dence. -  732,  n.  S?  n.  [k] 

53.  Where  there  has  only  been  an 
average  ioss,  if  the  account  is  *o 
complicated  that  it  cannot  be  ad- 
justed in  court,  the  jursj,  by  con- 
sent of  the  parties,  may  find  for  a 
total  loss,  the  plaintiff  entering  into 
a  rule  to  account  to  the  under- 
writers for  what  part  of  the  insured 
property  he  shall  recover ;  Barber 
v.  French,  M.  20  G.  3.  294 

INTENDMENT. 

Vide  Implication.  Presumption. 
Order.  Remainder,  No.  1,  2. 
Return,  No.  4,  5. 

INTEREST. 

Vide  Evidence,  No.  6,  7,  8,  9, 10, 
11,  12,  13,  14,  15,  18,  22.  In- 
surance, No.  30,  31,37. 

INTEREST 
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INTEREST  of  Money. 

1.  The  jury  may  allow  interest  on 
book  debts,  in  name  of  damages . 
Page  376 

%.  Interest  may  be  allowed  by  the 
court,  upon  the  affirmance  of  a 
judgment  for  the  plaintiff,  on  the 
sum  for  which  the  original  judg- 
ment was  given,  from  the  date 
thereof  to  the  time  of  the  taxation 
of  costs;  Zink  v.  Langton,  B.  R. 
T.  22  G.  3.      752,  n.  [3],  753,  n. 

3.  But  this  is  not  of  course  in  all 
cases.  -  -  753,  n. 

.<&■  4.  If  by  the  course  of  the  court 
of  error,  interest  is  not  computed 
in  the  allowance  of  costs,  on  the 
affirmance  of  the  judgment,  the 
jury  may  give  interest,  by  way  of 
damages,  from  the  time  of  signing 
the  original  judgment;  EntwistU 
v.  Shepherd,  B.  R.  M  28  G.  3. 

753,  n.  [a  <3>] 

<&■  5.  In  debt  on  a  recognizance 
against  bail  in  error  in  Cam.  Scacc. 
the  bail  are  not  liable  to  interest 
for  the  time  intervening  between 
the  original  judgment  and  the 
affirmance.  753,  n.  [a  <KF] 

<0»-  6.  But  the  bail  in  error  in  B.  R. 
are  (No.  4) ;  Frith  v.  Leroux,  B. 
R.  M.  28  G.  3.       753,  n.  [a  <3>] 

7*  Vide  Exchequer  Chamber,  No. 9, 
10. 


INTESTATE. 

Vide  Administrator,    Bastard, 
No.  2. 


JOURNALS. 

1.  Copies  of  entries  in  the  journals 

of  parliament  are  evidence;  Rex  v. 

Lord  George  Gordon,  H.  21  G.  3. 

593,  4-  n.  [3]  n.  [4] 

<*>  2.  The  journals  of  the  House  of 

Commons  are  records. 

593,  n.  [<t>] 


IRREGULARITY. 

Vide  Agent,  No.  3.  Practice, 
No.  1,2,7,8,11. 

ISSUE- 

1.  When  the  special  matter  may  be 
given  in  evidence  under  the  gourd 
tssue.  Vide  Constable,  No.  2. 
Evidence,  No.  10..  Judgment, 
No.  4.  Pleading,  No.  10,  11, 
12. 

2.  Qu.  Whether  the  court  will  ever 
award  a  repleader  on  the  applica- 
tion of  the  party  who  has  taken  an 
immaterial  issue.     Page  S96,  Ul 

JUDGMENT. 

1.  Indebitatus  assumpsit  will  lie  on  a 
foreign  judgment;    Crawford  r* 

Whittal,  B.  R.  H.  13  G.  3.  4, 
n.  [l].  5,  n.  Plaistow  v.  Van  Vim, 
Cam.  Scacc.  T.  1 8  G.  3.        5*  n. 

2.  So  will  debt;  Walker  v.  Witter, 
M.19G.3.  -  lto7 

3.  In  declaring  on  a  foreign  judg- 
ment, it  is  not  necessary  to  shew 
the  ground  of  the  judgment;  Wd» 
ker  v.  Witter,  M.  19  G.  3.  1  to  7- 
Crawford  v.  Wkiltal,  H.  ISG.l 
4,  n.  [1],  5;  n.  Plaistow  v.  Vn 
Uxem,  Cam.  Scacc.  T.  18  G.  3. 

Ad. 

4.  But  the  defendant  may  give  evi- 
dence to  impeach  it  under  thepla 
of  nil  debet;  Walker  v.  Witter,  M. 
19  G.  3.  -  -        J  to? 

CO-  5.  But  ?t«rrt  as  to  that  point 
(No.  4).  Vide  Forbig*  Judg- 
ment, No.  2. 

6.  If  a  foreign  judgment  is  calW  * 
record  in  the  declaration,  sod  the 
conclusion  is  jiro«/  pofrr  per  rt- 
cordum,  it  is  surplusage,  and  not 
traversable  by  a  plea  of  mi  tiel 
record;  Walktr  v.  Witter,  M.  19 
G.3.  -  -  I  to7 

7.  if  one,  knowing  of  a  judging 
purchase,  though  for  a  «*/*** 

considerstit*} 
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consideration,  the  purchase  is  frau- 
-^"dulent  and  void  against  the  judg- 
"inent  creditor.         -  Page  88 

9.  The  writ  of  execution  is  not  evi- 
dence of  the  judgment,  except 
against  the  parties  to' such  judg- 
ment. -  41,42.  6rn. 

9.  A  judgment  entered  before  an 
extent  is  sued  out  shall  be  pre- 
ferred. -  415 

10.  Vide  Amendment,  No.  4,  5. 
Default.  Demurrer  to  Evi- 
dence, No.  4,  5.  Extent,  No. 
2.  Practice,  No.  1.  t  Non- 
Pros, 

JURY. 

1.  If  the  inhabitants  of  a  district 
have  enjoyed  a  prescriptive  exemp- 
tion from  serving  on  juries,  they 
are  not  liable  to  serve  under  any 
of  the  statutes  relative  to  juries  ; 
Rex  v.  Pugh,  E.  19  G.  3. 

188  to  191 

2.  *  Instances  of  persons  exempted 
from  serving  on  juries.  190 

3.  Instances  vof  what  the  jury  is  to 
judge  of. 

515,  t  555,  n.  ft],  681 

4.  Vide  Demurrer  to  Evidence, 
No.  3.  Gloupester.  Middle- 
sex, No.  3. 


JUS  belli. 


Vide  Prize,  No.  7- 
2,  3,  6. 


Ransom,  $Jo. 


JUSTICE  of  Peace. 

\.  When  a  justice  of  peace  is  entitled 
to  .double  costs  under  7  Jac.  1.  c. 
5.     Vide  Costs,  No.  7. 

2.  In  what  cases  he  may  plead  the 
general  issue,  and  give  the  special 
matter  in  evidence.  -  307 

$.  The  court  will  not  grant  an  infor- 
mation against  a  justice  of  peace 
who  has  erred  merely  from  igno- 
rance. •  -  427 


t  4.  The  jurisdiction  of  justice*  of 
the  peace  and  commissioners  x  oi 
excise,  are,  as  to  the  excise  laws, 
exactly  the  same,  within  their  re- 
spective jurisdictions. 

Page  555,  n,  [f] 

5.  Vide  Bastard,  No.  3,  4.  Con- 
viction, No.  1,  2,  3,  5,  6.  In- 
formation, No.  4.  Order. 
Relief,  No.  4. 

JUSTIFICATION. 

Vide  Constable,  No.  2.  Costs, 
No.  l6\  Highway,  No.  2.  Jus- 
tice of  Peace,  No.  2.  Wat,  No. 
2.    Trespass  vi  8?  armis,  No.  7. 

JUSTIFICATION  of  Bail. 
Vide  Rail,  No.  2, 


KING,  ^ 

Vifle  Administration,  No.  4. 
Bastard,  No.  2.  Excise.  Ex- 
tent. Forfeiture,  No.  1.  Na- 
vigable /liw.    Officer. 

KING'S  BENCP}. 

1.  The  court  of  King's  Bench  has 
power  to  remove  every  conviction 
by  certiorari,  unless  where  that 
authority  is  taken  away  by  statute* 

549 

2.  Vide  Exchequer  Chamber. 


L. 
LANDLORD. 

<fc>  1.  The  statute  of  8  Ann.  c.  14, 
§  1,   extends  only  to  the  imnie- 


d  TdUi  of  the  FrinvpAl  Matter*. 


4*8**,  ant  tot  t*  a  superior,  or 
ground  landlord ;  fifasior  Bennet's 
•tfS  B.R.M.  l  6.  9. 

O  2.  The  effect  of  that  statute  may 
|>e  obtained  by  motion;  barling 
1.HM,  B.R.B.9G.$. 

66$,n.[<t>2] 

3.  Kde  Demand,  No.  1,2,  3,  4. 
Land-Tox,  No.  I.  L«ask.  Poor- 

.  JRflfe,  No.  14.  Release,  No.  2 . 
Settlement,  No.  5,  6,  7.  Vari- 
ance, No.  8,  9. 

LAND-!T<ix. 

f  1.  The  land-tax  is  not  peculiarly 

'  a  landlord's  tax  with  respect  to 

the  public.  .         227,  o.  [t] 

2.  A  grantee  of  a  fee-fart*  rent — 
"  without  any  deduction,  defaka- 
"  tion,  or  abatement,  for  or  in 
"  any  respect  whatsoever/'— is  en- 
titled to  the  full  rent,  without  de- 
ducting the  land-tax;  Bradbury 
v.  Wright,  B.  21  G.  3. 

624  to  628 

3.  The  land-tax  is  not  to  be  deducted 
out  of  the  two  years' value  pay- 
able as  an  arbitrary  Jine  for  ad- 
minion  to  a  copyhold  estate;  Jit  It 
v.  Grant,  C.  B. 

724,  n.  [2],  to  727,  n. 

4.  Vide  Settlement,  No.  5, 6,  7. 

LATITAT. 

1.  A  latitat  may  be  taken  out  before 
the  cause  of  action  accrues.       62 

2.  A  writ  of  latitat  runs  into  Walts; 
Penry  v.  Jones,  T.  19  G.  3.  213  ; 
Lloyd  v.  Jones ,  B.  R.  T.  9  G.  3. 

213,  n.  [10] 

LEASE. 

1.  A  lease  roid  in  its  creation  a* 
against  a  remainder-mzn,  does  not 
become  valid  by  his  accepting?-?*/ 
and  suffering  the  lessee  to  make 
improvements  after  his  remainder 


vest*  in  possession  ;   Doe  ▼.  But- 
cher, AT.  19  G.  3.     Page  SO  to  53 
f  2.  But  Qu.  Whether  equity  would 
not  relieve  in  such  a  case. 

54,  n,  [t  26] 

3.  A  lease  by  the  husband  of  a  feme 
covert'*  estate  (though  not  within 
32  Hen;  8.  c.  28.)  is  only  voidable* 

53,  n.  [17],  54,  n. 

4.  But  a  mortgage  of  a  feme  covert's 
estate,  though  in  form  of  a  lease* 
is  void;  Goodright  v.  Stratkan, 
B.  R.  M.  15  G.  3. 

53,  n.  [17],  54,  n. 

5.  Under  a  proviso,  that  all  assign- 
ments of  a  lease  shall  be  void  if  not 
enrolled,  under-leases  are  not  in- 
cluded; Kinnerslcy  v.  Orpc,  H. 
19  G.  3.  -  56  to  58 

1 6.  Wbene*  a  tease  is  ipso  facta  raid, 
by  the  condition  or  limitation,  no 
acceptance  of  rent  afterwards  can 
make  it  have  continuance  as  be- 
tween the  grantor  and  grantee. 

57,n.  [t  291  58,  n.[t] 

f  7.  Otherwise  it  is  of  a  lease  void- 
able only.    57,  n.  [t  H9],  58,  n.  [f  ] 

8.  An  under-lease  is  not  an  assign* 
ment,  to  the  effect  of  working  a 
forfeiture  under  a  proviso  not  to 
assign.  -  57 ,  184 

<t>  9«  But  under  a  proviso—"  that 
"  the  lease  shall  become  void,  in 
44  case  the  lessee,  his  executors  or 
"  administrators,  shall,  at  and 
"  during  the  said  term,  set,  let, 
"  or  assign  over,  the  said  hereby 
41  demised  messuage  or  dwelting- 
44  house,  or  any  part  thereof,** — a 
demise  by  the  lessee's  administra- 
trix for  a  term  a  day  short  of  the 
expiration  of  the  original  lease,  is 
bad ;  Roe,  lessee  of  Gregson  v. 
Harrison,  B.  R.  E.  28  G.  3. 

57,n.[©>] 

10.  The  landlord  cannot  sue  an  un- 
der-tenant on  the  covenant  for 
retif;  Holford  v.  Hatch,  £.  19 
G.  3.  -  183  to  187 

fll.  When  the  whole  term  is  made 
over  by  the  lessee,  although  in  the 

deed 
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deed  by  which  thai  is  done,  the 
rent  and  a  power  of  entry  for  non- 
payment, 19  reserved  to  kirn,  and 
not  to  the  original  lessor,  this  is 
an  assignment  and  not  an  under- 
lease ;  Palmer  v.  Edwards,  B.  R., 
22.  23  G.  3. 
Page  187.  rt.  [t  59l  188,  n.  M 

+ 12.  And  in  such  case,  (No.  40.) 
the  original  lessor,  or  Iris  assignee 
of  the  reversion,  may  sue  or  be 
suad,  oa  the  respective  covenants 
in  the  original  lease;  Palmer  v. 
Edwards,  B.  R.  E.  23  C.  3. 

187,  n.  ft  59],  188,  n.  [t] 

t  13.  And  this  (No.  11.)  although 
new  covenants  are  introduced  in 
the  assignment  %  Palmer  v.  Ed- 
vards,  B.  R.  E.  23  G.  3. 

187,  n.  {t  59],  188,  n.  [f] 

f  14.  What  cannot  be  supported  as 

an  assignment,  shall  be  good  as  an 

•  under-lease,    against    the     party 

granting  it.  188,  n.  [f] 

4>  15.  A  promo— that  a  lease  shall 
become  void  upon  the  lessee's 
committing  an  act  of  bankruptcy, 
and  being  found  a  bankrupt — is 
good  ;  Roe,  lessee  of  Hunter,  v. 
Galliers,  B.  R.  M.  28  G.  3. 

184,n.[C>] 

16.  Vide  Covenant,  No.  4,  5,  6, 
8,  9, 10.  Ecclesiastical  Loue. 
Mortoaoe,No.  2,  3,  4,  5,  6,  10. 
Power,  No.  1,2,5, 6,  7,9. 

LEET. 

1.  The  appointment  of  constables  is 
incidental  to  a  court  IceU        537 

2.  No  man  can  be  o£  two  leets.   537 

LEGACY. 

1.  Land  may  pass  under  the  word 
"  legacy."  40,  &  n.  [<&] 

LEGAL  Estate. 

Tide  Equitable  Estate,  No.  3. 
Mortgage,  No.  3,  17. 


LESSEE,  LESSOR. 
Vide  EtecTMirt,  No.  2.    LsaJe* 

<3>  LETTERS  FATONT* 

LIBEL. 
Tide  UroKMAtiQH,  No.  2,  3. 

LIEN. 

1.  The  captain  of  a  ship  has  no  lien 
on  the'  ship  foe  wages,  Stores,  or 
repairs  done  in  England  ;  IVilkins 
v.  Carmichael,  H.  19  6.  S. 

Page  101  to  105 

2.  freight  is  a  lien  on  the  cargo. 

104 

3.  An  attorney  \\*%  a  lien  on  his 
client's  deeds,  papers,  and  money, 
for  his  bill.  104,  105,  238 

4.  Q«.  Whether  an  officer  of  a  cotrr* 
of  justice  has  a  lien,  or*  the  records 
of  the  court  for  his  fees. 

194,  n.  [26],  19* 

5.  If  a  candle-maker,  being  in  arrear 
for  the  single  duties,  become  a 
bankrupt,  and  is  convicted  after 
the  assignment  of  his  estate,  the 
double  duties  are  a  lien  on  the 
candles,  utensils,  and  materials  in 
the  hands  of  the  assignees ;  St  racy 
v.  Hulse,  T.  20  G  3.     395  to  41 6 

6.  So,  in  the  case  of  malt ;  The  At- 
torney-General v.  Senior,  Scacc. 
1737-  415,  416,  n.  [1],  Rex  v. 
fowler,  Scacc.  19  G.  3. 

416,  n.  [2],  417,  a. 

LIFE. 

1.  What  word;  shall  pass  an  estate 
for  life*  Vide  Estate,  No.  1.  3, 
4/5. 

2.  Poacr*  to  fenaflfe  for  life.  Vnh 
Power,  No.  1,  2, 4,  5,  ff,  7. 

3.  Insurance  on  a  life.  Fide  JksVR* 
akcb,  No.  11,45. 

G*2  L1MI- 
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LIMITATION. 

I.  When  -a  limitation  over  can  only 
take  effect  o*  the  event  of  a  prior 
limitation  first  taking  effect ;  Doe 
v.  Skippard,  H.  19G.S. 

Page  75  to  79,  505,  n. 

£.  When  it  can  only  take  effect  on 
the  alternative  of  a  prior  limita- 
tion not  taking  effect. 

264  to  268.  504,  n.  505,  n. 

J.  Of  the  different  classes  of  limita- 
tions over.     .         504,  n.  505,  n. 

LIMITATION  of  Actum. 

1.  All  qui  tarn  actions  on  any  statute 
made  or  to  be  made  (except  the 
statute  of  tillage  J  shall  be  brought 
within  one  year  after  the  offence 
committed.  235,  n.  [15] 

2.  A  bill  may  be  filed  in  vacation 
against  an  attorney,  to  prevent  the 
statutes  of  limitation  from  attach- 
ing. -  -  313 

3-  Qu.  It  actual  entry  is  necessary  to 
prevent  the  statute  from  attaching, 
so  as  to  bar  a  possessory  right. 

485,  n.  [1  ] 

G>  4.  So  hc\dr  on  a  trial  at  .bar, 
unless  there  be  some  special  reason 
to  the  contrary;  Ford  v.  Grey, 
B.  R.  H.  2  Ann.     485,  n.  [1  <S>] 

5.  A  personal  representative  having 
found  among  the  papers  of  the  de- 
ceased a  mortgage  deed,  and  hav- 
ing assigned  it  for  the  mortgage 
money  mpre  than  six  years  ago, 
affirming,  and  reciting  in  the  deed 
of  assignment,  that  it  was  a  mort- 
gage deed  made,  or  mentioned  to 
be  made,  between  the  mortgagor 
and  mortgagee  for  that  sum,  the 
assignee  shall  not  recover  back  the 
mortgage  money,  although  it  shall 
turn  out  that  the  mortgage  was  a 
f°rger9i  and  that  the  assignee  did 
not  discover  the  forgery  till  within 
six  years  before  he  brings  his  ac- 
tion, unless  the  assignor  knew  of 


the  forgery ;    Bree  ▼.  Hotbeck,  E. 
21  G.  3.  Paged1*  in  6*7 

6.  There  may  be  cases  which  fraud 
will  take  out  of  the  statute  of  li- 
mitations. -  6$6 

7.  Vide  Bill,  No.  3. 

LONDON. 

Vide  Alderman,  No.  2.  Attach- 
ment, No.  2,  3.  Custom,  No. 
10, 11, 12.    Costs,  No.  3, 4. 

LORD'S  ACT, 

1 .  The  groats  allowed  under  32  G.  2. 
c.  28.  (called  the  Lord's  Act)  most 
be  made  payable  and  be  paid  on 
every  Monday,  whatever  may  be 
the  day  on  which  the  defendant  i* 
brought  up  to  be  discharged,  and 
is  remanded  at  the  instance  of  the 
plaintiff;  Lench  v.  Pargiter,  H. 
19  G.  3.  -  68, 69 

2.  An  order  of  a  Judge  under  that 
act,  made  out  of  term,  is  final; 
Lench  v.  Pargitcr,  H.  19  G.  3. 

68,  69 

LOSS. 
Vide  Insurance* 

LOT. 
Lot  and  Cope.    Vide  Cope. 

LOTTERY. 

Construction  of  17  G.  3.  c.  46",  reJf 
tive  to  the  lottery;  Lastoa  t4 
Pearcet  M.  19  G.  3.  15,  lS 


.  ..       .    .    M. 

MAGISTRATE. 

Vide  Costs,  No,  j.   Information 
No.  4.  Justice  of  Peace.  Matoi. 

t  magna 
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f  MAGNA  Charta. 

i  Vide  Table  of  Statutes  after  title 
Statute. 


MAINTENANCE  of  the  Poor. 
Fide  Relief. 

MALICIOUS  Prosecution. 

In  an  action  for  a  malicious  prose- 
cution, the  plaintiff  must  shew  in 
his  declaration  that  the  original 
suit  (wherever  instituted),  is  at 
an  end  ;  Fisher  v.  Bristow,  T.  19 
G,  3,  Page  215 

MANDAMUS. 

1.  "  Not  duly  elected,  admitted, 
and  sworn,"  is  not  a  good  return 
to  a  mandamus  to  restore ;  ilex  v. 
Lyme  Regis,  H.  19  G.  3. 

79  to  86 

S.  "  Not  duly  elected,  admitted,  or 
sworn,"  perhaps  is.  86 

3.  "  Not  duly  elected,"  is  a  good 
return  to  a  mandamus  to  admit. 

80 

4.  What  certainty  is  required  in  a 
return  to  a  mandamus.  Vide  Cer- 
tainty, No.  2. 

5.  On  a  mandamus  to  restore  to  the 
office  of  a  capital  burgess,  in  a  re- 
fur/i,*— that  the  cause  of  amotion 
was  non-attendance  at  a  meeting 
to  which  the  party  was  summoned 
for  the  election  of  a  capital  bur- 
gess,—an  avctment,  that  the  right 
of  election  is— r*4  in  the  capita f 
**  burgesses  Itebig  the  'common 
u  cow««J,"— does  not  assert  with 
sufficient  certainty  that  he  had  a 
right  to.  concur  in  the  election, 
because  it  does  not  necessarily 
appear,  tltat  all  the  capital  bur- 
gesses are  of  the*  common  council ; 
Reg  v,  Lyme  Regis]  E.  15  G.  3. 

177' td*18S 


6.  A  mandamus  will  not  lie  to  com* 
pel  admission  to  the  degree  of 
barrister;  Rex  v.  Gray's  lnnt  Em 
20  G.  3.  Page  353  to  35f 

7.  The  court  will  not  grant  a  man* 
damns  to  the  Bank,  ore.  to  transfer 
stock ;  Rex  v.  The  Bank  of  Eng- 
land, M.  21  6.  3.         524  to  525 

8.  fide  Rktvrx,  No.  1,  2,  3,  5. 

MANOR. 

TtVe  Copyhold*  Custom,  No.  5, 
6;  £vn>E*CB,  No.  20.  .Mom* 
oaob,  No.  15rl6. 

MARKET  Town. 

The  inhabitants  of  a  market  town,  or 
of  a  city,  borough,  or  town  cor- 
porate, are  not  prohibited  by 
1  &  2  Ph.  &  Af.  c.  7,  from  selling 
woollen  cloth,  &c.  in  other  mar* 
ket  towns,  cities,  dec.  by  retail, 
and  not  in  open  fair;  Lee  v# 
mite,  M.  20  G.  3.        -        2*ff 

MARRIAGE. 

1.  The  actual  celebration  of  a  mar* 
riage  need  not  be  proved  in  any 
civil  case  except  in  actions  lor 
criminal  conversation*  .  •  174 

2.  What  shall  be  evidence  of  an  ac- 
tual marriage.  Vide  Co*Y,  No.  1. 
Evidence,  No*  17. 

3.  A  marriage  is  void  if  celebrated 
in  the  chapel  erected  since'  26 
Geo.  2.  although  marriages  may 
have  bean  frequently  celebrated 
de  facto  there ;  Rex  v.  NorthJiela% 
E.  21  G.  3.         -        659  to  06'1 

4.  But  by  21  G.  5.  c.  53.  .surh 
marriages,  if  previous  to  that  act, 
are  made  valid,  and  toe  clergy* 
ma n  exempted  trom  the  penalties 
Qf  20  G.  2.  c.  33.         6*61,  n.  [*  J 

.  Marriage  Settlement.  Vide  Mo air- 

oa"£,  No.  16*.    Pow'ai},  No..4,«7| 

+  Will,  No.  1,  2,  3,  *',  6,7,  31. 
V 

Gg3  MAR* 
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MARSHALSEA  C*«r#. 

Tie  plaint,  not  the  capias,  is  the 
commencement  of  the  action  in 
the  Marshalsca  court;  JVard  v. 
Roneyuood,  H.  19  O.  3. 

Page  61, 62 

Master. 

1.  The  Master  may  tax  costs  on  an 
agent's  bill  to  his  client  the  attor- 

.  neu  in  the  country. 

1*9,  ».  150,  n. 

*•  Vide  Costs,  X6.  10.  Paxtxeb, 
No.  2. 

MASTER  0/  the  Rolls. 
Fide  Case,.  No.  3.    . 

MAXIMS  qpfetf  or  espMmed. 

I.  Qui  prior  tst  tempore  potior  est 
jure.         ?  23 

t.  All  acts  in  pari  mot erii  are  to  be 
ttken  together.   ...      .  -        36 

3.  In  pleading,  via  trita  via  tuta.  60 

4.  Communis  error  famt  jus. 

I02,n.[l] 

5.  Legal  fictions  shall  not  be  con* 
'  traotcted  to  let  it\  objections  of 

form.         -  -  .        H2 

0.  A  third  jperson  shall  hefther  suf- 
fer nor  profit  ty  the  fraud  of  an- 
ether*        •       .  •         -     '  229 
y.  Im  pari  delicto  potter  ut  conditio 
defendentit.  .  .       255,  468,  470, 

•    *«  $93.*.[3jta698*n. 

S.  All  mercantile  contracts  ought  to 
be  construed  liberally,  t77 

$.  Expressions  used  by  the  court* 
*rt  to  b*  understood  witl*  relation 
to  die  subject  matter  then  before 
them.        -         -   ■    ,  - .  .      283 

Jfc  The  intention  of  a  totefpr  must 
prevail  if  consistent  with  law.  322 

II.  Effect  must  be  given  to  all  the 
,  words  of  a  mil  if  possible.      32$ 

II  Igntrmio  juris  no*  etcwu. 

471 


13.  Freight  is  the  mother  of  sqpi. 

Ptfge  542 

14.  The  safety  of  the  ship  is  the 
mother  of  freight.  -         542 

15.  Qnod  meomenitns  est*  nou  lici- 
turn  est.  -         -         -        61O 

16.  Quod  ah  initio  nan  valet,  trsctu 
tempotis  wen  conrakseit.  660 

17.  Remedial  laws  are  to  have  a  li- 
beral construction.  -       70S 

18.  Penal  laws  are  to  be  construed 
strictly.  -  -  706 

t  19  Volenti  non  Jit  injuria.  In- 
stance of  the  misapplication  of 
that  maxim.  697*  n.  69*,  *• 

20.  Vide  PlkadinG,   No.  1. 

+  MATERIAL. 

t  Material  facts  not  disclosed  in 
representing  the  state  of  a  ship  to 
an  under -writer,  though  without 
fraud,  vacate  the  insurance;  Shir* 
lev  v.  Wilkinson^  B.  R.  M.  22  G.3. 
306,  n.  [t«] 

MAYOR. 

Qv«  Whether,  if  a  mayor  de  jkts 
intervenes,  the  mayor  of  the  for- 
mer year  who  is  returning  ofictrf 
and  k  entitled  i>y  the  charter  to 
hold  over  till  a  legal  successor  it 
chosen,  can  be  elected  tbe  toiitf 
yeas,  under  9  4nn.  c.  20.  $  8. 
S8fto40l 

t  MEMORANDUM. 

15/wcieJ memorandum.  Videinh 
No.  1, 4. 

MESNE  J^fc. 

Fife  Bahx*u#t,  No.  37*  EffiATt 
No.  4.    MoetgavX,  No.  & 

MIDDLESEX. 

1.  An  attorney  is  not  subject  (0  tk 
jurisdiction  of  the  count f  cart  °* 
Middkse*%  Wiltshire  v.  XJoj-\& 
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1 ,  Ml  of  Mtddlete*.    Vide  P*a* 

tict,  No.  a. 

3.  Perjury  committed  by  a  witnns 
on  a  f rial  before  a  Mtddleiex  jury 
at  the  O/d  -BfliTry,  is  tried  by  a 
city  jury.        Page  794,  796\  797 

4.  Vide  Costs,  No.  5,  6,  11,  1*. 

MILITIA. 
Yide  Settlembk*,  No.  11. 

MINE. 
Ejectment  V/\\\  lie  for  a  mine.      305 

MIS-RECITAL. 

1.  If  the  defendant  undertake  to  set 
forth  the  statute  of  63  He*.  6* 
c.  9.  in  a  plea  to  an  action  an  a 
snerjf's  bond,  a  literal  mis-recital 
is  fatal;  Bonce  v.  IVkitaker,  fi. 
19  G- 8.  -  94  to  97 

|  2.  On  an  information  under  a  pri- 
vate statute,  a  mis-recital  of  the 
commencement  of  the  parliament 
is  fatal,  after  verdict,  on  the  plea 
otnotguUtv.  97,  Mt  41] 

f8.  But  it  should  seem,  that  the 
mis-recital  of  any  pan  ©fa  private 
statute,  can  only  be  taken  advan- 
tage of  by  pleading  nul  tiel  re- 
cord. *  $R,  ».  [t  413 

<j&  4.  The  httfoiuction  of  an  un- 
meaning word  in  the  recital  of 
any  instrument  in  a  declaration 
(as  of  "  ti"  in  setting  forth  the 
*het\(r%  precept  to  ibe  returning 
.  g/fof/»  ii)  an  action  for  bribery)  is 
not  a  fatal  variance ;  /frag  v.  Ptp- 
»ef,  B.  A.  jB;  20  G.  3. 

W,  *.[<»] 

6.  n&It*ciTAi.   Vaiua*£e,  No. 


1,2, 


t  MISTAKE. 


t  Vide  Construction,  Wo.  4.  Er- 
ror, Np.  1,  4.  IflSVRAfrCE, 
No.  17,18,29.  Justice  of  Peace, 
No.  3. 


MODUS. 

1.  Instances  of  inoduses  void  in  lap. 

Page  204,  205 

2.  A  modus  is  rateable  to  the  peer, 

405 
<t>  3.  FWe  Prohibition,  No.  2. 

<t>  MONEY  jmM  Mo  Court. 
<t>  Vide  Aoekt,  No.  3. 

MONTH. 

A  month  its  law  is  a  lunar  month, 
or  28  days,  Unless  otherwise  ex- 
pressed. •  -  *°3 

MORTGAGE,  MORTGAGEE, 
MORTGAGOR. 

1.  Ejectment  will  lie  by  a  mort- 
gagee, against  a  tenant,  tinder  a 
ltdse  from  the  mortgagor  .subse- 
quent to  the  mortgage,  Without 
notice  to  quit;  Keech  v.  Hall,  M. 
19  O.  I.  -  21  to  23  , 

<K?  2.  But  if  there  is  tenant  from 
year  to  year,  and  the  landlord 
mortgages  preceding  the  year,  the 
tenant  is  entitled  to  six  months  no* 
tice  to  quit,  from  the  mortgagee, 
B.  R.  -  *1,  n.  [«>] 

3.  The  legal  interest  of  a  mortgagor 
in  possession,  is  inferior  to  that  of 
a  mere  strict  tenant  at  will. 

22,232,283 

4.  But  if  a  mortgagee  encourage 
the  tenant,  under  a  lease  from  the 
mortgagor,  to  lay  out  money,  he 
shall  not  recover  in  ejectment  be- 
fore the  end  of  the  term  granted 
by  the  mortgagor.  -         22 

5.  A  tenant,  under  a  lease  from  the 
mortgagor  prior  to  the  mortgage, 
shall  not  set  it  up  against  the 
mortgagee,  in  ejectment,  if  he  has 
notice  that  the  mortgagee  only 
means  to  compd  hint  to  attorn ; 
White  v.  Hmkbis,  JB.  JL 


Gg4 


23,  n.J7] 
5.  Qm. 
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6.  Qu.  If  trespass  for  mesne  profits 
will  lie  by  a  mortgagee,  against  a 
tenant  under  a  lease  from  the 
mortgagor,  posterior  to  -the  mort- 
gage -  Page  22,  23 

7*  A  mortgage  by  baron  and  feme, 
of  her  estate,  is  void,  after  the 
baron's  death,  and  not  merely 
voidable,  though  in  the  form  of  a 
lew;  Goodrigkt  v.  St  rat  hast,  B. 
R.  M>  15  G.  3.  63,  n.  [17],  54,  n. 

8.  But  a  te-dstitocry  of  the  mortgage 
deed,  by  the  wife,  after  the  Aitf- 
faiuf 3  death,'  will  make  it  good ; 
Goodrigkt  v.  Strathan,  B.  R.  Al, 
15  G.  3.  53,  n.  [17],  54, 11. 

9.  And  circumstances  may  operate 
as  a  virtual  re-delivery  ;  Goodrigkt 
v.  Strathan,  B.  R.  Af.  15  G.  3. 

53,  n.  [17],  54,  u, 

10.  A  mortgagee,  after  giving  notice 
of  the  mortgage  to  the  tenant  in 
possession  under  a  lease  prior  to 
the  mortgage,  is  entitled  to  the 
rent  in  arrear  at  the  time  of  the 
notice,  as  well  as  to  what  accrues 
afterwards,  and  he  may  distrain 
for  it,  after  such  notice ;  Moss  v. 
Gallimore,  B.  if.  M.  20  G.  3. 

279  IP  283 

11.  A  mortgagor  is  not  entitled  to 
emblements,  when  he  is  turned  out 
of  possession  by  the  mortgagee. 

283 

12.  A  mortgagee  of  a  term  cannot 
be  sued  as  assignee,  till  he  takes 
actual  possession  ;  Eaton  v.  Jaques, 
M.  21  G.  3.         -        455  to  461 

13.  A  mortgagor  in  possession  gains 
a  settlement  by  40  days  residence. 

032 
f  14.  So,  it  should    seem  does  a 
mortgagee  in  possession.  $32 

15.  If  a  lord  of  a  manor  mortgage 
the  manor  in  fee  to  A.  and  after- 
wards purchase  copykolds  held  of 
the  manor»  and  take  surrenders 
of  thjera  to  himself  in  fee,  they 
shall  entire  to  the  benefit  of  the 
mortgagee  j  Doe  v.  Pott,  T.  21 
P*?.         -        *       710  to  722 


Ifi.  And  a  settlement  by  the  lore  oC 
all  his  estate  mortgaged  to  A. 
shall  pass  the  equity  of  redemp- 
tion of  such  surrendered  cop*- 
holds;  Doe  v.  Pott,  T.  21  G.  3. 
Page  710  to  722 

17-  If  a  mortgagor  devise  the  mort- 
gaged premises,  and  afterwards 
pay  off ,  the  mortgage,  and  the 
mortgagee  convey  the  legal  estate 
to  a  trustee  in  trust  for  the  mort- 
gagor, this  change  of  the  legal  es- 
tate shall  not  operate  as  a  revoca- 
tion of  the  xdU;  Doe  v.  Pott,  T. 
21  G.  3.  -  710  to  722 

><18.  Vide  Security,  No.  1. 

MURDfeR. 

1.  On  ft  special  'verdict,  prindpsh 
in  the  second  degree  cannot  be  af- 
fected, unless  the  Jury  find  ex- 
pressly, that  they  were  actually 
present,  or  that  some  acts  were 
done  by  them  which  unavoidably 
shew  that  they  were  present,  or 
that  they  were  of  the  same  party, 
on  the  same  pursuit,  and  under 
engagements  and  expectation  of 
mutual  defence  and  support  from 
the  person  who  did  the  fact ;  Res 
v.  Bortkwick,  T.  19  G.  3. 

207  to  312 
2.  If  several  are  indicted,  4*  M  &Xm 
ing  the  blow,  and  the  others  atf 
present  aiding  and  abetting,  evi- 
dence that  one  of  the  others  gw* 
the  blow,  and  that  .A.  was  only 
present,  ozc.  wit)  support  the  in- 
dictment. 207)  n.  [8] 

.     MUTINY  Aci. 

1.  Instance  of  a  co**icfttm  under  tb* 
mutiny  aqt,  for  not  quartering  of- 
ficers, held  to  be  void  for  not 
stating  the  evidences  Ifcf  ▼•  &*^ 
M.  21  G.  3.  48tf,487 

2.  Vide  A&TILLEBY, 

-NAVfc 
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N. 

NAVIGABLE  River, 

The  right  to  the  soil  of  a  .navigable 
river,  belongs,  by  presumption  of 

-  law,  to  the  Kingt  not  to  the  owners 
of  the  adjoining  land;  Rex  v. 
Smith,  20  G.  3.    Page  441  to  4*6 

NEGOTIABILITY. 

The  negotiability  of  a  bill  of  exchange 
may  be  restrained  by  a  special  *»- 
dorsement ;  Ancher  v.  The  Bank  of 
England,  E.  21  G.  3.    637  to  641 

NEUTRAL  Property. 
Vide  Insurance,  No.  41,  50,  51. 

NEW  Trial. 

Vide  TaiAL,  No.  lx  8.  Venire  de 
novo. 

NIL  debet 

Instance  of  what  may  be  given  in 
evidence  tinder  the  plea  of  nil  debet. 
Vide  Judgment,  No.  4. 

NIL  habuit  in  tenementis. 

Jfil  habuit  in  tenententi*  is  the  pro- 
per plea,  inhere  the  plaintiff  de- 
claret  on  a  4fe"i  to  the  defendant, 
and  the  defendant  means  to  dis- 
pute his  title.  *  620 

NISI  Prius. 

The  authority  of  the  judge  at  Nisi 
frius  is  by  the  commission  of  A^i^e* 

791 

NOLI  Prosequi. 

f  1.  Where  two  defendants  ii*  <m- 
sumpsit  sever  in  pleading,  and  one 

•  pleads  a  special  plea,  which  is  found 
for  him,  the  plaintiff  may  enter  a 


noli  prosequi  as  to  Una,  -and  pro* 
ceed  to  final  judgment  and  execu- 
tion against  the  other. 

Page  l6j>,  u.[t$6] 
Vide   Information   ex  officio, 


2. 
No.  2. 

NON-Pro*.    NON-Safr. 

1.  In  a  joint  action  the  plaintiff  can* 
not  be  non-pros'd  by  one  or  some 
of  the  defendants;  Powell  v.  White, 
E.  19  G.  3.  -  16ft 

2.  The  insolvency  of  the  defendant' 
happening  after  the  action  brought, 
is  good  cause  Agmnst  judgment  as 
in  case  of  a  non-suit;   Bailly  v. 

.     Wilkinson,  E.  21  G.  3.  671 

t  3.  Where,  in  a  joint  action,  there 
is  judgment  by  default  against  one 
defendant,  the  other  cannot  non- 
suit the  plaintiff  at  the  trial. 

169,  n.  [t56] 

f  4.  Nor  obtain  judgment  as  in  case 
of  a  non-suit  in  such  case  (No.  3), 
if  the  plaintiff  neglect  to  go  to 
trial.  -  169,  n.  [t  56] 

t5.  By  judgment  of  non-pros  the 
plaintiff  is  out  of  court  as  to  alt" 
the  defendants ;  Philpot  v.  Muller, 
B.  R.  E.  23  G.  3.      169,*.  [t  56] 

f  6.  Therefore,  if  several  defendants 
sever  in  pleading,  one  cannot  sign 
judgment  ot  non-pros  as  to  himself; 
and  take  out  execution;  Philpot 
v.  Muller,  B.  R.  E.  23  G.  3. 

169,  n.[f  56] 

t7-  If  judgment  is  signed  in  such 

case  (No.  6).  the  court  will  set  it 

aside  on  motion,  in  the  same  term. 

196,  [t  56] 

1 8.  But  such  a  motion  in  a  subsc* 
quent  term  is  too  late,  and  the 
redress  must  be  by  writ  of  error; 
Philpot  v.  Mulkr,  B.  R,  E.  23 

G.3.  -  169.  [t*6] 

f  9.  If,  on  such  a  judgment,  the 
action  being  trespass  vi  et  armis9 
the  ca.  sa.  sued  out  is  in  trespass 
on  the  case,  the  court  will  set  aside 
the  execution,  even  iu  a  subsequent 
I  terra 
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term  (fhe  pkinti  Windertaking  not 
to  bring  an  actum  J,  because  there 
is  no  other  remedy ;  PkHpot  -v. 
Mutter,  B.  R.  E.  23  G.  3. 

Page  169,  [156] 

10,  Instances  of  what  shall  nonsuit 

the  plaintiff.     Vide  Allegation, 

No.  3.    Pleaping,  No.  6,  7,  22. 

Variance,  No.  2,  3,  4,  5,  6,  7, 

O  NON-Jlwtfence. 

4>  Non-residence  of  Corporators, 
Fide  Corporation,  No.  4,  5. 

NOTE. 
fade  Promissory  Note. 

NOTICE. 

1.  A  notice  to  quit,  "or  I  shall  insist 
on  double  rent,"  is  good  to  support 
an  ejectment ;  Doe  v.  Jackson,  E. 
19  G.  3.  -  175,  176 

2.  A  mortgagee  may  recover  posses- 
sion against  the  mortgagor,  or  a 
tenant  under  a  lease  from  the  mort- 
gagor posterior  to  the  mortgage, 
without  notice  to  quit;  Keech  v. 
Hall,M.  19  G.  3.  21  to  23 

3.  Notice  of  distress.  Vide  Dis- 
tress, No.  1. 

4.  Notice  of  fra/.  Vide  Teial, 
No.  1,  2,  3. 

5.  Instances  where  a  party  shall  be 
affected  by  notice.  Vide  Attor- 
ney, No.  11,  12%  Bill  of  Ex- 
change, No.  15,  24.  Decree, 
No.l.  Judgment,  N0.7.  Power, 
No.  4. 

6.  Instances  where  securities  shall  be 
roMf,  though  in  the  hands  of  pur- 
chasers for  valuable  consideration 
and  without  notice.  Kide  Gaming, 
No.  3. 

+  7-  Instances  of  what  the  court  will 
or  will  not  take  notice  of.  Vidf 
Custom,  No.  10,  11.  Parlia- 
ment, No.  1,  2.  Private  &«.. 
tute,  No.  2. 


8.  Notice  of  appcoL  FUe  Amity 
No.  1. 

9.  Vide  Insurance,  No.  14.  Mort- 
gage, No.  1,  4,  id. 

NUL  tie/ recent 

I.  Nttl  titl  record  is  no  fled  to  in 
action  on  *  foreign  judgment,  and 
may  be  rejected  as  nugatory,  al- 
though the  plaintiff  has  called  the 

judgment  a  record  in  his  declara- 
tion, and  concluded  jnrout  patetper 
recordum;  Walker  v.  Witter,  M. 
19  G.  3.  -  Pug*  1  to  7 

t  2.  Fide  Private  &«f«fe9  No.  5. 

t  NURTURE. 

I I.  A  bastard  living  with  the  ne- 
ther for  nurture,  in  a  parish  where 
she,  and  not  the  bastard,  is  settled, 
is  to  be  maintained  by  its  own  pa- 
rish 5  Simpson  v.  Johnson,  A/.  19 
G.  2.  -  -        .  7  to9 

t  2.  So  it  is  with  regard  to  legitimate 
children ;  Ac*  v.  HcmUngton,  H. 
17  G.  3.         -        9,  n.  [2],  10,  a. 

1 3.  Vide  Relie*,  No.  4,  5. 


O. 

t  OATH. 

t  Vide  Affidavit.    Ikformatw, 
No.  2, 3.    Perjury. 

OCCUPANCY. 
Vide  Poofc-Jttfe,  No.  6. 

OFFICE. 

1.  If  two  offices  are  inconpttiMt, 
the  acceptance  of  the  higher,  p» 
facto,  vacates  the  other;  Bt*  V 
Blissel,  B.  R.  E.  J  Q  C.  3. 
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4?2.  Bwt  qustre,  far  It  bet  been 
since  held,  that  the  subsequent 
acceptance  of  one  (whether  of  a 
higher  nature  or  not)  vacates  a 
former  incompatible  office;  AW- 
ward  v.  Thatcher y  B.  R./&L  29 
G.  3.       -        Page  373,  n.  ft*] 

OFFICER, 

1.  Officers  of  the  forest,  in  the  army, 
and  others  belonging  to  the  King, 
ate  exempted  from  serving  on  Ju- 
ries. -  -  190 

2.  Skene's  officer.  Pair  PlIaduo, 
No.  22.    Sheriff. 

OLD  Bailey. 

Perjury  committed  at  the  Old  Bailey, 
on  a  trial  before  a  Middlesex  jury, 
is  laid  in,  and  tried  by  ajary  of, 
the  city  of  London.  79*>7969797 

OPINION. 

Instance  where  evidence  of  opinion  is 
not  admissible;  Syers  v.  Bridge, 
M.  21  Q.  3.         •        527  to  531 

OPTION. 

1.  When  one  of  two  things  is  to  be 
performed,  the  option  is  in  the 
person  who  is  to  perform ;  Layton 
v.  Prarct,  M.  19  G.  3.        15,  l6 

O  2.  Observation  on  that  case. 

15  n.  (5)  [<t>] 

3.  Upon  an  optional  agreement,  if 
one  part  of  the  alternative  is  pro- 
hibited and  subject  to  a  penalty, 
the  party  having  made  his  option 
for  that  part  shall  incur  the  pe- 
nalty ;  Layton  v.  Pearce,  M.  19 
G.3.  -  •  15,16 

4.  Vide  A«ic*s*,  No.  8. 

ORDER. 

1.  Orders  of  justices  are  to  have 
'every  intendment  in  their  favour. 
11 6, 117 


8.  Difference,  inihn&iespcct,  between 

drders  and  convictions. 

Page  116,117,663 
3,  Vide  AsstfimiT,  No.  5.    Bawk- 

»ur4,  No.  32, 33,  34.   BasTabd, 

No.  *,  4.    Rr.MovAt  of  Paupers, 

No.  1. 

ORDERS. 

Tttle  tot  holy  orders.    Fide  Tim. 

ORDNANCE. 

Vide  AtnuiRY. 

ORIGINAL. 

Vide  ATToaif  *y,  No.  9-  +  C a  was> 
No.  3.  Exchequer  Chamber^ 
ho.  5.    Otfca,  No.  1. 

OVERSEER. 

1.  The  appointment  of  overseers  for 
the  sub  divisions  of  &  parish  is 
rout,  unless  it  expressly  appear, 
that  the  parish  could  not  reap  the 
benefit  of  43  El.  c.  2. ;  Rix  v.  UU 
toxcter,  E  20  G.  3.      346  to  350 

2.  More  than  four  overseers  cannot 
be  appointed  under  43  Eliz.  c.  2. 

349,  &  n.  [2] 

3.  If  an  overseer  alter  the  poor-rate 
after  it  has  been  allowed,  but  with 
the  approbation  of  the  justice  s,  and 
deny  criminal  motives,  the  court 
will  not  grant  an  information 
against  him;  Rex  v.  Barrat,  M. 
21  G.  3.  -  46*5,  466 

4.  Vide  PooK-Rate,  No.  2,  14. 

OXFORD. 

1.  A  college  barber  at  Oxford,  though 
he  resides  in  the  city  out  of  the 
college,  is  entitled  to  the  privileges 
of  the  university;  Rex  v.  Rout- 
ledge,  Jtf.  21  G.  3.         531  to  530 

2.  Qu.  Whether  under  that  right  he 
is  exempt  from  serving  the  office  of 
constable  for  the  city 4  Rex  v.  Rout- 
ledge,  M.  21  C.  3.        531  to  538 

OYER. 
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OYER. 

1.  A  defendant  is  not  entitled  to  oyer 
of  the  original,  and  if  he  crave 
oyer  thereof,  the  plaintiff  may  pro* 
ceed  without  taEing  any  notice  of 
it;  Boats' y.  Edwards,  T.  19  Gl  3. 

Page  227,  428 

2.  This  is  also,  the  rule  in  the  court 
of  Common  Pleas.       228,  &  n.Jfl) 

3*.  If  oyer  is*granted  of  any  instfu* 
ment  or  record,  and  it  is  set  forth, 
although  the  party  was  not  enti- 
tled to  such  oyer,  yet  be  shall  be 

r  thereby  entitled  to  take  the' whole 
instrument  as  part  of  his  adver- 
sary's plea;  Jeffery  v.  White,  M. 
21  G.  3.  -  -476/477 

O  4.  Oyer  cannot  Be?  compelled  of 
an  Act  of  Parliament.  '477 

ejy  5.  Nor  of  Letters  Patent;  Rex 
▼.  Aiders  H.  26  G.  3- 

477,  n.  [<Qr] 


PANNAGE. 
Vide  Herbage  and  Pannage. 

PAPIST, 
Vide  Evidence,  No.  22. 

PARLIAMENT. 

-f  1.  The  court  is  bound  to  take  no- 
tice of  the  commencement,  proro- 
gations, and  sessions  of  parliament. 
97,  n.  ft  41] 
+  2.  And  that  (No.  1.)  even  when 
the  proceedings  are  on  a  private 
-1  statute.  -  97,  n.[t4l] 

3.  If  a  libel  charge  a  member  with 
ciiminal  language  held  in  parlia- 
ment, the  court  will  grant  an  in- ' 
-    formation,  without  a  denial  of  the 
'    charge  by  affidavit.  %      387,  388 


4.  Copies  of  entries  in  the  journal* 
ofparkmnent  are  evidence;  Rex  v. 
Lord  George  Gordon,  U.  91  G.  3. 
Page  690  to  593,  &  u.  [3],  594,  n. 

•     PARTNER. 

1.  To  make  a  person  liable  as  a  part* 
ner,  there  jmust  either  be  a  contract 
between  him  and  the  ostensible 
person,  to  share  in  the  profit  an4 

.  Idas,  or  he  must  have  permitted 
the  other  to  make  use  of  his  credit, 
and  to  hold  him  out  as  one  jointly 
answerable;  Hoare  v.  Dawes,  E. 
20  G.  3.  -  371  to  373 

2.  If,  on  an  execution  against  one  of 
two  partners,  the  partnership  ef- 
fects are  taken  and  sold,  the  court 
will  order  tbe  sheriff  to  pay  over 

•  to  the  other,  a  share  of  the  pro* 
duce  proportioned  to  his  share  in 
the  partnership  effects,  to  be  ascer- 
tained by  ihe  Master;  Eddie  v. 
Davidson,  E.  21  G.  3.     650,  651 

f  3.  Vide  Bill  of  Exchange,  No.  21. 

PEACE-Qflrcer. 

A  peace-officer  is  not  liable  to  an 
action  for  arresting  a  party  on  a 
reasonable  charge  of  felony,  with* 
out  a  Warrant,  although  it  shall 
afterwards  appear  that  no  felony 
has  been  committed ;  but  a  pri* 
rate  person  is ;  Samuel  v.  Payne,  E* 

.    20  G.  3. 

359,  360,  &  n.  [71  n.  [8j 

PEER. 
Vide  Action,  No.  8.    Bail,  No.  1. 

*    PENAL  Action. 

1.  A  discontinuance  in  a  penal  action 
it  cured  by  verdict,  tinder  32 
Hen.  8.  c.  30.  .    -  115 

2.  Vide  Amendment,  No.  8,  Li* 
mi-tat  low  if  Actions,  No.  1; 


PENAL 
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PENAL  State**.    '  • 
Vide  Maxims,  No.  18. 

PENALTY. 

Vide  Excise,  No.  1,  2.  Fishery, 
No.  2.  MARaiAGE,  No.  4.  Op- 
tion, No.  3. 

PENALTY  of  a  Bond. 

F«fe  Annuity,  No.  4,  5.  Bond, 
No.  1. 

PERJURY. 

i  1.  It  is  necessary  in  indictments 

for  this  offence  to  state  a  legal 

authority  to  administer  an  oath. 

Page  156 

%  Where  perjury  Is  to  be  laid,  and 
tried,  when  committed  locally 
within  a  county  corporate,  on  the 
x  trial  of  a  cause  before  a  jury  of 
the  county  at  large.  Vide  Glou- 
CESTEa.    Old  Bailey. 

t  3.  Statute  of  fraud*  and  perjuries. 
Vide  the  Table  of  Statute*  after 
title  Statute. 

PERSONAL  Property. 

A  conveyance  in  trust  or  a  devise,  of 
personal  property,  to  one  and  the 
heirs  of  his  body,  vests  the  whole 
interest.         -        505,  n.  506r  n. 

PERSONAL  Representative. 

Vide  Administration.  Exeou- 
tor. 

t  PETITION  of  Rights. 

f  Vide  Table  of  Statutes  after  title 
Statute. 

PLAINT. 

Vide  Ma&sbalsea  Court. 


•       PLANTATIONS.*  *    * 
■       i 
Vide  Admiralty,  No.  1.    Bank* 
ruptcy,  No.  21.    Jamaica, 

PLAY. 
Vide  Gaming. 

VLY.A  Pleaded. 

1.  The  time  of  plea  pleaded  is  to  be 
reckoned  from  the  date  of  the 
entry  of  the  olea  on  the  record, 
not  from  the  time  of  its  being  de* 
livcrcd  to  the  plaintiff;  Sullivan  v. 
Montagus,  H.  19  G.  3. 

Page  109  tollS 

f  2.  A  judgment  obtained  by  a  de- 
fendant against  the  plaintiff  after 
the  declaration  delivered,  and  be* 
fore  plea  pleaded,  may  be  pleaded 
as  a  set-off;  Reynolds  v.  Betrlingf 
B.  R.  M.  25  G.  3.   1 12,  n.  [t  47] 

+  3.  And  that  although  it  do  not 
appear  that  the  cause  of  action  on 
which  the  defendant's  judgment 
was  obtained,  arose  prior  to  the 
commencement  of  the  plaintiff's  ac- 
tion ;  Reynolds  v.  Beerling9  B.  R. 
M.  25  G.  3.  112,  n.  [t  47] 

tf>  4.  But  that  point  has  been  since 

over-ruled ;   Evans  v.  Prosser9  B. 

R.E.Q9G.  3.  112,  113,  n. 

[f  47  <0>] 

PLEADING. 

1.  Two  affirmatives  cannot  make  an 
'  issue.  60 

2.  Whenever  new  matter  is  intro* 
duced,  the  plea,  &c.  must  con* 

'  elude  with  a  verification.  60 

3<  Matter  of  defence  happening  after 
the  action  brought,  if  before  plea 
pleaded  (Vide  Plea  pleaded), 
may  bo  pleaded  in  bar;  Sullivan 
v.  Montague,  H.  19  G.  3. 

109  to  113 

O  4.  But  Qu.  as  to  that  point; 

Evans  v.  Prosser,  B.  R.  E,  29 

G.9.       112,  U3f  n.[f47<©*] 

5.  The 


A  TaUe  of  tht  Principal  Matters. 


3S  The  prosecutor  may  reply  to  a 
return  to  a  mandamus.    Page  IS9 

6.  On  a  declaration  that  off  an  ori- 
ginal lessee's  estate  came  to  the 
defendant  by  assignment,  and  a 
plea  that  all,  he.  did'not  come,  &c. 
modo  Sp  forma,  and  iw<e  joined, 
evidence  of  an  under-lease  will  not 
support  the  issue;  Jtolford  v. 
JftrtcJ,  £.  19  G.  3.      183  to  187 

7.  Nor  will  e+idenee  of  ad  assigns 
meat  of  «//  tht  original  faree's  es- 
tate in  part  of  the  demised  pre- 
vises; /far*  \.  Ctoor,  £.  Jl»  JG. 
18  G.  a  183,  n.  [I],  184,  &  u.  [21] 

8.  Attornment,  since  the  statute  of  4 
,    <4m.  c.  16.  $  9.  need  not  be  averred, 

in  a  declaration  in-  covenant  for 
roil.  -  •  283 

9.  Nor  in  an  avomra:         •        983 

10.  In  trespass  for  a  tortious  rfw- 
//Y¥*  for  re**,  by  11  G.  2.  c.  19. 
(21.  the  special  matter  maybe 
given  in  evidence  on  a  plea  of  the 
general  issue.  -  283 

1 1 .  A  justice  of  peace,  constable*  &c. 
being  sued  lor  what  he  has  done 
by  virtue  or  reason  of  his  office, 
may  plead  the  general  issue,  and 
give  the  special  matter  in  evi- 
dence. -  .  -  30? 

1$.  Qa.  Whether,  whenever  a  defen- 
dant is  permitted  by  statute  to 
give  the  special  matter  in  evidence 
under  the  general  issue,  the  plain- 
tiff is  not  also  entitled  to  give 
every  thing  in  evidence,  which 
may  rebut  the  special  defence. 

1<>3 

13.  In  an  action  on  a  bUt  of  ex* 
change,  if  there  is  a  plea  of  an 

'  usurious  agreement,  and  that  the 
bill  was  given  in  consequence 
thereof,  the  plaintiff  may  traverse 
the  usurious  agreement,  and  con- 
clude with  a  verification  ;  Smith  v. 
Lovers,  T.  20  G.  3.     428  to  431 

14.  When  the  whole  of  the  plea  is 
denied  ii>  the  replication,  the  con- 
clusion ought  to  be  to,  the  coun- 
try ;  but*  if  a  particular  allegation 


is  selected  and  denied,  the  con- 
clusion ought  to  be  a  verification. 
Page  450 

15.  If  a  personal  representative  pleads 
plenl  admimsfravit  prater  a  cer- 
tain sum,  and,  afterwards,  to  an- 
other action  brought  in  the  same 
terra,  pleni  administrate  prater 
the  same  sum,  and,  as  to  that 
sum,  states,  that  he  had  confessed 
it  in  the  other  action,  this  is  a 
good  bar;  Waters  v.  Ogden,  M* 
21  G.  3.  -  452  to  455 

16.  In  covenant  for  rent,  against  the 
defendant  as  assignee  of  all  the  les- 
see's interest,  &c.  by  virtue  where- 
of he  became,  and  still  is  possessed, 
&c.  if  the  defendant  plead,  that 
all,  Jtc.  did  not  come  to  hinrby 
assignment,  and  that  be  did  not 
become  possessed,  &c.  it  is  good 
evidence  to  support  the  plea  that 
the  assignment  was  by  way  of 
mortgage,  with  a  clause  of  re- 
demption, and  that  the  defendant 
has  never  taken  actual  possession, 
and  this,  although  the  mortgage  is 

forfeited;  Eaton  *.  Jaauts,  M.  21 
a  3.  -  -        455  to  461 

17.  But,  if  the  defendant  plead  an 
assignment  over  before  the  rent 
accrued*  it  will  not  be  a  good  re- 
plication, that  the  assignee  over 
never  took  actual  possession,  with* 
out  adding,  that  the  assignment 
over  was  by  way  of  mortgage; 
Walker  v.  Reeves,  B.  R.  M.  22 
G.  3.  401,  n.  [1],  to  463,  n. 

18.  Or  that  it  was  collusive  and 
fraudulent ;  Walker  v.  Reeves,  B. 

SLML22G.3.  4fcl,n.  [1], 

to  463,  n. 
19*  Nor  is  it  a  good  replication  in 
such  case  (No.  16.)  that  the  as- 
signee over  was  a  feme  covert ; 
Barnfather  v.  Jordan,  M.  21  G.  3. 

452 

20.   In  declaring  on  a  deed  (as  in 

covenant),  it  is  only  necessary  to 

state  enough  of  the  deed  to  show 

a  title  to  the  action.        -        66? 

21.  And 
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81.  And  that  part  netd  not  be  set 
forth  in  hmc  verba,  but  only  ac- 
cording to  the  legal. effect  or  ope- 
ration*     x     -        Page  667,  767 

22.  In  debt  by  an  informer  against 
a  sheriff  officer,  if  the  declara- 
tion stale  a  judgment,  and  jf.  /a. 
upon  that  judgment,  both  must 
be  proved,  although  it  might  be 
unnecessary  to    hate  stated  the 

.  judgment.         -        668  &  n.  [l] 

23.  Vide  Rankrvpt,  No.  37.  Cer- 
tainty, No.  4.  O  Mis-reci- 
tal. Oyer,  No.  a.  Solvit, 
jietfdicm.  Variance. 

PLENE  administravit  prater. 
Vide  Plbabino,  No.  15. 

POLICY  of  Insurance. 

2.  The  ancient  form  which  is  still 
retained  is  in  itself  very  inaccu- 
rate, but  has  been  reduced  to  cer- 
tainty, by  length  of  time,  and  a 
variety  of  discussion  and  deci- 
sions, -  -  270 

2.  Vide  Insurance. 


Vide  Voon-Rate 

TLEMENT. 


POOR. 

Relief. 


<2>  5.  The  ranger  of  a  royal  park 
is  not  rateable  for  herbage  and 
pannage;  Lord  Bute  ssGrindall, 
B.  R.  T.  26  G.  3. 

Page  305,  n.  [d.  «3r] 

6.  Uncertainty  in  the  value  of  pro- 
perty, is.  not  a  reason  against  its 
rateabiKty.  -  303,  304 

7,  Nor  the  tenure  under  which  it  is 
occupied  ;  whether  in  fee,  for  life, 

(years,  or  by  a  keeper,  or  servant, 
in  lieu  of  salary  or  wages.  304 
8.  Property  which  docs  not  lie  in 
occupancy  according  to  the  strict 
common  law  sense  of  the  word, 
may  be  rateable.  -         304 

9.  Lot  and  cope  in  the  mines  of 
Derbyshire  are  rateable;  Romlls. 
v.  Gellt  B.  R.  E.  16  G.  3. 

304,  &  n.  nj 

10.  Tolls  are  rateable.  305,  &  n.  [2] 

11.  The  parochial  assessments  for 
the  vicar  of  St.  Mkhae?%  in  Co- 
ventry established  by  19  Geo.  3. 
c.  60.  are  not  rateable ;  Rex  v. 
Toms,  E.  20  G.  3.     401  to  406 

12.  But  those  for  the  vicar  of  the 
Trinity  in  the  same  place,  esta- 
blished by  19  Geo.  3.  c.  57-  are; 
Ran*  v.  f  tdh'a,  B.  R.  T.  22  G.  3. 

406,  n.  [l] 

13.  A  modus  for  tithes  is  rateable. 


Set- 


POOR-Rate. 

1.  A  rate  cannot  be  made  for  re- 
pairing or  re-building  a  work- 
house; Rex  v.  WaveU,  E.  19  G.  3. 

116  to  118 

2.  Nor  to  rc-imburse  an  overseer 
for  money  advanced  for  the  pa- 
rish. -  -        117,118 

3.  If  a  rate  appear  to  be  illegal  by 
the  title,  the  court  will  quash  it, 
though  no  special  case  has  been 
stated ;  Rex  v.  JFavell,  £.  19  G.  3. 

116  to  118 

4.  Q«.  Whether  the  herbage  and 
pannage  of  a  forest  are  rateable  to 
the  poor.  -         302  to  305 


405 

14.  If  a  landlord  tender  the  rate  for 
his  tenant,  the  overseer  ought  to 
receive  it,  and  a  warrant  ought 
not  to  be  granted  to  distrain  on 
the  tenant ;  Rex  v.  Cozens,  T.  20 
G.  3.  -         -        426  to  428 

15.  Whether  houses  shall  be  rated  in 
a  different  proportion  from  land 
must  depend  on  local  circum- 
stances, and  tbc  court  will  notfouash 
an  order  for  rating  them  equally  ; 
Rex  v.  Swannage,  H.  21  G.  3. 

562,  563 

16.  If  any  error  in  a  rate  affects  the 
proportion  payable  by  every  per- 
son rated,  the  rate  muse  be  quash- 
ed in  toto.  -  -  563 

17.  Seitlfnfent  by  rating.  Vide  Set- 
tlement, No.  6,  7,  16,  17. 

POWER. 
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POWER. 

1.  A  lease  to  commence  from  the  day 
of  the  date  is  good,  under  a  power 
to  grant  leases  in  possession  only, 
and  not  in  reversion  ;  Pugk  v.  The 
Duke  of  Leeds,.  B.  R.  M.  18  G.S. 
Page  53,  n.  [15] 

$.  Though  a  tenant  for  life  with 
power  to  grant  leases  in  possession 
for  twenty-one  years  convey  his 
life-estate  to  pay  an  annuity  for 
his  life,  and  (be  surplus  to  him- 
self, ho  may  still  grant  leases 
agreeable  to  the  terms  of  the 
power ;  Renn  v.  Bulkeley,  M.  20 
&.  3.  -  292,  293 

3.  Powers  arc  to  be  construed  in  the 
same  manner  in  a  court  of  law  as 
inequity.  -        293 

4.  An  estate  being  conveyed,  by  a 
marriage-settlement,  to  trustees  to 
the  use  of  the  settlor  (the  hus- 
band) for  Itfe,  with  remainders 
over,  and  with  a  power  to  the 
settlor,  with  the  consent  of  the 
trustees,  to  revoke  all  the  uses  in 
the  settlement,  and  the  settlor 
having  granted  an  estate  for  his 
own  life  for  valualtlc  consideration, 
in  the  settled  estate,  a  revocation 
subsequent  thereto  of  all  the  uses, 
executed  by  him  with  the  consent 
of  the"  trustees,  and  a  conveyance 
of  the  estate,  to  a  purchaser  for 
'valuable  consideration  alsQ,  but 
with  notice  of  the  prior  grant  for 
the  settlor's  life,  shall  not  affect 
the  interest  granted  for  his  life ; 
Goodright  v.  Cator,  Af.  21  G.  3. 

477  to  486 
fi.  Where  tenant  for  life  has  a  power 
to  grant  leases  "  in  possession,  but 
not  by  way  of  reversion  or  future 
interest,"  a  lease  per  verba  de  pre- 
senti  is  not  contrary  to  the  power, 
though  the  estate  at  the  time  of 
niaking  the  lease  was  held  by  te- 
nants at  will  or  from  year  to  year, 
if,  at  the  time,  they  receiyod  di- 


rections from  the  grantor  of  tfc* 
lease  to  pay  their  rent  to  the  lessee; 
GoodtitU  ▼.  Funucan,  H<  21  G.  3. 
Page  565  to  575 
.  Under  a   power— "  to  lease  all 
"  manors,   messuages,  lands,  &c. 
ft  so  as  there  be  reserved  as  much 
"  rent  as  is   now   paid    for  the 
"  same,"— such  parts  of  the  estates 
enumerated  in  the  power  as  have 
never  been  demised  may  be  let; 
GoodtitU  v.  Funucan,  H.  21  G.  3. 
565  to  569 
But,  in  a  family  settlement,  of  an 
estate  consisting  of  some  ground 
always  occupied  with  the  family 
seat,  and  of  lands  let  to  tenants 
upon  rents  reserved,  the  qualifi- 
cation annexed  to  the  power  of 
leasing,  "  that  the   ancient  rent 
"  must  be  reserved,"  excludes  the 
mansion-house  and  lands  about  it 
never  let*  -  $7f 

8.  Where  a  qualification  annexed  to 
.  a  power  goes  in  destruction  of  the 
power,  the  law  will  dispense  with 
the  qualification.  -       574 

9*  Q«.  If  a  lease  under  a  power,  by 
which  the  lessor  must  reserve  the 
old  rent,  would  be  a  fraud  on  the 
power  and  <voia*,  although  the  old 
rent  were  reserved,  if  the  covenants 
.  in  the  new  lease  were  less  advan- 
tageous to  the  reversioner  than 
those  in  the  former  leases ;  Good- 
title  v.  Funucan,  H.  21  G.  3. 

565  to  575 
10.  Vide  Covenant,  No.  3.  Will, 
No.  31. 

t  POWYS's  Act       - 

t  Vide  the  Table  of  Statutes  after 
title  Statute. 


PRACTICE. 

J.  On  a  rule  to  retwrn  the  paper- 
book  on  a  particular  day,  it ro0^ 
be  returned  some  time  in  that  day, 
/Otherwise  the  other  party  W 

siga 
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%\sp  judgment,  without  waiting  till 
thi'  opening  of  the  office  the  jnorn- 
ing  following;  Hastiar  v.  Ansell, 
T.  19  G.  3.  -  Page  197 

2.  When  a  cause  has  been  suspended 
a  year  after  it  was  at  issue,  the  de- 
fendant is  entitled  to  a  term's  no- 
tice of  trial.  71,  &  n.  [6] 

3.  Hut  not  when  he  himself  has  sus- 
pended the  cause  by  an  injunction; 
Hay  ley  v.  Riley,  H.19G.  3. 

71,  72 

4.  The  court  will  grant  a  new  trial, 
under  particular  circumstances, 
after  the  four  days  are  elapsed  ; 

.  Birt  v.  Barlows  E.  19  G.  3.     171 

5.  And  at  any  time  before  judgment; 
'  Rex  v.  Gough,  T.  21  G.  3. 

797,798 

6.  Thje  court  will  order  a  warrant 
.  to  confess  judgment  to  be  delivered 
.  up,  if  obtained  by  fraud,  before 
.  any  use  has  been  made  of  it ;  Dun- 
.,  can  v.  Thomas,  T.  19  G.  3.       196 

7.  On  notice  to  execute  a  -writ  of 
enquiry  at  a  certain  hour,  the 
party  is  not  tied  down  to  the  pre- 
cise time  fixed  by  the  notice ; 
miliums  v.  Frith,  T.  19  G.  3. 

198 

8.  If  a  party  is  arrested  by  &*//  o/' 
Middlesex  out  of  that  county,  the 
proceedings  will   be  set  aside  for 

.irregularity  ;  Den/enege  v.  Dalby, 
E.20G.3.  -  -      384 

9.  When  a  party  against  whom  an 
attachment    is    prayed,  positively 

( denies  the  charge  by  affidavit,  the 
court  of  King  s  Bench  always  re- 
fuses the  attachment,  without  en- 
tering into  the  merits  or  the  credit 
of  the  parties..         -  -     5l6 

lb.  The  court  of  Chancery  in  such 
cases  (No  9.)  goes  into  the  truth  of 
the  charge.  -  5\6 

11.  On  a  plea  of  coverture,  and  rer- 

dict  for  the  defendant,  the  husband 

cannot  have  execution  for  the  costs, 

without   a   sci.  fa. ;    Worthy   v. 

*Rayner,  E.  21  G.  3.        -        637 

lfe.  A  motion  may  be  made  in  arrest 

Vol.  II. 


of  judgtnent,  after  a  rule  for  a  new  . 
trial  has  been*  disc  barged,  and  at 
any  time  before  ths  judgment^* 
entered;    Taylor  v.  Whit  head,  T. 
21  G.  3.  .     Page  745,  746 

13.  Vide  Agent,  No.  3. *  Latitat, 
No.  1. 


PREMIUM. 

Vide  Insurance,  No.  20,  21,  37, 
42,  43,  44,   45,  46,  47,  48,  49- 

t  PRESCRIPTION.      ,    .* 

f  Vide  Exemption,  No.  1.  In- 
dictment, No.  7.     Que  Estate. 

t  PRESENT  aiding  and  abetting. 
t  Vide  Murder,  No.  1,2. 

PRESUMPTION  of  Law. 

1.  Where  a  plaintiff  has  stated  his 
title  defectively  or  inaccurately,  it 
is  presumed,  after  verdict,  that; 
all  circumstances  necessary  to 
support  his  action  were  proved. 

683 

2.  Vide  Assumpsit,  No.  6.  Impli- 
cation, No.  1.  Insurance,  No. 
39.  Mortgage,  No.  9.  Order, 
No.  1,  2.  Remainder,  No.  1,  2. 
Return7,  No.  4,  5.  Verdict, 
No.  4,  5. 

PRINCIPAL  in  the  second  Degree. 
Vide  Murder. 

PRINCIPAL  and  Agent. 

Vide  Agent,  No.  2.  Attorney, 
No.  23.     Sheriff,  No.  1,  2. 

PRINCIPAL  and  Surety. 

Vide  Bankrupt,  No.  7,  13,  14',  15,* 
16,  \7. 


II  h 


t  PRIVATE 
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t  PRIVATE  SttaMe, 

1. 1 .  The  court  are  bound  to  take  no- 
tice of  the  commencement, '  proro- 
gations, and  sessions,  of  parlia- 
ment,'evm  when  the  proceedings 
are  on  a  private  statute. 

t  2.  It  should  se«m,  however,  that 
the  court  will  no  tv  take  notice  of 
mis-recital*  of  private  statutes  in 
dtber  respects,  without  nul  tiel  re- 
cord is  pleaded. 


«>3 


Vide  Public  Statute. 


PRIVATEER. 


Wicn  there  is  a  joint  capture  by.  se- 
veral privateers,  they  are  to  share 
in  proportion  to  the  number  of 
men  in  each  ;  Roberts  v.  Hartley, 
Jff.  20. 6. 3.         -  311,312 

PRIVILEGE. 

PVffe  Attorn zy.  No.   13,  14,   15, 

*  16,  17,  22.    Bail,  No.  1.    Bill 

of  Exchange,  No.  11.     Oxford. 

PRIVITY. 

Difference  between  privity  of  estate 
and  privity  of  contract. 

462,  n.  765,  766 

PRIZE. 

1 .  A  captain  of  marines  who  happens 
to  be  on  board  a  man  of  war  when 
she  takes  a  prize,  but  docs  not  be- 
long "to  her  complement,  shares 
only  as  a"  passenger ;    Wemys  v. 

N   '  Linzee,  H.  20  G.  3.      324  to  328 

2.  The  regulation  of  the  distribution 
of  prizes  by  statute  and  proclama- 
tion*.        -  -  325 

3.  All  questions  of  prize  at  sea,  be- 
long exclusively  to  the  jurisdic- 


tion of  the  Admiralty;  Le  Cntxr. 
Eden,  H.  21  G.  S. 
Page  59%  to  613,  613,  n.  [l],to 
620,  n. 

4.  The  Admiralty   court  may  gbe 
1  reparation  in  damages  for  personal 

injuries  received  on  occasion  of  a 
capture  as  prize ;  Le  Caux  v.  Eden, 
H.  21  G.  3.         -  5$4to6i3 

5.  When  a  capture  is  made  at  land 
by  the  assistance  of  a  fleet,  all 
questions  concerning  the  property 
captured  belong  exclusively  to 
the  jurisdiction  of  the  Admiralty 
court ;  Lindo  v.  Rodney,  B.  H  H. 
22  G.  3.      613,  n.  [l],to620,D. 

6*.  The  common  jurisdiction  of  the 
Admiralty  is  limited  tp  tbingi 
done  siiper  altum  mare.  6*03 

7.  But,  in  matters  of  prize,  the  ju- 
risdiction depends  not  on  locality, 
but  on  the  subject  matter,  which 
is  governed  by  the  jus  belli,  and 
not  by  the  rules  of  the  common 
law.  -  -  60S 

8.  Vide  Privateer.  Raksok, 
No.  6. 

PROBABLE  Cause  of  Seism. 
Vide  Appeal,  No.  5. 

PROBATE. 

Probate  is  necessary  before  a  will  d 
personal  property,  of  a  feme  &• 
vert,  authorized  by  a  power,  can 
be  given  in  evidence;  Stone  v. For- 
syth, T.  21  G.3.  707  to  70? 

PROCESS. 

Vide  Distress.  Execution.  Ex- 
tent. Latitat.  Oaiciiuk 
Plaint.    Practice,  No.  S. 

PROCTOR. 

1.  A  proctor  cannot  sue  in  the  *F* 
ritual  court  for  his  fees ;  P**"? 

v.  Campipn,  E.  21  G.  3.       r?/t 
2.  r  rt» 
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52.  Vide  Prohibition,  No.  3. 

PROFERT. 
Pide  Administration,  No.  3. 

PROHIBITION. 

1.  A  prohibition  docs  not  lie  after 
sentence,  unless  tlie  want  of  ju- 
risdiction appear  on  the  face  of 
the  proceedings  ;  Blaquicre  v. 
Hawkins,  E.  20  G.  3. 

Page  378  to  380 

<0^  2.  If  the  defence  stated  on  the 
proceedings  below  is  such,  as,  if 
true,  ousts  the  inferior  court  of 
its  jurisdiction  (as  when*  the  party 
sets  up  a  modus  in  answer  to  a  suit 
for  tithes),  although  there  has 
been  an  interlocutory  sentence 
against  the  defendant,  and,  on  an 
appeal,  that  sentence  has  been 
confirmed,  and  costs  awarded, 
the  party  sued  may  have  a  prohi- 
bition both  to  the  original  court, 
and  to  the  court  of  appeal,  to  stay 
execution  for  the  costs  ;  Darby  v. 
Coscns,  B.  A.  H.  27  G.  3. 

378, n.  [$«>] 

3.  The  court  will  grant  a  prohibition, 
if  a  proctor  or  other  officer  of  the 
spiritual  covrt  sue  there  for  his 
fee;  Pearson  v.  Campion,  E.  21 
G.  3.  -  -  629 

4.  The  court  will  not  put  the  party 
to  declare  in  prohibition,  if  they 
are  clearly  of  opinion  against 
granting  the  prohibition,  becaOse 

,  the  same  application  may  be  made 
to  the  other  courts ;  Lindo  v. 
Rodney,  B.  R.  H.  22  G.  3.      620 

PROMISSORY  Note. 

1.  Qu.  If  the  drawer  of  a  promissory 
note  is  entitled  todays  of  grace. 

•63,&n.  [2] 

2.  Vide  Acknowledgment,  No.  3. 
Bill  of  Exchange.  Damages, 
No.  6. 


PROUT  patet  per  recordum. 
Vide  Judgment,  No.  6. 

tPROVEABLE. 

f  1.  Cases  of  debts  which  are  prove- 
able  under  a  commission  of  bank- 
rupt, arid  therefore  discharged  by 
the  certificate.  Vide  Bankrupt, 
No.  2,  il,  15,  16,  19. 

t  2.  Debts  not  proveable.  Vide 
Bankrupt,  No.  13,  14,  18,  20. 

<3>  PROVISO. 
O*  Vide  Lease,  No.  5,  8,  9,  15. 

«>  PUBLIC  Statute. 

«>  1.  The  statute  of  23  H.  6.  c.  9- 
is  a  public  act,  and  need  .not  be 
pleaded  ;  Samuel  v.  Evans,  B.  R. 
T.  28  G.  3.    Page  97,  n.  [12  «?*] 

cj^  2.  And  if  set  forth,  a  mis-recital, 
without  a  plea  of  nul  tiel  record, 
is  fatal ;  Boyce  v.  Jtftiitaker* 

97,  &n   [<&]' 

C3»  3.  S.  P.  (No.  2.)  as  to  the  statute 
of  Scandalum  Magnatum,  2  Ric.  2. 
c.5.  -  -         97,n.[«>] 

<&  4.  Qu.  Whether  the  same  act ' 
may  not  be  public  as  to  some,  and 
private  as  to  other  clauses ;  Rex- 
v.  London,  T.  3  W.  $  M. 

97,  n.  [12  <3>] 

purchase:: 

Vide  Devise,  No.  1.  Heirs,'  No:  3. 

"  PURPORT." 

The  sense  of  the  word  "  purporting" 
in  an  indictment ;  Rex  v.  Jones,  M. 
20  G.  3.  -  300  to  302 


.  v*r 


H2 


t  QUA- 
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Q. 
f  QUALIFICATION  of  a  Pouer. 
t  Vide  Power,  No.  8. 

QUARTER  Sessions. 

Vide  Appeal,  No.  1,  2.  Bastard, 
No.  3.     Relief,  No.  4,  5. 

QUE  Estate. 

A  copyholder  cannot  prescribe  in  a 
que  estate.  -  Page  713 

t  QUIA  Emptores. 

f  The  statute  of  Quia  Emptores.  Vide 
the  Table  of  Statutes  after  title 
Statute. 

QUI  TAM  Actions. 

Vide  Amendment,  No.  8.  Exche- 
quer Chamber,  No.  3.  Limita- 
tion of  Actions,  No.  1. 

QUI  TAM  Informations. 
Vide  Information,  No.  1. 

QI)0  WARRANTO. 
Vide  Corporation,  No.  8. 


R. 

RANSOM. 

1.  An  enemy's  ship  which  has  ran- 
somed a  British  vessel,  being  re- 
taken with  the  hostage  and  ransom 
bill  on  board,  but  the  bill  being 
secreted,  and  not  delivered  up  to 
the  recaptor,  the  original  captor 
may  recover  in  an  action  of  as- 
•sumpsit  on  the  ransom  bill ;  Cornu 
v.  Blackburne,  E.  21  G  3. 

641  to  644 


2.  And  it  has  been  held  to  be  no  ob- 
jection (at  least  on  the  plea  of 
non  assumpsit)  that  the  plaintiff  is 
an  alien  enemy ;  Cornu  ▼.  Black- 
burne,  E.  21  G.  3. 

Page  641  to  644 

t  3.  But  that  point  (No.  2.)  was  af- 
terwards otherwise  determined ; 
Fisher  v.  Ant  lion,  Cam.  Scacc.  Af. 
25  G.  3.         -         650,  n.  [t  132] 

4.  The  death  of  the  hostage  does  not 
discharge  the  contract.  SU 

5.  Qu.  If  the  captor,  being  called 
upon  by  the  recaptor  to  deliver  up 
all  the  ransom  bills  he  has  on 
board,  tells  him  that  he  has  done 
so,  and  yet  secretes  one,  whether 
an  action  can  be  maintained  upon 
it.        -  649,n.  [1 3,650,  n. 

6.  Qu.  If  contracts  of  ransom  do  not 
belong  exclusively  to  the  jurisdic- 
tion of  the  court  of  Admiralty,  as 
arising  out  of  prizey  and  govern- 
able by  ihe  jus  belli. 

6*9,  n.[l],  650,  n. 

7.  The  ransom  of  British  ships  or 
goods  taken  by  the  enemy  is  made 
void  and  prohibited  under  a  pe- 
nalty of  £500,  by  22  G.  3.  c.  25. 

RATE. 

1.  Rate  for  repairing  a  kigkvay* 
Vide  11  io  ii way,  No.  1. 

2.  Rate  for  the  relief  oi  the  poor. 
Vide  ?oo*-Rate. 


RATEABILITY. 

Vide  Poon-Rafe,  No.  4,  5,  6,  7,  *> 
iO,  11,  12,  13. 

READER-SHIP. 

Qu.  Whether  a  reader-ship  is  an  ec- 
clesiastical preferment.  V& 
Title,  No.  6. 

<&  RE-ASSURANCE. 
<$>  Vide  Insurance,  No.  SB. 

REBlT. 
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REBUT, 

1.  Parole  evidence  may  rebut  a  re- 
sulting use,  or  equity.    Page  26,  39 

2.  Fide  Pleading,  $o.  12.  Will, 
No.  J. 

RECITAL. 

1.  The  word  "  aforesaid"  implies,  and 
binds  the  party  to,  an  exact  recital. 

97 
%.  So  docs  the  word  "  tenor"      1.94 

3.  Rut  the   words  "  in  manner  and 
form  following ,  that  is  to  say?  do 

not ;  Rtx  v.  May,  E.  29  G.  3. 

193,  19* 

4.  Vide  Mis-recital. 

t  RECORD. 

f  Vide  Allegation,  No.  4.  Copy, 
ho.  5.  Journals,  No.  2.  Tran- 
script. 

RECORDER  of  London. 

Vide  Attachment,  No.  2,  3.  Cus- 
tom, No.  10,  II. 

REGISTER. 

1.  A  register  of  the  spiritual  court 
cannot  sue  there  for  his  fees ; 
Pearson  v.  Campion,  E.  21  G.  3. 

629 

2.  Parish  register.  Vide  CorY,  No. 
1.    Evidence,  No.  If. 

t  REJOINDER, 
t  Vide  Bill,  No.  3,  5. 

RELEASE. 

1.  A  release  executed  by  an  interest- 
ed party,  makes  him  a  competent 
witness  though  the  releasee  refuse 
to  accept  it;  Good  title  v.  IVelford, 
E.19G.3.         -  139  to  141 


2.  If  a  defendant  who  is  sued  by  a 
landlord  in  the  name  of  his  tenant 
procure  a  release  from  the  no- 
minal plaintiff,  the  court  will 
order  the  release  to  be  delivered 
up,  and  permit  the  landlord  to 
proceed  in  the  action  ;  Payne  v. 
Rogers,  E.  20  G.  3.         Page  407 

RELIEF. 

1.  Qu.  How  the  parish  to  which  a 
child  belongs,  but  which  lives  with 
its  mother  for  nurture  in  another, 
can  be  compelled  to  furnish  money 
for  its  maintenance.  1 0,  n. 

2.  Qu.  Whether  a  person  who  applies 
to  the  parish  for  relief  for  one  of 
his  children,  but  not  for  himself, 
is  entitled  to  such  relief  though  he 
refuse  to  go  into  the  work-house. 

331  to  333 
<&  3.  It  is  now  determined  that  he 
is  ;  Rex  v.  Haigh,  E.  30  G.  3. 

332,  n.  [<&] 

4.  Qu.  Whether  the  court  of  quarter 
sessions  can  make  an  original  order 
of  maintenance.  333  n.  [l] 

5.  No  appeal  lies  to  the  quarter  *«*- 
sions  from  an  original  order  of  re- 
lief by  a  justice  of  peace  ;  Rex  v. 
North  Shields,  H.'  20  G.  3. 

331  to  333 


t  RELIEF  in  Equity. 

f  Vide  Equity,  No.  4,  5.     Lease, 

No.  2. 

REMAINDER. 

1.  There  may  be  cross  remainders  by 
implication  between  more  than  two; 
Doe  v.  Burville,  B.R.E.13G.3. 
Wright  v.  Lord  Cadogan,  B.  R.  E. 
14  G.  3.  Perry  v.  White,  B.  R.  E. 
18  G.  3.  Phiphard  v.  Mansfield, 
B.R.E.  18  G.  3.  53,n.*[l6] 

2.  But  the  presumption  is  against 
them,  when  between  more  thaii 
two;    Doe  v.  Burxille,  B.  R.  E. 

11  h  3  13  G.  3, 
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13  G.  3.     Wright  v.  Lord  Cado- 

fan,  B.  R.  E.  14  G.  3.    Perry  v. 
Vhite,  B.  fi.  E.  18  G.  3.     P4tp 
tan*  v.  Mansfield,  B.   R.  E.  18 
G.  3.        -  Page  53,  n.  [16] 

3.  Wherever  there  is  a  prcviuus  free- 
hold sufficient  to  support  the  limi- 
tations over  as  remainders,  they 
shall  never  be  construed  to  be  exe- 
cutory devises.  265,  508,  758 

4.  An  event  subsequent  to  a  •will  may 
make  that  limitation  an  executory 
devise  which,  on  another  event, 
would  have  been  a  remainder. 

340,  509 

5.  An  executory  deiisc,  upon  the 
vesting  of  a  prior  executory  devise 
in  possession,  may  become  a  re- 
mainder ;  Doe  v.  Fonnercau,  M. 
21  G.  3.  -  487  to  509 

6.  When  a  remainder  is  limited  after 
a  remainder  in  fee,  both  must  be 
contingent.        504,  n.  505,  n.  757 

7.  Definitions  of  a  remainder. 

755,  756,755,  n.[l],  756,  n. 

8.  The  different  classes  of  remain- 
ders. -  504,  n.  505,  n. 

9.  Fide  Will,  No.  36. 

REMOVAL  of  Corporators. 

Fide  Corporation,  No,  1,  2,  3,  4, 
5,6. 

REMOVAL  of  Pauper*. 

1.  Instances  of  informal  adjudica- 
'  tions  of  the  settlement*  in  orders  of 

removal,  which   have  been   held 
sufficient.  -  -        663 

2.  Fide  Settlement.  # 

RENT. 

1.  Rent  cannot  be  sued  for  in  the 
court  of  conscience  in  the  city  of 
London.  -  -  245 

2.  Nor  in  the  court  of  requests^  the 
Tower  Hamlets.  -  245 

3.  Vide  (oven  ant,  No.  4,  5.  Lis 
TREsb,  Np/1,  2,  4.    Fee-*  arm. 


Fkme  Covert,  No.  2.  Lease,No. 
10,  11.  Sheriff,  No.  6.  Vaw- 
ance,  No.  7,  8,  9- 

REPAIRS. 

1.  Repairs  of  a  ship  done  in  England, 
on  the  captain's  credit,  do  not  give 
him  a  lien  on  the  ship ;  WiUoms  s. 
Carmichael,  H.  19  G.  3. 

Page  101  to  105 

2.  He  to  whom  the  use  of  a  thing  15 
granted,  is  bound  to  repair  it,  un- 
less there  is  a  stipulation  to  tbe 
contrary.  -  9# 

REPLEADER. 

Qu.  If  a  repleader  is  ever  granted 
when  the  issue  is  found  against  the 
party  tendering  it.     396, 7**7, 7*9 

REPLEVIN. 

Vide  Costs,  No.  17,  18.  Plead- 
ing, No,  9« 

REPLICATION. 

Vide  Bail,  No.  13.  Bill,  No.  3, 
5.  Bond,  No.  3.  Certaistt, 
Jtfo.  2.  Corporation,  No.  3. 
Pleading,  No.  U,  17,  l*>  U>- 

REPRESENTATION  inPolicietof 
:  Insurance. 

Fide  Insurance,  No.  2,  S,  4,  17» 
18,  25,  27,  28,  29- 

REPRESENTATION,  REPRE- 
SENTATIVE. 

Vide,  Administration.  Euc* 
tor. 

REPUBLICATION: 
Fufc  WIJ.L,  No.  2,7>M4' 

REQUEST 
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REQUESTS. 

The  court  of  requests  in  the  Tower 
Hamlets.     Vide  Court,  No.  6. 


t  RESIDENCE. 

1.  Upon  what  property  a  residence 
'    of  40  days  gains  a  settlement.  Vide 

Settlement,    No.  20,   21,  22, 
t  23,  26,  28,  29- 

2.  Upon  what  property  such  resi- 
dence does  not  gain  a  settlement. 
Vide  Settlement,  No.  18, 19, 20, 
t  27. 

O  3.  Residence  of  Corporators. 
Vide  Corporation,  No.  4,  5. 

RESULTING  Use. 
fade  Fi-nejNo.  1.    Rebut, 

RETURN. 

1.  Suppressio  vert  h  a  good  cause  of 
action  in  a  return  to  a  mandamus. 

Page  158 

2.  So  if  the  return  is  false  in  sub- 
stance, though  true  in  words,  anv 

.  action  will  lie.  ^  -  159 

3.  The  prosecutor  may  reply  to  a  re- 
turn. -  -  159 

4.  Presumption  and  intendment  ought 
to  be  against  returns  to  writs,  of 
habeas  carpus.  -         153,  154 

5.  But  in  favour  of  returns  to  man- 
damust*.  -  159 

6\  Vide  Amendment,  No.  10. 
Mandamus,  No.  1,  2,  3,  4,  5. 

RETURN  of  PREMIUM. 

Vide  Insurance,  No.  20,  21,  41, 
42,  43,  44,  45,  46,  47,  48. 

RETURNING  Officer. 
Vide  Mayor.  Mis-recital,  No.  4. 


Weversion. 


Leases  in  reversion. 
No.  1,  5. 


Fide  Power, 


kEVOCATIOtf. 

Vide  Mortgage,  No.  17.  Power, 
No.  4.  Will,  No.  1,  2,  3,  4,  6, 
7,  17,  33. 

t  RIGHTS. 

f  1.  Bill  of  Rights.  Vide  Table  of 
Statutes  after  title  Statute,    , 

f  2.  Petition  of  Rights.  Vide  Table 
of  Statutes  after  title  Statute. 

RIOT. 

j 

1.  If  persons  riotously  assembled,  in 
part  demolish  a  dwelling-house, 
and,  at  the  same  time,  destroy 
goods  and  furniture  in  the  hpusfy 
although  the  jury  should  find  that 
such  goods  and  furniture  were  not 
destroyed  "  by  means"  or  "  in 
consequence?  of  the  demolish iog 
of  the  house,  the  Hundred  is  lia- 
ble, under  1  G.  1.  st.  2.  c.  5.  §  6, 
to  yield  damages  for.  the  destruc- 
tion of  the  goods  and  furniture,  4s- 
wcll  as  of  the  house;  Hyde  ▼. 
Cogan,T.2lG.  3. 

Page  699  to  707 

2.  So,  if  the  rioters  in  demolishing 
the  house,  do  damage  to  the  gar? 
den^  the  Hundred  shall  yield  da- 
mages for  the  garden;  Wilmot  v. 
Horton,  C.  B.  E.  21  G.  3. 

701,  n.  [3],  to  704,  n. 

3.  Qu.  If  an  action  will  lie  on  the 
riot  act  against  the  Hundred,  be- 
yond a  year  trom  the  time  when 
the  damage  was  done. 

700,  n.  [1] 

4.  A  prosecution  for  the  felony  un- 
der that  act,  must  be  commenced 
within  the  year.  700,  n.  [l] 

11  h  4  5.  Qm 
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5.  Q«.  If  twelve  or  more  must  be 
engaged  in  the  demolishing  a 
house,  to  entitle  the  party  to  an 
action  against  the  Hundred. 

Poge  700,  n.  [2] 

O.  The  number  of  twelve  is  not  ne- 
cessary to  constitute  a  felony 
under  the  act.  700,  n.  [2] 

RISK. 

Tide  Insurance,  No.   15,  42,  43, 

44,  46,  48,  49,  50. 

RIVER. 

Vide  Navigable  River.  Way, 
No.  2. 

ROBBER,  ROBBERY. 

Vide  Hue  and  Cry.  Hundred, 
No.  2. 

t  ROLL  of  Attorneys. 
t  Vide  Attorney,  No.  1,  2. 

ROLLS. 

Master  of  the  Rolls.  Vide  Case, 
No.  3. 

ROMAN  Catholic. 
Vide  Evidence,  No.  20. 

RULES. 

Vide  Construction.  Informa- 
tion-, No.  1,  2.  Maxims.  Ver- 
dict, No.  2. 


S. 

SALVAGE. 
Vide  Insurance,  No.  12. 


SCANDALUM  Ma  gnat  im. 
Vide  Exchequer  Chamber,  No.  6. 

SCIRE  Facias. 

Vide  Husband,  No.  3.  Verifi- 
cation, No.  1. 

SCOTLAND. 

Creditors  in  Scotland  of  a  bankrupt 
here  will  not  be  permitted  to  come 
in  under  the  commission,  unless 
they  will  abandon  the  priority  tbey 
may  have  obtained  against  effects 
of  the  bankrupt  in  Scotland. 

Page  170 

"  SEAMEN." 

Sense  of.  the  word  "  seamen,"  in  a 
policy  of  insurance ;  Bean  v.  $/«• 
part,  M.19G.3.  lltoU 

SECURITY. 

1.  If  a  person  has  two  securities,  as 
a  mortgage  and  bond,  he  may  pro- 
ceed on  both,  viz.  for  a  foreclo- 
sure of  the  mortgage,  and  in  an 
action  on  the  bond,  at  the  same 
time;  Bvrnell  v.  Martin,  T.  20 
G.  3.  -  417, 418 

2.  Vide  Bankrupt,  No.  4,  5, 6, 7, 
13,  14,  15,  18.  Gaming,  No.  l; 
2.     Usury,  No.  4. 

SENTENCE. 
Vide  Admiralty,  No.  1,  3. 

SERVICE. 

1.  Settlement  by  hiring  and  service. 
Vide  bETTLi  ment,  No.  8,  9,  10, 
11,  12,  13,  14,  15,24. 

2.  What  will  not  bo  good  service  on 
the  sheriff  or  undtr-shcrif.  Vide 
Sheriff,  No.  3.  Undsr-5^ 
riff. 

SET-Qf. 
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SET-OJ. 

t  Vide  Attorney,  No.  5.  Bank- 
rupt, No.  10,  34.  Costs,  No. 
12.     Plea  Pleaded,  No.  2,  3. 

SETTLEMENT. 

1.  Tho  removal  of  a  feme  covert  is, 
prima  facie,  evidence  that  the  hus- 
band's settlement  is  in  the  parish 
to  which  she  was  removed  ;  Rex-  v. 
Leigh,  M.  19  G.  3.  46;  Rex  v. 
Hincksworth,  H.  18  G.  3. 

Pffge46,n.[13] 

2.  And  this,  although  it  is  not  ex- 
pressly declared  to  be  so  in  the 
order  for  her  removal;  Ilex  v. 
Hincksworth,  H.  18  G.  3. 

46,  n.  [13] 

3.  If  the  master  of  an  apprentice  die, 
.and  the  executor,  at  the  request  of 

the  apprentice,  agree  that  he  shall 
go  to  live  with  another  person,  a 
service  of  40  days  with  such  per- 
son, before  the  term  of  the  appren- 
ticeship expires,  will  gain  a  settle- 
ment ;  Hex  v.  Stockland,  H.  19  G. 
3.  -  70,71 

4.  Though  an  apprentice  is  not 
strictly  assignable,  nor  transmis- 
sible, yet,  if  he  continue  with  an 
assignee,  or  a  personal  representa- 
tive, of  his  roaster,  with  the  con- 
sent of  all  parties,  and  his  own, 
that  will  be  a  continuation  of  the 
apprenticeship,  to .  the  effect  of 
gaining  a  settlement;  Rex  v. 
Stockland,  H.  19  G.  3.        70,  71 

5.  Though  a  tenant  has  actually 
paid  the  land-tax,  and  his  name  is 
in  the  rate  in  a  column  of *•'  occu- 
piers," yet,  if  the  landlord's  name 
is  in  a  column  of  "  landlords 
rated,"  the  tenant  does  not  gam  a 
settlement;  Rexy.  St.  Johns,  T. 
19  G.  3.  -  2  >5,  226 

t  6.  If  the  title  of  a  land-tax  rate  is 
"  an  assessment  on  the  inhabitants 
of  the  parish  of  A.'*  and  both  the 


landlord's  and  tenant's  names  are 
in  the  rate,  but  without  any  words 
importing  which  is  rated,  and  tho 
tenant  holds  by  paying  a  rent  cer- 
tain, clear  of  all  taxes,  parliamen- 
tary and  parochial,  and  pays  the 
rate,  he  gains  a  settlement;  Rex 
v.  Mitcham,  E.  23  G.  3.  226,  n. 
[f  65] ;  Rex  v.  Endon,  M.  24  G. 
3.  2*7,  n  [t]  Rtx  v.  St.  Law- 
rence, M.  25  G.  3. 

Pag*  227,  n.[t] 

t  7.  But  if  there  is  a  column  of  pro- 
prietors and  another  of  occupiers, 
and  it  is  not  specified  in  the  rate 
which  is  rated,  and  the  tenant,  on 
paying  the  land-tax,  takes  a  receipt 
in  which  the  sum  paid  is  described 
as  "  so  much  assessed  on  the  laud- 
lord,*'  the  tenant  gains  no  settle- 
ment ;  Rex  v.  St.  James's,  M.  25 
G.  3.  -  227,  n.  [+] 

8.  If  there  is  a  hiring  for  a  year,  and 
service  for  part  of  that  year,  in  the 
parish  of  A.  and,  before  the  end 
of  the  year,  the  servant  removes, 
with  the  master,  to  the  parish  of 
B.  serves  out  the  year  there,  is 
hired  to  the  same  master  for  an- 
other year,  with  an  increase  of 
wages,  and  serves  several  months 
longer  in  B.  without  an  interval, 
he  sains  a  settlement  in  B. ;  Rex 
v.  Under-Barrow,  H.  20  G.  3. 

309  to  311 

9-  Two  services  under  different  Air- 
ings  may  be  tacked  together,  so  as 
to  make  a  sufficient  service  for  a 
year,  even  when  there  has  been  an 
interruption  between  them,  and  an 
absence  from  the  master's  house 
for  part  of  a  day;  Rex  v.  Elles- 
field,  H.  17  G.  3.  310,  n.  [1] 

10.  A  hiring  by  the  year  to  work  by 
the  piece,  with  an  implied  liberty, 
from  the  usage  of  the  place,  to  be 
absent  when  the  servant  pleases, 
but  not  to  work  lor  any  »  :h°r 
master,  and  service  under  it,  ai ••*». 
sufficient,  though  th."  servant  -my 
have  absented  himself  at  .In*  it  .t 

t  ..•  ♦"*• 
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times  in  the  course  of  the  year ; 
Rex  v»  Birmingham,  H.  20  G.  3. 
Page  333  to  336 

11.  A  militia-mtui  being  hired  for  a 
year,  with  an  express  agreement 
that  he  shall  be  absent  on  duty 
for  a  month,  and,  in  lieu  thereof, 
serve  a.  month  over  the  year,  gains 
a  settlement,  without  serving  the 
additional  month  ;  Rex  v*.  Winch- 
comb,  E.  20  G.  3.         391  to  393 

12.  A  certificated  person  having  re- 
turned to  the  certifying  parish, 
and  remained  there  18  years,  a 
son,  who  was  born  to  him  there, 
being  Aired,  and  serving  for  a 
year,  in  the  parish  certified  to, 
gains  a  settlement  in  that  parish  ; 
Rex  v.  Frampton,  T.  20  G.  3. 

418,  419 

13.  When  a  hiring,  on  the  face  of  it, 
necessarily  appears  to  be  for  less 
than  365  days,  no  usage  to  consi- 
der the  time  specified  in  the  hir- 
ing as  a  year,  will  make  it  suffici- 
ent for  the  purpose  of  gaining  a 
settlement;  Rex  v.  Hanwood,  T. 
20  G.  3.  -  439  to  441 

14.  But  a  luring  for  a  year  from 
Whitsuntide  to  Whitsuntide,  if 
such  hiring  is  according  to  the 
usage  of  the  country,  is  sufficient, 
although  the  space  of  time  should 
be  less  than  a  year.  440,  441 

15.  A  hiring  on  the  day  after  Mi- 
chaelmas, to  serve  till  the  Michael- 
mas following,  is  sufficient,  "  till 
Michaelmas"  being  inclusive ;  Rex 
v.  Syderton,  E.  Yf  G.  3. 

441,  &  n.  [1] 

16.  If  the  name  of  a  former  occu- 
pier, who,  to  the  knowledge  of  the 
parish  officers,  is  dead,  is  conti- 
nued in  the  poor-rate,  but  the  pre- 
sent occupier  pays,  he  shall  gain 
a  settlement;  Rex  v.  Heckmond- 
uicke,  if.  21  G.  3.  -         564 

17.  When  the  title  of  the  poor-rate  is 
— "  so  much  in  the  pound" — and 
the  pauper's  name  is  inserted  in 
the  rate,  and,  also^  his  yearly  rent, 


and  he  pays  at  the  rate  of  2*,  in 
the  pound  for  his  specified  rent, 
though  nothing  is  written  against 
his  name  in  the  column  of"  sums 
assessed,"  this  is  a  sufficient  nt- 
ing  and  paying  for  the  purpose  of 
gaining  a  settlement;  Rex  v.  Cor- 
hampton,  if.  21  G.  3- 

Page  621,  6n 

18.  If  a  man  who  is  insolvent,  has 
conveyed  his  estate  to  trustees,  for 
the  payment  of  his  debts,  and  af- 
terwards, before  the  trust  is  per- 
formed, gets  fraudulently  intopw- 
session,  he  will  not  gain  a  settle- 
ment by  residing  40  days ;  Rex  v. 
St.  Michael's,  £.  21  G.  3. 

630  to  &tt 

19.  Persons  entitled  to  administra- 
tion or  dower,  who  reside  on  the 
estate,  without  administration 
granted,  or  dower  assigned,  do  not 
gain  a  settlement.  -         631 

20.  Qu.  If  a  sole  next  of  kin  would 
gain  a  settlement  by  residence,  be- 
fore administration.  -       631 

21.  A  settlement  may  be  gained  by 
residence  on  a  mere  equitable  es- 
tate. -  631,632 

22.  A  mortgagor  in  possession  gains 
a  settlement.  -  63i 

f  23.  80,  it  should  seem,  does  a 
mortgagee  in  possession.  6$2 

24.  When  a  servant  has  resided  part 
of  the  year  in  one  parish,  and  part 
in  another,  at  different  interval*, 
making,  when  added,  more  than 
40  days  in  each,  his  settlement  is 
in  the  parish  where  he  slept  the 
last  night ;  Rex  v.  Hulkni,  E. 
<A  G.  3.  657,  658 ;  Rex  v.  i««- 
ton,  E.  23  G.  3.        658,  n.  [135] 

25.  A  marriage  is  *void,  and  do  set- 
tlement gained  under  it,  if  cele- 
brated in  a  chapel  erected  since  Co 
Geo.  2.  (unless  cured  by  21  #* 
3.  c.  63.)  although  marriages  d< 

facto   may  have   been  frequently 

celebrated  there ;    Rex  v.  #*/■" 

Jtld,  E.  21  G.  3.  659U>061 

26\  At;  estate  being  devitfd  to  *"■ 
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tees,  to  be  sold  to  pay  debts,  and 
to  divide  the  surplus,  if  any,  be- 
tween A.  B.  and  C,  A.  has  an 
equitable  interest  in  the  estate,  and 
by  residing  on  it  forty  days,  gains 
a  settlement ;  Rex  v.  IVivelingham, 
T.  21  G.  3.  Page  767  to  770 

f  27.  But  a  person,  though  solely 
entitled  to  administration,  if  the 
whole  would  not  thereby  have 
vested  in  him  for  his  own  use,  does 
not  gain  a  settlement  by  a  resi- 
dence of  40  days  on  premises  held 
for  a  term  of  years  determinable 
on  lives ;  JRe*  v.  North  Curry,  M. 
22  G.  3.  770,  n.  [f  1<>5] 

J8.  Residence  on  an  estate  coming 
by  devise,  though  under  the  value 
of  £30,  gains  a  settlement,  a  de- 
vise not  being  a  purchase  within 
the  meaning  of  9  Geo.  1.  c.7\ 
Hex  v.  Witelingkam,  T.  21  G.  3. 
767  to  770 

59.  Residence  on  such  an  estate 
(No.  28.)  though  the  devised  inte- 
rest is  only  equitabUj  discharges  a 
certificate.         -  770,  n.  [l] 

t  SEVERANCE  in  Pleading. 

+  Vide  Noli  Prosequi,  No.  1,  Non- 
Pros,  No.  6,  7,  8,  9- 

SIIERIFF. 

J.  If  a  bailiff  on  a^.  fa.  against  the 
goods  of  A.  take  those  of  B.  an 
action  of  trespass  lies  against  the 
sheriff;    Ackworth  v.  Kemp,   M. 

19  G.  3.  -  40  to  43 
1 2.  The  sheriff  is  answerable  for  the 

official  acts  of  his  wider-sheriff. 

43,n.[ll] 

9,  Service  of  a  rule  to  return  a  writ 

on  the  sheriff's  agent  in  town,  is 

not  good  service ;  Rex  v.  Coles,  T. 

20  G.  3.  -  -  420 
4.  By  the  true  construction  of  20  G. 

2.  c.  37.  a  sheriff  is  not  liable  to 

*  be  called  upon  to  return  process, 

unless  within    six  lunar  months 


after  the  expiration  of  his  office, 
and  the  day  on  which  he  goes  out 
of  office  is  to  be  reckoned  part  of 
the  six  months;  Rex  v.  Adderlv, 
M.  21  G.  3.  Page  463  to  405 
<£>  5.  And  the  only  way  to  call 
upon  him  (so  as  to  subject  brra  to 
an  attachment)  is  by  a  rule  of 
court;  Rex  v.  Jones,  B.  R.  T.  27 
G.  3.  -  463,  n.  [<»>] 

6.  In  an  action  against  the  sheriff, 
for  taking  goods,  without  leaving 
the  amount  of  a  year's  rent^he 
declaration  need  not  state  all  the 
particulars  of  the  demise,  but  if  it 
docs,  they  must  be  proved  as  laid; 
Bristow  v.  Wright,  E.  21  G.  3. 

660  to  669 

7.  A  sheriff,  or  his  officer,  is  not  li- 
able to  an  action,  for  arresting  a 
certificated  bankrupt,  a  peer,  a  dis- 
charged insolvent  debtor,  or  a  per- 
son who  took  the  benefit  of  20  G. 
3.  c.  64.  although,  the  party  is 
privileged  from  arrests;  Tarlton 
v.  Fisher,  E.  21  G.  3. 

671  to  677 

8.  Vide  Attachment,  No.  4.  Bail, 
No.  4,  5.  Elegit,  No.  1,  2> 
<&  Mis-recital,  No.  4.  Un- 
der-Sheriff. 

SHIP. 

'  1.  What  debts  contracted  by  the 
captain  shall  not  be  a  lien  upoit- 
the  ship.     Vide  Lien,  No.  I. 

2.  A  captain  can  only  hypothecate 
the  ship  in  foreign  ports.  103 

3.  Vide  Freight. 

SUIP-Damage. 
Vide  CuAUTRK-Party,  No.  2. 

SMUGGLING. 

Vide  Admiralty,  No.  1,2.  Costs, 
No.  1.    Damages,  No.  1. 

SOLVIT 
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SOLVIT  post  Diem. 

Qm.  Whether  the  plea  of  solvit  post 
diem  can  be  pleaded  to  an  action 
on  an  annuity  bond. 

Page  520,  521,  522,  526,  527 

t  SPECIAL  Memorandum. 
Fide  Buz,  No.  1,4. 

+  SPECIAL  Verdict. 
t  Vide  Murder,  No.  1. 

SPIRITUAL  Court. 

1.  An  action  will  not  lie  for  a  mali- 
cious prosecution  in  the  spiritual 
court,  without  shewing  that  the 
suit  there  is  at  an  end ;  Fisher  v. 
Bristow,  T.  19  G.  3.  215 

2.  Vide  Apparitor.  Probate. 
Proctor.  Prohibition.  Re- 
gister. 

STAMPS. 

1 .  If  the  admissions  of  several  persons 
to  the  freedom  of  a  corporation  are 
entered  on  one  stamp,  the  admis- 
sion only  of  the  first  is  good. 

217,218 

2.  So,  if  two  or  more  defendants  in 
different  actions  are  put  into  the 

„  same  affidavit  to  hold  to  bail,  it  is 
not  good,  unless  (perhaps)  against 
the  first  named ;  Gilby  v.  Lockytr, 
T.  19  G.  3.  -  217,218 

+  3.  So  an  affidavit  to  hold  the  same 
defendant  to  bail  in  two  actions, 
viz.  debt  and  assumpsit,  is  void  as 
to  both  actions.        218,  n.  [t6Vj 

STATUTE. 

1.  All  statutes  in  pari  materia  arc  to 
be  construed  as  one  law.  30 

f2.  Difference  between  the  qrords  of 
2  G.  2.  c.  22,  &  32  G.  2.  c  28. 
(called  the  Lords'  Act  J  a*  to  the 


time  when  the  Qs.  &  4d.  (called 
the  groats  J  are  made  payable  to 
an  insolvent  debtor. 

Page  68,  n.  [t  33] 
1 3.  Qu.   Whether  23  H.  6.  c  9. 
(relative  to  sheriffs*   bonds)  is  a 
public  or  private  act. 

96,  97,  &  n.  [12] 
tf>  4.  That  act  (No.  3.)  determined 
to   be  a  public   act ;   Samuel  v. 
Evans,  B.  R.  T.  28  G.  3. 

97,  ".[12  CO-] 

5.  It  is  an  offence  at  common  law, 
to   obstruct   the  execution  of  a 

.  power  created  by  statute  and  in- 
dictable,  without  concluding  con- 
tra formam  statuti ;  Rex  v.  Smith, 
T.  20  G.  3.  441  to  U6 

6.  Rut  an  indictment  for  an  offence 
created  by  statute,  must  conclude 
contra  for  mam  statuti. 

<££■  7.  Vide  Private  Statute.  Pub- 
lic Statute.     Oyer,  No.  4. 

8.  Table  op  the  different, 
statutes  cited  and  observed 

V?ON. 

Henry  III. 

An.  Regn. 

9.     (Mag.  Chart.)  cap.  30.  p* 
607,  6*08. 
52.     (Marlb.J  cap.  14.  p.  190, 
191. 

Edward  I. 

13.  st.  1.    (Westm.  2.)   cap. 

18.  p.  474. 

—  —  cap.  19.  p.  545. 

—  —  cap.  30.  p.  437,  n.  [l], 

795. 

—  st.  2.  ( St.  of  Winchester) 

cap.  1.  p.  704.  &  n.  [a] 
18.     st.  1.  (Westm.  3.  or  Quia 
Empt.)  627,  &  n.  [1] 

Edward  III. 

1.     st.  2.  cap.  2.  p.  190. 

14.  cap.  39.  p.  30. 

28.  cap. 
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Edward  III. 
An.  Regn. 

28.     cap.  11.  p.  704,  &  n.  (a) 
3i.     st.  1.  cap.  11.  p.  545. 

.     Rf chard  IT. 
2.    st.  1.  cap.  5.  p.  351,  &  n. 

6.    cop.  5.  p.  795. 
13.    «/.  1.  cap.  5.  p.  6l5^n. 
15.    cop.  3.  p.  98,  n.  615,  n. 

Henry  IV. 

2.  cap.  11.  p.  615,  n. 

Henry  VI. 

23.     cap.  9.  p.  94  to  97. 

—  cap.  15.  p.  475,  h.  [1] 

Henry  VII. 

3.  cap.  10.    p.  56l,   n.  [5], 

709,  n.  752,'n.  [2],  753, 
n. 
19.     cap.  20.  p.  752,  n.  [2], 
753,  n. 

Henry  VIII. 

22.     cap.  5.  (St.  of  Bridges  and 
Highways,  p.  189,  &  n. 
(gh  190. 
f27.    c«^.  10.  (St.  of  Uses  J,  p. 
774,  &  n.  (a) 

32.  ay.  1.  (St.  of  mils  J,  p. 

34,  &  n.  (c) 

—  cap.  28.  p.  570,  573,  5/4. 

—  cap.  SO.  p.  115. 

33.  cap.  39.  p.  415. 

47.     cap.  9.  (5Y.  against  Usury), 
§  3,  5.  p.  236,  n.  (2) 
§  2.  p.  739,  740. 

Philip  and  Mary. 

1  k  2.     cap.  7.  p.  256. 
4  &  5.     (Mv.  Act.)    p.  401    to 
406. 


Elizabeth. 


An.  Regn, 
5. 


cap.  4.    p.  518,    §  35,    p. 
519. 

—  cap.  9.    §   12.   p.  556  to 

56l. 
8.     cap.  5.  p.  6l4,  q. 
13. '  cap.  5.  p.  87. 

—  cap.  7.  §2.  p.7l6,n.[l] 

—  cap.  8.  (5/.  against  Usury), 

p.  236,   n.  (z),  §  2.  p. 
739.  §3.  p.  741.  * 

—  cap.  10.  p.  570,  573,  &  n. 

(*),  574.      .        . 

—  cap.  29.  p.  537- 

14.     cap.  11.  §  19.  p.  567. 
18.     cap.  3.  p.  10,   n.   §  2.  p. 

662,  &  n.  (17) 
~      cap.  11.  p.  573,  &  n.  (a), 

p.  574. 
-  27.     cap.  4.  §  2.  p.  716;  n.  [l] 

—  cap.  5.  p.  6l. 

—  cap.  8.  p.  351,  352. 

—  cap.  13.  p.  465,  &  n.  (e), 

704,  i).  (a) 
31.     cap.  5.  §5.  p.  235,  ri.  [15] 
43.     cap.  2.  p.  1 16  to  1  ]  8,  302 

to  305,  346  to  350,  426, 

n.  (6) 

James  I. 

1.     cap.  15.    p.  87.    §  2.  p. 

296,  tp/84,  n.   [t39], 

to  .93,  n.  [f] 
3.     cap.  7.  p.  200,  n. 

—  cap.  8.  p.  6. 

—  f  caP-  15.  p.  244  to  246, 

245,  n.  [2],  264,  n.  («), 

MO 

7.     cap.  5.  |>.  307,  308. 
21.     cap.  17.  (Sf.  agaimt-Usu* 
ry\  S  2.  p.  741.   ' 

—  cap.  19.  §  11.  p.  317  to 
.      320,  f  167,  n,  [fj,  320, 

n.  [t87]  - 


Charles  I. 
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Charles L 

An.  Regit. 

3.    cap.  1 .  (Petition  of  Rights) 
§  6.  p.  423,  &  n.  (6) 

Charles  II. 

12.  cap.  13.  {St.  against  Usu- 

ryj,  §2.  p.  741. 

—  cap.  23.  §  36.  p.  552,  n. 

00 

—  ai/?.  24.   §  33.   p.  549  to 

553,  549,  n.  (a),  §  45. 
p.  412,  f  §  33.  p.  553, 
n.  [f  113],  555,  n.[f] 

13.  st.  1.   cap.  5.  §  2.  p.  592, 

&  n.  (c) 
13  &  14.    cap.  12.  §  2.  p.  193.  §  21. 
p.  349,  350. 

15.  cap.  11.  §  1.  p.  413.  $  13. 

p.  412,  413,  414,  415, 
417,  n. 

16.  cap.  7.  §  3.  p.  7^2,  n  [l], 

743. 
l6&  17.    cap.  3.  p.  190. 
cap.  8.  p.  6l.  §  1.  p,  ll6, 

n. 
22&23.    cap.  9.    §  136;    Or  st.  2, 

cap.  5.  \  149-  p.  780,  & 

n.  (a) 
■  cap.  25.    p.  29,  30.    §  3. 

p.  346. 
29.     cap.  3.  (St.  of  Frauds  and 

Perjuries)  '§  5.    p.  35, 

S^,  &  n.  [<&],  241  to 

244,  &   n.  [2],  §  6.  p. 

35t  244,  n.  [2],  '§  7-  p. 

25. 

31.     Cflp.  1.  §  54.  p.  423. 

* 

WiLLiAH  A*p  Mary. 

i:    sess.  2.   cap.  2.    fBi//  of 
.     Rights  J   §  1.  arf.  5.  p. 
592,  &  n.  (rf) 

2.  «m.  1.    cap.  5.    §  2.    p. 

£80,  281. 

3.  cap.  11.  §  11.  p.  333,  & 

n.[ll 


William  ahb  Mart. 
<^».  Regn. 

3*    cqp.  14.  p.  714. 

4.    «rp.  I .  $  6.  p.  625,  A  d. 

[1],626,&       (*)•  CIS, 

p.  625,  &  n.  [2],  §34, 

p.  626,  &  n.  (c) 

t  4  &  5.    c*)>.  1.  §  6.  p.  625,  n.  [l] 

cap.  24.  p.  iS'\ 

5.*  cap.  20.  p.  5£5. 

William  IH. 

7.    cap.  Si  p.  591,n.[lJ,fl. 
p.  591,  n.  [2] 

—      COD.  32.    &  4.  n.   ISO    Arn 


8&9. 


cap.  32.  §4.  p>  1S9,  &zl 

W) 
Cflp.  II.  p.  50.  §8.  p.  521, 

t§4>  p.  108,n.[t46] 
Cffp.30.  p.  310,  n.  [1] 


— -    cap.  30.  p.  310,  n.  [l] 

<©*9  &  10.  cop.  17.  §  l.  p.25ftn. 

13.     cap.  5.  p.  415,   §  17,  18. 
p.  *17,n. 


ANN£. 

1.    st.  1.  cop.  1.  §  8.  p.  546, 
&  n.  (a) 
st.  2.  cap.  3.  p.  417,  n. 
cop.  9-    §  5.    p.  299,  n. 

cap*  18.  p.  188,  189. 

cap.  3.  p.  190. 

cap.  16.  §£.  p.  6/8,0.  pi 
709,  n.  [2],  §9.  p.  280, 
281,282,  2S3,  §  12.  p. 
520,521,522,523,524, 
§  16.  n.  486,  n.  (a)t  J 
17.  p.  102,  n.  [1],  ti 
10.  p.  23,  n.  [f  10] 

cap.  17.  p.  168,  n.[t] 

cap.  U.  p.  29,  30. 

cap.  37.  p.  607. 

cap.  21.  §  11.  p.  590,  &n. 

<«) 
cap.  9.  $6.  p.  413.  §9-?- 

413.  §  19.  p.  413,  414. 

§27.  p.  413,  414,415. 

cap.  14.  §1.  p.  665  to  669- 

9.  cqp. 


3&4 


4. 
4&  5. 


5. 
6. 
7. 

8. 
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Anne. 
An.  Regn* 

9.    cap.U.  §47.  p.  552. 
t—    cap.U.  S  1-  p.  741,  743, 
§  2.  p.  696,  n.   (6),  n. 
(0 

—  ,».  20.  p.  154,  156,  157. 

*8.  p.  397  to  40!. 

—  cap .  21.  §  7.  p.  413. 

—  cap.  27.  p.  607. 

12.     rf.  1.  cap.  2.  §  37.  p.  552. 

—  tt.  2.  cap.  16.  f$f.  against 

U***y)i  p.  235,  &  n. 
(»),  236,  237,  741,  743. 

George  I. 

1.  *f.  2.  cap.  5.  §  6.  p.  435, 
n.  (a),  §  4,  6,  8.  p.  699 
to  707,  702,  n.  [3],  to 
704,  n. 

3.    cap.  11.  p.  29,30. 

5.  cap.  13.  p.  6l. 

6.  cap.  21.  §  20,  21.   p.  549, 

550,  552,  §  22.  p.  550, 

551,  §  31.  p.  609,  &  U. 
(a),  +  §  21.  p.  553,  n. 
[t  113],  554,  n.  [t], 
555,  n.  [t],  *  22.  553, 
n.  [t  113],  554,  n.  [t] 

7.  cap.  31.  p.  164,  165,  &  n. 

9.  §  1,  2.  p.  670,  &  n. 
(6),    t  p.   167,  n.  [f], 
168,  n.  [+] 
f8,    cap.  18.  §  16.  p.  554,  n. 

[+]  * 

9.     cap.  7.  p.  767  to  770.  §  4. 

p.  117,  n.  (i).    331   to 

333.  §  8.  p.  193,  n.  (a) 

—  cap.  22  (Black  ActJ,  p. 

704,  n.  (6) 
f  10.     cap.  10.  $  42.  p.  553,  n. 

[f  113],    554,  n.   [f], 

555,  n.  [f] 
f  11.    cap.  30.  §  16,  19.  p.  553, 

n.  [f  113],   to  555,  n. 

[t],   §  27.    p.  555  9   n. 

[t  U4] 
«>  12.    cap.  29.  p.  330,  n.  [cj>] 

—  cap.  29.  p.  218,  n.(/i),§  2. 

p.  467,  n.  (a) 


George  II. 
An.  Regn. 

1.  tf.  2.  cap.  16.  $  3.  p.  551, 

552. 

2.  cap.  23.  §  23.  p.  200,  n. 

—  cap.  24.  p.  16.  §  4.  p.  426, 

n.(a) 

4.  cap.  28.  p.  176.  §  5.  p.  627, 

628.  §  6.  p.  568. 

5.  cap.  27.  p.  218,  n.  (A) 

—  cap.  30.  p.  160  to  166,  228 

to  231.  §  9-  P-  46  to  49* 
§  11.  p.  6959  n.  [3],  to 
698,  n.  §  28.  p.  408,  & 
n.  W,  §  29.  p.  408,  & 
n.(r),  584,585,  §41.  p. 
257  to  260,  258,  n.  [l], 
f§13.  p.  676,  n.  (a) 

6.  cap.  3.  p^9- 

8.     cap.  16.  p.  704,  n.  (a) 

11.  cap.  19.  §  14.  p.  246.  §  18* 

p.  176,  n.  [17],  668,  & 
n.  (rf),  §  19.  p.  280.  § 
21.  p.  283,  &  n.  («). 

12.  cap.  13.  §  6.  p.  200,  n. 
17.     cap.  34.  §  2.  p.  619,  n.  & 

n.(a) 
1 19.     cap.  32.    5  2.  p.  166,  n. 
[f55],  167,  n.[fL  168, 

n.[f] 

—  cap.  34.  p.  107. 

—  cap.  37.  p.  315,  &  n.  [b)9 

316,  468  to  472. 

20.  cap.  37-  §  2.  p.  463  to  465. 

21.  cap.  3.  p.  218,  n.  (6) 

f  23.     cap.  2.  §  3.  p.  554,  n.  [f] 

—  cap.  11.  §  1.  p.  194. 

—  cap.  27.  p«  38,  &  n.  («),  § 

1.  p.  382,  n.  (s) 

—  cap.  30.  p.  245,  h.  [2],  & 

n.  (a),  §  1.  p.  246,  n. 
[1],  §20.  p.  264,  n.  (a), 
n.  (ft) 

—  cap.  33.  p.  246,  247,  381, 

382.  §1.  p.3S2,&n.(z>, 
§  4.  p.  264;  &  n.  [lj 
381,  n.  [15],  §  19.  p. 
264,  n.  [1],  448,  449. 
t  24.  cap.  18.  §  1.  p.  108,  &  n. 
(c),&n.[t46] 

O  25.     cap. 
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An.  Regn. 

«>25.     cap.  6.  §  10.  p.  3$,  n.  [«>] 

—  cap.  42.  p.  381,  &  n.  [l6] 
26.     cap.  33.  §  1,  8.  p.  659,  66*1, 

n.[l] 
29-     cap.  34.   §  2.  p.  619,   11.  & 

n.(6) 
30.     cap.  2.  p.  423. 

—  cap.  19.  §  75.  p.  200,  n.  (d) 
.    32.     cap.  28.  (The  Lords'  Act), 

§  13.  p.  68  to  69 

George  III. 

4.     cap.  2.  §  32.  p.  626,  &  n.  (r) 

—  cap.  3.  §  22.  p.  424,  n.  (a), 

§  33.  p.  424,   n.  (c),  § 
73.  p.  425,  n.  (e) 

—  cap.  15.  §  46.  p.  108,  &  n. 

(«) 
*      cap.  14.  §3,4,  517,  518. 
cap.  30.  §  13.  p.  676 ,  &  n. 

W 

cap.  15.  (Welsh  Jurisdic- 
tion Act),  p.  213,  n.  [10] 

cap.  78.  §45,47.  p.  421,  & 
n.  (a),  422,  &  11.  (a) 

cap.  91.  p.  441  to  446. 

cap.  5.  p.  254,  255.  §  1,  2. 
p.  254,  n.  [1],  255,  n. 

cap.  38.  p.  97  to  101,  393. 

cap.  18.  p.  441  to  446. 

cap.  26.  p.  484,  n.  [l] 

cap.  46.  p.  15  to  16". 

cap.  52.  p.  100.  §  12.  p. 
472,  &  n.  (a),  §  14.  p. 
472,  $37,40,  41.  p.  670, 
fc  n.[l],  &n.(a),671, 
677,  &  n.  (A). 

cap.  60.  p.  592,  &  n.  (6), 
.  593. 

cap.  16.  p.  423,  &  n.  (a), 
§  26.  p.  424,  n.  (a),  * 
31.  p.  424,  n.  (6),  §  3/. 
p.  424,  n.  (c),  §  80.  p. 
423. 

—  cap.  57.  p.  401  to  406,  & 

n-  CO 

—  cap.  60.  p.  401   to  406,  & 
n.  [1] 


13. 


14. 
16. 


17. 
18. 


19. 


George  III. 
An.  Regn. 

19.  cap.  67.  p.  325,  &  n.  '(/), 

§  2.  p.  619,  n.  &  n.  (c), 
t  §21.  p.  648,  &n.  (a), 
§  44.  p.  647. 

20.  cap.  12.   $  26.   p.  424,  n. 

(a),  §  31,  p.  424,  n.  (6), 
§37.  p.  424,  n.(c),§71. 
p.  486,  &  n.  (c),  §  77, 
p.  425,  n.  (e),  §  79.  p. 
423,  &  n.  (c) 
t  —  cap.  17.  (Povys's  Act)  277, 
n.  [f],  Errata. 
—      cap.  64.  p.  671  to  677* 

21.  cap.  53.  p.  661,  n.  [l] 

f  —     cap.  55.    §  47.  p.  554,  n. 

[t],  &n.(c) 
t  —      cap.  64.  p.  554,  n.  [f],  & 

n.(rf) 
t  22.     cap.  25.  §  1, 2,  3.  p.  650,  n. 
<£>  26.     cap.  57.  §  38.  p.  93.  n.  [O] 

STOCK. 

1.  An  action  on  the  case  will  lie 
against  the  Bank,  &c.  for  refusing 
to  transfer  stock;  Rex  v.  I'heBaji 
of  England,  M.  21  G.  3. 

524  to  526,  528,  n.  [l],  5C.9,  n. 

2.  Stock  given  by  will  does  not  vest 
immediately  in  the  legatee,  but  in 
the  executor  or  administrator  in 
friw*  for  him.  -         525, 526 


STORES. 

The  captain  of  a  ship  has  not  a  lie* 
on  the  ship  for  stores  and  provi- 
sions furnished  on  his  credit;  W/- 
kins  v.  (larmichael,  H.  19  G-  5. 

101  to  \0S 


t  SUBSCRIBING  /Fita* 

f  Vide  Acknowledgement,  NoJj 
2.  Evidence. 


tSUrPRESSIO 


A  Table  of  the  Principal  Matters. 


t  SUPPRESSIO  Vert. 

f,  Ao  action  will  lie  for  a  suppressio 
<veri  in  a  return  as  well  as  for  an 
alUgatio  falsi.         Page  158,  159 

SURETY. 

Vide  Bankrupt,  No.  7,  13,  14,  15, 
16, 17,  18. 

SURPLUSAGE. 

Instances  of  what  shall  be  deemed 
surplusage.  Vide  Administra- 
tion, No.2.  Allegation,  No.  1. 
Judgment,  No.  5. 

SURRENDER. 

1.  A  surrender  executed  by  a  witness 
removes  the  objection  of  interest 
although  the  surrenderee  refuse  to 
accept  it ;  Good  title  v.  Welford,  E. 
19  G.  3.  '-  139  to  141 

2.  Surrender  of  copyhold.  FiAr  Mort- 
gage, No.  15, 16".   Will,  No.  54. 


T. 

TAX. 
.  Vide  Land-Tot. 

TAXATION  of  Costs. 

Vide  Agent,  No.  1.  Attorney, 
No.  4,  5,  6.    Costs,  No.  10. 

TENANT. 

;1.  Tenants  in  ancient  demesne  arc 
exempt  from  serving  on  juries  in 
the  courts  of  common  law.       190 

2.  Vide  Custom,  No.  4.  Demand, 
No.  1, 2,  3,  4.    Distress,  No.  1, 

.  2.  Lease.  PooR-Jtofe,  No.  14. 
Release,  No.  2. 

TENDER. 

Vitfe  fBiLL,  No.  5.  Costs,  No.  11. 
Vol.  II. 


"TENOR."    . 

The  word  "  tenor"  binds  the  party  t<* 
a  literal  recital.        -      Page  U>4 

f  TERM, 
f  Fi'efc  Lease. 

TESTAMENT,  TESTATOR. 
Vide  Will. 

<3>  TESTAMENTARY  Pa/wir. 
<&-  Vide  Feme  Coverr,  No.  5. 

"  TILL." 

Instance  where  the  expression  u  till 
.  such  a  day/'  includes  the  day ; 
Rex  v.  Sydcrton,  E.  17  G.  3. 

441,  n.  [I] 

TILLAGE. 

The  statute  of  tillage.  Vide  Limita- 
tion of  Actions%  No.  1. 

TIME. 

The  time  allowed  in  different  cases 
by  statute,  construction  of  law,  or 
the  rules  of  practice.  Vide  Hue 
and  Cry.  Hundred,  No.  2.  In- 
surance, No.  40, 42, 43.  Month. 
Ple a  Pleaded.   Sheriff,  No.  4. 

TITLE  for  holy  Orders. 

1.  The  form  of  one.  -  142 

2.  The  nature  thereof  explained. 

142  to  148 

3.  If  the  title  is  an  appointment  to 
be  curate  of  the  rector's  churchv- 
till  otherwise  provided  of  some 
ecclesiastical  preferment,  or,  for 
fault  by  him  committed,  lawfully 
removed — the  party  cannot  be  re- 
moved, without  cause,  while  the 
grantor  remains  rector  of  that 
pariah;  Martyn  v.  Hind.  B.  JR. 
E.  16  G.  3.         i        143  to  147 

1  »  4,  And 
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4.  And  he  may  bring  assumpsit  against 
the  rector  for  the  safety ;  Martyn 
v.  Hind,  B.  R.  E.  16  G.  3. 

Page  143  to  145 

5.  Bui,  if  the  rector  is,  bond  fidt, 
preferred  to  another  living,  the 
obligation  ceases;  Martyn  v.  Hind, 
E.  19  G.  3.         -         142  to  (4$ 

6.  A  readership  is  not  ecclesiastical 
preferment  within  the  meaning  of 
such  a  title  (No.  3.)i  Martyn  v. 
Hind,  E.  19  G.  3.        142  to  148 

TOLLS. 

1.  Tolls  are  rateable  to  the  poor. 

305,  &  n.  [2] 
<0  2.  A  general  indebitatus  assump- 
sit will  lie  for  tolls.  728,  n.  [<&] 

TOTAL  Loss. 

Vide  Insurance,  No.  10,  12,  50, 
52,53. 

TOWER  Hamlet*. 

The  court  of  the  Tower  Hamlets. 
Fide  Court,  No.  6. 

f  TRADER. 
t  Vide  Bankrupt. 

TRANSFER. 
Vide  Stock,  No.  1. 

t  TRANSCRIPT. 

t  Only  a  transcript  of  the  record  is 
removed  into  Cam.  Scacc.  on  a 
writ  of  error  from  B.  R. 

352,  n.  [3] 

TRAVERSE. 

Though,  in  general,  a  traverse  ought 
to  conclude  with  a  verification, 
yet,  when  it  denies  the  whole  sub- 
stance of  the  plea,  the  proper  con- 
clusion is  to  the  country. 
*  95,  n.  [10],  96,  n.  429,  n.  [l] 


TfcEASOtf. 

1.  A  party  indicted  for  Ugh  tfetSMI 
is  entitled  to  a  copy  of  the  indict- 
ment, and  lists  of  the  witnesses  for 
the  Crown,  and  of  the  jurymen 
who  are  to  be  returned  on  the 
panel,  ten  days  before  his  ir« 
raignment ;  Rex  v.  Lord  George 
Gordon,  H.  21  G.  3. 

Page  590,  591,  &  n.  [1],  [2] 

2.  It  is  high  treason  to  attempt  by 
intimidation  and  violence  to  com- 
pel the  repeal  of  a  law;  Rexr* 
Lord  George  Gordon,  H.  21  G.  3. 

590  to  592f 

3.  The  method  of  procedure  on  a 
trial  at  bar  for  high  treason ;  Re* 
▼.  Lord  George  Gordon,  H.  21 G- 3. 

590,591 

TRESPASS  Vi  %  ArmU. 

1.  Trespass  will  lie  against  theiAf 
riff  if  his  officer  takes  the  goods  of 
A.  on  aji.fa.  against  those  of  B. ; 
Adeworthv.Kempe,  M.  19 G3- 

40  to  45 

2.  Bankruptcy  is  not  a  bar  to  tres- 
pass for  mesne  profits  ;  Goodtitk  v. 
North,  H.  21  G.  3.         584,585 

3.  Trespass  will  not  lie  for  an  im- 
prisonment which  was  merely  m 
consequence  of  the  capture  of  * 
ship  as  prize,  although  the  ship 
shall  have  been  acquitted;  I* 
Caux  v.  Eden,  H.  21  G.  3. 

594  to  613 

4.  Qu.  If  it  will  lie  for  unnecessary 
personal  severity  by  the  captor. 

P  599,M 

5.  The  defendant  may  avail  bimsrff 
of  the  defence  of  capture  as  priv 
on  the  plea  of  the  general  isntt ; 
Le  Caux  v.  Eden,  H.  21  '6.  3. 

S9tto6l3 

6.  Trespass  will  not  lie  against  tbe 
sheriff  or  hjs  officer  for  arreting  » 
certificated  bankrupt,  a  peer,  a  dis- 
charged insolvent,  &c.  Tfto*?' 
Fisher,  E.  21  G.  3.   67l  to  m 

7.  Instances 
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7,  Instances  where  a  man  may  jus- 
tify going  on  another's  land. 

Page  74,7 

8,  Vide  Costs,  No.  2,  Id.  Nox- 
/Vw,  No.  9-   Pleading,  No.  10. 

TRIAL. 

L.  When  Ihe  cause  has  been  sus- 
.  pended,    after  issue    joined,    for 
above  a  year,  the  defendant  is  en- 
titled to  a  term's  notice  of  trial. 

71 
2.  But,  not  if  he  himself  has  stopped 
the   plaintiff    by   an    injunction; 
Hayley  v.  Riley,  H.  19  G.  3. 

71,  72 

0.  The  same  exception  to  the  rule 
holds  in  the  court  of  Common  Pleas. 

72,  n.  [7] 

4.  Inferior  courts  cannot  grant  a 
new  trial.  -  -       380 

5.  If  a  parry  refuse  to  consent  to 
the  examination  of  a  witness  to 
an  essential  fact  by  commission, 

.  when  his  presence  cannot  be  com- 
pelled, or  to  admit  the  fact,  the 
,  court  will  assist  the  other  party, 
by  putting  off  the  trial;   Parley 
v.  Newnham,  T.  20  G.  3. 

419,420 

6\  The  grounds  for  granting  a  trial 

at  bar.  -  437,  438 

7.  The  court  may  lay  the  party 
applying  for  a  trial  at  bar  under 
the  terms  of  paying  bar  costs ,  and 
receiving  only  Nisi  Prius  costs ; 
Holmes  v.  Brown,   T.  20  G.  3. 

437.438 

8.  Where  a  new  trial  has  been  grant- 
ed, and  nothing  said  in  the  rule 
about  the  costs  of  the  first,  al- 
though the  second  *vcrdict  is  for 
the  same  party  as  the  first,  he 
shall  not  have  the  costs  of  the 
first  trial ;  Mason  v.  Scurray,  T. 
20  G.  3.  -  -         438 

9*  Vide  Practice,  No.  4, 5. 

TROVER. 

1.  IF  a  horse  is  given  in  exchange 


for  another,  which  is  warranted 
sound,  and  proves  unsound,  tro- 
ver will  not  lie  for  the  horse 
given  in  exchange ;  Power  v.  Wells, 
B.  R.  E.  18  G.  3. 

Page  24,  &  n.  [8] 

2.  A  demand  against  a  bankrupt 
cannot  be  set  qjf\  in  an  action  of 
trover  by  his  assignees,  for  a  con- 
version subsequent  to  the  bank- 
ruptcy ;  Wilkius  v.  Carmichatl,  H. 
19  G.  3.  -  101  to  105 

f  3.  But  a  demand  in  trover,  when 
for  a  liquidated  amount,  may  be 
proved  under  a  commission  of 
bankruptcy.  -         168,  n.  [t] 

TRUST,  TRUSTEE. 

t  1.  A  bare  trustee  is  a  competent 
witness  to  prove  the  execution  of 
the  deed  to  himself. 

141,  n.  [t  51]- 

2.  Vide  Ejectment,  No.  3,  4. 
Equitable  Estate.  Insolvent 
Debtor,  No.  5.  Stock,  No.  2. 
Will,  No.  33. 


V- 

UNDER-LEASE,  UNDER-TE* 
NANT. 

Vide  Covenant,  No.  4.  Lease, 
No.  5,8,  9>  10,  11,  14. 

t  UNDER  SHERIFF. 

t  1.  Service  of  a  rule  on  the  under- 
sheriff's  agent  in  town  is  not  good 
service;  Res  v.  Coles,  T.  20  G.  3. 

420 

i  2.  But  service  at  the  offices  of  the 
agents  for  the  under-sheriffs  of 
London,  Middlesex,  and  Surry,  is, 
be  cause  they  are  considered  as 
the  offices  of  the  under-sheriffs. 

420 

t  3.  Vide  SiXERirr. 

I  i  2  UNDER- 
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UNDERWRITER. 
Vide  Insurance. 

UNIVERSITY. 
Vide  Oxford. 

+  USAGE. 

t  Instances  where  usage  may  be  gi  vcn 
in  evidence. 
Page  510  to  513, 515, 654,  n."[t] 

USE. 

1.  A  declaration  of  uses  not  in  writ- 
ing will  rebut  the  resulting  use  to 
the  conusor  of  zjine,  in  favour  of 

*  the  conusce.  -  26 

2.  Uses  and  trusts  were  originally 
the  same.  -  774 

3.  Vide  Fin k,  No.  1,2. 

+  4.  The  Statutes  of  uses.  Vide  the 
Table  of  Statute*  after  title  Sta- 
tute. 

USE  and  Occupation. 
Vide  Court,  No.  4. 

USURY. 

1.  If  there  is  an  agreement  to  pay 
legal  interest,  and  a  premium  is 
paid  down,  over  and  above  the  in- 
terest, the  agreement  is  usurious 
and  void;  Fisker  v.  Beasley,  T. 
19  G.  3.  ,  -  235  to  237 

2.  But  the  penalty  under  12  ^/m. 
st.  2.  c.  16.  is  not  incurred,  if  the 
premium  itself  does  not  exceed 
legal  interest,  nor  till  more  than 
legal  interest  is  actually  received ; 
Fisher  v.  Beasley,  T.  19  G.  3. 

235  to  237 
J.  Therefore,  an  action  may  be 
brought  for  the  penalty,  though 
more  than  a  year  has  elapsed  since 
the  payment  of  the  premium,  if  it 
is  not  a  year  since  what  has  been. 


paid  exceeded  legal  interest ;  Yuker 
v.  Beasley,  T.  19  G.  3. 

Page  235  to  237 

4.  When,  upon  a  negociatxon  for  a 
loan  of  money,  the  lender  bays,  he 
cannot  advance  the  money,  but 
will  furnish  goods,  which  the  other 
takes  and  sells,  if  the  security  given 
is  for  a  sum  of  money  made  pay 
able  at  a  future  day,  greatly  ex* 
ceeding  the  value  of  the  goods  and 
5  per  cent,  interest*  this  is  an  usu- 
rious loan,  and  the  security  and 
contract  are  both  void;  Lome  v. 
Waller,  T.  21  G.  3.       756  to  744 

f  5.  Equity  will  assist  the  borrower 
on  an  usurious  contract,  to  rettia 
all  but  the  legal  interest.    6§7>  n. 

+  6.  Or  to  recover  back  what  bas 
been  paid  on  such  a  contract 
(No.  5.),  above  the  principal  and 
legal  interest.  •  -      69&,  o. 

t7-  For  which  also  (No.  5.),  « 
action  will  lie.  -  697>  »• 

<3t>  8.  And  if  a  party  pawn  goods  on 
an  usurious  loan,  he  cannot  re* 
cover  back  the  goods  in  trover, 
unless  he  has  first  tendered  the 
money  really  advanced,  an<T  legal 
interest ;  Fitzroy  v.  Gwillsm,  B.  JL 
E.  26  G.  3.  698.  n.  [«?] 

9*  A  bill  of  Exchange  given  upon  an 
usurious  contract  is  'void  in  the 
hands  of  an  indorsee,  though  for 
valuable  consideration,  and  with- 
out notice;  Lowe  v.  Waller,  T.  21 
G.  3.  -  736  to  74k 

<&■  10.  It  is  not  usury  for  a  country 
banker  in  discounting  bills  to  cake, 
over  and  above  the  5  per  cent  dis- 
count, a  commission,  agreeable  to 
the  usage,  on  the  amount  of  the 
bill ;  Benson  v.  Parry,  B.  R.  M. 
21  G.  3.  -  236,  n.[<&] 

11.  Vide  ^Amendment,  No.  9- 
Pleading,  No.  12. 

1 12.  Statutes  of  Usury.  Vide  the 
Table  of  Statutes  after  title  Sta- 
tute. 


VALUABLE 
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VALUABLE  Consideration. 

Vide  Bill  of  Exchange,  No.  5,  7, 
.    12,15,16,17.   consideration. 

Decree,  No.  1.    Equity,  No.  1. 

Gaming,    No.  3.      Judgment, 

No.  7.    Power,  No.  4. 

VARIANCE. 

1.  Where  a  word  is  mis-recited  and 
mutilated,  in  an  indictment,  and 
the  party  has  bound  himself  to  a 
literal  recital,  it  is  fatal,  if  the 
mutilated  word  is  itself  a  word, 
though  it  do  not  make  sense  with 
the  context ;  but  not  if  it  is  noj  a 

.     word ;  Hex  v.  Beech,  M.  15  G.  3. 
Page  \94>  n.  [25] 

2.  Yet  "  Austrialia"  in  the  name  of 
the  South  Sea  company,  instead  of 
Australia,  has  been  held  to  be  fatal 
in  an  action.  194,  n.  [25] 

3.  In  an  action  founded  on  a  statute 
of  Ph.  and  Mar.  it  is  a  fatal  mis- 
take in  the  description,  to  declare 
upon  it  as  of  the  same  year  of 
both ;  Rann  v.  Green,  B.  R.  M. 
17  G.  3.  -  -  402 

.4.  In  an  action  against  the  sheriff 
for  not  leaving  u  year's  rent,  if  the 
demise  is  particularly  set  forth, 
and  not  proved  as  laid,  it  is  fatal ; 
Bristow  v.  IV right,  E.  21  G.  3. 

665  to  669 

5.  A  promise  being  declared  on  to 
deliver*—"  good  mcrcbandizable 
wheat" — and  the  evidence  being  of 
a  promise  to  deliver — "  good  se- 
cond sort  of  wheat" — the  variance 
is  fatal.  *  -  666 

6.  Upon  an  issue — "  Whether  A.  dc-> 
vised  to  B.  and  his  heirs" — it  is  a 
fatal  variance  if  the  evidence  is  of 
a  devise—"  to  C.  for  years,  remain- 

.   dvr  to  B.  in  fee."  -  666 

7.  Io  debt  for  rent,  the  declaration 
being  on  a  demise  "  for  £15  rent/' 


under  a  power  "  to  make  leases  for 
21  years,"  and  the  evidence  being 
of  a  demise  for  "  £\5  rent,  and 
three  fowls,*'  under  a  power  "  to 
make  leases  for  21  years  in  pos- 
session, and  not  in  reversion,  ren- 
dering the  ancient  rent,  and  not 
dispunishable  of  waste,"  the  vari- 
ance is  fatal.  -  Pagt  666 
'8.  In  an  action  by  a  landlord  against 
his  tenant,  for  negligently  keeping 
his  fire,  if  the  declaration  is  of  a 
demise  for  a  term  of  years,  and  the 
evidence  of  a  lease  from  year  fo 
year,  it  is  fatal.            -  668 

9.  So,  in  an  action  on  11  Geo.  2. 
c.  19.  $  18.  for  double  rent,  if  the 
plaintiff  declare  on  a  demise  for 
three  years,  and  prove  a  lease  from 
year  to^car;  Shitte  v.  Hornsev,  E. 
19  O.  3.         -  668,  &n.  (c) 

10.  What  introductory  words  bind 
the  party  to  a  literal  recital.  Vide 
Recital,  No.l,  2.  Mis-recital. 

VENIRE  de  novo. 

1.  A  venire  de  novo  may  be  granted 
when  there  is  a  general  verdict  for 
entire  damages,  and  there  was  <w- 
dence  on  all  the  counts,  and  some 
of  them  are  bad  in  law.     377*  3J8 

2.  A  court  of  error  may  grant  a  o/{- 
nire  de  novo;  Grant  v.  Astle,  T. 
21  G.  3.     .        -  722  to  731 

<2>  3.  But  there  is  no  instance  of  a 
court  of  error  granting  a  venire  de 
novo  to  an  inferior  court;  Trevor 
v.  Wall,  B.  1L  E.  20  G.  8. 

732,  n.  [f  157  <»] 

<3>  4.  The  court  of  B.  It.  uill  grant 
a  venire  de  novo  to  the  great  ses- 
sions in  Wales;  Davits  v.  Puree, 
B.  R.  M.  28  G.  3. 

732,n.[|l57<&] 

VENUE. 
VUe  Wales,  No.  *. 


Ii  3 


VERDICT. 


A  Table  of  tiit  Principal  Matters. 


VERDICT. 

f  I.  On  an  information,  under  a  pri- 
vate statute,  a  mis-recital  of  the 
commencement  of  the  parliament 
is  fatal,  after  verdict,  on  the  plea 
of  not  guilty.      Page  97,  n.  [t  41] 

2.  It  is  a  general  rule,  that  the  court 
will  not  set  aside  a  verdict  in  an 
action  for  a  personal  injury,  on 
account  of  the  smallness  of  the 
damages;  Mauricet  v.  Brecknock, 
M.  21  G.  3.  -  509,  510 

3.  Unless  the  smallness  of  the  da- 
mages arose  from  a  mistake  in 
point  of  law.         -         510,  d.  [2] 

4.  A  verdict  cures  ambiguity,  or  an 
imperfect  state  of  the  plaintiff's 
title,  but  not  an  omission  of  what 
is  the  gist  of  the  action.  683 

<Qr  5.  After  verdict  nothing  is  to  be 
presumed,  but  what  is  either  ex- 
pressly stated  in  the  declaration, 
or  necessarily  implied  from  those 
facts  which  are  stated ;  Spiers  v. 
Parker,  B.  R.  H.  26  G.  3. 

682,  n.  [<3>] 

6.  If  there  is  a  general  verdict,  and 
entire  damages,  on  a  declaration 
containing  some  counts  bad  in 
law,  it  is  error,  and  not  cured  by 
verdict.  -  377,730 

7.  If  there  is  a  general  verdict  of 
u  guilty"  on  an  indictment,  it  is 
sufficient  if  one  of  the  counts  is 
good.  -  -  730 

8.  Vide  Murder,  No.  I.  Prac- 
tice, No.  4,  5.  Trial,  No.  8. 
Venire  dc  novo. 

VERIFICATION. 

,  A  verification  is  the  proper  con- 
clusion of  the  replication  to  a  plea 
to  a  scire  facias  against  6ai/— 
l*  that 'the  principal  died  before 
the  return  of  any  ca.  sa." — when 
the  replication  mentions  a  parti- 
cular ca.  sa%  and  alleges  that 
he  was  alive  at  the  return  there- 
of; Chandler  v.  Roberts,  H.  19 
.    G.  3.     .       -  -        58  to  6l 


2.  A  verification  is  the  necessary 
conclusion,  whenever  new  matter 
is  introduced.  -        Page  SO 

3.  It  is  a  bad  conclusion  (if  specialty 
demurred  to)  to  a  plea  of  tbc  sta- 
tute of  23  Hen.  6.  c.  9- '»  Bojpce  *. 
Whitaker,  H.  19  G.  3.    94  to  97 

4.  Vide  Pleading,  No.  13, 14 

VILLENAGE. 
Vide  Copyhold,  No.  4. 

VIRTUAL  or  implied  Acts  or  JFor*. 
Vide  Bill  of  Exchange,  No.  9-   I*' 

TEN  DM  EN  T.      Mo  RTG  AGE,  No.  9- 

VOID. 

Instances  of  things  void  in  law. 
Vide  Agreement,  No.  4,  7. 
Bankrupt,  No.  24,  26,  SO. 
Bastard,  No.  4.  Bill  of  Ex- 
change, No.  5,  12,  CoN-viCTioy, 
No.  1,  5,  6.  Custom,  No.  t>. 
Decree,  No.  1.  Fine,  No.  3. 
Gaming.  Indictment,  No.  1,7- 
Insurance,  No.  l6,  29,  «• 
Judgment,  No.  6.  Lease,  N* 
1,3,4,5,6,9,15,  Maimaw, 
No.  3.  Modus,  No.  1.  Mu- 
tiny, Jet,  No;  1.  Ovirseer, 
No.  1.  Power,  No.  9-  Usurt, 
No.  J,  4.    Will,  No.  28. 

VOYAGE. 

Vide  Insurance,  No.  6, 7,  i°>  **' 
13,  16,  17,  21,  22,  23,  24,  ft 
26,  46,  47.   Agrebmeut,  No.  * 


W. 

WAGES. 

I..  A  captain  <rf  a  ship  h«s  w  &■ 
on  toe  ship  for  his  wages;  ** 

kins  T.Carmickatl,  H- 19  &  * 

1#1  W  105 
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2.  When  two  strokes,  under  dif- 
ferent hirmgs,  amount  together  to 
a  year,  if  they  are  uninterrupted,  an 
increase  of  wages  for  the  second 
service  does  not  prevent  the  ser- 
vant from  gaining  a  settlement; 
Rex  v.  Under-Barrow,  H.  20  G.  3. 

Page  309  to  311 

3.  No  wages  are  due  to  a  sailor, 
unless  tho  freight  is  earned ;  Aber- 
nethy  v.  Landale,  M.  21  G.  3. 

539  to  542 

4.  Vide  Agreement,  No.  5. 

WAIVER. 

O  1.  If  a  party  appear  on  the  exe- 
cution of  a  writ  of  enquiry,  he 
shall  not  afterwards  object  that 
the  place  was  not  within  the 
county;  Bullock  v.  Barrow,  B.  R. 
E.  27  G.  3.  797,  n.  [<t>] 

2.  Vide  Annuity,  No.  3,  5. 

WALES. 

1.  The  ground  of  a  judgment  in  one 
of  the  courts  of  Great  Sessions, 
may  be  questioned  in  an  action 
upon  the  judgment.  -         6 

2.  The  writ  of  latitat  runs  into 
Wales;  Penry  v.  Jones,  T.  19  G.  3. 
213;  Lloyd  v.  Je»t«,  JS.  R.  T. 
9  G.  3.  -  213,  n.  [10] 

9.  Civil  proceedings  cannot  be  re- 
moved by  certiorari  from  the 
courts  of  Great  Sessions,  without 
special  cause  ;  Williams  v.  Thomas, 
B.  R.  E.  22  G.3.       751,  n.  [2] 

4,  Q/i.  Whether  the  venue  can    be 

changed   from    an   English  to   a 

Welsh  county.  262,  263, 

&  n.  [1],  t  263,  n.  [t  73] 

$>  5.  The  court  of  B.  JR.  will 
award  a  venire  de  novo  to  the 
Great  Sessions  in  Wales ;  Davis  v. 
Piercr,  J5.  J*.  3/.  28  G.  3. 

732,  n.[f  157  «>] 

f  6.  Welsh  Jurisdiction  Act.  Vide 
the  Table  of  Statutes  after  fiffc 
Statute. 


WAPENTAKE. 

A  lord  of  a  wapentake  cannot  grant 
a  deputation  to  kill  game;  The 
Earl  of  Ailesbury  v.  Pattison,  M. 
19  G.  3.  -         Page  28  to  30 

t  WAR. 

t  Vide  Alien  Enemy.  Insurance, 
No.  14,  15,41,50,51. 

WARRANT  of  Attorney. 

Vide  Amendment,  No.  1,  2,  3. 
Attorney,  No.  3.  Practice, 
No.  6. 

WARRANT  of  a  Magistrate. 

Vide  ?RACZ-Officer.  Pooa-rafe,  No. 
14- 

WARRANTY. 

Vide  Assumpsit,  No.  2,  3.  In- 
surance* No.  1,  2,  3,  4,  8,  9, 
32,  33,  34,  35,  36,  41,  43,  40, 
47,  50,  51.    Trover,  No.  1. 

WAY. 

1.  The  owner  of  a  private  way  is 
bound  to  repair  it;  Taylor  v. 
Whitehead,  T.  21  G.  3. 

745  to  74.9 

2.  And  if  it  is  over-flowed  by  an  ad- 
joining river,  he  cannot  justify 
going  upon  the  contiguous  land ; 
Taylor  v.  Whitehead,  T.  21  G.  3. 

745  to  749 

3.  Vide  HionwAY. 

WAY-going  Crop. 
Vide  Custom,  No.  4. 

WESTMINSTER. 

1.  The  court  of  conscience  for  West- 
minster, Vide  Attorn et,  No.  1 7. 

f  2.  The  Statute  of  Westm.  2.  Vide 
the  Table  of  Statutes,  after  title 
Statute. 

I  i  4  f  3.  The 
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t  3.  The  Statute  of  Wcsttn.  3.  (Quia 
Emptores)  Vide  the  Ta  blb  of  Sta- 
tutes after  title  Statute. 

WILL. 

1.  An  bnplied  revocation  of  a  will 
may  be  rebutted  by  parol  evidence ; 
Brady  v.  Cubitt,  M.  19G.3. 

Ptfge  31  to  40 

2.  A  will  revoked  by  implication 
may  be  republished,  by  reference 
to  it  in  an  instrument  attested 
according  to  the  statute  of  frauds, 
29  Car.  2.  c.  3.  Brady  v.  C'iditt, 
M.  19  G.  3.  -        31  to  40 

3.  Marriage,  and  the  birth  of  a 
c&/c/,  amount  to  a  revocation  of  a 
will,  if  it  is  of  all  the  testator's 
land.  39 

4.  Marriage  alone  is  a  revocation  of 
a  will  of  land  by  a  woman.       35 

5.  Land  may  pass  by  the  word  "  le- 
gacy." 40 

6.  If  a  will  is  in  two  parts,  and  the 
testator  destroys  the  one  in  his 
own  custody,  that  is  a  revocation. 

40 
7*  A  will  revoked  by  a  subsequent 
will,  but  not  cancelled,  is  re-es- 
tablished by  cancelling  the  subse- 
quent will.  -  40 

8.  A  republication  requires  the  same 
solemnities  as  the  original  publi- 
cation. 36 

9.  Instance  of  a  prior  devise  operat- 
ing as  a  condition  precedent;  Doe 
v.  Shipphard,  II.  )9  G.  3. 

75  to  79 

10.  Instance  where  a  prior  devise 
does  not  operate  as  a  condition  pre- 
cedent; Bradford  v.  Foley,  H.  19 
G.  3.  -  63  to  66* 

11.  U  a.  testator,  having  one  child, 
and  supposing  his  wife  ensient,  de- 
vise his  estate,  in  moieties,  between 
the  children  (if  the  unborn  child 
should  be  a  daughter)  and  the 
wife,  with  survivancy  between  the 
children,  as  to  their  moiety,  and 

'     that  moiety  over   to   the  wife  if 


both  children  should  die  before 
21,  without  mentioning  the  event 
of  the  wife  not  having  a  child,  the 
wife,  though  not  ensient,  shall  take 
the  whole  on  the  death  of  the  only 
child  before  that  age ;  Statham  v. 
BeU,  B.  R.  £.  14  G.  3. 

Page  66,  &  n.  [4],  67,  a. 

12-  If  a  testator  is  in  a  state  of  in- 
sensibility when  his  will  is  attest- 
ed, it  is  not  executed  within  the 
meaning  of  the  statute  of  frauds, 
29  Car.  2.  c.  3.  although*  he  be 
corporeally  present;  Bight  v. 
Ptice,  M.  20  G.  3.       241  to  244 

13.  It  is  sufficient  if  the  testator  was 
in  a  situation  where  he  might  have 
seen  the  witnesses  sign.  242 

<&>  14.  The  staling  of  a  will  is  a 
signing  within  the  meaning  of  the 
statute  of  fi auds  ;  Leev.Libb,  B. 
71.  JJ.  1  W.  SrM.       242,  [*<*>] 

<3>  15.  It  is  not  necessary  thai  the 
testator  should  sign  in  presence  of 
the  witnesses,  if  be  acknowledge 
his  hand-writing  to  them  all. 

244,  n.  [<&] 

<&  16.  And  such  acknowledgment 

may  be  to  each  at  different  times. 

244,  n.  [<»] 

Qy  17.  So  a  revocation  is  good,  if 
the  testator  acknowledge  his  sig- 
nature, though  he  do  not  sign  in 
the  presence  of  the  xritnesses. 

244,  n.  [«?] 

18.  Inaccuracies  in  that  part  of  the 
statute  of  frauds  which  relates  to 
wills.  -  244,  n.  [2] 

19*  If  an  estate  is  devised  to  the  tcs- 
Jator's  son  for  life,  and  after  his 
death,  to  the  son's  children,  and 
their  heirs,  and  in  case  the  son  die 
without  issue,  then  to  the  testa- 
tor's two  daughters  then  in  esse, 
aud  their  heirs,  the  estate  to  the 
children  of  the  son,  and  that  to 
the  daughters,  arc  both  contingent 
remainders  in  fee;  Goodnght  v. 
Dunham,  M.  20  G.  3.  264  to  266 

20.  In  a  devise  to  the  testator's  son, 
and,  if  the  testator's  three  daugh- 
ters, 
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*  tors  over-live  the  son  and  his  heirsf 
then  to  them,    the  words    "  his 

'  heirs/1  mean  heirs  of  the  hody, 
because  the  daughters  could  never 
over-live  the  collateral  heirs  of  the 
son,  coming  under  that  descripr 

*  tion  themselves.       Page  266,  26*7 

21.  Under  a  devise  to  A.  when  he 
shall  be  21  years  of  age  of  the  fee- 
simple  and  inheritance  of  S.  to 
him  and  his  child  or  children  for 
ever,  but,  if  he  die  before  that 
time,  then  the  fee- s  mi  pie  and  inhe- 
ritance to  B.  for  ever  (there  being 
no  child  of  A.  in  esse),  A.  takes 
an  estate  tail;  Davie  v.  Stevens, 
H.  20  G.  3.  321  to  324 

22.  If  there  is  a  devise  to  A.  and  the 
heirs  of  his  body,  and,  for  want  of 
such  issue,  to  B.  and  A.  die  before 
the  testator,  leaving  issue  who  sur- 
vive the  testator,  such  issue  shall 
take  nothing,  and  the  limitation  to 
B.  shall  vest  as  an  immediate 
estate,  on  the  testator's  death ; 
Hodgson  v.  Ambrose,  E.  20  G.  3. 

337  to  345 

23.  And  this,  although  A.  was  the 
testator's  heir  at  law ;  Warner  v. 
White,  B.  R.  M.  22  G.  3. 

344,  n.  [4],  345,  n. 

24.  By  devise  to  A.  for  life,  remain- 
der to  trustees  to  support  contin- 
gent remainders  during  A.'s  life, 
and,  from  and  after  his  decease, 
then  to  the  heirs  of  his  body,  A. 
takes  an  estate  for  life,  with  a 
vented  remainder  to  himself  in 
tail,  the  words  "  heirs  of  the 
body,"  being  words  of  Imitation ; 
Hodgson  v.  Ambrose,  E.  20  G.  3. 

337  to  345,  &  n.  [5] 

25.  A  devise  of  all  the  testator's  real 
estate  in  A.  to  B.  during  life,  and, 
at  B.'s  death,  to  the  children  of  B. 
with  remainder  over,  gives  either 
an  estate  tail  to  B.  or  an  estate  for 
life  to  B.  with  remainder  in  tail  to 
B.'s  children ;  Hodges  v.  Middle- 
ton,  T.  20  G.  3.  431  to  435 

25.  An  estate  to  A,  for  life  by  a  deed 


and  a  limitation  of  the  same  estate 
to  the  heirs  of  the  body  of  A.  by  a 
will  (though  the  estate  by  the  deed 
was  voluntary,  and  moved  from 
the  testator,  and  is  recited  in  the 
will),  do  not  unite  so  as  to  give 

A.  an  estate-tail,  but  the  heirs  of 
his  body  take  a  contingent  estate 
by  purchase;  Doe  v.  Fonnereav, 
M.  21  G.  3.        Page  487  to  509 

27*  A  devise  of  a  real  estate  to  A. 
after  a  good  executory  devise  there- 
of to  the  heirs-male  of  the  body  of 

B.  and  limited  on  default  of  such 
issue,  is  a  good  executory  devise9 
vesting  either  in  possession  on  the 
death  of  B.  without  leaving  issue, 
or  as  a  remainder  on  his  death 
leaving  issue;  Doe  v.  Former eau, 
M.  21  G.  3  487  to  509 

2S.  A  devise  after  failure  of  the  issue 
or  heirs  of  A.  without  any  previ- 
ous limitation  to  such  issue  or 
heirs,  is  void  in  its  creation. 

506,  n.  507,  n- 

29*  If  after  a  preceding  limitation  to 

such  issue  or  heirs,  it  is  not  void. 

506,  n. 

30.  A  devise  of  personal  estate  to  (or 
conveyance  in  trust  for)  one  and 
the  hfirs  of  his  body,  vests  the 
whole  interest  in  him.         506,  n. 

31.  The  will  of  afeme  covert,  autho- 
rized by  a  power  in  her  marriage- 
settlement,  cannot  be  given  in  evi- 
dence to  shew  a  title  to  personal 
estate,  till  it  is  proved  in  the  eccle- 
siastical court;  Stone  v.  Forsyth, 
T.  21  G.3.        -         707  to  709 

O*  32.  And  the  regular  course,  in 
that  court,  is,  not  to  give  probate 
of  the  will,  but  administration,  with 
the  will,  as  a  testamentary  paper, 
annexed.  709,  n.  [f  150  <©•] 

33.  A  change  merely  of  the  legal 
estate  from  one  trustee  to  another 
is  not  a  revocation  of  the  will  of 
cestui  que  trust;  Doe  v.  Pott,  21 
G.  3.  710  to  722;  Watts  v.  Pul- 
iation, Cane.  T.  14  G.  3. 

718,719 
N  34.  A 
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84.  A  testator  having  devised  all  tbe 
.residue  of  his  estate,  of  what  na- 
ture%  kind,  or  quality  whatsoever, 
and  having  afterwards  purchased, 
and  been  admitted  to,  a  copyhold 
estate,  and  having  surrendered  it 
"  to  such  uses  as  he  should,  by 
"  his  last  will  in  writiug,  limit 
"  and  appoint,"  and  having  then 
made  a  codicil  to  his  will,  attested 
by  three  witnesses,  reciting  the 
having  made  his  will  and  altering 
some  of  the  legacies  therein,  and 
then  ratifying  and  confirming  all 
.  and  every  the  gifts,  devises,  and 
bequests,  contained  in  his  said 
will  not  thereby  altered,  the  copy- 
hold estate  passes,  tbe  codicil  ope- 
rating as  a  republication,  and  bring- 
ing the  will  to  the  date  of  the  co- 
dicil; Doe  v.  Davie,  B.  R.  M.  15 
G.3. 

Page  716,  kn.[2l  7*7,  n. 

O  S5.  But  copyhold  lands  purchas- 
ed after  making  a  will  do  not  pass 
by  such  will ;  Spring  v.  Biles,  B. 
R.  M.  24  G.  3.  1  Term  Rep.  485. 

36.  By  a  devise— *  to  A.  and  B.  for 
"  their  lives  and  the  life  of  the 
"  survivor,  but,  in  case  JB.  should 
u  marry  and  have  issue,  tben  after 
"  the  death  of  A.  to  JB.  and  her 
"  heirs,  but  if  B.  should  die  un- 
"  married  and  without  issue,  then 
"  to  A.  and  her  heirs." — A.  and 
£.  take  a  joint  estate  for  life,  with 
contingent  remainders  in  fee  to 
each ;  Goodtitle  v.  Billington,  7'. 
21  G.  3.  -  753  to  758 

37*  Instances  where  words  in  a  will 
sufficient  to  pass  a  fee* simple,  are 
restrained  by  subsequent  words,  to 
mean  an  estate-tail. 

266,  267,  757 

38.  By  this  devise,  viz.—'4  I  give 
"  and  demise  to  A.  her  heirs  and 
"  assigns  for  ever,  all  my  lands  at 
"  B.  and  1  give  and  bequeath  to 
"  A.  aforesaid,  all  my  lands  at  C." 
— ^.  only  takes  an  estate  for  Hfe 
in  the  lands  at  C.  and  the  rever- 


sion shall  descend,  although  tie 
will  begin  with  these  introductory 
words—*"  For  those  worldly  goods 
"  and  estates  wherewith  it  bath 
"  pleased  God  to  bless  me*1— ami 
contain  a  legacy  of  Is.  to  the  heir 
at  law;  Right  v.  Side bot ham.  T. 
21  G.  3.  Page  7$?  to  764 

39-  So,  though  a  will  begins  with 
like  introductory  words  (No.  32.), 
and  then  the  testator  gives  all  his 
freehold  tenement  lying  in  G.  to 
A.  B.  and  C.  "  to  them  my  sister's 
'*  sons"  and  then,  among  several 
pecuniary  legacies,  leaves  10*.  to 
his  heir  at  law,  A.  B.  and  C.  take 
only  for  life,  and  the  reversion  de- 
scends ;  Denn  v.  Gas  kin,  B.  R* 
AT.  18  G.  3.  -  760,761 

40.  So,  where  there  are  similar  intro- 
ductory words  (No.  32.),  and  tbe 
testator  gives  his  house  to  a  younger 
son  S.  and  after  the  death  of  5.  to 
A.  and  B.  sons  of  S.  and  a  legacy 
of  Is.  to  the  husband  ot  his  heir  at 
law,  A.  and  JB.  only  take  for  life, 
and  the  reversion  descends ;  Bight 
v.  Russcl,  Scacc.  H.  1  G.  3.  76l 

41.  So,  if,  after  a  similar  introduc- 
tion (No.  32.),  the  testator  gives 
all  bis  real  estate  to  his  wife  for 
life,  and  to  his  sob  P.  after  his 
wife's  death  all  his  land  at  W.  and, 
among  several  legacies,  5*.  each 
to  all  his  grand-children,  among 
whom  were  his  heir  at  law,  P- 
shall  only  take  the  land  at  W.  for 
life,  and  the  reversion  shall  de- 
scend. 761,762,  &n.  [I] 

<2>  42.  Yet  such  introductory  words 
are  material  in  the  construction  of 
a  will ;  Maundy  v.  Maundy,  B.  R> 
T.  8  G.  2.  760,  n.  [&\ 

43.  By  a  devise  of— "  all  the  right, 
title,  and  interest  which  I  now 
have,  and  all  the  term  and  terra* 
of  years  which  1  now  have  or  may 
have  in  my  power  to  dispose  of, 
after  my  death,  in  whatever  I  hold 
by  lease  from  Sir  J.  F.  and  oho 
the  house  called  tin  Bell  tavern1-* 

the 


I 
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the  fee- simple  in  the  bouse  called 
the  Bell  tavern  passes. 

Page  762,  763 

44.  "  All  my  estate"  or  "  all  my  in- 
terest" are  tantamount  to  an  ex- 
press devise  in  fee.  763 

45.  But  a  devise  of  "  all  my  lands 
at  A."  only  passes  an  estate  for 
life.  -  434, 763 

46.  Vide  Stock,  No.  2. 

t  WILLS  (the  Statute  of  J. 

f  Vide  the  Table  of  Statutes  after 
title  Statute. 

f  WINCHESTER  (the  Statute  of  J. 

t  Vide  the  Table  of  Statutes  after 
title  Statute. 

WITNESS. 

1.  The  further  recompence  given  by 
5  Eliz.  c.9.  §  12.  against  a  wit- 
ness, for  non-attendance,  must  be 
assessed  by  the  court  out  of  which 
the  process  issues,  not  by  the  jury 


nor    the  judge  at    Nisi    Prius; 
Pearson  v.  lies,  H.  21  G.  3. 

Page  556  to  56l 

2.  Debt  will  lie  on  such  assessment. 

561 

3.  A  witness  whp  wilfully  absents 
himself  may  be  attached  for  the 
contempt.  -  56 1 

4.  Or  an  action  on  the  case  will  lie 
against  him.  -  56 1 

5.  Vide  Costs,  No.  10.  Execu- 
tor, No.  2-  Evidence.  Ha- 
beas Corpust  No.  1.  Trial, 
No.  5  Trustee,  No.  1,  Will, 
No.  13, 14, 15,  16, 17. 

WORKHOUSE. 

Vide  PooR-ftrfc,  No.  1.  Relief, 
No.  2. 

WRIT. 

Vide  Demurrer  to  Evidence,  No. 
4.  Elegit.  Enquiry.  Error* 
Evidence,  No.  3.  Exchequer- 
Chambeq.  Husband,  No.  3.  Ve~ 
RIHC4TI0K,   No.  1. 


FINIS. 


Brooke,  Printer,  Patcrnoster-Roze,  London* 
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